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SCHEDULE 

OF 

BBTOBTS  FROM  WHICH  CASES  HAVB  BEEN  SELECTED 

FOB   THB 

AMERICAN  DECISIONS. 


»  Baporti  m  in  pamthMat,  and  the  niu&ber  of  tlM  Amorioaa  DMldoiM  In  whioh  th»j 
are  re-rapoited  is  in  benTj-CMod  letter. 


A--{I  Miner)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21; 

(1  Stew,  ft  P.)  21;  (1,  2,  3  Stew.  &  P.)  23;  (4,  5  Stew.  &  P.)  24;  (5.Stew. 

k  P.,  and  1  Porter)  26;  (1, 2  Porter)  27;  (3, 4  Porter)  29;  (4, 6, 6  Porter) 

30;  (6,  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  35;  (2,  3)  36;  (3,  4)  37; 

(4,  6)  39;  (6,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11,  12)  46;  (13,  14,  16)  48; 

(15,  16)  50;  (17, 18)  52;  (18, 19)  54;  (20, 21)  56;  (22, 23)  58;  (24, 25)  60; 

(26,  27)  62;  (15,  16)  63;  (28,  29)  65;  (29,  30,  31)  6a 
Abkan8A8-(1,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (6)  39,  41;  (6)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 

14)  58;  (14,  15)  60;  (17,  18)  65;  (18,  19)  68. 
California— (1)  52,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65;  (7,  8)  6a 
OoNXFonouT— (Kirbj,  and  1,  2  Boot)  1;  (1,  2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(6  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (^3)  33;  (13,  14)  35; 

(14)  36;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19,  20)  50; 

(20)  52;  (21)  54;  (21.  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65; 

(25,  26)  6a 
Dblawabb-HI  Harr.)  23,  25,  26,  27;   (2  Harr.)  29,  30,  31,  33;  (4  Harr.) 

42,  44;  (5  Harr.)  48,  60;  (1  Honst)  63,  6a 
Florida— (1)  44,  46;  (2)  48,  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63,  65; 

(7)  6a 
OiOROiA— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  4G;  (4,  5)  48;  (6.  7)  50;  (8,  9) 

52;  (9,  10)  64;  (11,  12)  56;  (12,  13,  14)  58;  (15,  16)  60;  (17,  18,  19)  63; 

(19,  20)  65;  (21,  22,  23)  6a 
luJMOi&HBreese)  2;  (1  Scam.)  25,  26,  27,  28,  29,  30,  32,  33;   (2  Scam.) 

33,  35;   (3  Scam.)  36;   (3,  4  Scam.)  38;  (4  Scam.)  39;   (1  Gilm.)  41; 

(2  011m.)43;  (3GilnL)44;  (4Gilm.)46;  (5 Gilm.)  48,  50;  (11)50;  (11, 

12)52;  (12,13)54;  (13,14)56;  (14,15)58;  (15)60;  (16)61;  (IG.17)63|. 

(17.  18)  65;  (18,  19)  68. 


Digitized  by  VjOOQ IC 


6  Schedule. 

lNi>iAKA-{lBlaok£.)12;  (2BlMkf.)18, 20, 21; (3BIackf.)25, 26; (4BUok£.| 
28,  29,  30,  32;  (5  Blaokf.)  30,  33,  35,  36;  (6  Blackf.)  36^  38,  39; 
(7  Bladrf.)  39, 41, 43;  (8  Blackf.)  44,  46;  <1)  48,  50;  (2)  52;  (2, 3)  54; 
(3)  56;  (4)  58;  <5,  6)  61;  (6,  7)  63;  (7.  8)  65;  (9,  10)  68. 

IoWA--(Morrii)  39,  41,  43;  (1  G.  Greene)  46,  48^  50;  (2  G.  Greene)  52; 
(3  G.  Greene)  54,  56;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  65;  (3,  4)  66; 
(4,  6)  6a  * 

Kbktuokt— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  <2  A.  E.  Marsh.,  and  litt.  SeL  Om.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  litt.)  13;  (3,  4  Litt)  14;  (1,  2  Mon.,  and  6 
Litt.)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Manh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(6  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  <7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12 B.  Mon.)  54;  (13  B.  Mon.)  56;  (14 B.  Mon.)  58;  (14,  15  a  Mon.)  61; 
(15,  16  a  Mon.)  63;  (17  B.  Mon.)  66;  (18  B.  Mon.)  6P. 

Louisiana— (1,  2,  3  Mart.)  5;  (3,  4  Mart)  6;  (5, 6, 7  Mart)  12;  (8,  9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  K.  S.)  14;  (3  Mart.,  K.  S.)  15;  (4,  5  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Bob.)  36; 
(i,  2,  3  Bob.)  38;  (4,  5,  6  Hob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68. 

Maihs— (1  GreenL)  10;  (2  GreenL)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(5  GreenL)  17;  (6  GreenL)  19;  (6,  7  GreenL)  20;  (7.  8  GreenL)  22;  (8,  9 
GreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(16)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63;  (41,  42)  66;  (43,  44)  69. 

llAmTLAKD— (1>  2, 3,  4  H.  ft  M.)  1;  (1  H.  ft  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
5,  6;  (4  H.  ft  /.)  7;  (5  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  ft  G.)  18;  (1,  2  GiU  ft  J.)  19;  (2  BL  Ch.,  and  2,  3  Q. 
ft  J.)  20;  (3  BL  Ol,  and  3  G.  ft  J.)  22;  (4,  5  G.  ft  J.)  23;  (5,  6  G.  ft  J.) 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  GUI)  39; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
50;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4,  6)  59;  (5,  6,  7)  61;  (8)  63;  (9)  66; 
(10,  11)  69. 

liABBACHUSBTTS— (Qoincy)  1;  (1)  2;  (2,  3,  4)  3;  (5, 6)  4;  (7, 8)  5;  (9, 10,  11)  6; 
(12, 13, 14)  7;  (16,  16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  13;  (3  Pick.)  15; 
(4, 6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11. 12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
(16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (3,  4,  5 
Met)  38;  (5,  6,  7  Met  39;  (7,  8  Met.)  41;  (9,  10  Met)  43;  (11, 12  Met) 
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•  49;  (12, 13  Met.)  46;  (1, 2  Cosh.)  48;  (3, 4  Coah.)  50;  (6  Cmb.)  51;  (5,  e 
Cuah.)  52;  (6 Cash.)  53;  (7, 8  Cuah.)  54;  (9 Cush.)  55, 57;  (10  Cnah.)  57; 
(11,  12  Ciiflh.)  59;  (I,  2  Gray)  61;  (3  Gray)  63;  (4  Grmy)  64;  (6,  6.  7 
Gray)  66;  (8,  9.  10  Gray)  69. 

IClomOAN— (1  Doug.)  40,  41;  (2  Doug.)  43, 45, 47;  (1)  48,  51,  53;  (2)  55, 
67;  (2,  3)  59;  (3)  61;  (3)  64;  (4)  66;  (4)  69. 

MnrirxsoTA^l)  55;  61;  66;  69. 

|iiS8issiFFi-~(Walker)  12;  (1  How.)  26,  28,  :^,  31;  (2 How.)  32;  (3, 4  How.) 
34;  (4, 6  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1 S.  &  M.) 
40;  (2,  3  S.  ft  M.)  41;  (4,  5  S.  &  M.)  43;  (5,  6,  7  S.  &  M.)  45;  (8,  9  S. 
ft  M.)  47;  (9.  10  S.  ft  M.)  48;  (11  S.  ft  M.)  49;  (12, 13  S.  ft  M.)  51;  (13, 
14  S.  ft  M.)  53;  (23)  55,  57;  (24,  25)  57;  (25,  26)  59;  (27,  28)  61;  (28. 
29, 30)  64;  (31,  32)  66;  (33,  34)  69. 

MnaouBi^l)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28,  29,  31;  (5)  31,  32; 

(6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45:  (10,  11)  47;  (11. 
12)  49;  (12)  51;  (13)  53;  (14.  15)  55;  (15,  16,  17)  57;  (17,  18,  19)  59; 
(19,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69. 

Kbw  Hahpshibs— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  25,  26; 

(7)  26,  28;  (8)  28,  29, 31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13)  38; 
(13,  14)  40;  (15, 16)41;  (16.  17)  43;  (18)  45,  47;  (19)  49;  (19,  20)  51; 
(21,  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  57;  (26,  27,  28)  59;  (28, 
29)  61;  (30,  31,  32)  64;  (33,  34)  66;  (34,  35)  69. 

Vsw  JxBSET— (Coze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halat.)  10;  (2  Halst.)  U;  (3  Halst.)  14;  (4  Halat.)  17;  (5  Halat.)  18; 
(6  Halat.)  19,  20;  (1  Sax.,  7  Halst)  21;  (1  Gr.,  1  Sax.,  7  Halat.)  22; 
(1  Sa£,  1  Gr.) 23;  (1, 2Gr.)  25;  (2  Gr.)  27;  (3Gr.)  28,  29;  (2  Gr.  Ch.) 
29;  (1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2Harr.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spencer,  3  ft 
4  Hair.)  38;  (1  Spencer,  3 Gr.  Ch.)  40;  (3 Gr.  Ch.)  41;  (1  Spencer,  3  Gr. 
Ch.,  1  Halat.  Ch.)  43;  (1  Spencer,  1  Halat.  Ch.)  45;  (1  Zab.,  2  Halat 
Ch.)  47;  (2  Zab.,  3  Halat  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  HaUt  Ch.) 
95;  (3  Zab.,  1  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4  Zab.)  61; 
(4  Zab.,  1  Dutch.,  1, 2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.) 
67;  (2  Dutch.,  3  Stock.  Ch.)  69. 

Ebw  Yobx— (1,  2  Johna.  Caa,)  1;  (3  Johna.  Caa.,  1,  2  CaL  Caa.,  1,  2,  3  CJaL) 
2;  (1, 2, 3  Johna.)  3;  (4, 5  Johna.)  4;  (6,  7,  8  Johna.)  5;  (9, 10, 11  Johna.) 
6;  (12, 13, 14  Johns.,  1,  2  Johna.  Ch.)  7;  (15,  16,  17  Johna.,  3,  4  Johna. 
Ch.)  8;  (18  Johna.,  5  Johna.  Ch.)  9;  (19  Johna.,  6  Johna.  Ch.)  10;  (20 
Johns.,  7  Johna.  Ch.)  11;  (1  Ck>w.)  13;  (Hop.  Ch.,  and  2  Ck>w.)  14;  (3, 4, 
6 Cow.)  15;  (6Ck)w.)  16;  (7  0>w.)  17;  (8, 9 Cow.)  18;  (1  Pai.,  1, 2  Wend.) 
19;  (2, 3  Wend.)  20;  (2  Pai.,  4,  6, 6  Wend.)  21;  (2,  3  Pai.,  6,  7, 8  Wend.) 
22;  (3PaL)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PaL.  11,  12,  13  Wend.)  27;  (5  Pai.,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(15,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  PaL,  19,  20  Wend.) 
32;  (7,  8  PaL,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25,  26 
Wend.,  1,  2  Hill,  9  PaL)  37;  (9  PoL,  2,  3  Hill)  38;  (10  PaL,  4,  5,  6  Hill) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  PaL)  42;  (1,  2  Denio,  11  Pai.,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  58;  (4,  5,  6)  55; 
(6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12)  62;  (12,  13)  64;  (13, 14)  e7| 
(15,  16)  69. 


Digitized  by  VjOOQ IC 


8  ^SCHEDULE. 

NOBTH  Caboldta— (1  Mart.,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  2} 
(lMiirph.)3,4;(2Miirph.)5;  (l,2LawBep.)6;  (IT.  R.)7;  OMorph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Der.)  17; 
(2l>ev.)18,  21;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev., 

2  Dev.  Eq.)25;  (4  Dev.,  2  Dev.  Eq.,  1  D.  ft  B.,  1  D.  ft  B.  Eq.)  27;  (I,  2 
D.  ft  B.,  1  D.  ft  B.  Eq.)  28,  30;  (1  D.  ft  B.  Eq.,  2  D.  ft  B.)  31;  (3,  4  D. 
ftB.,  2  D.  ft  B.  Eq.)  32;  (4  D.  ft  B.,  2  D.  ft  B.  Eq.)  34;  (1  Ired.)  35; 
(1  Ired.  Eq.)  36;  (2  Ired.)  37;  (2,  3  Ired.,  2  Ired.  Eq.)  38;  (3,  4  Ired.) 
2,  3  Ired.  Eq.)  40;  (4,  5  Ired.,  3  Ired.  Eq.)  42;  (5,  6  Ired.,  3,  4  Ired.  Eq.) 
44;  (6,  7  Ired.,  4  Ired.  Ch.)  45;  (7, 8  Ired.,  4,  5  Ired.  Eq.)  47;  (8,  0  Ired., 
5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  51;  (11  Ired.,  7  Ired.  Eq.) 
53;  (12, 13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  Ired.  Eq.,  BusbeeL.,  Bus- 
bee  Eq.)  57;  (Busbee  L.,  1  Jones  L.,  Busbee  Eq.,  1  Jones  Eq.)  59;  (1,  2 
Jones  L.,  1, 2  Jones  Eq.)  62;  (2  Jones  Eq.,  2,  3  Jones  L.)  64;  (3, 4  Jones 
L.,  2,  3  Jones  Eq.)  67;  (3  Jones  Eq.,  4,  5  Jones  L.)  69. 

Ohio-(1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22.  24;  (6)  25,  27;  (7)  28,  30; 
(8)  31,  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  42;  (14,  15)  45; 
(16)  47;  (17)  49;  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St.)  59;  (3.  4 
Ohio  St.)  62;  (4,  5  Ohio  St)  64;  (5,  6  Ohio  St.)  67. 

Obbqon~:(1)  62. 

PlNNSTLYANiA^l  Add.,  1,  2,  3  DalL,  I,  2  Yeates)  1;  (i  Bin.,  3,  4  Yeates) 
2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (1,  2  S.  ft  R.)  7;  (3.  4  S.  ft  R.)  8; 
(5,  6  S.  ft  R.)  9;  (7  S.  &R.)  10;  (8,  9  S.  ft  R.)  11;  (10  S.  ft  R.)  13;  (11; 
12  S.  ft  R.)  14;  (13  S.  ft  R.)  15;  (14,  15,  16  S.  ft  R.)  16;  (17  S.  ft  R.)  17, 
(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawle.  1,  2  P.  ft  W.)  21;  (3  Rawle,  2,  3 
P.  ft  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27; 
(5  Rawle,  4  Watts)  28;  (1  Whart.)  29;  (1, 2Whart.,  5  Watts)  30;  (6  Watts, 
8  Whart.)  31;  (7  Watts)  32;  (4  Whart.)  33;  (8,  9  Watts,  4.  6  Whart) 
34;  (9,  10  Watts,  6  Whart)  36;  (6  Whart,  1,  2,  3  W.  ft  S.)  37;  (3  W. 
ft  8.)  38;  (3,  4,  5  W.  ft  S.)  39;  (5,  6  W.  ft  S.)  40;  (7.  8, 9  W.  ft  S.)  42; 
(1,  2  Pa.  St)  44;  (2,  3,  4,  6)  45;  (5,  6, 7)  47;  (7,  8,  9, 10)  49;  (10,  11,  12) 
51;  (13,  14,  15)  63;  (16,  17, 18)  55;  (18,  19,  20)  57;  (20,  21)  59;  (22)  60; 
(22,  23,  24)  62;  (24,  25)  64;  (26,  27)  67. 

Rhodb  ISLAND-Kl)  19>  36,  51,  53;  (2)  55,  57,  60;  (3)  62;  (3,  4)  67. 

South  CABOLiirA~(l,  2  Bay,  1  Desau.  Eq.)  1;  2  Desau.  Eq.,  1  Brev.)  2; 
(2  Brev.)  3;  (3  Desau.  Eq.,  2  Brev.)  4;  (3  Desan.  Eq.,  3  Brev.)  5; 
(4  Desau.  Eq.,  3  Brev.)  6;  (1  N.  ft  M.)  9;  (1  N.  ft  M.,  1  McC.)  10;  (1,  2 
MiU)  12;  (2  McO.)  13;  (1  Harp.  Eq.)  14;  (3  McO.)  15;  (1,  2  McO.  Ch.) 
16;  (4  McC.)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  BaL,  1  BaL  Eq.)  21; 
(2  Bai.,  1  Bai.  Eq.,  1  Rich.  Eq.)  23;  (1  Rich:  Eq.)  24;  (1  HiU,  1  HiU  Ch.) 
26;  (2  Hill,  1,  2  Hill  C^i.)  27;  (2  HiU  Ch.)  29;  (3  Hill,  1  Riley,  1  RUey 
Ch.,  2  HiU  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Cheves)  34;  (MoM.)  36; 
(1  McM.  Eq.,  2  McM.J37;  (2  McM.,  1  Spears  Eq.)  39;  (1  Spears,  1  Spean 
Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Spears)  42;  (1,  2  Rich,,  1,  2  Rich. 
Eq.)  44;  (2,  3  Rich.)  45;  (2  Rich.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  4/ , 
(2, 3Strob.,  2Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  5  Strou., 

4  Rich.,  4  Strob.  Eq.)  53;  (3.  4  Rich.  Eq.,  4,  5,  6  Rich.)  55;  (4  Rich.  Eq., 

5  Rich.)  57;  (5, 6  Rich.  Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  62; 
(7,  8  Rich.  Eq.,  8,  9  Rich.  L.)  64;  (9,  10  Rich.  L.)  67. 

InnrESSEE^Cl  Overt)  3;  (1  Cooke,  2  Overt)  5;  (3,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.)  17;  (1, 2,  3  Yerg.)  24;  (4. 5  Yerg.)  26;  (6, 7  Yerg.)  27;  (8  Yerg.) 
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Schedule. 


29;  (%  10  Yerg.)  80;  (10  Yerg.)  31;  (1  Meigi)  33;   (1  Humph.)  34; 

(2  Humph.)  36^  37;  (3  Humph.)  39;  (4  Humph.)  40;  (6  Humph.)  42; 

(0  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8,  9  Humph.)  49; 

(9, 10  Humph.)  51;  (10,  11  Humph.)  53;  (1  Swan)  55,  57;  (2  Swan)  58^ 

(1  Sneed)  60;  (1, 2  Sneed)  62;  (2  Sneed)  64;  (3  Sneed)  65;  (3, 4  Sneod)  67 
riXAB-(l)  46;  (2)  47;  (3)  49;  (4. 5)  51;  (6. 6)  55;  (6)  56;  (7. 8,  9)  58;  (9, 10, 

11)  60;  (11,  12,  13)  62;  (13,  14,  15)  65;  (16,  17,  18)  67. 
VmBMOVT^l  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  2;  (1  D.  Chip.)  6, 12; 

(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  23;  (4) 

23,  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)  33;  (11)34;  (12)36; 

(13)  37;  (14)  39;  (16)  40;  (16,  17)  42;  (17,  18)  44;  (18,  19)  46;  (19)  47; 

(20)  49;  (20,  21)  50;  (21,  22)  52;  (22,  23)  54;  (23)  56;  (24,  26)  58;  (25, 

26)  60;  (26,  27)  62;  (27,  28)  65;  (28,  29)  67. 
ViunnA--(l  JeflEl,  1,  2  Wash.,  1,  2  Call)  1;  (3,  4,  5  CaU)  2;  (1,  2  H.  ft  M., 

6  OJl)  3;  (4  H.  &  M.,  1  Munf.)  4;  (1  Va.  Cas.,  2, 3  Mnnf.)  5;  (4  Munf.) 

6;  (j^  Munf.)  7;  (6  Munf.)  8;  (1  Qihn.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 

(3, 4  Rand.)  15;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  21; 

(3  Leigh)  23;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29; 

(7  Leigh)  30;  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  36; 

(11, 12  Leigh)  37;  (1  Rob.)  39,  40;  (2  Rob.)  40;  (1  Oratt.)  42;  (2  Oratt.) 

44;  (3  GraU.)  46;   (4  Gratt.)  47;   (4,  5  Gratt.)  50;  (5,  6  Gratt.)  52; 

(7  Gratt.)  54;  (7,  8  Gratt.)  56;  (9  Gratt.)  58;  (9,  10  Gratt)  60;  (11 

Gratt.)  62;  (12  Gratt.)  65;  (13  Gratt.)  67. 
Wdoohsin— (1  Pin.)  39,  40,  42,  44;  (2  Pin.,  1  Chand.)  52;  (2,  3  PUu,  2,  3 

Chaad.)  54;  (3  Pin.)  56;  (1,  2)  60;  (3)  62;  (4)  65;  (5)  6a 
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Lewiston  Falls  Bakk  v.  Lbohabd. 

(4S  ICAnra.  144,] 

OnmrnuTB  of  PBomr  bt  Notabt  is  SomoixiiT  Bviod'Ob  ov  Nonoi 
OF  DiSHOKOB  to  the  indoner  of  a  note,  where  it  etatea  thAt  the  notary 
exhibited  the  note  at  the  promiiors'  plaoe  of  buainen  and  demanded 
payment,  and  was  answered  by  the  person  in  charge  that  the  promisors 
had  left  no  funds  there  to  pay  it,  and  that  the  note  remaining  nnpaid,  he 
dnly  notified  the  indorsers  by  written  notioes  sent  them  by  mail  at  the 
request  of  the  holder,  the  time  limited  and  grace  having  expired. 

Konox  TO  Ikdobskb  is  Pbbsumxd  to  Contain  Facts  Stated  in  OxBnn- 
OATX  of  protest  of  the  notary  sending  it,  at  least  in  substance. 

NonoB  or  Disbonob  or  Norx  Sbnt  to  Inimbsxe's  Fobmbe  Rbsidknox, 
where  he  has  changed  his  residence,  is  nevertheless  sufficient  if  he  has  held 
himself  out  to  the  public  by  his  conduct  as  still  residing  at  the  former 
place,  anJ  has  thereby  led  the  holder  to  believe  that  such  was  the  fact. 

AasuMrsiT  against  the  indorser  of  a  note.  The  faote  appear 
from  the  opinion. 

MorrUl  and  Fessenden^  for  the  plaintifb. 
Beoord  and  WaJUon^  for  the  defendant. 

By  Court,  Gk)ODKiiow,  J.    This  is  an  action  of  owunipnl 
against  the  defendant,  as  indorser  of  a  promissoiy  note,  ol 
which  the  following  is  a  copy: 
"  $5,000.  BosTOK,  March  12, 1856. 

«<  Four  months  after  date,  we  promise  to  pay  to  the  order  of 
Rnfns  E.  Page,  five  thousand  dollars,  value  received,  for  Maine 
Carpet  Company.  E.  E.  Bice,  Treasurer.' 

This  note  was  indorsed  by  Page,  in  these  words:  "  Pay  to 
the  order  of  A.  Leonard/'  and  by  the  defendant  indorsed  in 

AM.DMITOI..LZZX— i  m 


Digitized  by  VjOOQ IC 


60  Lewiston  Falls  Bank  v.  Leonabd.       [Maine, 

blank;  also  indorsed  by  "  Alb't  H.  Small,  cash'r  *'  in  these  wordSs 
•*  Pay  C.  H.  Warren,  cashier,  or  order." 

The  plaintiffs  offered  in  evidence  the  note,  also  the  notarial 
certificate  of  protest,  and  notices  of  noD-payment  of  the  note, 
signed  by  A.  Bates,  notary  public,  dated  at  Boston,  July  15, 1856. 

The  defendant  contends  that  the  notice  which  the  plaintiffs 
have  undertaken  to  prove,  if  duly  sent  or  received,  is  defective 
and  insufficient;  that  it  does  not  state  that  the  note  has  been 
dishonored,  or  state  facts  from  which  its  dishonor  might  reasoL- 
ably  have  been  inferred. 

The  notary  states  what  he  did  do;  that  he  exhibited  the  note  at 
the  place  of  business  of  the  promisors  in  Harrison  avenue,  and  de- 
manding payment  thereof,  was  answered  by  the  person  in  charge 
that  the  promisors  had  left  no  funds  there  to  pay  said  note,  and 
that  said  note  remaining  unpaid,  he  duly  notified  the  indorseri 
by  written  notices  sent  them  by  mail,  etc. ;  and  that  this  was 
done  at  the  request  of  the  cashier  of  the  Bank  of  Commerce,  on 
the  fifteenth  day  of  July,  1856,  the  time  limited  and  grace  ha^* 
ing  expired. 

It  may  be  reasonably  inferred  that  he  stated  substantially  these 
facts  in  the  written  notices  which  he  sent.  By  the  revised  stat- 
utes, c.  44,  sec.  12,  the  protest,  duly  certified  by  a  notary  pubb^, 
under  his  hand  and  official  seal,  shall  be  legal  evidence  of  the  facts 
stated  in  such  protest,  as  to  the  same,  and  also  as  to  the  notice 
given  to  the  drawer  or  indorser,  in  any  court  of  law.  In  Bradley 
V.  Davis,  26  Me.  50,  Mr.  Chief  Justice  Whitman  says:  "It  is 
not  stated  in  the  statute  that  such  certificate  shall  be  conclu- 
sive evidence  of  those  facts; "  all  that  was  stated  in  the  notarial 
certificate  in  this  last-named  case,  after  stating  the  demand,  etc., 
was:  *'  I  .then  notified  the  maker  and  indorser  of  the  non-pay- 
ment of  said  note; "  and  the  court  say:  "  We  have  up  reason  to 
doubt  that  the  notice  contained  all  that  it  was  essential  that  a 
notice  should  contain;  and  that  it  contained  information  that 
the  note  had  been  protested  for  non-payment."  In  the  case  at 
bar,  if  the  notice  had,  in  part,  been  deficient  in  any  important  re- 
spect, it  might  easily  have  been  proved  by  the  defendant,  as  his 
daughter,  Mrs.  Hill,  stated  in  the  deposition  taken  by  him  in 
this  case  that  she  had  the  notices  in  her  house  at  the  time 
the  deposition  was  given.  This  case  differs  from  those  cited, 
where  the  notices  were  actually  produced,  or  the  exact  terms  of 
them  proved  or  admitted,  by  which  their  inefficiency  was  conclu- 
sively established;  as  in  the  case  of  OUberi  v.  Dennis,  8  Met.  606 
pS  Am.  Deo.  829];  Pinkham,  En^a,  v.  Macy,  9  Id.  174. 
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The  next  and  most  important  question  in  this  case  is,  Waa 
the  notice  to  the  defendant  rightly  directed  and  sent  to  him  at 
Hallowell  ?  He  contends  that  his  residence  at  the  time  the  note 
-was  protested  was  in  the  city  of  New  York,  and  that  notice 
Bhould  have  been  sent  to  him  at  that  place,  instead  of  Hallo- 
well. 

There  is  nothing  on  the  note  to  indicate  the  residence  of  the 
defendant.  It  is  dated  at  Boston.  Buf  us  K.  Page  was  a  prom* 
inent  business  man  in  Hallowell.  The  defendant  had  been  for 
many  years  a  resident  of  Hallowell,  a  prominent  business  man 
there,  and  a  director  and  president  of  the  Hallowell  bank.  The 
plaintiffs  were  in  Maine. 

The  defendant  contends  that  in  January,  1853,  he  transferred 
his  residence  from  Hallowell  to  New  York,  and  that  he  has  had 
no  residence  in  Hallowell  since  that  time,  but  that  his  residence 
has  been  in  the  city  of  New  York. 

When  the  note  was  negotiated  by  Alden  SlEunpson,  he  repre- 
sented to  the  plaintiffs  that  the  defendant  was  president  of  the 
Bank  of  Hallowell,  in  Hallowell. 

Daniel  Holland,  president  of  the  Lewiston  Falls  Bank,  tes- 
tified that  at  the  time  the  note  was  discounted  he  learned  from 
E.  E.  Bice  that  the  defendant  was  a  prominent  business  man  in 
Hallowell,  and  always  had  been,  and  was  president  of  the  Bank 
of  Hallowell. 

The  defendant  testified  that  he  removed  from  Hallowell  in 
the  month  of  January,  1853,  to  the  city  of  New  York,  and  that 
he  has  ever  since  had  his  residence  there.  A.  S.  Washburn, 
cashier  of  the  Bank  of  Hallowell,  testified  that  there  had  been 
no  new  bills  issued  from  the  Bank  of  Hallowell  since  1854;  that 
he  "  thought  there  were  bills  of  that  bank  dated  as  late  as  the 
winter  of  1854,  over  the  signature  of  the  defendant,  and  issued 
by  witness  as  cashier;  .  •  .  .  that  the  defendant  had  signed 
some  bills  of  the  Bank  of  Hallowell  since  he  had  been  in  New 
York." 

By  the  records  of  the  Bank  of  Hallowell,  it  appears  that  at  the 
Annual  meeting  of  the  stockholders,  held  October  9, 1855,  the 
defendant  was  chosen  one  of  the  directors  of  the  bank,  and  is 
the  first  person  named  on  the  list,  and  the  second  person  named 
is  R.  K.  Page.  In  January,  1853,  the  defendant  was  elected 
president  of  the  Bank  of  Hallowell,  by  the  directors,  and  not 
since.  He  held  the  office  of  director  of  the  bank  imtil  October, 
1856.  He  never  made  any  formal  resignation  as  director  at  any 
fcima.    He  was  not  re-elected  a  director  in  October,  1856, 
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Thomas  W.  Newman  testified  that  he  was  and  had  been  post- 
master at  Hallowell  since  the  first  of  May,  1853;  that  the  de- 
fendant has  had  a  box  in  the  post-office  at  Hallowell,  which  has 
been  marked  and  known  as  the  box  of  Artemas  Leonard  during 
all  that  time;  that  all  letters  directed  to  Artemas  Leonard  or 
Mrs.  Hilly  his  daughter,  have  been  put  into  that  box;  that  the 
bills  have  been  made  out  in  the  name  of  the  defendant,  and 
have  been  paid  by  Mr.  A.  S.  Washburn,  cashier  of  the  bank. 

By  the  statute  of  this  state,  on  banks,  chapter  77,  section  4, 
it  is  provided  that  none  but  a  stockholder  in  such  bank,  and 
a  citizen  of  and  resident  in  the  state,  shall  be  eligible  by  the 
stockholders  to  the  office  of  director.  Men  are  presumed  to 
know  the  law;  and  it  is  not  to  be  presumed  that  the  stockholders 
of  this  bank  and  the  defendant,  or  either  of  them,  intended  to 
violate  it  in  their  management  of  this  institution.  Will  it  be 
said  that  he  was  chosen  a  director  of  the  bank  after  his  removal 
from  the  state,  vrithout  his  knowledge  and  consent?  This  to  us 
seems  improbable.  Besides,  it  is  satisfactorily  proved  that  he 
acted  as  president  of  the  bank,  and  signed  bills  as  such  after 
bis  alleged  removal  to  New  York.  Every  bill  signed  by  him 
and  put  in  circulation  after  January,  1853,  was  notice  to  the 
public  that  at  the  date  of  the  bill  his  residence  was  in  this  state; 
and  it  is  not  contended  that  he  had  a  residence  at  any  other 
place  in  the  state  if  he  had  none  in  Hallowell.  The  defendant 
does  not  state  that  he  has,  or  ever  had,  a  place  of  business  in 
New  York,  that  he  ever  kept  house  there,  or  voted  or  paid  taxes 
in  that  city.  He  might  have  had  a  temporary  residence  there 
for  the  purpose  of  avoiding  taxation  in  Hallowell;  or  he  might 
have  supposed  by  residing  in  New  York  he  could  give  a  wider 
circulation  to  the  bills  of  the  bank;  or  he  may  have  desired  to 
have  the  place  of  his  residence  uncertain  and  equivocal,  in  order 
to  avoid  his  responsibility  as  an  indorser. 

Notwithstanding  his  actual  residence  was  in  the  city  of  New 
York  at  the  time  he  indorsed  the  note  in  suit,  and  at  the  time 
it  became  due,  yet  if  he  held  himself  out  to  the  public,  or  al- 
lowed others  to  hold  him  out  to  the  public,  as  a  resident  of 
Hallowell,  and  thereby  deceived  the  plaintifis,  and  led  them  to 
alter  their  course,  he  is  in  the  same  category  vnth  one  who  holds 
himself  out  as  a  partner  of  others  when  he  is  not  such  in  tact 
He  is  estopped  to  deny  the  fact. 

We  cannot  avoid  the  conclusion  that  if  the  defendant  did  not 
leceive  due  notice  of  the  protest  for  non-payment  of  the  note  in 
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suit  it  was  because  he  did  not  wish  to  receive  such  notice.  It 
was  his  own  fault. 

The  notice  was  duly  deposited  in  the  post-office,  directed  to 
Lim  at  Hallowell.  It  came  into  the  hands  of  his  daughter,  Mrs. 
Hill.  In  answer  to  the  question,  **  Since  1853,  have  any  letters 
been  received  at  the  Hallowell  post-office  for  your  father,  and  if 
80,  what  became  of  them?  "  she  says:  "  I  have  taken  some  of 
them  and  sent  them  to  him;  some  I  have  taken  and  have  not 
sent  them."  Subsequently  the  inquiry  is  made  of  her,  ''  What 
kind  of  letters  was  it  that  you  received  and  did  not  forward  to 
your  father?"  She  answered:  "Notices  from  the  Lewiston 
Falls  Bank.  I  have  them  in  the  house  now."  She  says  subse- 
quently: "  My  father  did  not  ask  me  to  send  them."  She  does 
not  say  that  she  was  not  instructed  by  her  father  not  to  send 
them.  It  would  have  been  very  natural  for  her  to  have  for- 
warded the  notices  to  her  father  after  having  ascertained  what 
they  contained,  unless  she  had,  in  some  way,  intimations  from 
him  not  to  do  so,  but  to  retain  them.  We  are  to  draw  such 
inferences  in  this  case  as  a  jury  might  draw.  It  seems  to  us 
a  question  of  fact  rather  than  a  question  of  law.  The  fact 
seems  to  be  established  that  the  defendant  has  actually  resided 
in  the  city  of  New  York  most  of  the  time  since  January,  1853, 
till  the  present.  That  since  that  time  he  has  held  himself  out, 
or  allowed  others  to  hold  him.  out,  as  a  resident  in  this 
state,  by  permitting  himself  to  be  chosen  a  director  of  the 
Bank  of  Hallowell,  and  president  of  the  same,  and  acting  as 
such  by  signing  its  bills.  That  the  plaintiSis  were  led  by  these 
circumstances  communicated  to  them  to  believe  that  his  residence 
was  in  Hallowell  at  the  time  the  note  in  suit  was  indorsed,  and 
at  the  time  it  was  protested  for  non-payment,  and  that  they 
acted  accordingly.  They  might  well  have  supposed,  from  all 
the  facts  and  circumstances  known  to  them,  that  his  permanent 
residence  was  still  in  Hallowell,  and  that  a  notice  directed  to  him 
at  Hallowell  would  be  more  likely  to  reach  him  through  the 
post-offico  than  if  directed  to  him  at  the  city  of  New  York. 

We  are  of  opinion  that  the  plaintiffs  have  used  due  diligence  in 
order  to  give  the  defendant  notice  of  the  non-payment  of  the 
note  when  it  became  due  and  payable,  and  that,  according  to 
the  agreement  of  the  parties,  a  default  must  be  entered.  If  it 
should  be  supposed  that  proof  of  depositing  notices  in  the  post- 
office  directed  to  the  defendant  at  Hallowell,  and  received  by 
his  daughter,  Mrs.  Hill,  is  not  equivalent  to  actual  notice,  and 
therefore  does  not  sustain  the  allegation  in  the  writ  of  actual 
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notice,  the  plaintiflb  may  have  leave  to  amend  by  alleging  the 
use  of  due  diligence  on  tiieir  part  in  order  to  give  notice. 

Mat  and  Dayxs,  JJ.,  concurred  in  the  result 

NoTABiAL  Cbbtifioatx  ov  Pbotest  AS  EviDKiios  ov  NoTiOB:  See  8ehnei» 
der  V.  Cochrane,  61  Am.  Beo.  204;  MeAUUter  v.  Smith,  66  Id.  661;  7%eimU 
Bank  t.  StackpoU,  66  Id.  246,  and  notes  thereto. 


O'DoNNELL  V.  Leemak. 

[48  ICAnra.  186.] 
MiMiwuTtpoM  SiOMXD  BT  AuonoNXEB  AT  TofB  OV  Salb,  ■tating  the  i 
of  nle  and  the  parties  thereto,  is  saffioient,  within  the  statute  of  franoa, 
to  validate  a  sale  of  realty,  the  anctioneer  being  deemed  the  agei.%  oK 
both  parties. 

BiXMOaAMDUM  BT  AuonONBBB  MUST  ShOW  MATERIAL  OONDITIONS  OV  ^Of  • 

tbaot,  either  by  itself  or  by  reference  to  some  other  paper,  upon  ^  sale 
of  realty,  or  no  action  will  lie  thereon,  either  at  law  or  in  equity. 
Mbmobandum  of  AuonoNEER  NOT  Showdto  Tbbms  of  Patmbiit  upon  an 
auction  sale,  except  by  stating  "one  third  cash  down,"  is  not  suffiwieni 
within  the  statute  of  frauds. 

BVXDBNCK    OF    HANDBILLS    AND    NbWBFAPBB    KonOES    OF    SaLB    TO    AlD 

Mbmobandum,  where  it  fails  to  state  the  terms  of  payment,  is  inadhiis* 
sible. 
Monbt  Patablb  in  Bbasonablb  Time  cannot  be  Divided  at  the  eleotwo 
of  the  payor  so  as  to  make  it  payable  at  different  times,  reasonable  time 
being  indivisible. 

Action  for  breach  of  contract;  exception  to  the  rejection  of 
evidence,  and  order  of  nonsuit.    The  opinion  states  the  facts. 

C.  W.  Ooddard  and  P.  B.  Ouiney^  for  the  plaintiff. 
J.  Ooodenow,  for  the  defendant. 

By  Court,  Mat,  J.  The  declaration  in  this  case  alleges  a  con* 
tract  in  "writing  of  a  sale  from  the  defendant  to  the  plaintiff,  of 
a  dwelling-house,  at  auction,  upon  certain  specified  terms  and 
conditions.  According  to  the  contract  alleged,  the  price  to  be 
paid  was  twelve  hundred  dollars;  one  third  cash  down,  and  the 
residue  in  equal  payments,  in  one  and  two  years.  The  memo* 
randum  of  sale,  as  contained  in  the  auctioneer's  book,  is  as  fol- 
lows: 

"  October  9, 1855.  This  day  sold  W.  H.  Leeman  house  and 
iand  on  Bartlett  street,  in  Lewiston;  was  struck  down  to  Patrick 
O'Donnell  for  one  thousand  two  hundred  dollars,  one  third  cash 
down.  Ham  Brooks,  Auctioneer." 
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That  the  anctioneer,  in  cases  of  such  sales,  whether  of  real 
or  personal  estate,  is  the  agent  of  both  parties;  and  that  a 
memorandum  signed  by  him  at  the  time  of  the  sale,  stating  the 
particulars  of  the  contract,  and  the  parties  thereto,  is  a  suffi- 
cient signing  within  the  statute  of  frauds-^is  well  settled: 
Emmerson  y.  Heelis,  2  Taunt,  46;  McCoombs  y.  Wright,  4  Johns. 
Ch.  666;  Chit.  Con.  805;  Cleaves  y.  Ibss,  4  Me.  1;  Inhabitant 
of  Mna  y.  Plummer,  Id.  258. 

It  is  equally  well  settled  that  unless  there  be  a  memorandum 
showing,  within  itself,  or  by  reference  to  some  other  paper,  all 
the  material  conditions  of  the  ocmtract,  no  action  can  be  main- 
tained upon  such  contract,  either  at  law  or  in  equity.  Sales  at 
Auction  are  now  held  to  fall  within  the  statute,  as  much  so  as 
other  sales:  Pike  t.  Batch,  88  Me.  802  [61  Am.  Dec.  248]; 
MerriU  y.  Clason,  12  Johns.  102;  Bailey  y.  Ogden,  8  Id.  809  [8 
Am.  Dec.  509];  Morton  y.  Dean,  18  Met.  885;  and  it  cannot  well 
be  doubted  that  eyasions  of  this  statute,  made  as  it  was  for  the 
soppreesion  of  perjury,  ought  not  to  be  encouraged. 

The  memorandum  in  this  case  contains  no  reference  to  the 
condition  of  the  payment,  except  in  the  words  "  one  third  cabh 
down."  It  does  not  appear  from  it  when  the  residue  was  in« 
tended  to  be  paid.  It  was  attempted  at  the  trial  to  show  the 
terms  of  payment  to  be  as  alleged  in  the  writ,  by  the  introduc- 
tion of  certain  handbills  and  newspaper  notices  signed  by  the 
defendant,  and  published  by  him  just  before  the  sale,  and 
which,  it  is  said  in  argument,  were  exhibited  at  the  time  of  the 
sale,  and  in  which  the  terms  of  the  sale,  it  is  said,  were  fully 
stated.  The  eyidence  offered  by  the  plaintiff  to  connect  the 
handbills  and  notices  with  the  memorandum,  and  to  explain  it, 
was  excluded  by  the  presiding  judge. 

That  such  extrinsic  eyidence  was  inadmissible,  the  following 
Authorities  clearly  show:  2  Parsons  on  Cont  298;  Hinde  y. 
Whilehouse,  7  East,  558;  First  Baptist  Church  in  Ilhaca  y.  Big^ 
elow,  16  Wend.  28;  InhabOants  of  the  First  Parish  in  FreepoH  y. 
BarioL,  8  Me.  840. 

It  is  said,  howeyer,  that  if  such  eyidence  is  not  admissible, 
then  the  contract  upon  its  face,  as  stated  in  the  memorandum, 
stipulates  for  the  payment  of  one  third  cash  down,  and  the  resi- 
due in  a  reasonable  time;  and  that  if  so,  the  notes  tendered  in 
this  ease,  haying  been  made  payable  in  one  and  two  years,  should 
be  deemed  a  compliance  with  the  terms  of  the  contract  in  this 
respect.  Considering  the  nature  and  yalue  of  the  estate  to  b^ 
eonyeyed,  and  that  long  credit  is  often,  if  not  usually  giyen  in 
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Buoh  Bales,  perbaps  a  somewhat  extended  time  of  payment  might 
be  regarded  as  reasonable;  bat  we  know  of  no  role  by  which 
money  that  is  made  payable  in  a  reasonable  time  can,  at  the  elec- 
tion of  the  party  paying,  be  divided  so  as  to  make  it  payable  at 
different  times  and  in  different  years.  A  reasonable  time  is  in- 
divisible; and  the  party  to  whom  the  money  is  payable,  under 
such  a  contract,  cannot  be  required  to  take  it  in  separate  pay- 
ments and  at  separate  times. 

The  auctioneer's  memorandum  in  this  case  failing  to  show  any 
such  contract  as  is  alleged,  so  far  as  relates  to  the  terms  of  pay- 
ment, it  becomes  unnecessary  to  decide  upon  its  sufficiency  in 
other  respects,  or  upon  the  admissibility  of  the  other  evidence 
offered.  According  to  the  agreement  of  the  parties,  the  nonsuit 
must  stand.  

Statotb  of  Frauds  Afpubs  to  Auction  Salis:  See  Pii$  ▼.  Baleh^  61 
Am.  Deo.  248,  and  notes. 

AuonoNBBB's  Mbmorakdum  of  Sale,  Suffioiknot  of,  ukdsb  Statutb 
OF  Frauds:  See  Pike  v.  Balch,  61  Am.  Deo.  248,  and  notes. 

Memorandum  must  Show  Whole  Contract  npon  its  faoe,  or  in  oon* 
nection  with  some  paper  therein  referred  to,  in  order  to  be  valid  under  the 
statute  of  frauds:  Doty  v.  Wilder^  60  Am.  Dec  756.  To  the  same  efieot,  see 
Ridg%oay  r.  Ingram^  50  Ind.  148,  dting  the  prinoipal  oase.  The  memoran- 
dum must  show  the  price  as  well  as  the  other  terms:  Ide  v.  Stanton,  40  Am. 
Deo.  698.    See  also  Ives  v.  Haaard,  67  Id.  500. 


Randall  v.  Thobnton. 

[4»  Mazhi,  236.] 

BzFRBss  Warranty  in  Sale  of  Chattels  mat  be  Made  without  Usino 
Word  **  Warrant,"  or  any  precise  form  of  expression,  by  any  dear 
and  distinct  affirmation  of  a  fact  as  to  the  essential  qualities  of  the 
article,  made  as  an  inducement  to  the  sale,  and  upon  faith  of  which  the 
vendee  purchases. 

Affirmations  of  Quantity  and  Quality  Pending  Sale  are  Warran- 
ties if  they  are  made  with  a  view  to  bring  about  a  sale,  and  have  that 
effect;  but  they  must  constitute  an  essential  inducement  to  the  pur- 
chase. 

Warranty  is  not  Created  by  DESCfRiPTrvE  Words  in  Bill  of  Sale  of 
Vessel,  contained  in  a  carpenter's  certificate  incorporated  therein,  re- 
specting the  capacity  of  the  vessel 

Wrtitsn  Contract  must  be  Construed  by  Court,  and  not  by  the  jmy. 

AonoH  for  breach  of  warranty  of  the  tonnage  of  a  yessel.  A 
nonsuit  was  ordered,  subject  to  the  opinion  of  the  whole  oonrt. 
The  facts  appear  from  the  opinion. 
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Band^  for  the  plaintiffs. 

Fessenden  and  BuUer,  for  the  defendants. 

By  Court,  Riob,  J.  This  is  an  action  of  case  for  an  alleged 
breach  of  warranty  in  the  sale  of  the  bark  Oak  Hill.  The  con- 
aideraidon  paid  for  the  bark  was  twenty-eight  thousand  dollars. 
The  bill  of  sale  describes  said  bark  as  **  now  lying  at  Portland, 
not  yet  registered,  but  described  as  follows,  to  wit: 

<<Di8TBicT  OF  Portland  and  Falmouth, 
PoBT  OF  Portland,  March  5,  1855. 

'*  Ira  Milliken,  master  carpenter,  of  Scarborough,  do  certit) 
that  the  bark  named  the  Oak  Hill  was  built  under  my  direction 
at  Scarborough,  during  the  year  1854,  for  John  Libby,  8d,  of 
Scarborough,  state  of  Maine;  that  the  said  bark  is  United  States 
built,  has  two  decks,  three  masts,  is  one  hundred  and  thirty- 
oeyen  feet  and  six  inches  in  length,  twenty-nine  feet  five  and  a 
half  inches  in  breadth,  and  fourteen  feet  and  eight  and  three 
fourths  inches  in  depth,  and  of  five  hundred  and  forty-seyen 
and  twenty-seven  ninety-fifths  tons  burden;  as  witness  my  hand 
the  day  and  year  aforesaid. 

''(Signed)  Ira  Milliken." 

Then  follow  covenants  of  general  warranty  of  title. 

The  proof  in  the  case  shows  that  on  an  accurate  admeasure- 
ment the  bark-was  not  as  long,  wide,  nor  deep  as  specified  in 
the  carpenter's  certificate  recited  above,  and  that  she  did  not 
measure  as  much  by  thirty-seven  and  thirty-nine  ninety-fifths 
tons  as  therein  specified. 

There  is  no  evidence  that  either  party  examined  the  vessel  or 
made  any  measurement  of  her  dimensions  before  the  sale. 

On  these  facts,  the  presiding  judge  ordered  a  nonsuit,  and  the 
plaintiffs  excepted. 

The  books  are  full  of  cases  in  which  the  question  of  warranty 
or  no  warranty  is  discussed.  These  cases  are  by  no  means  all 
consistent  with  each  other.  In  an  early  case,  Chandelor  v. 
Lopus,  Cro.  Jac.  4,  it  was  held  that  the  bare  afiirmation  that  the 
article  sold  was  a  bezoar  stone,  without  warranting  it  to  be  so, 
is  no  cause  of  action.  The  doctrines  of  this  case,  though  re- 
ceived with  approbation  in  England  and  in  this  countiy,  have 
not  been  adopted  in  both  this  state  or  Massachusetts  without 
some  qualification,  rendered  necessary,  perhaps,  from  the  im- 
perfect manner  in  which  the  original  case  is  reported.  The  in- 
ference from  the  report  is,  that  unless  there  be  an  express  war- 
ranty, in  terms,  an  action  for  breach  of  warranty  will  not  lie; 
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that  bare  words  of  affirmation  will  not,  in  law,  constitute  a 
warranty. 

The  established  doctrine  now  is,  that  to  create  an  express 
warranty  the  word  **  warrant"  need  not  be  nsed,  nor  is  any  pre- 
cise form  of  expression  necessary,  bat  if  the  vendor  at  the  time 
of  the  sale  affirms  a  fact  as  to  the  essential  qualities  of  his  goods 
as  an  inducement  to  the  sale,  in  clear  and  distinct  terms,  and  the 
vendee  purchases  on  the  faith  of  such  affirmations,  that  will  con- 
stitute ain  express  warranty:  Eenshaw  y.  Robins^  9  Met.  83  [43 
Am.  Dec.  967];  Bryant  v.  Crosby,  40  Me.  9.  Affirmations  of 
quantity  and  quaHiy  which  are  made  pending  the  negotiations 
for  a  sale,  with  a  view  to  procure  a  sale,  and  having  that  effect, 
will  be  regarded  as  a  warranty:  Parsons  on  Mere.  L.  67.  To 
give  simple  representations  or  affirmations  this  effect,  they  must 
be  of  a  character  to  enter  into  the  essential  elemenia  of  the  con- 
tract— to  constitute  a  substantial  inducement  to  the  purchase. 
If  the  language  used  is  merely  by  way  of  description,  to  identify 
the  thing  sold,  and  not  for  the  purpose  of  describing  iia  quantity 
or  quality,  then  they  are  to  be  treated  as  mere  words  of  descrip- 
tion, and  not  of  warranty. 

The  express  terms  of  warranty,  in  the  bill  of  sale  before  us, 
are  clearly  confined  to  the  title,  and  do  not  apply  to  the  dimen- 
sions or  quality  of  the  bark.  Are  the  descriptive  words  of  the 
carpenter's  certificate,  incorporated  into  this  bill  of  sale,  to  be 
construed  as  terms  of  warranty  ?  Ordinarily,  the  number  of  tons 
in  a  vessel,  like  the  quantity  of  land  in  a  deed,  are  treated  as  mat- 
ters of  description  only,  and  not  of  warranty:  1  Greenl.  Ev.,  26, 
and  note;  Dyer  v.  Lewis,  7  Mass.  284. 

So,  too,  where  articles  capable  of  division  and  enumeration 
are  sold  in  the  aggregate,  the  parties  intending  to  sell  the  whole 
for  a  given  price,  an  enumeration  of  the  articles  and  fixing  a 
price  in  detail  will  be  treated  as  matter  of  description,  and  not 
of  warranty.  Thus  in  the  case  of  Govas  v.  Bingham,  22  Eng. 
L.  &  Eq.  183,  the  original  defendants  sold  the  plaintiff  a  cargo 
Ibralia  Indian  com,  sixteen  hundred  and  sixty-seven  and  three 
fifths  quarters,  at  thirty  shillings  per  quarter.  The  com  was 
then  afloat,  and  was  sold  by  the  bill  of  lading.  On  measurement, 
the  com  fell  short  fifty-three  and  one  tenth  quarters.  For  this 
deficiency  the  plaintiff  brought  his  action  and  recovered  in  the 
county  court.  But  on  error  in  the  queen's  bench  the  judgment 
was  reversed.  Lord  Campbell  remarked:  **  I  think  that  the  in- 
tention of  the  parties,  to  be  gathered  from  the  contract  itself, 
was,  that  the  cargo  should  be  taken  by  the  purchaser  for  better 
or  for  worse,  for  less  or  for  more." 
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In  the  case  before  us,  a  roand  sum  was  paid  for  the  bark  as  a 
^hole.  She  was  not  purchased  at  a  specific  price  by  the  ton» 
the  price  for  the  whole  ship  to  be  determined  by  the  number  of 
ions  she  should  measure,  but  was  sold  as  an  entire  ship,  at  a 
fixed  price  in  sclidOy  larger  or  smaller.  While  we  do  not  intend  to 
assert  that  a  bill  of  sale  of  ship  may  not  contain  ioatter  of  descrip- 
tion as  to  her  capacity,  which  may  properly  be  construed  to  be 
lepreeentations  amounting  to  and  constituting  a  warranty,  we 
•are  of  opinion  that  in  this  case  the  certificate  of  the  master,  as 
incorporated  into  this  bill  of  sale,  is  to  be  treated  as  mere  matter 
•of  description,  and  does  not  constitute  a  warranty  as  to  the  di- 
mensions of  the  bark,  and  was  not  so  intended  by  the  parties. 
The  contract,  being  in  writing,  is  to  be  construed  by  the  court, 
and  not  by  the  jury. 

Nonsuit  confirmed.  ^^__ 

What  RspBaBXHTATioiiB  Amoukt  to  WABBAMTr  cm  Saui  of  ohatteli 
Bee  TSatU  v.  Broion,  64  Am.  Deo.  80,  and  notes. 

Waimir  ComBAor  to  bs  Oovstrusd  bt  Coubt:  See  Sidwett  ▼.  Jhatu^ 
:SlAiii.Deo.  387. 


BrnTE  V.  Weathbbby. 

(4S  MaZHI,  358.] 

ADUunxtf  BT  OrriL  Law,  is  Cabnal  Knowlbdob  of  Ahothbb  MavIi 

WifB. 

Adoltbrt  nr  Maikb  is  Ilucit  Intbbooubsb  bbtwbiw  Pbbsobs  Onb  ob 

Both  of  Whom  abb  Mabbibd. 
OnroBCB  Sbtbbs  B£abbiaob  Tib  as  to  Both  Pabtibb,  withoat  reference 

to  the  question  as  to  which  was  in  fault 
OnroBOBD  Man   dobs  not  Commit  Adultbbt  bt  Habbtino  ani>  Co* 

HABiTiNO  with  another  woman,  though  the  divorce  was  procured  by  his 

wife  and  he  has  obtained  no  divorce. 

IxDiOTMBBT  for  adultery  and  verdict  of  guilty  under  the  in- 
«tmctions  of  the  court,  subject  to  the  opinion  of  the  whole  court 
ma  to  whether  or  not  the  facia  constituted  the  crime  of  adultery. 
The  opinion  states  the  facts. 

Beoard  and  Walkm,  for  the  defendant. 

8.  O.  AndrewB^  for  the  state. 

By  Ck>urt,  Bus,  J.  The  defendant  was  indicted  for  adultery. 
On  the  trial,  it  was  proved  and  admitted  that  in  1837  the  defendc 
Ant  was  lawfully  married  to  Elizabeth  Whitney,  in  the  town  of 
fiath,  in  this  state,  and  that  they  lived  together  as  husband  and 
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wife  about  nine  years;  that  some  five  years  since  she  was  di- 
vorced from  the  defendant  by  the  supreme  judicial  court  of  this 
state,  on  her  own  application,  and  that  she  has  since  that  time 
been  again  married  to  a  person  other  than  the  defendant,  with 
whom  slie  is  now  living;  that  the  defendant  and  Catharine  F 
Thompson,  the  person  with  whom  the  alleged  crime  was  com- 
mitted, were  married  in  Nashua,  New  Hampshire,  May  14, 1854, 
and  in  the  follovring  June  moved  into  Mexico,  in  the  county  of 
Oxford,  where  they  have  since  cohabited  together  as  husband 
and  wife.  The  question  now  presented  for  our  determination 
is.  Do  these  uncoi^trorerted  facts  render  the  defendant  amenable 
to  file  charge  of  adultery? 

The  civil  law  defines  adultery  to  be  the  <<  carnal  knowledge  of 
another  man's  wife,"  and  [as  is  said  in  Wood's  Institutes,  272, 
the  connection  of  a  married  man  with  a  single  woman  does  not 
make  him  guilty  of  the  crime  of  adultery. 

Adultery  is  the  carnal  connection  of  a  man  with  another's 
wife.  The  man  may  be  either  married  or  single;  but  the  woman 
must  be  married;  for  the  essence  of  the  crime  is  in  the  adultera- 
tion of  the  offspring,  the  spuriousness  of  the  issue.  If  a  married 
man  has  carnal  knowledge  of  a  single  woman,  it  is  not  adultery, 
but  fornication:  2  Swift's  Laws  of  Connecticut,  227.  Noah 
Webster  defines  it  to  be  the  violation  of  the  marriage  bed;  a 
crime  or  a  civil  injury  which  introduces  or  may  introduce  into  a 
family  a  spurious  offspring.  Such  would  seem  to  have  been  the 
more  ancient  and  common  meaning  attached  to  the  term  *'  adul- 
tery." With  us,  however,  the  term  has  a  more  comprehensive 
sig^iification,  and  renders  both  parties  implicated  equally  liable 
to  punishment  if  either  the  man  or  woman  be  married:  B.  S.,  c. 
160,  sec.  1. 

In  this  state,  marriage  is  purely  a  civil  contract.  When  con- 
tracted in  violation  of  positive  prohibitions  of  law,  as  in  case  of 
the  marriage  of  an  idiot,  an  insane  person,  or  of  a  white  person 
and  a  negro,  Indian,  or  mulatto,  it  is  absolutely  void;  and  the 
contract  may  be  dissolved  in  other  cases,  at  the  discretion  of 
the  supreme  judicial  court.  This  discretion  is,  however,  usu- 
ally exercised  within  the  rules  and  for  the  causes  heretofore  pre- 
scribed by  the  legislature.  When  the  power  of  the  court  has 
been  exercised,  and  a  divorce  from  the  bond  of  matrimony  has 
been  decreed  on  the  application  of  one  party,  for  the  miscon- 
duct of  the  other,  in  what  condition  are  the  parties  left?  Thai 
the  innocent  party  is  absolutely  absolved  from  all  obligations 
created  by  the  prior  marriage  contract,  and  is  at  liberty  to  marry 
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agam,  has  nerer  been  controverted.  But  the  condition  of  the 
guilty  cause  of  the  divorce  is  not»  in  popular  estimation  at  least, 
BO  free  from  doubt  There  seems  also  to  have  been  an  impres- 
sion in  the  minds  of  the  legislature  that  such  parfy  was  not  by 
auch  decree  relieved  from  all  obligations  imposed  by  the  former 
marriage.  Hence,  it  was  provided  in  section  2,  chapter  89,  of 
the  revised  statutes,  clause  7: ''  In  all  cases  where  one  party  has 
been,  or  shall  be,  divorced  from  the  bonds  of  matrimony,  the 
court  granting  the  same  may,  on  application  of  the  other  party, 
grant  a  like  divorce  on  such  terms  and  conditions  as  such  court 
in  the  exercise  of  a  sound  discretion  may  judge  reasonable." 

The  origin  of  this  opinion  may  probably  be  found  in  chapter 
40,  section  2,  of  the  laws  of  1784,  providing  for  the  punish- 
ment of  adultery  and  polygamy.  That  section  contains  the 
following  proviso:  ''That  this  act,  or  anything  therein  con- 
tained, shall  not  extend  to  any  person  that  is  or  shall  be  at  the 
time  of  such  marriage  divorced  by  sentence  of  any  court  what- 
ever, which  has  or  may  have  legal  jurisdiction  for  that  purpose, 
unless  such  person  is  the  guilty  cause  of  such  divorce." 

The  above  provision  was  in  substance  re-enacted  by  the 
legislature  of  this  state:  Laws  of  1821,  c.  10,  sec.  2.  These 
acts  do,  by  implication,  restrain  the  parly  who  has  been  the 
guilty  cause  of  divorce  from  contracting  another  marriage,  and 
in  case  of  violation  of  such  restraint,  impose  the  penalty  pre- 
scribed for  polygamy.  There  is  nothing  in  either  of  these  acts 
affirming  the  continuation  of  the  marriage  contract  as  to  either 
party,  nor  declaring  that  the  **  guilty  cause  of  divorce  ^  shall  be 
deemed  guilty  .of  adultery  in  case  of  a  second  marriage.  For 
reasons  of  public  policy,  it  may  be  supposed  the  legislsture 
deemed  it  expedient  to  restrain  such  guilty  party  from  contract- 
ing a  second  marriage,  by  rendering  them  liable  to  punishment, 
as  for  the  crime  of  polygamy.  This,  however,  is  by  inference 
only.  How  far  it  was  ever  binding  as  a  formal  statute,  we  do 
not  now  inquire. 

ISie  statute  of  1821  was  modified  by  act  of  1834,  c.  116,  sec. 
82,  and  by  the  provisions  of  the  revised  statute,  so  as  to  author- 
ize the  court  to  grant  the  guilty  cause  of  divorce  a  like  divorce. 

Adultery  in  this  state  can  only  be  committed  by  parties  one  of 
whom,  at  least,  is  married,  and  by  parties  who  are  not  married 
to  each  other.  To  affirm  that  a  person  is  married,  and  yet  has 
no  legal  husband  or  wife,  is  manifestly  a  solecism.  In  the  very 
nature  of  things,  the  marriage  contract  under  such  circumstances 
eannot  exist.    There  cannot  be  a  husband  without  a  wife,  nor  a 
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wife  without  a  husband.  The  existence  of  one  necessarily  and 
conclusively  implies  the  existence  of  the  other.  Husband  and 
wife  are  correlativQ  terms.  Anything,  therefore,  which  destroys 
that  relation  as  to  one  party  necessarily  destroys  it  as  to  the  other. 

A  decree  of  divorce  from  the  bond  of  matrimony  e£fectually 
and  fully  abrogates  the  marriage  contract,  and  sets  the  parties 
free  from  their  marital  relations  to  each  other:  People  v.  Eovey^ 
5  Barb.  117;  CommonweaUh  v.  Putnam,  1  Pick.  136;  West  Cam- 
bridge V.  Lexington,  1  Id.  506. 

By  operation  of  the  decree  of  the  court  granting  a  divorce 
from  the  bonds  of  matrimony  to  the  former  wife  of  the  defend- 
ant, he  ceased  to  be  a  married  man.  Whether  he  could,  there- 
fore, legally  contract  a  new  marriage  would  depend  upon  the 
laws  of  the  place  where  such  marriage  was  contracted:  Wetst 
Cambridge  v.  Lexington,  supra.  The  last  marriage  of  the  defend- 
ant was  contracted  in  New  Hampshire.  We  are  not  aware 
of  the  existence  of  any  law  in  that  state  .which  would  restrain  a 
party  situated  as  the  defendant  was  at  the  time  of  his  alleged 
marriage  with  Catharine  F.  Thompson  from  entering  into  the 
marriage  contract:  See  Comp.  Laws  N.  H.,  c.  233,  sees.  6, 6. 

But  however  this  may  be,  this  case  cannot  be  affected  by  it. 
Nor  can  this  case  be  affected  by  the  existence  or  non-existence 
of  a  law  in  this  state  which  shall  make  a  person  who  has  been 
divorced,  and  was  the  guilty  cause  of  such  divorce,  who  shaU 
marry  again,  amenable  to  the  punishment  provided  for  polygamy. 
He  is  not  indicted  for  the  violation  of  such  a  statute,  if  any  such 
exist.  There  is  no  law  in  this  state  which  declares  that  such 
acts  as  have  been  proved  against  the  defendant  constitute  the 
crime  of  adultery.  Nor  would  those  acts  constitute  that  crime 
at  the  common  law.    This  indictment  cannot  be  sustained. 

Exceptions  sustained  and  a  new  trial  granted. 

Adultkbt,  What  Constitutbs:  See  ComnumwedUh  v.  CaU,  32  Am.  Deo. 
284;  8taU  y. Lash,ld.m;  Htmterv.  UnUed St(Ue$,^  Id.m;  Cookr.SUUe, 
66  Id.  410,  and  notes. 


JeLUBON  v.   GrOODWIN. 

DugiwuiiOH  BsrwBSN  Actual  Mauob  and  Lsoal  Mauoi  m  SLAnmni 
u,  that  the  fonner  implies  a  deeira  and  intention  to  injure,  while  the 
latter  is  not  necessarily  inconsistent  with  an  honest  or  even  laudable  par- 
pose. 

Lm»al  Mauob  ik  Slakdkb  is  Pbisumftioii  of  Law,  but  Aotual  Hauoi 
a  qnsstion  of  faet  for  the  jnry. 
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Lboal  Malice  Aloztb  is  Sukfiuxknt,  in  Slandeb,  to  sapport  the  action. 
LiOAL  Mauox  is  Ihflisd  from  Speakino  Actionable  Words  which  are 

not  privileged,  and  no  further  proof  of  malice  is  neceisary. 
Evidence  of  Actual  Mauce  in  Slander  is  Admissible  to  Enhance 

Damages,  and  disproof  of  it  goes  only  in  mitigation. 
Proof  that  Words  were  Prtvileoed  Communications  Repeui  Lboal 

Mauce,  and  is  a  complete  justification,  in  an  action  for  slander. 
Question  as  to  Privilegbd  Communications  Relates  only  to  Lbqal 

Malice,  as  contradistinguished  from  actual  malice,  in  slander. 
Lboal  Malice,  being  Question  of  Law,  is  for  Qourt,  and  not  for  the 

jury,  upon  the  evidence,  in  an  action  for  slander. 
Question  as  to  What  is  Privileged  Communication  is  fob  Covbt  to 

Determine,  in  an  action  for  slander. 
Refusal  of  Correct  Abstract  Instructions,  applioahle  to  no  evidence  in 

the  case,  is  not  error. 

AoTioH  for  slander.  Verdict  for  the  plaintiff.  £zoeption8  to 
the  refusal  of  certain  instructions  stated  in  the  opinion,  and  of 
the  giving  of  others  not  necessary  to  be  stated. 

T.  M.  Hayes  and  B.  F.  Tapley,  for  the  defendant. 
Emery  and  Loving^  for  the  plaintiff. 

By  Court,  Datis,  J.  In  this  case  the  defendant  admitted  the 
speaking  and  publication  of  the  words  charging  the  plaintiff 
with  the  crime  of  adultery;  but  he  justified  on  the  ground  that 
the  words  were  not  uttered  maliciously.  And  he  requested  the 
presiding  judge  to  instruct  the  jury  **  that  the  law  does  not  rec- 
ognize fixed  and  limited  numbers  and  classes  of  privileged  com- 
munications; but  that  the  jury  are  authorized  to  decide,  from 
all  the  circumstances  of  the  speaking  and  publication,  whether 
the  words  were  maliciously  spoken,  notwithstanding  they  may 
be  actionable  in  themselves."    This  instruction  was  not  given. 

The  distinction  between  malice  in  law  and  malice  in  fact  has 
not  always  been  regarded  sufficiently  in  judicial  opinions,  and 
some  apparent  conflict  has  resulted.  Nor  does  the  term  **  mal- 
ice "  always  have  the  same  signification  in  law.  In  actions  for 
malicious  prosecution,  the  word  has  a  meaning  and  force  differ- 
ent from  what  it  has  in  actions  on  the  case  for  slander:  Mitchell 
V.  Jenkins,  6  Bam.  &  Adol.  588. 

As  understood  in  this  latter  class  of  actions,  malice  in  fact 
implies  a  desire  and  an  intention  to  injure.  But  malice  in  law 
is  not  necessarily  inconsistent  vnth  an  honest,  or  even  a  lauda- 
ble purpose.  If  one  makes  a  false  accusation  against  another, 
without  knowing  it  to  be  false,  but  with  no  sufficient  cause  or 
excuse,  it  is  legally  malicious:  Bromage  v.  Frosser,  4  Bam.  k 
Cress.  247,  266. 
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If  he  makes  such  an  acousation,  knowing  it  to  be  false,  it  is 
actually  malicious.  The  former  is  a  presumption  of  law  from 
certain  facts  proved.  Whether  the  latter  existed  in  any  given 
case  is  a  question  of  fact  for  the  jury. 

Legal  malice  alone  is  sufficient  to  support  an  action  for 
slanderous  words.  And  if  the  words  are  actionable  in  them- 
selves, and  are  not  privileged,  the  speaking  of  them  is  sufficient 
evidence  of  this  kind  of  malice.  The  law  implies  such  malice 
from  the  uttering  of  such  words,  and  no  other  evidence  of  malice 
is  necessary.  But  the  plaintiff  may,  if  he  chooses,  prove  actual 
malice  also  to  enhance  tiie  damages:  Ihie  v.  Plumley,  86  Me.  466. 

If  the  defendant  shows  that  tiie  words  were  spoken  as  privi- 
leged communications,  so  that  there  was  no  legal  nudice,  it  is  a 
full  justification,  upon  which  he  is  entitled  to  a  verdict  in  his 
favor.  But  proof  that  there  was  no  actual  nudioe  goes  only  in 
mitigation  of  damages. 

The  requested  instructions  applied  to  privilt^ged  communica- 
tions, .making  no  allusion  to  the  question  of  damages,  and  they 
obviously  had  reference  only  to  malice  in  law.  The  question 
whether  the  words  spoken  were  privileged  communications 
necessarily  relates  to  the  question  of  le^  nudice,  as  distin- 
guished tibm  actual  malice.  But  upon  the  proof  or  admission 
of  certain  facts,  whether  legal  malice  existed  is  a  question  of 
law,  and  is  not  to  be  "  decided  by  the  jury  from  the  circum- 
stances of  the  speaking  and  publication."  There  was  no  error 
in  declining  to  submit  this  question  to  the  jury. 

The  counsel  for  the  defendant  has  argued  at  some  length  the 
correctness  of  the  first  part  of  the  request — '*  that  the  law  does 
not  recognize  fixed  and  limited  numbers  and  classes  of  privileged 
communications. " 

There  are  certain  classes  of  communications  in  regard  to  which 
the  law  is  well  setUed  that  they  are  privilt^ged.  If  there  are  or 
may  be  other  classes  not  yet  recognized  by  courts,  but  founded 
upon  like  reasons  and  of  like  necessity,  tne  defendant  should  have 
proved  that  the  words  spoken  by  him  were  embraced  in  such 
other  class,  and  then  he  might  properly  have  called  for  appro- 
priate instructions.  But  the  case  does  not  show  that  any  such 
proof  was  introduced  or  offered;  nor  is  any  intimation  given  as 
to  what  new  kind  or  class  of  privileged  communications  the  court 
should  recognize.  So  that,  however  correct  the  instruction  might 
have  been  as  an  abstract  legal  proposition,  there  being  no  evi- 
dence in  the  case  to  which  it  could  apply,  there  was  no  good 
reason  for  giving  it  to  the  jury. 
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If,  by  the  instraotions  requested,  it  y9BA  intended  to  assert 
tbat  the  qnestion  as  to  what  kinds  and  classes  of  communications 
are  privileged  is  not  a  question  of  law  to  be  decided  by  the  court, 
but  that  the  jury  are  to  determine  this  question,  and  may  find 
any  kind  of  communications  privileged,  according  to  the  circum- 
stances of  the  speaking  and  publication,  we  have  no  hesitation 
in  expressing  the  opinion  that  such  a  proposition  is  erroneous. 

The  exceptions  must  be  OTerruled. 

LiOAL  Maliob  Prbsuioed  vbom  SpxAKUffo  AcnoRABLi  WOBDs:  See 
MaU$  V.  itftfrofriM,  13  Am.  Dea  496;  Farrii  ▼.  Starht,  83  Id.  A86;  Byrhtt  v. 
Mimohim,  41  Id.  212;  HaUh  v.  PoUer,  43  Id.  88,  and  notoi. 

EnDmoB  OF  Actual  Mauob  Adm  issiblb  to  enhanoe  damagee,  in  alanders 
See  Wan  ▼.  Oxrtkdgt^  60  Am.  Deo.  480,  and  note  404.  In  Thompmm  v. 
Pownlmg,  15  Ner.  208,  it  was  held,  citing  the  prindpal  case,  that  in  an  ao> 
tion  for  lihel,  if  the  article  (fi  ambigiona  or  the  intentions  d  the  publisher 
donhtfol,  eridence  of  express  malioe  is  admissible  to  enhance  the  damages. 

IIauob  m  8T«AifDKa  is  Qussnoir  roa  Jubt,  wbxv:  See  Traime  v.  Maif$t 
28  Am.  Dec  61. 

FunxjMKD  CoiafUiacuTioire  nr  Suumxa:  See  HoBtimgB  ▼•  Luik^  84  Am. 
Deo.  330;  Mawerw,  Watmnh  Id.  704,  and  notes. 


Nash  v.  TTnioh  Mtttdal  Insubanoe  Ca 

(48  HAm.  848.] 
DKBTOB  is  ElffTITLID  TO  Ut  SATISr^D  OF  AXTTHORITY  OP  FlBSOK  DXM AKDIira 

Patmbht  oefore  complying  with  the  demand,  and  a  refosal  npon  that 

spedfio  ground  is  justifiable. 
PdSBBSiOK  OF  Signed  Rbcbipt  is  Suffioixnt  EviDBirox  of  AuraoRirr  to 

demand  payment  of  the  receipted  liability,  if  the  receipt  is  signed  by  the 

proper  person,  and  a  demand  nnder  such  authority  is  equivalent  to  a 

personal  demand  by  the  signer  of  the  receipt. 
Mutual  IirsuBAKca  Cohpant  Levtino  and  Colleotino  AasBssMEirr  to 

Pat  Loss  dobs  not  Waite  its  right,  under  its  by-laws,  of  exemption 

from  liability  for  such  loss  on  the  ground  of  refusal  by  the  assured  to  pay 

asaessments,  as  stipulated  in  the  by-laws. 

Assumpsit  on  policy  of  iDSuianoe.  The  defendants  claimed  to 
be  exempt  from  liabilitj  under  a  proTision  in  their  by-laws  to 
the  effect  that  if  the  assured  should  neglect  for  ten  days,  **  when 
personally  called  upon,"  to  pay  any  premium  or  assessment,  the 
xiak  on  the  policy  should  be  suspended  until  it  was  paid,  and 
that  for  refusal  to  pay  an  assessment  the  directors  might  ter- 
minate the  policy  after  due  notice  to  the  insurer.  It  appeared 
that  one  Holmes  called  upon  the  plaintiff  and  presented  to  him 
for  payment  a  bill  for  an  assessment  made  by  the  defendantp 

Am.  Dae  Tou  LXIX— 6 
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apon  the  plaintiff,  and  receipted  by  the  treasurer  of  the  compan  j. 
The  plaintiff  said  he  would  have  the  money  in  a  feV  days,  and 
he  would  settle  it.  Holmes  afterward  returned  the  bill  unpaid 
to  the  agent  of  the  company  from  whom  he  received  it,  it  having 
been  transmitted  to  the  latter  by  the  treasurer  for  collection. 
The  facta  were  agreed  on  by  the  parties. 

G.  Danforth,  for  the  plaintiff. 

Bradbury f  Morrill,  and  Merserve,  for  the  defendant* 

By  Court,  Hatsawat,  J.  The  plaintiff  had  a  right  to  be  sat- 
isfied that  Holmes  was  duly  authorized  to  receive  the  money, 
before  he  acted  upon  his  demand,  and  a  refusal,  upon  thai 
specific  ground,  would  have  been  justifiable:  Solomons  y.  Dawes, 
1  Esp.  e&;  Boeex  dem.  West  v.  Davis,  7  East,  863.  But  he  did 
not  refuse  upon  that  ground;  he  made  no  questions  concerning 
the  authority  of  Holmes,  or  the  genuineness  of  the  receipt.  The 
call  by  Holmes,  with  the  bill  receipted  in  his  hand,  was  as 
much  a  personal  call  upon  the  plaintiff  as  if  it  had  been  made 
by  the  treasurer  who  signed  the  receipt. 

The  defendant  company  cannot  be  considered  as  having 
waived  their  right  to  be  exempted  from  liability  for  the  plaintiff's 
loss,  by  their  subsequent  assessment  and  collection  to  recover 
it.  The  plaintiff  was  no  part^r  to  that  proceeding;  he  claimed 
that  the  company  were  liable  to  him  for  the  loss,  and  whether 
or  not  they  were  liable  might  depend  upon  the  uncertain  result 
of  a  lawsuit.  They  might,  veiy  properly,  have  made  the  assess- 
ment and  collection.  If  they  were  liable,  they  would  then  have 
funds  to  pay  for  the  loss.  If  they  were  not  liable,  they  would 
have  a  surplus,  which  they  would,  of  course,  be  bound  to 
appropriate,  according  to  tiie  legal  rights  of  those  interested 
therein. 

Plaintiff  nonsuit. 


SpBmaEB  V.   TOOTHAEEB. 

(48  HAm.  881.] 

JoniT  PaoMxaoB  ok  Notb  Known  to  Creditob  to  bb  SvBxrr  it  entitled 

to  all  the  benefits  appertaining  to  that  character. 
Whkbi  Subxtt  is  Sued  ALOine,  Whatbvbb  woctld  Duobabob  Hnc  la 

equity  is  a  good  defense  at  law. 
Cbbditor  having  Skoubttt  fbom  Pbincipal  must  Hold  It  fob  Subrt 

as  well  as  for  himself,  in  equity,  and  if  he  parts  with  it  without  the 

knowledge  or  consent  of  the  surety,  the  latter  is  released  to  the  amount 

ol  the  property  surrendered. 
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SirUTT  IS  RiCT.BACTD  BT  GRBDIT0B*S  SOBREKDEBINO    AtTAOHED    PbOPEBTT 

or  Pbikqepal  to  the  amount  of  the  property  so  surrendered,  where  it  is 
done  without  hia  consent  and  after  the  creditor's  lien  has  become  abso- 
lute by  the  recovery  of  judgment. 

SUBSTT  IS  NOT  DiSGHABOKD    BY    CbXDITOB'S    DiSOONTINUINO    PbOOSSDINGS 

AOAIK8T  Pkikoipal  where  there  is  no  abandonment  of  any  absolute  lien 
or  security. 

AonoH  against  a  snrefy  upon  a  note.  The  opinion  states  the 
facts. 

WkUmore^  for  the  plaintiff. 

Clay  and  Evans^  for  the  defendant. 

By  Conrt,  Hathawat,  J.  The  note  upon  which  this  action 
was  brought  was  signed  by  the  defendant  and  H.  P.  Toothaker, 
who  were  legally  holden  thereon  as  joint  and  several  promis- 
ors. 

The  defendant,  however,  was  in  fact  only  the  surety  of  H.  P. 
Toothaker,  and  that  was  known  by  the  plaintiff.  Hence  the 
defendant  was  entitled  to  all  the  benefits  belonging  to  the  char- 
acter of  a  surety. 

The  evidence  reported  does  not  authorize  the  conclusion  that 
there  was  any  such  agreement  between  the  plaintiff  and  H.  P. 
Toothaker  to  enlarge  the  time  of  payment  as  would  operate  as 
a  discharge  of  the  defendant  from  his  liability  as  surety  on  the 
note.  The  defendant  offered  to  prove  that  after  the  note  be- 
came due  the  plaintiff  commenced  a  sait  thereon  against  H.  P. 
Toothaker,  the  principal  debtor,  and  attached  as  his  a  large 
amount  of  personal  property,  and  certain  interests  in  real  estate; 
that  he  prosecuted  the  suit  to  final  judgment,  on  which  he  duly 
obtained  execution,  which  he  neglected  to  levy  on  the  personal 
property  attached,  and  ordered  the  o£Scer  in  possession  by 
virtue  of  the  attachment  to  surrender  it,  which  he  did;  that 
the  equity  of  redemption  attached  was  by  the  plaintiff's  direc- 
tion seized  on  the  execution  by  the  o£Scer  holding  it  for  collec- 
tion, and  duly  advertised  for  sale  at  a  time  and  place  named, 
but  that  it  was  not  exposed  for  sale;  that  the  sale  was  postponed 
from  time  to  time,  and  the  attachment  lost  and  abandoned  by 
the  plaintiff's  order,  and  without  the  defendant's  consent,  and 
that  the  equity  of  redemption  was  worth  six  hundred  dollars, 
and  would  have  sold  for  that  sum  if  it  had  been  exposed  for 
sale;  all  of  which  testimony  offered  was  excluded  by  the  presid- 
ing judge,  and  the  question  presented  to  the  court  is,  whether 
cr  not  it  was  properly  excluded. 
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The  defendant,  the  saretyy  is  sued  alone,  and  whatever  would 
discharge  the  surety  in  equity  will  be  a  good  defense  in  law: 
Baker  t.  Briggs,  8  Pick.  128, 129  [19  Am.  Bfdo.  811],  and  author- 
ities there  cited. 

The  contract  of  suretyship  imports  entire  good  faith  and  con- 
fidence in  the  whole  transaction.  In  equity,  a  creditor  who  has 
the  personal  contract  of  his  debtor  with  a  surety,  and  has  also, 
or  takes  afterwards,  property  from  the  principal  as  security  for 
his  debt,  is  to  hold  the  property  fairly  and  impartially  for  the 
benefit  of  the  surety  as  well  as  for  himself,  and  if  he  parts  with 
it  without  the  knowledge  or  against  the  will  of  the  surety,  he 
shall  lose  his  claim  against  the  surety  to  the  amount  of  the 
property  so  surrendered:  People  v.  Janaan,  7  Johns.  837  [5  Am. 
Deo.  276];  Bee8  t.  Berrington^  2  Yes.  jun.  542;  Law  t.  Eaai 
India  Co.,  4  Ves.  849;  Baker  v.  Briggs,  8  Pick.  122  [19  Am. 
Deo.  811],  1  Story's  Eq.  Jur.,  sees.  324-826. 

When  the  plaintiff  had  recovered  judgment  against  the  prin- 
cipal debtor  his  right  had  attached  absolutely  to  the  property 
which  be  had  taken  on  the  writ,  and*  remained  a  fixed  and  per- 
manent lien  for  thirty  days:  In  the  Matter  of  Cook,  2  Stoiy,  376; 
B.  S.,  c.  114,  sec.  82;  and  if  he  voluntarily  surrendered  it  with- 
out the  defendant's  consent,  he  did  so  at  the  peril  of  discharging 
the  defendant  as  surety  for  the  amount  thus  surrendered. 

Although  the  plaintiff  was  not  legally  bound  to  use  active 
diligence  in  collecting  the  debt  of  the  principal,  and  the  surety 
would  not  be  discharged  by  reason  of  his  delay  in  his  matter, 
and  though  the  plaintiff  might  have  discontinued  proceedings 
against  the  princii)al  debtor,  which  he  need  not  have  instituted, 
yet  it  would  be  clearly  inequitable  to  allow  him  to  abandon  an 
absolute  lien  or  security  upon  the  property  of  the  principal, 
which  he  had  obtained  as  the  result  of  those  proceedings,  and 
to  retain  his  hold  upon  the  security  for  the  whole  debt:  2  Am. 
Lead.  Cas.  256. 

The  plaintiff  was  not  bound  at  his  own  risk  and  expense  to 
seize  and  sell,  on  the  execution,  the  personal  property  attached 
when  the  title  might  be  doubtful:  Page  v.  Webster,  15  Me.  249. 

But  as  to  the  equity  of  redemption,  the  testimony  offered  and 
excluded  presents  it  as  the  property  of  the  principal  debtor, 
upon  which  the  plaintiff  had  obtained  an  absolute  lien  for  the 
payment  of  the  debt,  and  which,  without  any  risk  or  expense 
to  the  plaintiff,  would  have  been  soKl  for  six  hundred  dollars 
and  appropriated  for  that  purpose,  unless  he  had  interfered  and 
prevented  the  sale. 
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He  had  no  equitable  or  legal  right  to  the  injury  of  the  surety, 
the  defendant,  thua  to  surrender  and  abandon  such  security. 
The  testimony  excluded  was  legally  admissible,  and  should 
have  been  received. 

In  addition  to  the  numerous  authorities  cited  in  argument, 
see  Edgerly  t.  Emerd(m,  23  N.  H.  655  [55  Am.  Dec.  207];  Adams's 
Eq.  269, 270;  and  the  opinion  of  Tenney,  J.,  in  Fuller  v.  Loring^ 
42  Me.  481. 

As  agreed  by  the  parties,  the  action  must  stand  for  trial. 

Btidbnob  that  Joint  Pbokisor  is  Subxtt  Apmtshtblb  when,  mm  againii 
payee:  See  Diehermm  v.  BipUy  OowUy^  63  Am.  Deo.  373,  and  note. 

DlBGHABOB    or  SURXTT  BT    CBKDrTOB   SUBBBNDBBINa    SbCUBITY,  Of  lleo 

•gainat  principel's  proper^:  See  CuUum  ▼.  Enumudt  34  Am.  Deo.  757;  New 
BampMre  etc  Bank  ▼.  Cotcord,  41  Id.  685;  Baker  v.  MarshaU,  42  Id.  528| 
Bamge  r.  Sinng,  Id.  64;  Curan  r.  Colbert^  46  Id.  427;  Bank  v.  Fordpee^  49 
Id.  561;  Burke  v.  Cmger,  58  Id.  102,  and  nofcet. 
Rki,baiib  of  Subbty  BTlKDULOBiroB  TO  Pbdioipal,  Gbkbballt:  See  Dieh' 
i  V.  Biptqf  OCf  68  Am.  Deo.  873;  Harrie  v.  Taiflor,e7  Id. 576,  and  nbtea. 


Inhabitants  of  Wabben  v.  Inhabitants  of 
Thomaston. 

[49  XaoiS,  406J 

BnmBifCB,  TO  GAni  Sbtilbmbnt  undkb  Paufxb  Law,  Mbahs  Homb  or 

dwelling-plaoe. 
Bbiobhob,  Dwbluko-placb,  and  Homb  DimB  fbom  Settlbmbnt,  under 

the  p«aper  law,  and  a  person  may  have  a  settlement  in  one  town  and  a 

residenoe  in  another. 
RmDBircB  DOB8  not  Invoi^yb  Coxitihued  Pxbsonal  Pbbsbnob  neoessarily, 

and  temporary  absenoes  do  not  work  a  change  of  residenoe. 
Bbbidbncb  is  Aoqitired  oklt  bt  Pbbsonal  Pbbsbnob  without  Pbbskmt 

Intbnt  to  Dbtart,  under  the  pauper  law,  and  when  onoe  aoquired,  is  lost 

only  by  departure  with  intent  to  abandon  it. 
Doiaon.B  is   :iot  Utnontmous  with  Residbnob,  Dwbllino-plaob,  ob 

HoKB,  in  its  ordinary  legal  sense,  but  it  must  be  regarded  as  synonymous 

with  those  terms  when  used  with  respect  to  the  sUUua  of  a  pauper  as  tc 

habitation. 
Bbbidbncb  undeb  Paupbb  I«aw  is  Abandoned  bt  Dbpabturb  without  a 

a  present  intent  to  return,  and  a  subsequent  intent  to  return  formed  upon 

disappointment  of  business  expectations  does  not  cure  the  abandonment. 

PABTfOCTLAB  HOURB  TO  WbIOH  PaBTY  ICAT  RSSORT  AS  MaTTEB  OF  RiOBT 

b  not  necessary  to  enable  him  to  acquire  or  maintain  a  residence,  within 
the  meaning  of  the  pauper  law. 

AsauMPfliT  for  support  furnished  a  pauper.    The  pauper's 
•riginal  derivatlTe  settlement  was  in  Warren,  the  plaintiff  town» 
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and  the  qnesiion  was  whether  he  had  gained  a  settlement  in 
Thomaston,  the  defendant  town,  where  he  had  worked  seyeral 
summers  for  one  Oilman.  The  verdict  was  for  the  plaintiff,  and 
the  case  was  brought  up  on  exceptions  and  a  motion  for  a 
new  trial,  on  grounds  which  are  sufficiently  stated  in  the  opin- 
ion, so  tar  as  material  to  the  case  here. 

A.  P.  Oould,  for  the^  defendants. 

M.  JET.  8mUh,  for  the  plaintiffs. 

By  Court,  Bzob,  J.  The  case  comes  up  on  motion  and  ex- 
ceptions. The  motion  is  based  upon  seTeral  specifications, 
which  may,  however,  be  reduced  to  two  general  propositions: 
1.  That  the  verdict  is  against  the  evidence  in  the  case;  2.  That 
it  is  against  law.  The  first  proposition  may  properly  be  dis- 
cussed under  the  motion;  the  second,  under  the  exceptions. 

The  question  at  issue  was  the  legal  settlement  of  a  pauper  by 
the  name  of  Lawrence.  It  appears  from  the  case  that  the  origi- 
nal derivative  settlement  of  the  pauper  was  in  Warren.  The 
proposition  to  be  established  by  the  plaintiffs  was  that  he  had 
lost  that  settlement,  and  gained  one  in  Thomaston  in  his  own 
right.  If  such  change  has  been  effected,  it  was  under  the  sixth 
mode  of  the  revised  statutes,  sec.  1,  c.  82,  which  provides  that 
"  any  person  of  the  age  of  twenty-one  years  who  shall  hereafter 
reside  in  any  town  within  this  state  for  the  term  of  five  years 
together,  and  shall  not,  during  that  term,  receive,  directly  or 
indirectly,  any  supplies  or  support  as  a  pauper  from  any  town, 
shall  thereby  gain  a  settlement  in  such  town." 

The  rights  of  the  parties  in  this  case  depend  veiy  much  upon 
the  meaning  which  is  attached  to  the  word  **  reside,"  as  used  in 
the  statute  provision  above  cited. 

To  reside  is  to  dwell  permanently,  or  for  a  length  of  time;  to 
have  a  settled  abode  for  a  time:  Webster's  Diet.  The  word 
"residence"  is  synonymous  with  the  words  " dwelling-place^' 
or  "home:"  Drew  v.  Drew,  37  Me.  389.  "Dwelling-place" 
and  "home"  mean  some  permanent  abode  or  residence  with 
intention  to  remain:  Ikimer  v.  Buckfidd,  3  Id.  229;  Jefferson 
V.  Washington,  19  Id.  293. 

In  our  pauper  law,  the  terms  "  residence,"  "  dwelling-place," 
"  home,"  have  a  different  meaning  from  the  word  "  settlement." 
The  place  of  one's  settlement  is  a  place  where  such  person  has 
a  legal  right  to  support  as  a  pauper.  It  may  be  in  a  place  other 
than  the  one  where  such  pauper  has  his  dwelling-place,  home, 
or  residence.    Thus  a  person  may  have  a  settlement  in  a  place 
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where  k^  has  never  had  a  residence,  as  by  derivation.  So,  too, 
a  person  may  have  a  residence  or  home  different  from  their  set- 
tlement. 

Beddence  in  a  given  phice  does  not  necessarily  involve  contin- 
ued personal  presence  in  that  place.  A  person  may  be  tempo- 
rarily absent  and  remain  from  home,  without  a  change  of 
cesidence:  Drew  v.  Drew^  87  Me.  389. 

When,  however,  a  person  voluntarily  takes  up  his  abode  in  a 
given  place,  with  intention  to  remain  permanently  or  for  an  in- 
definite period  of  time;  or,  to  speak  more  accurately,  when  a 
person  takes  up  his  abode  in  a  given  place  without  any  present 
intention  to  remove  therefrom,  such  place  of  abode  becomes  his 
residence  or  home,  and  will  continue  to  be  his  residence  or 
home,  notwithstanding  temporary  personal  absences,  until  he 
shall  depart  with  intention  to  abandon  such  home. 

Thus  to  establish  a  '*  residence,"  within  the  meaning  of  the 
etatute,  there  must  be  personal  presence  without  any  present 
intention  to  depart.  And  to  break  up  such  residence^  when 
once  established,  there  must  be  departure  with  intention  to 
abandon. 

In  the  discussions  in  our  books  upon  the  pauper  laws,  the  term 
" domicile"  is  frequently  used.  This  term  is  not  found  in  the 
statute,  but  has  been  interpolated  upon  it  by  the  courts.  Its 
introduction  has,  at  times  it  is  feared,  tended  to  confuse  and 
mislead,  rather  than  to  simplify  and  aid  in  the  trial  of  this  class 
of  causes.  In  its  ordinary  sense,  as  used  by  legal  writers,  it  has 
not  the  same  restricted  meaning  as  the  words  **  residence," 
"  dwelling-place,"  and  ''  home  "  have  in  the  statute  under  con- 
sideration: Story's  Clbfl.  L.  89.  See  also,  as  to  change  of 
domicile.  Id.  47,  sec.  %L 

The  term  "  domicile,  therefore,  not  being  used  in  the  statute 
to  indicate  any  particular  9talii8  of  the  pauper,  as  to  habitation, 
«an  only  be  used  properly  as  strictly  synonymous  with  the  terms 
"  residence,"  **  dwelling-place,"  or  **  home."  In  any  other  sense, 
its  use  would  be  erroneous,  and  tend  to  mislead.  Whether  the 
judge,  at  the  trial,  in  his  frequent  use  of  this  word  thus  limited 
its  signification,  is  not  certain.  In  presenting  a  cause  to  a  jury, 
it  is  of  great  importance  that  the  terms  used  should  be  distinctly 
and  clearly  defined,  and  that  the  legal  propositions  involved 
should  be  so  arranged  and  presented  as  to  be  easily  understood. 
Otherwise  confusion  and  uncertainty  will  be  likely  to  follow. 

In  his  general  charge  to  the  jury,  the  j  udge^ays :  ' '  But  if,  when 
iie  [the  pauper)  left  he  had  an  expectation  or  intention  of  remov- 
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ing  somewhere  else,  in  case  he  could  find  some  other  place  to 
suit  him,  or  in  pursuance  of  some  previous  arrangement,  and 
failing  to  find  such  place,  or  being  unable  to  complete  his  ex- 
pected arrangement,  did  soon  afterwards  return,  then  his  domi- 
cile might  not  be  interrupted  thereby/'  This  was  evidenQj 
based  upon  the  hypothesis  that  the  jury  should  have  fouud  that 
the  pauper  had  before  taken  up  his  lesidence  in  Thomaston. 
As  a  distinct  legal  proposition,  it  is  incorrect.  If  Lawrence  had 
made  arrangements  for  business  elsewhere,  and  when  he  left 
Thomaston  to  engage  in  that  business  did  so  with  the  intention 
not  to  return,  such  departure  would  be  an  abandonmeut  of  his 
residence  in  that  town,  and  whether  he  found  his  expected  busi- 
ness as  he  had  anticipated  or  not  would  be  wholly  immaterial. 
The  fact  of  abandonment,  or  not,  depended  upon  the  intention 
of  the  pauper  when  he  departed.  But,  it  may  be  said,  if  there 
is  any  defect  in  this  proposition,  it  was  fully  remedied  in  the 
instructions  which  immediately  follow,  wherein  the  judge  says: 
"And  if  from  all  the  facts  in  the  case  the  jury  are  satisfied  that 
when  he  left  he  intended  to  return,  if  he  failed  in  the  object  for 
which  he  left,  then  his  domicile  may  be  regarded  as  being  in 
Thomaston  during  such  absence.''  The  infirmity  in  the  instruc- 
tion, when  taken  as  a  whole,  is  the  uncertainty  in  which  the 
jury  were  left.  Distinct  legal  propositions  are  announced  by 
the  court,  apparently  conflicting,  and  so  left  as  not  clearly  to 
indicate  to  the  jury  the  precise  rule  by  which  they  are  to  be 
governed. 

The  second  request  was:  **  That  if  he  did  go  to  Thomaston 
more  than  five  successive  summers,  and^t  the  close  of  each  he 
intended  to  return  there  the  next  spring  and  work  the  next  sum- 
mer for  a  definite  period,  aud  he  did  inif ct  engage  to  work,  and 
work  six  months,  or  any  other  definite  period  each  year,  such 
acts  would  not  constitute  a  residence  for  five  years,  within  the 
meaning  of  the  statute." 

This  request  was  given  with  qualification,  "  providing  that  if 
when  he  left  Qilman^s  he  did  intend  to  go  back  to  some  other 
place  where  he  had  a  domicile."  This  limitation  or  qualification 
is  clearly  improper.  The  true  question  to  be  decided  was  not 
whether  he  intended  to  return  to  any  particular  place  when  he 
should  leave  Oilman's,  but  whether  he  was  at  Oilman's  for  a 
specific  purpose,  and  for  a  definite  period  of  time,  intending 
to  leave  when  that  purpose  had  been  accomplished  and  that 
time  had  expired.  It  was  entirely  immaterial  whether  he  in- 
tended to  return  to  a  place  whence  he  came,  or  where  he  had  a 
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domicQe,  or  to  go  to  some  other  place  in  search  of  a  new  home. 
In  further  qualification  of  the  second  request,  the  jory  were  also 
instmcted  "  that  if  he  had  no  other  place  to  return  to,  but  was 
at  Oilman's  without  intention  of  returning  when  he  had  finished 
his  summer's  work,  then  they  might  find  his  domicile  in  Thom- 
aston,  if  they  were  satisfied  the  OTidenoe  warranted  it  upon  the 
instructions  given." 

Here  again  is  uncertainty  or  manifest  error.  It  is  not  dis- 
tinctly perceived  how  he  could  have  intended  to  return  to  a 
place  if  he  had  no  place  to  return  to.  But  as  already  remarked, 
it  is  immaterial  whether  he  had  or  had  not  a  particular  place  in 
view  to  which  he  intended  to  return.  Did  he  intend  to  make 
(Oilman's  or  Thomaston  his  home?  Was  he  in  that  town  in- 
tending to  remain  an  indefinite  period  of  time,  or  rather  with« 
out  any  intention  to  go  elsewhere  ?  If  so,  then  he  was  residing 
in  Thomaston,  within  the  meaning  of  the  statute.  If  not,  he 
was  a  temporary  sojourner,  not  a  resident.  The  qualification 
leaves  this  point  in  uncertainty. 

The  fourth  was  refused.  It  was  as  follows:  '*  That  he  must 
have  had  such  a  residence  in  Thomaston  during  all  the  year, 
five  consecutive  years,  to  entitle  the  plaintiffs  to  prevail,  and  if 
his  residence  did  not  continue  during  the  winter  season  as  well 
as  the  summer,  they  could  not  prevail." 

In  refusing  this  request,  the  judge  said:  *'  He  must  have  a 
domicile,  but  need  not  reside  there  in  person,  but  must  intend 
to  return  while  he  was  away;  he  must  have  a  domicile,  but  need 
not  have  a  home  there." 

Here  perplexing  uncertainly  arises  by  the  introduction  of  the 
word  **  domicile,"  a  word  not  found  in  the  statute,  and  appar- 
ently attaching  to  it  a  meaning  different  from  <' residence"  or 
"  home,"  which  are  the  words  of  the  statute.  Thus  the  statute 
provides  that  any  person  of  the  age  of  twenty-one  years  who 
shall  reside  in  any  town  in  this  state,  etc.,  shall  gain  a  settle- 
ment. The  court  say  he  must  have  a  domicile,  but  need  not 
reside  there  in  person;  he  must  have  a  domicile,  but  need  not 
have  a  home  there. 

If  the  judge  intended  to  use  the  word  *'  domicile  "  as  synon- 
ymous with  '* residence"  and  "home,"  the  language  used  is 
repugnant  and  contradictoiy.  If  he  intended  to  use  the  word 
as  having  a  meaning  different  from  residence  or  home,  such  use 
would  be  unauthorized.  But  if  he  intended  to  use  the  word 
''domicile"  as  strictly  synonymous  with  "residence"  or 
*'  home,"  and  only  intended  to  say  that  to  acquire  and  maintain 
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Bach  a  xeddenoe  or  home  it  was  not  neceasaiy  that  a  person 
should  be  at  all  times  personally  present  in  snch  a  place,  or 
should  have  a  particular  house  to  which  he  could  resort  as  mat- 
ter of  right,  the  principle  intended  to  be  enunciated  would  be 
correct.  But  the  difficulty  is,  the  language  used  as  reported  is 
not  appropriate  to  conyey  such  idea.  The  jury  could  not  have 
HO  understood  it. 

There  are  other  objections  to  the  instruction  of  the  court  in 
this  case,  which  have  been  argued  at  considerable  length;  but 
being  of  opinion,  for  reasons  already  suggested,  that  the  case 
should  be  again  presented  to  a  jury,  it  is  not  deemed  important 
to  give  them  further  consideration  at  this  time.  Nor  is  it  neces- 
sary to  examine  the  questions  raised  by  the  motion. 

Exceptions  sustained  and  a  new  trial  granted. 

BbSIDBNOB,    DOMIOIU    AND    DWBLLINO-PLAGX,    WhAT  GONSnTUTBa,   AHD 

Distinction  between:  Fro9t  y.  Brisbm,  32  Am.  Deo.  423;  and  BimggM 
V.  Barley^  59  Id.  107,  with  notes  thereto  fully  diecussing  this  rabJMti 
•ee  aiao  Bueknam  v.  Thompson,  61  Id.  237;  and  Hairaton  t.  HairvUm^  Id. 
530,  and  notes  thereto.  The  principal  case  is  referred  to  in  connection  with 
WorceaUr  v.  WUbraham^  13  Gray,  586,  as  sufficiently  discussing  the  question 
of  residence  or  domicile  under  the  poor-laws,  in  Lte  v.  Lenox,  15  Id.  498. 

Change  of  Domicile  ob  Bbbidence:  See  the  notes  referred  to  in  the  pre- 
oeding  paragraph;  tee  also  PhUUpa  v.  Kingfidd,  36  Am.  Dec.  760;  Lowry  v. 
Bradley,  39  Id.  142;  Binggold  y.  Barley,  59  Id.  107;  and  BMclmam  v.  Tkomp' 
urn,  61  Id.  287. 


Holt  v.  Westooti?. 

[48MAm,446.] 

OomiGVOB  18  Obiginallt  Liable  fob  Fbeioht  on  goods  shipped  by  him 
under  oontraot,  or  for  his  benefit,  and  the  insertion  in  the  bill  of  lading 
of  a  stipulation  for  delivery  to  the  consignee,  **  be  or  they  pajring 
freight,"  does  not  of  itself  relieve  the  consignor;  such  provision  being 
for  the  benefit  of  the  carrier,  who  may  waive  it  and  resort  to  the  con- 
signor, unless  the  latter  is  exonerated  by  some  special  stipulation. 

AonoN  to  recover  freight.  The  opinion  sufficiently  preeenta 
the  facts. 

B.  W,  Einckley,  for  the  plaintiff. 

T,  Robinson^  for  the  defendants. 

By  Court,  Riob,  J.  The  question  presented  by  this  report  is 
whether  in  a  case  where  a  ship-owner  by  charter-party  contracta 
with  a  shipper  to  cany  a  cargo  at  a  stipulated  price,  and  subse- 
quently signs  a  bill  of  lading,  in  which  he  stipulates  to  deliver 
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each-cargo  to  the  consignee  of  the  shipper^  or  his  assignee,  in 
good  order,  etc.,  dangers  of  the  sea  only  excepted,  he  or  they 
paying  freight  at  the  rate  stipulated  in  the  charter-party,  the 
owner  is  thereby  bound  to  look  only  to  the  consignee  for  his 
freight,  and  is  concluded  from  demanding  it  from  the  shipper 
in  case  he  shall  fail  to  collect  it  of  the  consignee. 

It  is  often  provided  in  charter-parties  that  the  goods  shall  be 
delivered  agreeable  to  bills  of  lading,  to  be  signed  by  the  mas- 
ter; and  the  master,  upon  receiving  the  goods,  signs  bills  of 
lading,  agreeing  to  deliver  them  on  the  payment  of  freight,  or 
with  words  of  similar  import,  giving  him  a  right  to  refuse  to 
make  delivery  to  the  person  designated  by  the  bill  of  lading, 
without  payment  of  freight.  And  as  it  has  sometimes  happened 
that  the  master  has  not  insisted  upon  the  exercise  of  this  right, 
it  has  been  much  questioned  whether  the  merchant  charterer 
was  answerable  for  the  freight;  and  it  has  been  determined  that 
be  is  answerable:  Abbott  on  Shipping,  141. 

It  was  once  held  that  if  the  master  parted  with  the  goods  to 
the  consignee  without  securing  his  freight  he  was  deprived  of 
all  recourse  to  the  consignor;  but  it  is  now  decided  otherwise. 
If  the  master  cannot  recover  the  freight  from  the  consignee  to 
whom  he  has  delivered  the  goods  without  receiving  the  freight, 
be  still  has  his  remedy  over  on  the  charter-party  against  the 
shipper,  and  the  condition  precedent  to  the  delivery  inserted  in 
the  bill  of  lading  was  intended  only  for  the  master's  benefit: 
8  Kent's  Com.,  4th  ed.,  222. 

Such  is  the  settled  law  in  England,  though  at  one  time  Lord 
Eenyon  at  nigipriiLS  ruled  differently.  The  case  was,  however, 
carried  to  the  king's  bench,  and  the  ruling  of  Lord  Kenyon 
overruled  by  the  full  bench,  and  subsequeutiy,  in  the  case  of 
Shepard  v.  De  Bemalea,  13  East,  565,  the  question  was  again 
before  the  king's  bench,  and  the  English  authorities  fully  re- 
viewed by  Lord  Ellenborough,  and  the  decision  was  that  the 
provision,  "  he  or  they  paying  the  freight,*'  usually  inserted  in 
bills  of  lading,  was  for  the  benefit  of  the  master  or  owners, 
which  provision  they  might  waive,  if  they  saw  fit,  and  fall  back 
upon  the  consignor  for  payment. 

In  Barker  v.  Havens,  17  Johns.  234  [8  Am.  Dec.  393],  the 
same  rule  is  adopted.  In  giving  the  opinioti  of  the  court, 
Spencer,  C.  J.,  remarked  that  the  effect  of  the  clause  ''he  or 
they  paying  freight"  has  been  repeatedly  before  the  English 
courts,  and  the  decision  has  been  uniform  in  both  the  king's 
bench  and  common  pleas.    But  he  continues,  quoting  the  Ian- 
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goage  of  Lord  EUenborongh,  **  I  should  be  clearly  of  the  opin- 
ion that  if  it  appeared  that  the  goods  were  not  owned  by  the 
consignor,  and  were  not  shipped  on  his  account  and  for  his  ben- 
efit, the  carrier  would  not  be  entitled  to  call  on  the  consignor 
for  freight;  and  I  should  be  inclined  to  the  opinion  that  in  all 
cases  the  captain  ought  to  endeavor  to  get  the  freight  of  the 
consignee." 

Parsons,  in  his  recent  work  on  mercantile  law,  p.  852,  thus 
states  the  rule:  "  If  the  bill  of  lading  requires  delivery  to  the 
consignee  or  his  assignees,  '  he  or  they  paying  freight,'  which 
is  usual,  and  the  master  delivers  the  goods  without  receiving 
freight,  which  the  consignee  fails  to  pay,  the  master  or  owner 
cannot,  in  the  absence  of  an  express  contract,  fall  back  on  the 
consignor,  and  make  him  liable,  unless  he  can  show  that  the 
consignor  actually  owned  the  goods;  in  which  case  the  bill  of 
lading  in  this  respect  is  nothing  more'  than  an  order  by  a  prin- 
cipal upon  an  agent  to  pay  money  due  from  the  principal." 

In  Spencer  v.  WhUe,  1  Ired.  L.  236,  the  defendant  shipped 
on  board  a  vessel  belonging  to  the  plaintiff  then  lying  at  Eliza- 
beth Cily  a  cargo  of  com,  for  which  the  captain  signed  bills  of 
lading,  that  the  cargo  was  to  be  delivered  to  John  Williams,  at 
Charleston,  in  South  Carolina,  or  to  his  assigns,  **  he  or  they 
paying  freight  for  the  same."  The  consignee  received  the  cargo 
and  paid  the  freight,  except  the  sum  of  one  hundred  dollars, 
and  for  that  balance  the  action  was  brought. 

The  hundred  dollars  was  withheld  on  account  of  the  dam- 
aged state  of  the  com.  At  the  trial  the  defendants  con- 
tended that  it  was  the  dufy  of  the  plaintiff  to  have  collected  thi» 
freight  of  the  consignee,  and  also  that  the  com  was  damaged 
by  the  negligence  of  the  plaintiff.  The  evidence  showed,  how- 
ever, that  the  damage  was  occasioned  by  the  dangers  of  the  sea, 
and  the  court  held  the  plaintiff  was  entitled  to  recover,  and  was 
not  obliged  to  look  solely  to  the  consignee. 

The  same  doctrine  was  held  in  Hayward  v.  IBddleton,  8  Mc- 
Cord,  121  [15  Am.  Dec.  615].  Grant  v.  Wood,  21 N.  J.  L.  292  [47 
Am.  Dec.  162],  was  an  action  by  the  owners  against  the  consignor 
of  a  quantity  of  lumber  for  a  balance  due  for  freight,  the  con- 
signee having  paid  in  part  only.  There  was  no  charter-party; 
but  a  bill  of  lading  with  the  usual  clause  as  to  payment  of 
freight  by  the  consignee.  The  claim  was  resisted  by  the  con- 
signee, who  was  the  owner  of  the  lumber,  on  the  ground  that 
the  consignee  alone  was  liable  after  the  delivery  of  the  lumber. 
The  court,  however,  after  a  careful  examination  of  the  autbori- 
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ties,  held  the  defendant  to  be  liable,  and  that  the  fact  that  the 
consignee  had  also  made  himself  liable  by  a  reception  of  the 
lumber,  did  not  relieve  the  consignor  from  his  original  liability; 
that  the  right  of  the  master  to  retain  the  goods  until  freight  is 
paid  is  an  additional  secnriiy  for  his  benefit. 

The  same  rule  prevailed  in  DomeU  v.  Beokford^  5  Bam.  tt 
Adol.  521. 

Kent,  C.  J.,  in  announcing  the  opinion  of  the  court  in  (?rts- 
wM  Y.  New  York  Im.  Co.,  8  Johns.  822  [8  Am.  Dec.  490],  re- 
marked that  the  lien  which  the  ship-owner  has  on  the  goods 
conveyed  is  only  an  additional  security  for  the  freight.  This 
lien  is  not  incompatible  with  the  personal  responsibility  of  the 
flhipper,  and  does  not  extinguish  it.  The  consideration  for  the 
freight  is  the  carriage  of  tiie  articles  shipped  on  board,  and 
the  state  or  condition  of  the  articles  at  the  end  of  the  voyage 
has  nothing  to  do  with  the  contract.  It  requires  a  special 
agreement  to  limit  the  remedy  of  the  carrier  for  his  lien  to  the 
goods  conveyed. 

The  cases  in  which  this  question  has  been  before  the  courts 
in  Uds  countiy  and  England  are  numerous,  and  the  circum- 
stances attending  those  cases,  of  course,  various.  Without 
further  citations,  we  think  the  general  rule  deducible  from  them 
to  be  that  in  all  cases  where  goods  are  shipped  by  a  consig^nor 
under  a  contract,  or  for  his  benefit,  he  is  originally  liable  for 
freight,  and  that  the  insertion  in  a  bill  of  lading  of  a  provision 
that  the  goods  are  to  be  delivered  to  the  consignee,  etc.,  ''  he 
or  they  paying  freight,"  will  not,  of  itself,  relieve  him  from  that 
liability;  that  provision  being  designed  for  the  benefit  of  the 
carrier,  he  may  waive  it  if  he  choose  so  to  do,  and  resort  to  his 
employer,  the  consignor,  for  his  freight,  unless  there  is  some 
special  stipulation  by  which  thai  employer  is  to  be  exonerated. 

The  action  must  stand  for  trial. 

GoraoNoa's  LuBtUrr  loa  Fbuoht:  See  QraM  v.  Wood^  €J  Anu  Dec. 
102;  Bmrharv.  ffamm,  8  LL  S03;  Hamoard  v.  MiddkUm,  15 Id.  615. 


LaKEBCAN   V.  POLLABD. 

(48  XaIMB,  408.1 

gwu^awu*  or  Tebcms  or  Hnuvo  or  Othbb  Emploteis  or  Sair  Emplotbi 
is  iDadminible  for  the  purpose  of  aaoertaining  the  termi  apon  which  aa* 
other  employee  wm  hired. 

Diraous  ApifnwToy  or  Bvibbnob  Which  Produckd  No  Emor  on  the 
Jury,  M  ahown  by  their  finding!,  affords  no  gronnd  of  comphdnt. 
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Kmplotbb  Pbxtbntkd  bt  Siokkxss  OB  Similar  Disabilitt  trom  Fuir 
nLUKO  CoMTBAOT  of  semoe  may  recover  on  a  qua  turn  meruit  for 
what  he  has  done. 

Rmplotbb  QcnmNO  Sbbticb  begausb  of  Pbbtailino  Danobrous  Epidbmio, 
of  such  a  character  that  a  man  exercising  ordinary  care  and  prudence  wonld 
have  been  justified  in  leaving  by  reason  of  it,  is  excused  for  not  fulfilling 
his  contract,  though  it  appears  that  employees  who  continued  at  work  in 
the  same  service  were  healthy  and  continued  so. 

JVBY    ABB    JUBOBS    WMBTHBB    EmPLOYEB  QuiTTIlfO    SbBTTOB    BBOAUSB    OT 

Bpidbmio  prevailing  in  the  vicinity  had  adequate  cause  for  so  doing. 

AflflUMPaiT  for  wages.  The  material  points  in  the  case  are- 
snfBciently  presented  in  the  opinion. 

N.  AbboU,  for  the  plaintiff. 

O.  P.  Brown^  for  the  defendants. 

By  Court,  Hathaway,  J.  The  plaintiff  labored  for  the  defend- 
ants at  their  mills  in  St.  Johns,  and  by  this  action  claims  to 
recover  his  wages. 

The  defense  is  that  the  labor  was  performed  under  a  contract 
on  his  part  to  work  for  the  defendants  during  the  sawing  season 
of  1854,  which  he  did  not  fulfill. 

The  testimony  of  Bagley,  Nute,  and  Stone,  that ''  they  were  not 
hire^  by  the  season,  but  only  to  remain  there  as  long  as  they 
pleased,"  could  have  no  legitimate  effect  upon  the  rights  of  the 
parties  in  this  suit,  and  was  improperly  admitted.  That  testi- 
mony was  introduced  by  the  plaintiff  as  tending  to  show  that  he 
was  not  hired  for  a  specified  time.  But  the  jury  found  that  he 
was  so  hired.  Else  they  could  not  have  found,  as  they  did, 
specially,  that  "he  quit  the  defendants'  employ,  without  their 
leave  or  consent,  before  the  expiration  of  the  time  for  which  he 
was  hired."  The  defendants  were  not  aggrieved  by  the  admis- 
sion of  that  testimony,  for  the  special  findings  of  the  jury  show 
that  it  produced  no  effect. 

The  plaintiff  contends  that  he  was  excused  from  the  perform- 
ance of  his  contract,  and  justified  in  quitting  when  he  did,  by 
reason  of  the  alarm  and  danger  occasioned  by  the  prevalence  of 
the  cholera  in  the  vicinity  of  the  mills,  and  that  he  is  entitled  to- 
a  reasonable  compensation  for  the  labor  performed.  If  the  ful- 
fillment of  the  plaintiff's  contract  became  impossible  by  the  ac^ 
of  Qod,  the  obligation  to  perform  it  was  discharged.  If  he  was 
prevented  by  sickness  or  similar  inability,  he  may  recover  for 
iiMiat  he  did  on  a  quantum  meruit:  1  Parsons  on  Gont.  624. 

The  plaintiff  was  under  no  obligation  to  imperil  his  life  by 
remaining  at  work  in  the  vicinity  of  a  prevailing  epidemic  sa 
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dangerous  in  its  character  that  a  man  of  ordinary  care  and 
prudence,  in  the  exercise  of  those  qualities,  would  have  been 
justified  in  leaying  by  reason  of  it,  nor  does  it  make  any  differ- 
ence that  the  men  who  remained  there  at  work  after  the  plaintiff 
left  were  healthy,  and  continued  to  be  so.  He  could  not  then 
have  had  any  certain  knowledge  of  the  extent  of  his  danger. 
He  might  have  been  in  imminent  peril,  or  he  might  have  been 
influenced  by  unreasonable  apprehensions.  He  must  necessarily 
have  acted  at  his  peril,  under  the  guidance  of  his  judgment. 

The  propriety  of  his  conduct  in  leaving  his  work  at  that 
time  must  be  determined  by  examining  the  state  of  facts  as 
then  existing.  When  the  laborer  has  adequate  cause  to  justify  an 
omission  to  fulfill  his  contract,  such  omission  cannot  be  regarded 
as  his  fault.  Whether  or  not  the  plaintiff  had  such  cause  was  a 
question  of  fact,  to  be  determined  by  the  jury  upon  the  evidence. 

<«  Where  there  are  conflicting  proofs,  or  some  necessary  facts 
are  to  be  inferred  from  others  which  are  proved,  then  it  is  the 
province  of  the  jury  to  decide  the  cause  under  instructions  from 
the  judge,  as  to  the  principles  of  law  which  should  govern 
them:"  Sherwood  v.  Manoick,  6  Me.  295.  The  question  was 
rightly  submitted  to  the  jury,  and  with  appropriate  instructions. 

No  question  is  presented  by  the  exceptions  concerning  the 
rulings  of  the  court  upon  the  subject  of  damages,  or  the  amount, 
if  any,  recoverable  for  wages. 

A  report  of  the  whole  evidence,  signed  by  the  presiding  judge, 
as  the  law  requires,  has  not  been  furnished  to  the  court.  Ther«H 
fore  the  motion  for  a  new  trial  cannot  be  entertained. 

Exceptions  and  motion  overruled. 

Judgment  on  the  verdict. 

Tenney,  C.  J.,  and  Applbton,  J.,  concurred. 

GooDNOw,  J.,  concurred  in  the  result  only. 

Mat,  J.,  concurred,  remarking  that  the  testimony  of  Bagl^ 
Nute,  and  Stone  was  admitted  as  contradictory  of  other  wit- 
nesses introduced  by  the  defendant,  and  not  upon  the  mail 
question;  and  for  such  purpose  was  clearly  admissible. 

Sbbokbous  Admission  of  Evidsnce  not  Affectino  Verdict  is  no  ground 
for  a  new  trial:  Sheldon  y.  Connecticut  ete»  Ins,  Go.,  65  Am.  Deo.  565. 

Bmplotee  Qxhttiko  Service  for  Just  or  Legal  Cause,  Bights  of: 
See  Let  y.  Ashbrook,  55  Am.  Dec  110. 

Sickness  as  £xguse  for  Quittino  Service  bt  Employee:  See  the  note 
to  Harmon  y.  Salmon  FoUls  etc.  Co.,  53  Am.  Dec.  725.  In  Jeimings  y.  Lyons, 
80  Wis.  557,  the  principal  case  is  cited  as  authority  for  the  proposition  that 
where  the  contract  calls  for  an  act  which  the  promisor  alone  can  perform,  and  he 
is  disabled  bom  performing  it  by  sickness  or  death,  the  contract  is  discharged. 
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ELeTTH    V.    FiNEHAlL 

[48  Madts.  60L2 
Staos-ooaoh  Pa88bnoer»  to  Beooveb  fob  Injubt  bt  Oabbibb,  milBt  ftbow 
Degligenoe  or  want  of  ordinary  care  and  prodenoe  by  the  oanier,  occa- 
sioning the  injury,  without  fault  on  hi«  own  part. 

PA88BNOBB  BiDINO  OV  OUTSIDX  OV  OOAOH,  AOAIN8T  WaBHINO  of  the  Stage* 

agent  that  he  does  so  at  his  peril,  assumes  only  the  risks  incident  tc 
his  ezpoeed  situation,  and  nmy  nevertheless  recover  for  an  injury  caused 
by  the  negligence  of  the  carrier  or  his  servants. 

AonoN  for  an  injniy  to  the  plaintiff  as  a  passenger  in  the 
defendant's  coach,  by  the  oTertuming  of  the  coach  through  the 
driver's  negligence.  Verdict  for  the  plaintiff  and  exceptions 
bj  the  defendants.  The  grounds  of  exception,  so  far  as  mate- 
rial, appear  from  the  opinion. 

J.  A.  LotveU,  for  the  plaintiff. 
Bian  Bradbury,  for  the  defendant. 

By  Court,  Applbton,  J.  The  plaintiff,  to  entitle  him  to  recoTer, 
was  bound  to  satisfy  the  jury  that  the  injury  for  which  he  seeks 
to  recoTer  compensation  occurred  without  &ult  on  his  part,  and 
through  the  neglect  or  want  of  ordinary  care  and  prudence  on 
the  part  of  the  defendant  or  his  servants. 

No  exceptions  have  been  taken  to  the  instructions  given, 
which  relate  to  the  relative  duties  and  obligations  of  the  plain- 
tiff and  the  defendant.    They  may  thus  be  assumed  to  be  correct. 

The  plaintiff,  it  seems,  was  riding  on  the  outside  of  the  de- 
fendant's coach  when  the  injury  in  question  was  sustained.  The 
counsel  for  the  defendant  requested  the  presiding  judge  to 
instruct  the  jury  "  that  if  Nathaniel  Crocker,  who  claimed  to  be 
an  agent  of  the  defendant,  requested  the  plaintiff  to  take  an 
inside  seat,  there  being  a  seat  for  him  inside,  and  the  plaintiff 
declined  to  take  it,  and  the  said  Crocker  informed  him  if  he  re- 
mained in  his  seat  he  must  do  it  at  his  own  risk,  that  the  plain- 
tiff can  recover  no  damages  in  this  action."  This  requested 
instruction  was  declined,  and,  as  we  think,  correctly.  It  may 
be  true  that  the  plaintiff,  by  riding  outside,  incurred  the  peculiar 
risks,  if  any  there  were,  arising  from  his  exposed  situation.  But . 
that  is  all.  He  did  not  assume  those  resulting  from  the  negli- 
gence of  the  defendant  or  those  in  his  employ.  He  or  they 
would  not  be  exonerated  from  their  duties,  and  if  the  plaintiff 
was  injured  through  his  or  their  neglect,  he  being  in  the  exer- 
cise of  ordinary  and  common  care,  in  no  way  contributing  to 
the  injury  by  his  position,  he  might  well  maintain  this  suit. 
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The  fact  that  the  plaintiff  took  his  position  outside  was  a  eiroiim« 
stance  proper  for  the  consideration  of  the  juiy  in  determining 
whether  his  negligence  contributed  in  any  way  to  the  production 
of  the  injury.  But  the  requested  instructions  took  from  the 
jury  all  inquiries  as  to  the  defendant's  negligence,  and  they  were 
rightfully  withheld. 

The  instructions  as  to  damages  were  correct  If  the  defendant 
had  desired  them  to  be  more  explicit  or  definite  in  any  aspect  of 
Qie  case,  be  should  have  made  his  requests  to  that  end.  Being 
correct  so  far  as  giVen,  it  is  no  cause  of  complaint  that  supposed 
instructions,  but  not  requested,  might  haTC  been  given,  which 
would  have  been  correct. 

Exceptions  OTerruled.         

Cabbixr's  Liabiutt  vob  Injubt  to  Passbnoib,  Gbkbballt:  See  Fnrith 
V,  ReigU,  62  Am.  Deo.  666;  Oalena  €tc  R.  R.  Co.  v.  Faiy,  63  Id.  323;  H§g&^ 
aan  y.  Western  R.  R.  Co.,  64  Id.  517;  Zemp  v.  Wilmington  etc.  R.  R.  Co.,  Id. 
763;  Oalena  etc  R.  R.  Co.  v.  Tanoood,  65  Id.  682;  Lucas  y.  Jfew  £e4ford  ete. 
R.  R.  Co.,  66  Id.  406,  and  cases  in  this  series  referred  to  in  the  notes  thereto. 

As  TO  BUBDKV  OF  PbOOF  IK  NeGLIGKNOB  IK  OaSE  OF  InJORT  TO  PaSSBK* 

«BB8,  see  the  note  to  Marish  y.  ReigU,  62  Am.  Dec.  679. 

Passskokb  Ikjubxd  whilb  RmiNO  ur  Exposed  Situation,  or  when  goiltj 
of  other  negligence,  right  of  to  recover:  See  Oalena  etc.  R.  R.  Co.  r.  Fa^,  68 
Am.  Dec.  323;  Zemp  v.  WUminffUm  R.  R  Co.,  64  Id.  763;  Oalena  etc  R.  R. 
Co.  T.  Tarwood,  65  Id.  682;  Lucas  v.  Jfew  Bedford  etc.  R.  R.  Co.,  66  Id.  406^ 
sod  notes  thereto.  In  Pennsylvania  R,  R.  Co.  v.  Langdon,  92  Pa.  St.  31,  the 
principal  case  is  commented  on  and  distinguished  from  a  case  where  a  paa- 
senger  was  injored  while  riding  in  a  baggage-car,  on  the  ground  that  the  pas* 
tflDger  had  no  right  to  ride  in  each  car  in  any  event,  while  in  the  principal 
case  the  place  occupied  by  the  injured  passenger,  though  exposed  and  haotfd- 
cos,  waa  a  proper  place  for  a  passenger. 


LmABiTAinB  OF  Obono  v.  Wedoewood. 

ruMAm.40.] 

COBPO&ATE  EXUTEKCE  OF  PlAIKTUF  IS  AdMITTEO  BT  DeFEKBAKT^I  PlBAD- 

nio  Geke&al  Issue,  and  they  cannot  afterwards  contest  it. 
Tax  Colleotob  Who  has  Collected  Monet  without  Objeotiov  vboii 

Taz-patebs  must  Aoooukt  to  Town  thebbfob. 
Subbtibs  ok  Tax  Colleotob's  Bond  abb  Liable  fob  Mokbts  thbib 

Pbincifal  ought  to  Aoooont  fob;  but  they  should  not  suffer  from  a 

mistake  of  the  treasurer  in  passing  a  credit  to  the  wrong  account. 

Action  upon  bond  given  by  tax  coUeotor  for  the  faithful  die* 
ehaige  of  the  duties  of  his  office.    The  facts  are  in  the  opinion* 

8.  H.  Blake  and  W.  G.  Crosby,  for  the  plaintifb. 
J.  8.  Bowe  and  N.  Wilson,  for  the  defendanta. 

Am.  Dm.  You  LXn— • 
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By  Court,  Appleton,  J.  By  pleading  the  general  issue,  the 
defendants  admit  the  corporate  existence  of  the  plaintiff,  and  are 
not  afterwards  permitted  to  contest  it. 

This  action  is  upon  a  collector's  bond,  the  condition  of 
which  is  ''that  whereas  said  John  G.  Wedgewood  has  been 
chosen  a  collector  of  taxes  for  said  town  for  the  year  1855,  now 
if  said  John  G.  Wedgewood  shall  well  and  faithfully  perform 
all  the  duties  of  his  said  office,  then  this  obligation  to  be  Toid," 
etc.  In  Ford  v.  Clough,  8  Me.  335  [23  Am.  Dec.  513],  the  bond 
was  conditioned  to  **  faithfully  discharge  his  duty  as  coDector," 
etc.  It  was  there  held  that  the  sureties  could  not,  in  an  action 
on  the  bond  for  not  paying  over  moneys  collected,  controvert 
the  legality  of  the  meeting  at  which  he  was  chosen,  nor  the 
legality  of  the  assessment  of  taxes  antecedent  to  their  commit- 
ment to  him;  nor  any  act  of  the  town  for  which  they  would  not 
be  liable  in  consequence  of  their  suretyship.  In  Johnson  v. 
Ooodridge,  15  Id.  29,  it  was  decided  that  a  collector  of  taxes 
who  has  given  bond  is  bound  to  pay  over  money  voluntarily 
paid  to  him  by  the  inhabitants,  although  he  has  received  no 
collector's  warrant,  and  the  tax  bills  are  imperfect  and  illegal. 
In  KeUar  v.  Savage,  20  Id.  199,  it  was  held  that  a  collector  of 
taxes,  having  acted  in  that  capacity  and  given  bond,  was  estopped 
to  deny  the  legality  of  his  election;  and  that  in  a  suit  on  the 
bond  it  was  no  defense  that  the  assessment  and  the  warrant 
accompanying  the  same  had  not  been  signed  by  the  assessors: 
KeUar  v.  Savage,  17  Id.  445.  In  Sandwich  v.  Hsh,  2  Gray,  298, 
Shaw,  C.  J.,  says:  **  Defects  in  the  warrant  or  tax  list  might  be 
a  good  excuse  for  not  executing  the  warrant.  But  to  say  that  a 
collector,  who  has  collected  the  money  without  objection  by  the 
tax-payers,  is  not  liable  to  account  therefor  would  be  as  contrary 
to  the  rules  of  law  as  to  justice."  No  reason  is  perceived  why 
the  defendants  should  not  be  held  to  account  for  the  moneys 
coUected  by  the  principal  in  the  bond. 

The  evidence  satisfactorily  shows  that  a  deduction  should  be 
made  from  the  amount  found  due  by  the  auditor,  of  the  sums  of 
one  hundred  and  twenty-five  dollars,  which  was  passed  to  the 
credit  of  the  collector  in  the  wrong  year,  and  for  twenty-three 
dollars  and  seven  cents,  which  appears  to  have  been  collected 
on  the  warrant  of  the  treasurer,  against  the  collector,  by  the 
Bale  of  his  property.  The  sureties  should  not  suffer  from  a  mis- 
take of  the  treasurer  in  passing  the  credit  to  a  wrong  account 

Defendants  defaulted. 
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£ZI8TKH0B  OF  COBFOBATION  IS  AdHITTSD  BT  PLEADING  GbNBBAL  IsSUX: 

Prince  V,  Commercial  Bank  qf  Columbus,  34  Am.  Dec.  773;  Savage  ^fg. 
Co.  V.  Armstrong,  35  Id.  227;  Phcenix  Bank  etc,  v.  Curtis,  36  Id.  492;  Alderman 
r.  Fhdey,  52  Id.  244,  and  note  247.  It  can  only  be  questioned  by  a  plea  in 
ibatement:  Penobscot  Boom  Corporation  y.  Lamson,  33  Id.  656,  and  note  663; 
Savage  Affg.  Co,  v.  Armstrong,  35  Id.  227;  a  plea  in  bar:  Note  to  Mclntire  v. 
Preston,  48  Id.  330;  or  perhaps  be  met  by  a  demurrer:  Turnpike  Co,  v,  Mc-^ 
Carty,  65  Id.  768,  and  note  771. 

Thb  pbinoipal  cask  was  cited  in  Inhabitants  of  Trescott  v.  Moan,  60* 
Me.- 353,  to  the  point  that  although  the  proceedings  of  a  town  are  very  irrega* 
lar  and  informal,  at  a  meeting  where  assessors,  treasurer,  and  tax  collector' 
•re  elected,  and  taxes  Toted  to  be  assessed,  yet  the  collector  is  legally  bound 
to  pay  over  to  the  treasurer  de/acto  all  taxes  voluntarily  paid  to  him  by  ihr 
tax-payers;  and  in  THconic  Bank  v.  Bagley,  68  Id.  251,  that  a  plea  of  the  gen- 
eral iasoe  admitted  plaintifis'  corporate  existence  and  power  to  sue,  and  pre* 
daded  defendant  from  contesting  them. 


Boyd  v.  Eaton. 

[U  Uaziib,  61.] 
OOMTRACT    IS    NOT    EnTIBB    AKD    INDIVISIBLE,     WHSBB    BnTIBB    StOOK  OT 

€k>oi>8  IS  Sold  at  one  and  the  same  time,  if  each  article  was  sold  for  a  tep- 
arateand  distinct  price  agreed  upon;  and  though  the  sale  of  some  of  the- 
artides  was  prohibited  by  law,  this  illegality  will  not  render  the  sale  of  th»> 
oihttr  articles  illegal  also,  but  an  action  can  be  maintained  for  the  prioe  of 
the  latter. 
pLAnmnr  will  be  Allowed  to  Amend  his  Dbclakation  bt  Stbikino 
OUT  Items  of  Illegal  Tbaitfio,  where  he  has  brought  an  action  for  th« 
value  of  a  stock  of  goods  sold,  each  article  at  an  agreed  price,  bat  where 
the  sale  of  some  of  the  articles  was  prohibited-by  statute. 

Absoxpsit  upon  an  aocoant  annexed.    The  facts  are  in  tiie^ 
opinion. 

8.  H.  Blake,  for  the  plaintiff. 
A.  Sanborn,  for  the  defendant. 

By  Court,  Applbton,  J.  This  was  an  action  of  tusumpBit 
upon  an  account  annexed.  It  appeared  in  CTidence  that  the  plain- 
tifiis,  having  a  stall  and  stock  of  goods  in  the  market-house  in 
Bangor,  sold,  on  the  tweniy-ninth  of  December,  1856,  to  the 
defendant,  their  fixtures,  and  such  articles  of  their  stock  as  he 
might  select;  that  he  selected  those  specified  in  the  account  in 
suit,  among  which  are  found  various  articles  the  sale  of  whicb^ 
is  prohibited  by  law.  The  articles  are  all  charged  as  of  the 
same  date,  but  separate  prices  were  a£Sxed  to  each  article.  At 
Ihe  trial  at  niaipriu8g  the  plaintiff's  counsel  moved  to  amend  bj 
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striking  out  of  the  aocount  the  artiolea,  the  sale  of  which  was 
nnlawfiil.  This  amendment  was  allowed,  against  the  protest  of 
the  counsel  for  the  defendant. 

It  was  insisted,  in  argument,  that  the  sale-of  goods  as  above 
stated  constituted  an  entire  contract;  that  being  entire,  it  is 
▼oid  by  the  statute  prohibiting  the  sale  of  spirituous  liquors; 
and  that  the  presiding  judge  erred  in  allowing  the  amend- 
ment. 

It  was  held  in  Towle  t.  Blake,  88  Me.  528,  that  in  a  suit  upon 
an  account,  some  of  the  items  of  which  were  for  spirituous  liquors 
sold  in  Tiolation  of  law,  that  the  plaintiff  might  amend  by  strik- 
ing out  the  items  for  liquor,  and  recover  on  the  account  thus 
amended.  The  account  in  that  case  embraced  some  months, 
during  which  the  articles  were  deliyered,  and  it  is  urged  that  as 
they  were  sold  at  different  times  they  may  be  regarded  as  sct- 
eral  sales,  and  that  therein  it  differs  from  the  case  at  bar.  But 
the  precise  question  under  consideration  came  before  the  su- 
preme court  of  New  Hampshire,  in  Walker  t.  LaveU,  28  N.  H. 
138  [61  Am.  Dec.  205],  and  in  CarleUm  t.  Woods,  Id.  291, 
where  it  was  held  that  where  an  entire  stock  of  goods  is  sold  at 
one  and  the  same  time,  but  each  article  for  a  separate  and  dis- 
tinct  agreed  price,  the^  contract  of  sale  is  not  to  be  regarded  as 
entire  and  indiyisible,  and  if  the  sale  of  some  of  the  articles  be 
prohibited  by  law,  the  illegality  will  not  render  the  sale  of  the 
other  articles  illegal  also.  **  We  are  unable,"  says  Woods,  J., 
"  to  see  how  this  case  differs  from  the  case  of  a  sale  by  a  merchant 
of  Tarious  goods  to  his  customer,  at  one  and  the  same  time,  for 
separate  values,  stated  at  the  time,  which,  when  computed, 
would  of  course  amount  to  a  certain  sum  in  the  aggregate. 
When  in  such  case  the  goods  are  charged  to  the  customer, 
and  the  sale  of  part  of  the  goods  should  be  found  to  be  illegal, 
we  think  it  would  be  difficult  to  maintain  upon  any  legal  or 
equitable  principles  that  under  a  proper  declaration  the  value 
of  the  goods  which  were  proper  and  legal  articles  of  sale  could 
not  be  recovered." 

In  the  case  before  us,  the  defendant  was  to  select  such  goods 
as  he  might  choose.  Each  article  selected  had  its  appropriate 
price.  The  bargain  for  its  purchase  was  several  and  distinct. 
The  defendant  ought  not  to  be  permitted  to  evade  the  payment 
of  articles  legally  sold  because  he  may  have  subsequently  elected 
to  purchase  other  articles  at  an  agreed  price,  the  sale  of  which 
was  prohibited  by  statute. 

Default  to  stand. 
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CoHTRAOT  Von)  nr  Part  m  not  Ksoxssabilt  Void  in  Toto:  Waiher  ▼. 
LomU^  61  Am.  Deo.  605,  and  note  611,  referring  to  other  OMee;  but  the  en- 
tire oontraet  is  void  when  it  is  founded  npon  an  indivisible  consideration,  part 
of  which  is  illegal:  ItUon  ▼.  HimeJt,  47  Id.  422,  and  note  424,  in  which  other 
esses  are  collected;  Band  ▼.  HcUlter,  59  Id.  135,  in  note,  where  other  aathori- 
tics  are  given. 

AxKCDMEKTS,  GsnERAL  DocTRiNBS  BxLATiYi  To:  Soc  extended  note  to 
Sievamm  ▼.  MudgeU,  84  Am.  Dec  156-162. 

Thb  FBnfOiPAL  CASK  WAS  oiTXD  in  PWUp9  ▼.  Jfoses,  65  Me.  71,  to  the 
point  that  where  one  who  has  sold  and  delivered  goods  which  may  be  the 
sabject  of  lawful  sale  does  not  forfeit  his  right  to  recover  the  price  thereof 
because  he  has  ooncnrrently,  in  point  of  time,  made  sales  to  the  same  party, 
in  violation  of  law,  of  other  goods,  the  sale  of  which  is  prohibited  by  statute. 
Ha  may  strike  out  of  his  accoant  the  ill^al  items  which  the  law  will  not  aid 
him  to  recover,  and  have  Judgment  for  what  appears  to  be  legally  due.  In 
Qoodwim  v.  dark.  Id.  283,  it  was  cited  to  show  that  after  such  objectionable 
items  were  stmck  oat  in  such  a  case  by  an  amendment,  there  would  be  no 
valid  ground  of  objection  left. 


SouTHABD  V.  Bill. 

[44  HAone,  92.] 

OmmATSBT  AoouxACfT  AND  Pbeoision  asb  EsQunLKD  IN  Fkamino  Puab  m 
Abatement,  as  they  delay  the  trial  of  the  merits  of  the  action. 

Theeb  is  Settled  DranNonoN  between  Mere  Pebsonal  AonoKs  or 
ToBT  and  such  as  concern  real  property. 

PuLDTTinr  IN  Action  ex  Deucio  should  not  be  Requibed  to  Include 
All  ToBT-rEA80B8,  because  he  may  not  know  them,  or  be  able  to  find 
proof  against  them;  but  where  the  gist  of  the  action  is  that  the  defend- 
ants are  proprietors  of  the  land,  and  have  neglected  a  duty  incident  to 
their  title,  it  b  otherwise. 

One  Tenant  in  Common  mat  Plead  Tenancy  in  Common  in  Abatement 
if  he  alone  be  sued  in  trespass,  trover,  or  case  for  anything  respecting  the 
land  held  in  common. 

Dam  is  not  Nbgessabilt  Real  Estate.  If  built  by  one  person  on-the  land 
of  another,  with  the  latter's  consent,  it  would  be  personal  estate. 

Plea  in  Abatement  vor  Non-joindeb  or  Tenants  in  Cobimon  of  Dam, 
without  an  averment  that  the  dam  was  real  estate,  will  be  overruled  on 
demurrer. 

PUA  IN  Abatement  or  Wbit  mat  be  Both  or  Writ  and  Deciabation; 
and  it  must  be  so  where  it  is  intended  to  plead  in  abatement  only  to  a 
part  of  the  writ,  and  the  cause  of  abatement  arises-only  on  some  of  the 
ooonts  in  the  dedaratioik. 

Tbbspaes  for  injuiy  done  to  a  dam.  Defendant  pleaded  in 
abatement  the  non-joinder  of  other  persons,  but  did  not  aver  that 
the  dam  was  real  estate.  Plaintiff  demurred  to  the  plea,  and 
defendant  joined  in  the  demurrer,  which  was  sustained,  and 
defendant  excepted.    The  other  facts  are  in  the  opinion* 
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K  Kent,  for  the  defendant. 
/.  Washbum^  for-ihe  plaintiff. 

By  Court,  Goodbnow,  J.  This  is  an  aotion  of  trespasB.  ISie 
defendant  pleads  in  abatement  the  non*joinder  of  certain  other 
persons,  named  in  his  plea,  as  to  the  second,  third,  and  fourth 
-counts  of  the  writ,  and  takes  no  notice  of  the  first  count;  and 
in  conclusion,  prays  judgment  of  said  writ,  and  that  it  may  be 
•quashed,  and  for  his  costs.  To  this  plea  there  is  a  demurxer 
4md  joinder. 

It  is  undoubtedly  true  that  there  is  a  settled  distinction  be* 
iween  mere  personal  actions  of  tort  and  such  as  concern  real 
property;  and  that  if  one  tenant  in  common  only  be  sued  in 
trespass,  trover,  or  case,  for  anything  respecting  the  land  held 
in  common,  he  may  plead  the  tenancy  in  common  in  abatement. 
It  is  also  true  that  as  pleas  in  abatement  delay  the  trial  of  the 
merits  of  the  action,  the  greatest  accuracy  and  precision  are  re- 
quired in  framing  them. 

A  dam  is  not  necessarily  real  estate.  If  built  by  one  person 
on  the  land  of  another,  with  his  consent,  it  would  be  personal 
estate.  The  plea  in  this  case  does  not  aver  that  the  dam  was 
real  estate.  It  is  not,  therefore,  certain  to  every  intent.  The 
defendant  is  not  at  liberty,  in  pleading,  to  leave  the  question  in 
doubt  whether  the  dam  was  or  was  not  real  estate,  with  an  ex- 
pectation that  the  plaintiff  might  open  the  way  to  remove  that 
doubt  by  a  replication  instead  of  a  demurrer  to  the  plea.  And 
even  if  it  could  be  reasonably  inferred  from  what  is  before  us 
that  the  dam  spoken  of  in  the  plea  is  real  estate,  we  are  not 
informed  whether  the  trespass  complained  of  by  the  plaintiff 
arose  from  acts  of  malfeasance,  or  from  mere  omission  to  per- 
form a  duty,  or  non-feasance.  We  think  there  is  good  reason 
for  the  distinction  in  this  respect,  adverted  to  in  Low  v.  ifum- 
/ord,  14  Johns.  426.  One  reason  why  the  plaintiff  in  an  a'^tion 
uc  delicto  should  not  be  required  to  include  all  the  tort-feasors 
is  that  he  may  not  know  them,  or  be  able  to  find  proof  against 
them.  But  where  the  gist  of  the  action  is  that  the  defendants 
Are  proprietors  of  the  land,  and  have  neglected  a  duty  incident 
to  their  title,  it  is  otherwise.  We  are  not  assured  by  what  has 
heen  legally  presented  to  us  by  the  pleadings  in  this  case  that 
ihe  title  to  the  land  on  which  the  dam  is  erected  does  come 
directly  in  question. 

Mr.  Chitty  says  that  many  of  the  decisions  in  the  books  as  to 
the  form  of  the  plea  are  no  longer  applicable,  and  now,  in  gen* 


Digitized  by  VjOOQ IC 


1857.]  Webber  v.  DAVia  87 

eral,  a  plea  in  abatement  of  the  writ  may  be  both  of  the  writ 
and  declaration;  and  it  must  be  so  where  it  is  intended  to  plead 
in  abatement  only  of  a  part  of  the  writ,  and  the  cause  of  the 
abatement  arises  only  on  some  of  the  counts  in  the  declaration: 
1  Ch.  PI.  451.  The  insurmountable  objection  is,  therefore,  not 
so  much  to  the  form  as  to  the  substance  of  the  plea.  The  plea 
in  abatement  is  overruled. 
Judgment  that  the  defendant  answer  oyer. 

JonrDEB  Of  Pabties  ik  Pkbsonal  AonoNS  of  Tobt  ahd  nr  AonoHi 
oovGRBimra  Real  Pbopertt. — As  a  general  rale,  in  actions  in  form  ex  de- 
licto, for  a  tort  committed  by  several,  the  plaintifif  may  sae  any  of  them,  and 
the  non-joinder  of  others  cannot  be  pleaded  in  abatement;  bat  where  the 
action  relates  to  real  pn^mrty,  if  it  be  sach  as  to  draw  in  qaestion  the  title, 
all  those  Jointly  oonoemed  shoald  be  made  co-defendants:  Low  ▼.  Mwa^crd^ 
7  Am.  Dec  469. 

Tbnabtb  nr  Common  must  Join  in  Actions  bx  Dbuoto,  and  for  injories 
to  their  real  property:  Bradley  ▼.  Boynion,  39  Am.  Deo.  582. 

KoN-JOiNDBB  OF  Pabtixs  IS  Mattsb  FOB  Plba  dt  Aiutembnt:  Le  Page 
w.  MeCrea,  19  Am.  Deo.  469;  OUbert  y.  Diekeraon,  22  Id.  592;  mUiker  ▼. 
Loop,  26  Id.  286;  CampbeU  t.  WaUaee,  37  Id.  219;  8kUe  r.  Woram,  40  Id. 
378. 


Webbeb  v.  Davis. 

(44  MAm,  147.1 

Bali  wtthout  Dbuvbbt  is  Valid  against  Vbndob. 

Titlb  Passes  bt  Sale  without  Deliybbt  from  Tbub  Ownxb,  thoagb  at 

the  time  of  the  sale  the  goods  are  in  the  tortioos  possession  of  a  third 

person. 
Thkbb  will  bb  Convxbsion  of  Pbopbbtt  without  Manual  Taking  ob 

Bbmoval,  where  one  interferes  with  it,  and  withoat  the  owner's  consent 

assames  to  dispose  of  it  as  having  title  in  his  own  name. 
No  Demand  is  Neoessaby  befobb  Commencing  Suit  in  Tboybb,  where 

there  has  been  an  actual  conversion,  and  it  can  be  proved. 
Demand  and  Refusal  abb  only  Evidence  of  Contebsion. 

Tbovkb  for  the  value  of  a  mare.    The  facts  are  in  the  opinion. 

D.  D.  Stewart^  for  the  plaintiff. 

8.  H.  Blake^  for  the  defendants. 

By  Court,  Goodenow,  J.  This  is  an  action  of  trover  to  re- 
cover the  value  of  a  mare  which  Wentworth  Davis,  one  of  the 
defendants,  formerly  owned,  and  which  it  is  supposed  was  stolen 
from  him  in  February  or  March,  1852.  The  wrk  is  dated  De> 
eember  17, 1853.    Davis  made  search  for  the  mare  after  she  was 
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stolen^  but  oonld  not  find  her.  About  one  month  after  she 
was  stolen  the  plaintiff  and  the  said  Wentworth  DaTis  met,  and 
the  plaintiff  offered  him  twenty  dollars  for  the  mare,  and  to  run 
his  own  risk  as  to  finding  her.  By  the  proposition,  if  the 
plaintiff  found  the  mare,  she  was- to  be  his  property;  if  not,  he 
lost  the  twenty  dollars,  and  had  no  claim  on  Davis  to  recover  it 
back.  The  mare  was  worth  sixty  dollars.  The  proposition  was 
accepted,  and  the  plaintiff  paid  said  W.  Davis  the  twenty  dol- 
lars. 

Within  two  or  three  weeks  afterwards  the  plaintiff  found  said 
mare  in  the  possession  of  one  Ephraim  Jones;  in  Massachusetts. 
Before  he  could  succeed  in  getting  her  from  Jones,  the  said  W. 
Davis  claimed  her  as  his,  but  he  did  not  before  the^  commence- 
ment of  this  suit  offer  to  rescind  the  contract  with  the  plain- 
tiff or  pay  back  the  twenty  dollars. 

The  deposition  of  said  Ephraim  Jones  makes  a  part  of  the 
case. 

The  title  wiU  pass  by  a  sale  without  delivezy  from  the  true 
owner,  though  at  the  time  of  the  sale  the  goods  are  in  the 
tortious  possession  of  a  third  i>erBon:  CarUand  v.  Morrison,  32 
Me.  190.  And  a  sale  without  delivezy  is  valid  as  against  the 
vendor. 

By  the  admitted  facts  in  the  case,  we  are  of  opinion  that  the 
property  of  the  mare  was  in  the  plaintiff  at  the  time  he  found 
her  in  ihe  possession  of  the  said  Ephraim  Jones. 

Has  there,  since  that  time,  and  before  the  commencement  of 
this  action,  been  a  conversion  of  the  same  by  the  defendants,  or 
eiljjber  of  them?  A  demand  and  refusal  are  only  evidence  of  a 
conversion.  When  there  has  been  an  actual  conversion,  and  it 
can  be  proved,  no  demand  is  necessaiy  before  commencing  a 
suit.  It  is  not  eveiy  interference  with  the  property  of  another 
which  constitutes  a  conversion.  One  person  may  remove  the 
properly  of  another  person  from  one  plaqe  to  another  place 
without  being  guilty  of  a  conversion  of  it  to  his  own  use.  He 
may  do  it  without  assertmg  any  claim  to  it  for  the  benefit  of  the 
owner,  and  admitting  his  title  to  it. 

But  if  one  person  interferes  with  the  goods  of  another,  and 
without  his  consent  undertakes  to  dispose  of  them  as  having  the 
property,  he  does  it  at  his  peril;  and  there  need  be  no  manual 
taking  or  removal  in  order  to  constitute  a  conversion.  It  is 
sufficient  if  he  exercises  an  authority  over  the  goods  against  the 
wiU  and  to  the  exclusion  of  the  owner  by  an  unlawful  intermed- 
dling with  them,  or  assumes  upon  himself  the  property,  and 
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right  of  disposmg  of  them.  This  is  abondanily  established  by 
the  aathorities  cited  by  the  counsel  for  the  plaintiff:  Oibba  t. 
ChoBe,  10  Mass.  128;  MUlery.  Baker,  1  Met.  81;  Bowlin  ▼.  Nash, 
10  Cush.  418;  Femald  ▼.  Chase,  87  Me.  290. 

By  the  deposition  of  Jones,  it  appears  that  John  Dayis,  as  the 
agent  of  his  father,  did  sell  the  mare  in  question  to  said  Jones 
for  the  sum  of  sixty  dollars,  on  the  twenty-fourth  of  October, 
1863,  which  was  before  this  action  was  commenced.  And  it  is 
fairly  to  be  inferred  that  he  signed  the  obligation  at  that  time, 
whidh  is  annexed  to  said  deposition.  The  obligation  speaks  of 
the  mare  as  having  been  **  supposed  to  have  been  stolen  from  us 
about  the  winter  of  1851-2."  It  admits  that  they  both  received 
the  sixty  dollars  paid  by  Jones  for  the  mare,  and  both  promised 
to  indemnify  Jones  against  the  claim  of  any  other  person  on 
said  mare.  Jones  says  the  obligation  was  procured  by  him  and 
was  handed  to  John  Davis,  when  he  was  at  the  house  of  the 
witness,  in  October,  1853,  to  take  down  to  his  father,  to  be 
signed  by  him,  and  to  be  brought  back  in  the  spring  or  summer 
of  1854,  when  he  paid  for  the  mare;  and  it  was  taken  by  John, 
Vecause  the  witness  wanted  Wentworth  Davis's  name  to  the  in- 
strument. But  whether  signed  by  John  Davis  at  that  time  or 
subsequently,  it  is  proved  to  have  been  in  his  hands  in  October, 
1853;  it  is  to  be  presumed  that  he  then  knew  the  contents  of 
it;  and  it  is  evidence  of  what  he  then  undertook  to  do  in  relation 
to  the  property  in  said  mare,  although  it  might  have  been-signed 
by  him  subsequently  and  at  the  same  time  it  was  signed  by  his 
father. 

We  find  no  foundation  in  the  facts  reported  in  the  case  for 
the  argument  of  the  defendant's  counsel,  that  the  sale  of  the 
mare  from  W.  Davis  to  the  plaintiff  was  fraudulent  and  void,  on 
account  of  a  fraudulent  suppression  of  facts  known  to  the 
plaintiff,  and  not  known  to  W.  Davis.  The  case  states  as  a  fact, 
that  after  said  sale  was  made  and  the  twenty  dollars  paid  by  the 
plaintiff  to  said  W.  Davis,  *' within  two  or  three  weeks  after- 
wards the  plaintiff  found  the  mare  in  the  possession  of  one 
Ephraim  Jones,  in  Massachusetts."  There  is  no  evidence  that 
the  plaintiff  had  any  knowledge  that  the  mare  could  be  found  at 
that  place  or  any  other  when  he  purchased  the  mare  of  W.  Davis. 

By  agreement  of  the  parties,  the  case  having  been  submitted 
to  the  court  upon  the  facts  and  evidence  reported,  with  author- 
ity to  draw  such  inferences  as  a  jury  might,  and  to  enter  judg- 
ment according  to  the  law  of  the  case,  we  have  arrived  at  the 
eondnsion  that  the  defendants  must  be  defaulted,  and  judgment 
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entered  for  the  plaintiff  for  the  sum  of  sixty  dollars  damages 
and  interest  on  the  same  from  the  date  of  the  writ,  with  costs. 

Salk  wrraouT  Deliysbt  is  Valid  against  Vbkdob:  Costar  ▼.  Davies,  46 
Am.  Deo.  311;  Hooban  v.  Bidtodl,  47  Id.  386,  and  cases  cited  in  note;  DanUff 
V,  Rector,  60  Id.  248;  Griffin  v.  Chvhb,  58  Id.  85,  and  note  93;  Window  ▼. 
Leonard,  62  Id.  354,  and  note  359.  But  the  goods  sold  must  be  specifically 
identified  by  the  parties  to  the  sale:  QMer  v.  Ogden,  53  Id.  618;  Winslow  y. 
Leonard,  62  Id.  354,  and  cases  cited  in  note  thereto  359.  And  a  change  of 
possession  of  personal  property  upon  a  sale  thereof  is  necessary  in  order  to 
protect  the  rights  of  the  vendee:  WiUon  v.  Hooper,  36  Id.  366;  and  delivery 
is  necessary  to  complete  a  sale  so  far  as  the  rights  of  a  second  purchaser  or 
judgment  creditor  without  notice  are  concerned:  Ludtoig  ▼.  Fuller,  35  Id.  246» 
and  note  247.  Where  the  property  is  on  land  or  in  buildings  in  the  exclusive 
possession  and  control  of  the  vendee  from  the  date  of  sale,  no  formal  delivery 
is  necessary:  Nichols  v.  Patten,  36  Id.  713.  As  to  delivery  in  sales  within  the 
statute  of  frauds,  see  extensive  note  to  ShkuUer  v.  Houston,  49  Id.  325-340. 

Ck>NSTBUOTiyB  PossissioN  or  Goods  bt  Okb  havcvo  Genebal  Pbopbbtt 
IN  Thbm,  and  a  right  to  reduce  them  to  possession  at  pleasure,  is  sufficient  to 
maintain  either  trespass  or  replevin:  Haythom  v.  RusJ^orth,  38  Am.  Dec 
540,  and  notes  thereto  546;  Edwards  v.  Edwards,  84  Id.  711;  but  a  wrong* 
f ul  conversion  of  property  gives  title  thereto  against  all  persons  except  the 
true  owner:  Wincher  v.  Shrewsbury,  35  Id.  108. 

There  is  Tobtious  Taking  whenever  there  is  an  unlawful  meddling  with 
the  property,  or  an  exercise  or  claim  of  dominion  over  it,  without  any  pretense 
of  authority  or  right  This,  without  a  manual  seizing  of  the  property,  is  suf- 
ficient, and  an  action  of  trespass  or  replevin  will  lie:  Haythom  v.  Rus!\forth, 
38  Am.  Dec  540,  and  notes  546. 

Convebsign,  What  CoNSTrnTTBS:  See  Hydev,  Noble,  38  Am.  Dec  508,  and 
collected  cases  in  notes  thereto  on  property  necessary  to  maintain  trover: 
Hart  V.  Skinner,  42  Id.  500;  Zachary  v.  Pace,  47  Id.  744,  and  note  746;  Clark 
V.  WhUaker,  48  Id.  160;  ScoU  v.  Perkins,  Id.  470;  RagsdaU  v.  WiUiams, 
49  Id.  406;  AfaxweU  v.  Harrison,  52  Id.  385;  Perminter  v.  Kelly,  54  Id.  177| 
Rogers  v.  Hute,  56  Id.  363;   Woodman  v.  Hubbard,  57  Id.  310. 

Dehaio)  akd  Rbtusal  abb  only  Evidence  or  Ck)NVEBSiGN:  Houston  t. 
Dyche,  33  Am.  Dec.  130;  HoUxrook  v.  Wight,  35  Id.  607;  Dex/eUy,  OdeU,  38 Id. 
628;  Thompson  v.  Rose,  41  Id.  121;  Hawkins  v.  Hoffman,  41  Id.  767;  Zach- 
aryy.  Pace,  47  Id.  744;  Magee  v.  Scott,  55  Id.  49,  and  notes  51;  Bradley  v. 
Spofford,  Id.  205;  Carr  v.  Clough,  59  Id.  345;  Moody  v.  WhU^My,  01  Id.  239; 
they  do  not  constitute  a  conversion  if  the  party  has  not  the  power  of  compli- 
ance:  Carr  v.  Clough,  59  Id.  345;  and  they  are  no  evidence  of  conversion 
when  the  defendant  makes  no  claim  to  the  property  himself,  but  has  a  suffi- 
cient and  well-grounded  doubt  as  to  the  plaintiff's  title,  and  refuses  to  give  up 
the  property  until  he  has  ascertained  to  whom  it  belongs:  Zaeharyy.  Pace,  47 
Id.  744;  nor  if  the  circumstances  show  that  the  refusal  is  caused  by  a  reasonable 
apprehension  of  the  consequences  in  a  doubtful  matter:  See  note  to  case  last 
cited,  746.    Other  acts  as  evidence  of  conversion:  Soq  note  to  Magee  v.  Scott, 

55  Id.  51;  RagsdaU  v.  WtUiams,  49  Id.  406. 

Demand  and  RsruaAL  nbed  not  be  Pbovbd  in  Aoiign  or  Tbover  where 
there  has  been  an  actual  conversion:  Houston  v.  Dyche.  33  Am.  Deo.  130; 
Porter  v.  Fbster,  37  Id.  59;  Hyde  v.  Noble,  38  Id.  508;  nor  where  there  hat 
been  a  tortious  conversion:  Harkerv,  Dement,  52  Id.  670;  Bud  v.  Pumphrey^ 

56  Id.  714. 
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PHiLSBUBY  V.    MOOBB. 

(UMaivb,  154.] 

"BxFABiAS  Pbofbhtors  have  Right  to  Flow  of  Watbb  in  Its  luitan] 

enrreiit,  withoat  any  obstruotiona  injurious  to  them. 
Right  to  Un  of  Watxr  is  Aoquibed  in  Particulab  Maiqckr  bt  Uv- 

nvTBBBUPTED  Advxrsb  Enjotmbht  of  Buch  iise  for-oTer  twenty  yean. 
Adtkbsb  £n  jotmbnt  bt  Another  is  What  Dbstbots  Owhxb's  Bight  to 

UsB  OF  Wateb. 
Owveb's  Non-useb  of  his  Right  to  Usb  of  Wateb  does  hot  Ihfaib 

HIS  Title  or  confer  any  right  thereto  npon  another. 
Abakbonkent  of  Mill  Pbivileob  ob  Right  of  Wat  is  hot  Cbbated  bt 

Mbbe  Nok-useb  for  less  than  twenty  years;  nor  will  the  sale  of  a  mill 

privilege  for  its  Talne^  or  an  offer  to  sell,  be  regarded  as  an  abandon* 

ment. 
On  Temakt  nr  Common  mat  Maintain  Action  against  his  Co-tenant 

for  diverting  the  water  from  their  common  mill  for  separate  porposes. 

AcnON  MAT    BE    MAINTAINED    AGAINST    OnE    FOB    CONTINUING    NUISANOI 

Erected  bt  Anothbb,  as  nell  as  for  the  original  erection. 

PUBOHASBB  OF  PBOPEBTT  ON  WhIOH  NUISANOB  IS  BbECTED  IS  NOT  LlABLB 

FOB  ITS  CoNTiNUANOB  Bnless  he  has  been  requested  to  remove  it.    The 
conveyance  does  not  transfer  the  grantor's  liability  to  the  grantee. 

AonoH  on  ihe  case  for  the  continuance  of  a  dam,  whereby 
plaintiffs'  ancient  mill  site  was  flowed  and  destroyed.  The  facia 
are  in  the  opinion. 

O.  W.  WhUiiey  and  D.  D.  Stewart^  for  the  plaintiffs. 

Bowe  and  BarUeU^  for  the  defendants. 

By  Court,  Afpleton,  J.  The  ancestor  of  the  plaintiff  was  the 
part  owner  of  a  mill  and  privilege,  which  has  been  flowed  out 
by  a  dam  erected  by  those  under  whom  the  defendants  derive 
their  tiUe.  This  action  is  brought  for  damage  sustained  by  the 
continuance  of  the  dam  thus  built,  in  consequence  of  backwater 
caused  thereby. 

At  the  time  when  the  dam  in  question  was  erected,  the  ances* 
tor  of  the  plaintiff  had  acquired  no  prescriptive  rights  by  reason 
of  a  continued  occupation  for  over  twenty  years.  The  defend- 
ants, and  those  under  whom  they  claim  since  its  erection,  have 
acquired  no  rights  by  lapse  of  time  to  have  and  maintain  their 
dam  at  its  present  height  The  respective  rights  of  the  parties 
remain,  as  at  common  law,  unaffected  by  any  question  of  pre- 
•cription. 

As  riparian  proprietors,  the  plaintiffs  have  a  right  to  the  flow 
of  the  water  in  its  natural  current,  without  any  obstructions  in« 
jurious  to  them.     **  No  man,"  says  Story,  in  Wilkinson  v.  Tyler^ 
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4  Mass.  400,  ''  has  a  right  to  diminish  the  quantity  which  will^ 
according  to  the  natural  current,  flow  to  the  proprietor  below, 
or  to  throw  it  back  upon  a  proprietor  above."  In  Cotoles  v. 
Kidder,  24  N.  H.  365,  it  was  held  that  every  proprietor  of  land 
over  or  through  which  a  stream  of  water  flows  is,  in  virtue  of 
such  ownership,  entitled  to  the  use  of  the  water  flowing  over  it 
in  its  natural  current,  without  diminution  or  obstruction;  and 
no  proprietor  below  has  any  right  to  throw  backwater  upon  a 
proprietor  above:  Mason  v.  HiU,  6  Bam.  A  Aid.  1;  Heath  v.  Wil^ 
liams,  25  Me.  20^  [48  Am.  Deo.  265];  Hakih  v.  Dwighi,  17  Mass. 
289. 

A  party  acquires  a  right  to  the  use  of  water  in  a  particular 
manner  by  an  uninterrupted  adverse  enjoyment  of  such  use 
over  twenty  years.  But  an  omission  by  the  owner  to  make  use 
of  his  right  does  not  impair  his  title  or  confer  any  right  thereto 
upon  another.  It  is  not  the  non-user  by  the  owner,  but  the 
adverse  enjoyment  by  another,  which  destroys  his  right:  2bion«- 
end  V.  McDonald,  12  N.  Y.  381.  Mere  non-user  for  less  than 
twenty  years  will  not  provean  abandonment  of  a  mill  privilege  or 
right  of  way:  Williams  v.  Nelson,  23  Pick.  141  [84  Am.  Dec.  45]; 
French  v.  Brainiree  Manufacturing  Company,  Id.  216;  Hurd  v. 
Curtis,  7  Met.  94.  The  evidence  fails  to  prove  an  intentional 
abandonment  of  the  privilege  by  the  plaintiff's  ancestor.  He 
might  have  been  willing  to  sell  his  interest  in  the  privilege,  but 
a  sale  of  a  privilege  for  its  value,  or  an  offer  ta  sell,  is  not  to  be 
regarded  as  an  abandonment. 

It  was  held  in  Odiome  v.  Lijford,  9  N.  H.  602  [82  Am.  Deo. 
887],  that  if  one  co-tenant  of  land  upon  which  a  mill  is  situ- 
ated erects  a  dam  below  on  the  same  stream  on  his  private  es- 
tate, and  thereby  flows  the  common  property  to  the  injury  of 
his  co-tenant,  the  latter  may  maintain  an  action  of  the  case 
against  him.  In  Blanchard  v.  Baker,  8  Me.  258  [28  Am.  Dec. 
604],  the  court  held  that  one  tenant  in  common  might  maintain 
case  against  his  co-tenant  for  diverting  the  water  from  their 
common  mill  for  separate  purposes. 

It  would  seem,  therefore,  that  Edmund  Pillsbury,  in  his  life- 
time, might  well  have  maintained  an  action  for  the  injuiy  to  his 
privilege  caused  by  the  dam  erected  by  those  from  whom  the 
defendants  claimed  title. 

It  is  well  settled  that  an  action  may  be  maintained  as  well  for 
continuing  a  nuisance  erected  by  another  as  for  the  original 
erection:  Staple  v.  Spring,  10  Mass.  72. 

This  action  is  not  against  those  by  whom  the  dam  was  erected^ 
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\jj  which  the  mill  privilege  of  the  plaintiff's  ancestor  was  flowed 
out.  It  is  not  for  an  original  and  wrongful  erection,  but  for  its 
continuance  by  those  who  deriYe  title  through  yarious  mesne 
convejances  from  those  by  whom  it  was  erected. 

If  this  action  is  not  brought  against  the  original  erector  of 
the  nuisance,  but  against  feoffee,  lessee,  etc.,  it  is  necessary  to 
prore  a  special  request  to  the  defendant  to  remove  the  nuisance: 
OeorgeUnon  v.  Mexandria  Canal  Co.,  12  Pet.  99.  In  Woodman  v. 
Tufts,  9  N.  H.  88,  it  was  held  that  when  a  dam  was  erected  and 
land  flowed  by  the  grantor  of  an  individual,  the  grantee  will 
not  be  liable  for  damages  in  continuing  the  dam  and  flowing  the 
land  as  before,  except  on  notice  of  damage,  and  request  to  re- 
move the  nuisance  or  withdraw  the  water.  ''  It  may  be  con- 
sidered as  settled,"  says  Upham,  J.,  *'  that  when  he  who  erects 
a  nuisance  conveys  the  land  he  does  not  transfer  the  liability 
for  the  erection  to  the  grantee,  for  the  grantee  is  not  liable  till, 
upon  request,  he  refuses  to  remove  the  nuisance  for  the  reason 
that  he  cannot  know  until  such  request  but  the  dam  was  right- 
fully erected."  In  Johnson  v.  Lewis,  13  Conn.  807  [83  Am. 
Dec.  405],  Sherman,  J.,  says:  ''  The  law  is  well  settled  that  a 
purchaser  of  property  on  which  a  nuisance  is  erected  is  not 
liable  for  itsH)ontinuance  unless  he  has  been  requested  to  remove. 
This  rule  is  very  reasonable.  The  purchaser  of  property  might 
be  subjected  to  very  great  injustice  if  he  were  made  responsible 
for  consequences  of  which  he  was  ignorant,  and  for  damages 
which  he  never  intended  to  occasion.  They  are  often  such  as 
cannot  be  easily  known  except  to  the  party  injured.  A  plaintiff 
ought  not  to  rest  in  silence  and  presently  surprise  an  un- 
suspecting purchaser  by  an  action  for  damage,  but  should  be 
presumed  to  acquiesce  until  he  requests  a  removal  of  the  nui- 
R^nce:"  Angell  on  Watercourses,  408;  Plumer  v.  Harper,  3  N. 
H.  88  [14  Am.  Dec.  333];  Gale  &  Whatley  on  Easements,  404. 
The  .lefendants  are  not  those  who  are  responsible  for  the  erec- 
tion of  the  original  nuisance — ^for  as  between  the  parties  owning 
the  dams  when  the  lower  one  was  built,  that  must  be  regarded 
as  a  nuisance  to  the  upper — but  have  subsequently  acquired 
their  title.  They  have  never  been  requested  to  remove  their 
dam  Until  that  is  done,  and  they  have  neglected  to  comply 
with  such  request,  they  cannot  be  regarded  as  in  fault 

Plaintifffl  nonsuit  

RiOBT  OF  BiPAftiAM  OwifSB  TO  Flow  ot  Watxr:  Stein  v.  Bwrdent  60 
Am.  Dm.  453,  and  note  458,  referring  to  prior  caees  ooUeoted;  Thwrber  ▼. 
Jfotte.  61  Id.  468.  and  note  470;  DUtmg  v.  Murrm^,  68  Id.  S85.  sod  ool 
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lected  0MQ8  in  note  889;  TUlotsan  v.  Smith,  64  Id.  355,  and  notes  S57;  Wheat 
ley  V.  Oriwian,  Id.  657;  BurweU  v.  Hob$on,  65  Id.  247,  and  notee  253;  Stein  t. 
Burden,  Id.  394. 

Ukdistubbxd  Use  or  Water  fob  Twenty  Teabs  Giybs  Pabtioulab 
Right  to  Such  Use,  as  if  acquired  by  prescription  or  grant:  Williama  ▼. 
Nelson,  34  Am.  Dec.  45,  and  note  51;  Odlomt  v.  Lyford,  32  Id.  387;  CoweU 
T.  Thayer,  38  Id.  400,  and  note  403;  Cory  ▼.  DanieU,  41  Id.  582;  Stein  v. 
Burden,  60  Id.  453. 

NoN-usEB  or  Water  Pbiyileoe  does  not  ArrEcr  Owneb's  Bight,  nor 
confer  any  adverse  rights  upon  another:  See  exhaustive  note  to  Heath  v. 
WiUiama,  43  Am.  Dec.  274,  on  rights  acquired  by  prior  appropriation  of 
water  of  stream;  TotcTisend  v.  McDonald,  64  Id.  508. 

Adverse  Enjoyment  for  Twenty  Tears  or  Watkbooubse,  by  <me 
riparian  owner  to  the  prejudice  of  another,  will  estabUsh  a  right:  Tomuemi 
V.  McDonald,  64  Am.  Deo.  508. 

Abandonment  is  not  Pbesumed  ob  Cbeatxd  by  Non-usbb:  WHUam9 
V.  NeUon,  84  Am.  Dec.  45;  and  see  exhaustive  note  to  Wyman  v.  Hurlburt, 
40  Id.  467,  on  abandonment. 

Liability  or  Ebectob  or  Nuisance:  See  extended  note  to  Plumer  v. 
Harper,  14  Am.  Dec.  336,  discussing  the  question,  and  showing  his  liability 
even  after  alienation.  See  also  Waggoner  t.  Jemuunef  45  Id.  474,  and  notes 
479;  FUh  v.  Dodge,  47  Id.  254,  and  notes  257. 

Liability  fob  Ck>NTiNUiNG  Nuisance  Ebbcted  by  Amothbb:  See  dis- 
cussion of  this  subject  in  the  extended  note  to  Plumer  v.  Harper,  14  Am. 
Dec  336. 

PUBOHASEB  18  NOT  LlABLB  FOB  CONTIKUANOE  OF  NUISAN 01  On  the  pTOp* 

erty  purchased  nntil  after  he  has  been  asked  to  remove  it:  Joknmm  v.  Lewie, 
83  Am.  Deo.  405;  but  notice  to  the  erector  is  not  nsessssry  in  an  actio* 
against  him:  PJmmer  v.  Harper,  14  Id.  838,  note. 


DwiNEL  V.  YeAZEB. 

[U  IfAnfS,  167.1 

Btxby  Mill-owneb  has  Right  to  Use  of  Wateb  abotb  and  below 
HIS  Mill,  to  float  logs  to  it,  to  float  rafts  and  lumber  to  market,  and  to 
float  away  waste  stuff  from  his  mill,  etc.,  so  far  as  such  use  is  reasonable 
and  conformable  to  the  usages  and  wants  of  tiie  community. 

OwNEB  OF  Mill  Pbivileob  has  No  Bight  to  Raise  Head  of  Wateb  so 
High  as  to  In  jxtbe  the  operations  of  an  older  mill  above  his  mill  site 
or  dam,  or  to  obstruct  the  public  nse  of  the  stream  as  one  navigable  for 
boats,  rafts,  or  lumber. 

If  Mill-owneb  below  Obstbuots  Flow  of  Watebs  of  Stbeam  oveb 
THEiB  AocusTOMED  Beo,  thereby  destroying  their  former  use  by  the 
owner  of  an  older  mill  above  for  the  purposes  of  boating  or  floating  rafts 
or  logs,  and  turns  the  water  into  a  new  channel,  the  latter  has  a  right  to 
nse  the  water  in  its  new  channel;  and  if  that  becomes  obstmoted,  he 
has  the  right  to  effect  a  suitable  passage-way  over  the  former  fthaniiel, 
bot  to  cause  no  unneoessary  damage  in  doing  so. 
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Bkasorablk  Garb  and  UNNBOBsaABT  Damage  abb  Qubsrons  of  Fact 

FOB  JUBT. 
DkFKITDANT    IB    NOT    LlABLB  FOB    TOBTIOXTB  AOTB  OF  HI8  LB8BBB8,   UHLB88 
AUTHOBIZBD  BT  HiM. 

Allboation  of  Spboal  Injubt  is  Sufficient  to  Maintaik  Action,  if 
pUmtiff  Bhowa  that  be  bms  Bostained  a  partioalar  injury,  different  iu  ita 
character  from  that  which  is  common  to  all  citizens,  under  the  oireum- 
stanoee  of  the  case.    • 

AonoN  on  the  case.  The  facts  are  stated  in  the  opinion. 
The  jury  returned  a  yerdict  for  six  thousand  dollars  in  favor  of 
plaintiff;  and  defendant  presented  the  case  on  exceptions,  and 
motion  for  a  new  trial.  Dwinel  was  plaintiff  in  the  lower  court, 
and  Veazie  was  defendant. 

J.  A.  Peters^  for  the  plaintiff. 

A.  W.  Paine  and  O.  W.  IngenoU^  for  the  defendant. 

By  Oourt,  Hathaway,  J.  Penobscot  river  is  navigable  for 
boats,  rafts,  and  lumber,  above  and  below  Old  Town  &lls.  In 
the  river  are  sundry  islands,  which  so  divide  the  waters  as  to 
make  an  east  and  a  west  channel.  Gk>at  island  is  near  to  and 
next  below  the  falls,  and  Webster's  island  next  below  that. 

The  defendant  owned  a  mill  privilege  at  those  falls,  on  the 
west  channel  of  the  river,  and  he  and  tiiose  from  whom  be  de- 
rived his  tiUe  have  owned  and  occupied  it  as  such  ever  since 
1801. 

The  plaintiff  owned  a  mill  privilege  on  the  same  channel, 
about  half  a  mile  below  the  defendant's  mills,  which  privilege 
has  been  owned  and  occupied  by  the  plaintiff  and  those  from 
whom  he  derived  his  title  since  1803.  When  the  dam  was  built 
on  the  plaintiff's  privilege,  in  1803,  no  sluice  or  passage-way 
was  made  through  it  for  running  rafts,  but  instead  thereof,  the 
owner  of  it  built  a  side  dam  from  Webster's  island  to  Goat 
island,  and  made  a  sluice  through  it,  near  its  lower  end,  which 
dam  and  sluice  were  ever  after  kept  in  repair  by  the  owners  of 
the  plaintiff's  mill  site,  until  1854,  and  the  sluice  was  always 
used  by  the  owners  and  occupants  of  the  mills  on  the  defend- 
ant's privilege,  for  running  rafts  of  lumber  from  their  mills  into 
the  eastern  channel  of  the  river,  where  they  could  be  floated  to 
market. 

*'A  bank  of  drift  stuff,  slabs,  etc.,  accumulated  in  the  river, 
between  the  plaintiff's  and  the  defendant's  mills,  which  bank 
extended  down  the  stream  from  the  western  side  of  Goat  island, 
narrowing  the  channel,  and  leaving  a  large  basin  on  the  east 
side  of  the  bank,  between  said  bank  and  the  side  dam,  around 
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the  lower  end  of  wliich  bank  was  the  channel  or  passage  for 
rafts  to  the  .slnioe. 

In  the  spring  of  1854  a  breach  was  made  in  the  side  dam,  and 
a  part  thereof,  near  the  upper  end  of  it,  carried  away,  by  reason 
of  which  the  floating  of  rafts  through  the  sluice  became  imprac- 
ticable or  dangerous.  The  plaintiff  had  due  notice  of  the 
breach  in  the  side  dam,  but  did  not  repair  it.  Whereupon  the 
defendant  made  a  cut  through  the  *'  bank  of  drift  stuff,  edgings, 
and  slabs,''  through  which  rafts  could  be  run  from  his  mills, 
and  thence  through  the  breach  in  the  side  dam  to  the  eastern 
channel  of  the  river. 

The  cut  made  by  the  defendant  through  Che  "  bank  of  drift 
stuff,"  etc.,  diyerted  the  water,  or  a  considerable  portion  of  it, 
from  the  plaintiff's  mills,  to  his  damage,  for  which  this  action 
?ras  brought,  and  also  for  filling  up  and  obstructing  the  chan- 
nel of  the  river  and  the  plaintiff's  mill-pond.  The  case  is  pre- 
sented on  exceptions  and  a  motion  for  a  new  triaL 

The  defendant  contends  "  that  no  action  can  be  maintained 
for  any  damages  sustained  by  the  phuntiff  from  the  filling  iq;>  of 
his  mill-pond  by  edgings  and  drift  stuff,  even  though  the  &ct8 
be  as  alleged  by  him,"  for  '*  that  the  wrong  done,  if  one,  is  of  a 
public  and  general  nature." 

The  allegation  in  the  second  count  in  the  writ  is  that  the  de- 
fendant had  **  filled  up  and  obstructed  the  said  channel  and 
mill-pond  with  slabs  and  edgings,  etc.,  so  that  the  channel  of 
said  river  has  been  choked  and  finally  diverted,  and  the  said 
Dwinel's  mill-pond  has  been  filled  up."  We  cannot  doubt 
that  this  is  a  sufficient  allegation  of  special  injury  to  tnAinfaiin 
an  action,  according  to  the  authority  of  Stetson  v.  Faxon^  19 
Pick.  147  [81  Am.  Dec.  128],  and  other  cases  cited  in  argument 
by  the  defendant's  counsel. 

When  the  defendant's  mill  privilege  was  first  occupied  as  such, 
in  1801,  the  owner  thereof  had  a  right  to  the  use  of  the  water  for 
his  mills,  subject  to  the  rights  of  the  public  to  the  use  of  the 
river  as  a  stream  navigable  for  boats,  rafts,  and  lumber,  and 
when  the  plaintiff's  mill  privilege  was  first  occupied  as  such,  in 
1803,  the  rights  of  the  owner  thereof,  and  his  duties  to  furnish 
facilities  of  passage  to  the  public  at  his  mill-dam,  were  the  same 
as  those  of  the  owner  of  the  upper  privilege,  neither  of  them 
having  the  right  by  his  dam  to  raise  a  head  of  water  so  high  as 
to  injure  the  operations  of  an  older  mill  above  his  mill  site. 
The  defendant  had  a  right  to  the  use  of  the  water  above  his 
mills  to  fioat  logs  to  them,  and  also  to  the  use  of  the  water  below 


Digitized  by  VjOOQ IC 


1857.]  DwiNEL  v.  Veazie.  97 

them  to  float  rafts  abd  lumber  to  market,  and  also  to  float  awaj 
the  waste  staff  from  his  mills,  so  far  as  such  use  was  reasonable 
and  conformable  to  the  usages  and  wants  of  the  community. 

His  right  of  way  was  in  the  waters,  and  the  plaintiff  had  no 
authority  to  prevent  its  use.  The  owner  of  the  plaintiff's  priv- 
liege  had  a  legal  right  to  erect  and  continue  his  dam  and  mills, 
but  he  was  bound  to  provide  a  way  of  passage  for  the  defend- 
ant's rafts:  Brovm  v.  Ghadboume^  SI  Me.  9  [60  Am.  Dec.  641]. 

The  plaintiff  proved  by  Ebenezer  Webster  that  there  was  no 
ehannel  between  the  two  islands  when  the  side  dam  was  built 
between  them,  and  that  rafts  could  run  out  between  ihem  only 
when  the  water  was  high. 

The  original  erection  of  the  dam  on  the  plaintiff's  privilege 
obstructed  the  flowing  of  the  waters  so  that  they  could  not  be 
used  there  as  formerly  for  floating  rafts.  The  effect  of  the 
plaintiff's  mill-dam,  the  side  dam,  and  the  sluice  was  to  raise 
the  waters  to  be  used  for  floating  rafts  from  the  defendant's 
mills,  and  turn  them  into  a  new  channel  between  Goat  island 
and  Webster's  island. 

It  was  held  by  the  court  in  Dwind  v.  Barnard^  28  Me.  564  [48 
Am.  Dec.  607],  that  **  should  a  person  obstruct  the  flow  of  the 
waters  of  a  river  or  stream  over  their  accustomed  bed,  so  that 
they  could  not  be  used  as  formerly  for  the  purposes  of  boating 
or  of  floating  rafts  or  logs,  and  should  turn  them  into  a  new 
channel,  he  would  thereby  authorize  the  public  to  use  them  in 
the  new  channel  as  they  had  been  accustomed  to  use  them  in 
their  former  channel." 

The  owners  and  occupants  of  the  mills  on  the  defendant's 
privilege  had  used  the  new  channel  between  those  islands  over 
fifty  years,  running  their  rafts  through  the  sluice  until  they 
could  not  safely  use  it  longer  by  reason  of  the  breach  in  the  side 
dam  above  the  sluice. 

The  defendant  had  a  right  to  use  the  water  for  floating  his 
rafts.  The  channel  had  been  obstructed  by  the  plaintiff's  mill- 
dam,  and  the  waters  to  be  used  for  floating  rafts  had  been 
turned  into  a  new  channel,  which  was  in  such  a  condition  that 
it  could  not  be  safely  used  without  expensive  repairs,  which  it  was 
the  plaintiff's  duty  to  make,  or  to  provide  some  suitable  i)assage- 
way,  which  he  neglected  to  do  after  notice.  The  defendant  had 
all  the  rights  of  passage  for  his  rafts  through  the  side  dam 
which  he  would  have  had  through  the  mill-dam,  if  the  side  dam 
and  sluice  had  never  been  made  and  he  had  a  lawful  right,  in 
Um  use  of  reasonable  care,  and  causing  no  unnecessary  damage 
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to  the  plaintiff,  to  effect  a  suitable  passage  for  his  rafts.  And 
whether  in  doing  it  he  used  such  care,  or  caused  any  unnecea- 
saiy  damage  to  the  plaintiff  is  a  question  of  fact  which  should 
have  been  submitted  to  the  jury. 

The  defendant  would  not  be  liable  for  the  tortious  acts  of  hi9 
lessees,  unless  authorized  by  him:  Bich  t.  Barterfield^  56  Eng. 
Com.  L.  783;  Regina  t.  Waison,  2  Ld.  Baym.  856;  Earle  y.  Hall, 
2  Met.  853;  EiUiard  v.  Richardsan,  8  Gray,  849  [63  Am.  Dec. 
743];  Wyman  v.  Farrar^  35  Me.  64.  And  the  case  furnishes  no 
evidence  that  they  were  authorized  by  him  to  do  any  unlawful 
act  to  the  plaintiff's  properly.  So  far  as  the  instructions  given 
to  the  jury  are  conflicting  with  our  views  of  the  law  upon  the 
questions  presented  in  the  case  and  considered  by  the  court, 
we  think  they  were  erroneous.  The  exceptions  are  sustained. 
The  verdict  is  set  aside,  and  a  new  trial  granted. 

It  is  not  necessary  to  consider  the  other  questions  presented 
on  the  motion.  

Bights  of  Mill-ownkbs  and  Erbotion  of  Dams:  Hop  v.  SterreU,  27 
Aid.  Dec  313,  and  notes  318;  Monongdkda  Nav,  Co,  ▼.  Coon^  47  Id.  474,  and 
note  478;  Cowlea  v.  Kidder^  57  Id.  287,  and  notes  293;  McCoy  v.  Donley,  Id. 
680,  and  exhaustive  note  thereto  684-693,  on  rights  and  liabilities  of  ownen 
of  dams;  Thurber  v.  Martin,  61  Id.  468,  and  note  470. 

The  pbincipal  oasb  was  citbd  in  Veaaie  v.  Jhomel,  50  Me.  492,  to  the 
point  that  the  defendant  Veazie  was  not  liable  for  the  tortious  aots  of  his 
lessees,  unless  authorized  by  him  anterior  to  the  time  at  which  he  was  made 
liable  by  legislative  enactment:  See  Act  of  April  2,  1859,  o.  98.  The  princi- 
pal case,  as  well  as  that  of  Veazie  v.  Dwind,  50  Id.  479,  was  cited  in  DaifU  v. 
Whulow,  51  Id.  293,  to  the  point:  1.  That  it  was  not  lawful  for  a  mill-owner 
to  obstruct,  with  the  waste  from  his  mill,  a  channel  made  by  another  mill- 
owner  as  a  passage-way  for  rafts,  logs,  and  lumber,  from  the  former's  mill  on 
the  Penobscot  river  to  and  through  the  sluice  in  the  latter*s  mill-dam;  2. 
That  the  latter  had  no  right  to  permanently  obstruct  this  channel  by  a  boom . 
across  it,  designed  to  guide  his  logs  into  a  new  channel  made  by  the  former, 
though  he  might  lawfully  use  this  new  channel  as  a  pa8sage-wa>  for  his  logs» 
and  erect  temporary  guide-booms  for  that  purpose.  These  cases  were  sub- 
mitted to  the  court,  who  gave  this  construction  to  the  rights  of  the  respective 
parties,  as  a  reasonable  use  of  the  Penobscot  river  as  a  public  highway  for 
miming  logs.  The  cases  named  were  also  cited  again  in  Daivis  v.  Winalow, 
Id.  296,  to  the  point  that  highways,  whether  on  land  or  water,  are  designed 
for  the  accommodation  of  the  public,  for  travel  or  transportation,  and  any 
unauthorized  or  unreasonable  obstruction  thereof  is  a  public  nuisance  in  the 
eye  of  the  law.  They  cannot  be  made  the  receptacles  of  waste  materials, 
filth,  or  trash,  nor  the  depositories  of  valuable  property,  so  as  unreasonably 
to  obstruct  their  use  as  highways.  In  Pearson  v.  ^o{/e,  76  Id.  386,  the 
principal  case  was  cited  to  the  following  language:  A  part  of  the  public  right 
is  granted  to  the  mill-owner  for  a  supposed  gain  which  the  public  obtains 
through  the  use  of  his  mills.  He  is  authorized  to  build  dams  and  erect  mills 
upon  his  privilege,  and  to  raise  a  head  of  water  for  his  use.  His  stores  of 
water  are  his  property;  and  a  person  who  casts  waste  into  his  mill-pond  t» 
his  injury  is  liable  therefor. 
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Decker  v.  Gammon. 

(44  Maixb,  822.] 

OwvxB  OF  Beasts  Fkbjk  Nature  is,  undeb  All  GiBcniiSTAirois,  Liabi* 
fOB  Injitriss  Done  bt  Them. 

Aluboatioit  OB  Pboov  that  Owneb  of  Animals  Febjb  Natuba  Kirvw 
Them  to  be  Mischievous  is  Unnbcessaby  in  actions  for  injuries  by 
snch  beasts,  for  he  is  oondnsively  preBumed  to  have  such  knowledge. 

Allegation  ob  Pboof  that  Owneb  of  Animals  Febje  Natijba  was 

GUILTT  OF  NeOLIOENCE    IN    PEBBfTTTING    ThSM    TO    BE    AT    LaROE    19 

Unnecessabt  in  actions  for  injuries  by  such  animals,  for  he  is  bound  to 
keep  them  in  at  his  peril. 

Owneb  of  Domestio  Animals,  Such  as  Oxen,  Houses,  etc.,  is  not  Lia- 
ble FOB  Injubies  Done  bt  Them,  if  they  are  rightfully  in  the  place 
where  they  do  the  mischief,  unless  he  knew  that  they  were  accustomed 
to  do  mischief. 

KaowLSDOE  OF  Owneb  that  Beast  was  Vicious  must  be  Alleged  ani> 
Pboveo  in  Suits  for  Injubies  by  Domestic  Animals,  if  they  were 
rightfully  in  the  place  where  the  mischief  was  done,  for  unless  the  owner 
knew  that  the  beast  was  vicious,  he  is  not  liable;  but  if  he  did  have  such 
knowledge,  he  is  liable.  The  gist  of  such  actions  is  the  keeping  of  the 
animal  after  knowledge  of  its  vicious  propensities. 

OwHBB  OF  Domestic  Animals  is  Liable  for  Mischief  Done  by  Them^ 
IF  They  abe  Wrongfully  in  Place  where  They  do  Any  Mischief, 
though  he  had  no  notice  that  they  had  been  accustomed  to  do  so  before. 
In  such  cases,  the  ground  of  action  is  that  the  animals  were  wrongfully 
in  the  place  where  the  injury  was  done. 

I>  Action  against  Owneb  of  Domestic  Animal,  Wbonqfully  in  Place 
WHEBE  It  was  Doing  Mischief,  It  is  Unnecessary  to  Allege  or 
Prove  any  knowledge  on  the  part  of  the  owner  that  it  had  previously 
been  vicious. 

Declaration  is  Sufficient  to  Sustain  Vebdict  thebeon,  which  alleges 
that  defendant's  horse,  being  unlawfully  at  large,  broke  and  entered 
plaintiff's  dose,  and  injured  plaintiff's  horse,  which  was  there  peaceably 
and  of  right  depasturing. 

Inbtbuction,  in  Action  on  Case,  that  if  Defendant's  Horse,  at  Time 
OF  Injury  to  Plaintiff's  Horse,  had  escaped  into  plaintiff's  close, 
and  was  wrongfully  there,  and  while  there  occasioned  the  injury,  then 
the  plaintiff  would  be  entitled  to  recover,  is  correct;  and  this  being  so, 
an  instruction  requested  that  the  plaintiff  must  prove,  in  addition  to 
other  neoessary  facts,  that  the  defendant's  horse  was  vicious,  and  that 
defendant  had  knowledge  of  such  viciousness  prior  to  the  time  of  the 
injuxy,  will  be  properly  refused. 

AonoH  on  the  case  to  recover  the  value  of  a  horse  alleged  to 
have  been  injured  by  the  defendant's  horse.  Plaintiff  intro- 
duced evidence  tending  to  prove  that  on  the  night  of  September 
18, 1855,  he  put  his  horse  into  bis  field  well  and  uninjured* 
The  next  morning  his  horse  and  the  defendant's  were  together 
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in  plaintiff's  close,  defendant's  horse  having  during  the  night 
escaped  from  defendant's  inclosure,  or  from  the  highway, 
into  the  close  of  the  plaintiff.  The  eyidence  also  tended  to 
prove  that  plaintiff's  horse  was  so  severely  injured  by  defend- 
ant's horse,  by  his  kicking,  biting,  or  striking  with  his  fore- 
feet, or  in  some  other  way,  that  he  died  in  a  few  days  after- 
wards.   Verdict  for  the  plaintiff,  and  defendant  excepted. 

(7.  W.  WdUon  and  S.  O.  Andrews^  for  the  defendant 
T.  Ludden,  for  the  plaintiff. 

By  Court,  Davis,  J.  There  are  three  dasses  of  cases  in  which 
the  owners  of  animals  are  liable  for  injuries  done  by  them  to 
the  persons  or  the  property  of  others.  And  in  suits  of  such 
injuries,  the  allegations  and  proofs  must  be  varied  in  each  case, 
as  the  facts  bring  it  within  one  or  another  of  these  classes. 

1.  The  owner  of  wild  beasts,  or  beasts  that  are  in  their  nature 
vicious,  is,  under  all  circumstances,  liable  for  injuries  done  by 
them.  It  is  not  necessary,  in  actions  for  injuries  by  such  beasts, 
to  allege  or  prove  that  the  owner  knew  them  to  be  mischievous, 
for  he  is  conclusively  presumed  to  have  such  knowledge;  or  that 
he  was  guilty  of  negligence  in  permitting  them  to  be  at  large, 
for  he  is  bound  to  keep  them  in  at  his  peril. 

<<  Though  the  owner  have  no  particular  notice  that  he  did  any 
such  thing  before,  yet  if  he  be  a  beast  that  is  ferce  naturcB^  if  he 
get  loose  and  do  harm  to  any  person,  the  owner  is  liable  to  an 
action  for  the  damage:"  1  Hale  P.  C.  430. 

« If  they  are  such  as  are  naturally  mischievous  in  their  kind, 
in  which  tiie  owner  has  no  valuable  property,  he  shall  answer 
for  hurt  done  by  them,  without  any  notice;  but  if  they  are  of 
a  tame  nature,  there  must  be  notice  of  the  ill  qualify:"  Holt, 
C.  J.,  in  Mason  y.  Keeling,  12  Mod.  332. 

'*  The  owner  of  beasts  that  are/ere?  naturw  must  always  keep 
them  up,  at  his  peril;  and  an  action  lies  without  notice  of  the 
quality  of  the  beasts:"  Rex  v.  Huggins,  2  Ld.  Baym.  1583. 

2.  If  domestic  animals,  such  as  oxen  and  horses,  injure  any 
one,  in  person  or  property,  if  they  are  rightfully  in  the  place 
where  they  do  the  mischief,  the  owner  of  such  animals  is  not  liable 
for  such  injuiy,  unless  he  knew  that  they  were  accustomed  to 
do  mischief.  And  in  suits  for  such  injuries,  such  knowledge 
must  be  alleged  and  proved.  For  unless  the  owner  knew  that 
the  beast  was  vicious,  he  is  not  liable.  If  the  owner  had  such 
knowledge,  he  is  liable. 
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''The  gist  of  the  action  in  the  keeping  of  the  animal  after 
knowledge  of  its  Ticious  propensities:"  Mdyy.  Burdeti,  68  Eng. 
Com.  L.  101. 

"  If  the  owner  haye  knowledge  of  the  qnalily  of  his  beast,  and 
it  doth  anybody  hurt,  he  is  chargeable  in  an  action  for  it:"  1 
Hale  P.  C.  430. 

''An  action  lies  not  unless  the  owner  knows  of  this  qnalityt" 
Buxendin  ▼.  Sharp,  2  Salk.  662. 

"  If  the  owner  puts  a  horse  or  an  ox  to  grass  in  his  field,  and 
the  horse  or  ox  breaks  the  hedge  and  runs  into  the  highway, 
and  gores  or  kicks  some  passenger,  an  action  will  not  lie  against 
the  owner  unless  he  had  notice  that  they  had  done  such  a  thing 
before:"  Maaon  ▼.  Keeling,  12  Mod.  882. 

"  If  damage  be  done  by  any  domestic  animal  kept  for  use  or 
eonyenience,  the  owner  is  not  liable  to  an  action  on  the  ground 
of  negligence,  without  proof  that  he  knew  that  the  animal  was 
accustomed  to  do  mischief:"  Vroaman  y.  Lawyer,  18  Johns. 


8.  The  owner  of  domestic  animals,  if  they  are  wrongfully  in 
the  place  where  they  do  any  mischief,  is  liable  for  it,  though 
he  had  no  notice  that  they  had  been  accustomed  to  do  so  before. 
In  cases  of  this  kind,  the  ground  of  the  action  is  that  the  animals 
were  wrongfully  in  the  place  where  the  injury  was  done.  And 
it  is  not  necessary  to  allege  or  proye  any  knowledge  on  the  part 
of  the  owner  that  they  had  preyiously  been  yicious. 

"  If  a  bull  break  into  an  inclosure  of  a  neighbor,  and  there 
gore  a  horse  so  that  he  die,  his  owner  is  liable  in  an  action  of 
tteepasB  quxnre  daiisum /regit,  in  which  the  yalue  of  the  horse 
would  be  the  just  measure  of  damages:"  Dolph  y.  Fsrria^  7 
Watts  &  S.  867  [42  Am.  Dec.  246]. 

"  If  the  owner  of  a  horse  suffers  it  to  go  at  large  in  the  streets 
of  a  populous  city,  he  is  answerable  in  an  action  on  the  case  for 
a  personal  injuiy  done  by  it  to  an  indiyidual,  without  proof  that 
he  knew  that  the  horse  was  yicious.  The  owner  had  no  right 
to  turn  the  horse  loose  in  the  streets:"  Ooodman  y.  Oay,  15  Pa. 
St  188  163  Am.  Dec.  689].  In  this  case,  the  writ  contained  the 
allegation  of  knowledge  on  the  part  of  the  defendant;  but  the 
court  held  that  it  was  not  material,  and  need  not  be  proyed. 

The  case  before  us  is  clearly  within  this  class  of  cases  last  de- 
scribed. It  is  alleged  in  the  writ  that  "  the  plaintiff  had  a  yal- 
uable  horse  which  was  peaceably  and  of  right  depasturing  in 
his  own  close,  and  the  defendant  was  possessed  of  another 
bone,  yicious  and  unruly,  which  was  running  at  large  where 
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of  right  he  ought  not  to  be;  and  being  so  unlawfully  at 
large,  broke  into  the  plaintiff's  close  and  injured  the  plaintiff's 
horse/'  etc.  It  is  also  alleged  that ' '  the  vicious  habits  of  the  horse 
were  well  known  to  the  defendant;"  but  this  allegation  was  not 
necessary,  and  may  well  be  treated  as  surplusage.  If  the  defend- 
ant had  had  a  right  to  turn  his  horse  upon  the  plaintiff's  close, 
it  would  have  been  otherwise;  but  if  the  horse  was  wrongfully 
there,  the  defendant  was  liable  for  any  injury  done  by  him ,  though 
he  had  no  knowledge  that  the  horse  was  vicious.  The  gravamen 
of  the  charge  was  that  the  horse  was  wrongfully  upon  the  plain- 
tiff's close;  and  this  was  what  was  put  in  issue  by  the  plea  of 
not  guilty. 

Nor  are  these  principles  in  conflict  with  the  decision  in  the 
case  of  Van  Leuven  v.  Lyke,  1  N.  T.  615  [49  Am.  Dec.  346].  In 
that  case  the  action  was  not  sustained,  because  the  declaration 
was  not  for  trespass  quare  clausum,  with  the  other  injuries  al- 
leged by  way  of  aggravation.  But  in  that  case  there  was  no 
allegation  that  the  animal  was  wrongfully  upon  the  plaintiff's 
close,  or  that  the  injuiy  was  committed  upon  the  plaintiff's 
close:  Tlfft  v.  Barton,  4  Denio,  171.  And  in  the  court  of  ap- 
peals it  was  expressly  held  that ''  if  the  plaintiff  had  stated  in 
his  declaration  that  the  swine  broke  and  entered  his  close,  and 
there  committed  the  injury  complained  of,  and  sustained  his 
declaration  by  evidence,  he  would  have  been  entitled  to  re- 
cover all  the  damages  thus  sustained:  Van  Leuven  v.  Lyke, 
supra. 

In  the  case  before  us,  though  the  declaration  is  not  techni- 
cally for  trespass  quare  cUmsum,  it  is  distinctly  alleged  that  the 
defendant's  horse,  ''being  so  unlawfully  at  large,  broke  and 
entered  the  plaintiff's  close,  and  injured  the  plaintiff's  horse," 
which  was  there  peaceably  and  of  right  depasturing.  This  was 
sufficient;  and  the  instruction  given  to  the  jury,  ''that  if  the 
defendant's  horse,  at  the  time  of  the  injury,  had  esoax>ed  into 
the  close,  and  was  wrongfully  there,  and  while  there  occasioned 
the  injury,  then  the  plaintiff  would  be  entitled  to  recover,"  was 
correct.  And  this  being  so,  the  instruction  requested,  "  that 
the  plaintiff  must  prove,  in  addition  to  other  necessary  facts, 
that  the  defendant's  horse  was  vicious,  and  that  the  defendant 
had  knowledge  of  such  viciousness  prior  to  the  time  of  the  in* 
jiuy,"  was  properly  refused. 

Exceptions  overruled. 

CuTTDsa,  J.,  did  not  concur. 
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OwHSB  or  AmiCALS  Vkblm  'Satttelm,  Sqch  as  Lions,  Tzobbs,  bto.,  v 
LiABLs  YOB  Ant  Damage  Thet  mat  I)o,  without  notice,  on  the  ground 
that  by  nature  sach  animala  are  fierce  and  dangeroas:  See  Van  Leuven  v, 
L^ht^  49  Am.  Dec.  347,  and  numerons  cases  there  cited,  also  note  to  same  /4V. 

Ow2fKR  ov  Vicious  ok  Mischietoxts  Domestic  Animal  is  Liabi^  /ok 
Injobibs  Committed  Antwhsbb  bt  It  while  running  at  large,  aft***  <iocice 
of  its  having  such  propensities:  Hincldey  v.  Emerson,  15  Am.  ^^^c.  383; 
LoomU  V.  Terry,  31  Id.  306,  and  note  310;  Pickering  v.  Orange,  ^tt  Id.  35; 
€ogg$weU  v.  Baldwin,  40  Id.  686;  KUtredge  v.  EUioU,  41  Id.  717;  1  .«i  Leuven 
▼.  Lffke,  40  Id.  346,  and  note  349;  Marsh  v.  Jones,  52  Id.  67;  ^^x>dman  v. 
<Sap,  53  Id.  580;  McCasHU  v.  ElUoU,  Id.  706. 

OwNEB  ov  Animals  Mansuetjb  Natukje,  Such  as  Hobses,  /ten,  Cows, 
Sheep,  Swine,  etc.,  must  be  Shown  to  have  Notice  of  j?heib  Mis- 
^mEVous  Disposition  or  viciousness  before  he  can  be  held  lable  for  in- 
jaries  committed  by  them,  unless  such  mischief  is  done  by  the  a  aimals  while 
committing  a  trespass  upon  the  close  of  another:  Van  Leuven  t.  j  iyhe,  49  Am. 
Dec.  347.  In  the  latter  case  the  owner  is  conclusively  presumed  to  have  no- 
tice of  the  propensity  of  the  animals  to  roam  and  do  mischief,  hom  the  fact 
that  such  propensity  is  so  notorious.  Kor  is  it  material  that  he  is  guilty  of 
no  actual  negligence  in  permitting  their  escape  from  his  premi»«;  and  the 
fact  that  they  escape  into  another's  lands  against  their  ownek**s  i^ill  does  not 
•relieve  him  from  responsiblity:  See  note  to  Tonawanda  R,  R,  Co.  v.  Munger, 
Id.  249. 

Scientbb  07  Viciousness  ob  Mischiev  must  be  Alleged  in  Declaba- 
TiON  before  owner  of  domestic  animals,  doing  mischief  on  his  own  premises, 
•esn  be  charged:  Van  Leuven  ▼.  Lyke,  49  Am.  Dec.  347,  and  note  «V49. 

It  is  NOT  Nbcessabt  to  Allege  ob  Pbove  Scienteb  on  Pabt  r»v  Owneb 
of  the  vicious  propensity  of  the  animal  when  it  appears  that  the  animal  doing 
the  injury  complained  of  was  trespassing  at  the  time  the  damage  was  occa- 
Aioned:  Angus  v.  Rodin,  8  Am.  Dec.  626;  Van  Leuven  v.  Lyke,  49  Id.  349; 
Goodman  t.  Oay,  53  Id.  590;  McCaskiU  v.  EUioU,  53  Id.  706. 

Gist  of  Action  tob  Pbbsonal  Injubies  Suttebed  vrom  Animals  is  an 
•act  done  by  defendant,  not  sanctioned  by  law  or  custom,  from  which  he  must 
•have  known  that  injury  mi^t  result:  Qoodman  v.  (Toy,  53  Am.  Dec.  589. 


Whtenet  v.  Atlanho  &  St.  Lawbenoe  R.  B.  Ga 

[4A  Maikb.  86a.] 

Kajlboad  Compant  is  Liable  pob  Injubies  Occasioned  bt  Failure  to 
Ebbot  and  Maintain  substantial,  legal,  and  sufficient  fenceB^  on  each 
side  of  the  land  taken  by  them  for  their  railroad,  where  the  same  passes 
through  inclosed  and  improved  lands,  if  this  is  a  duty  imposed  upon 
them  by  their  charter. 

Lease  and  Assignment  ot  Railboad  bt  its  Ownebs  does  not  Relieve 
Compant  themselves  from  any  liability  for  losses  or  injuries  imposed 
upon  them  by  their  charter  and  the  laws  of  the  state. 

Action  on  the  case,  to  recoTer  the  value  of  a  horse  which  the 
plaintiff  alleged  was  killed  by  a  locomotive  of  the  defendants. 
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in  consequence  of  their  neglect  in  keeping  the  fence  in  repaii 
along  the  line  of  their  road  adjoining  the  plaintiff's  improyed 
and  inclosed  land,  where  his  horse  was  rightfoUj  put  by  the 
plaintiff.  Plaintiff's  horse  was  killed  at  the  time  mentioned  by 
an  engine  and  train  mnning  upon  the  railroad  in  the  ordinary 
and  usual  manner.  The  horse  escaped  on  to  the  railroad  through 
the  gate  at  the  plaintiff's  crossing,  or  through  the  fence.  On 
each  side  of  the  railroad,  as  located,  there  were  fences  con- 
structed by  the  defendants  originally.  Gates  formed  a  part  of 
the  lines  of  the  fences  at  the  plaintiff's  crossing,  near  his  build- 
ings, and  were  made  and  hung  and  fitted  by  the  defendants 
when  they  constructed  the  fences  for  the  conTcnience  and  ac- 
commodation of  the  crossing.  The  crossing,  howeyer,  had  no 
cattle-guards.  There  was  evidence  tending  to  show  that  the 
fence  by  the  plaintiff's  field,  where  his  horse  was  kept,  was  de- 
fectiye  by  reason  of  a  broken  rail  adjoining  the  railroad,  and 
that  the  defect  had  existed  during  three  months  prior  to  and 
at  the  time  of  the  alleged  injury,  and  that  the  fastening  of  the 
gate  referred  to  was  insufficient,  and  must  have  been  so  for  a 
considerable  time.  Plaintiff  also  introduced  evidence  of  ordi- 
nary care  on  his  part.  The  lease  of  defendants'  road  under  act 
of  March  29, 1858,  was  admitted.  The  facts  of  the  lease  are  in 
the  opinion.  Defendants,  however,  had  kept  up  their  organiza- 
tion, having  a  president  and  board  of  directors.  The  jury 
were  instructed  that  this  action  could  be  maintained  against  the 
defendants  notwithstanding  the  lease,  and  although  the  lessees, 
at  the  time  of  the  killing,  were  in  possession  of  and  operating 
the  railroad.     Verdict  for  the  plaintiff. 

Howard  and  Stroiii,  for  the  defendants. 

Fessenden  and  Butler,  for  the  plaintiff. 

By  Court,  Cuttino,  J.  The  eleventh  section  of  the  defend- 
ant's charter  provides  that  ''  said  railroad  corporation  shall 
erect  and  maintain  substantial,  legal,  and  sufficient  fences  on 
each  side  of  the  land  taken  by  them  for  their  railroad,  where 
the  same  passes  through  inclosed  and  improved  lands." 

We  refer  to  the  decision  of  this  court  in  Norris  v.  Androscog- 
gin Railroad  Co.,  39  Me.  273  [63  Am.  Dec.  621],  as  decisive  of  the 
plaintiff's  right  to  recover,  unless  the  defendants'  liability  had 
been  transferred  to  and  assumed  by  another  corporation  before 
the  cause  of  action  had  accrued.  And  in  defense  it  is  so  con- 
tended, and  to  show  that  such  was  the  fact,  *'  the  lease  to  trustees 
for  the  Ghrand  Trunk  Railway  Company,"  of  Augusts,  1853,  and 
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the  ''  aasigimient  to  the  company/'  of  Februaiy  9, 1855,  have 
been  intaroduced.  And  indeed,  those  instruments  seem  to  ha^e 
transferred,  as  contended,  to  the  Orand  Trunk  Bailwaj  Oom- 
pany,  upon  certain  terms,  conditions,  restrictions,  and  limita- 
tions, the  exdusiye  use  and  possession  of  the  defendants'  road 
and  eyerything  appertaining  thereto,  for  and  during  the  term 
of  nine  hundred  and  ninely-Qine  years;  and  the  case  finds  that 
at  the  time  the  plaintiff  sustained  his  injury  the  road  was  so 
possessed  and  occupied. 

But  the  defendants  are  a  corporation  subject  to  the  laws  of 
this  state,  and  within  the  jurisdiction  of  her  legal  tribunals. 
Its  responsibilities,  both  as  a  corporation  and  its  stockholders, 
are  well  defined  by  the  proTisions  of  its  charter  and  the  public 
laws  of  the  state,  by  which  provision  is  made  for  recoTery  of 
daims  and  for  redress  of  private  wrongs;  first,  by  resort  to  and 
a  judgment  and  execution  against  the  corporation;  and  subse« 
quently,  in  a  certain  event,  against  the  stockholders  themselves. 

Now,  under  such  circumstances,  the  defendants  could  not 
eq>ect  to  relieve  themselves  of  their  numerous  liabilities,  as 
bailees  or  common  carriers  of  merchandise,  from  the  use  of  ex- 
traordinary care  in  the  safely  of  passengers,  and  care  and  cau- 
tion in  preventing  their  engines  &om  communicating  fire  to  the 
forest,  and  to  the  habitations  of  residents  along  the  line,  and 
the  destruction  of  life  in  various  ways,  by  merely  transferring 
such  responsibilities  to  a  foreign  corporation,  who  are  beyond 
the  process  of  the  courts  of  the  state  and  of  the  Union,  unless 
perchance  it  might  be  the  possessor  and  owner  of  property 
within  the  jurisdiction. 

The  stockholders  of  the  defendant  company  could  never  have 
conceived  such  an  idea.  If  so,  it  was  not  for  a  moment  enter- 
tained by  the  legislature,  who,  on  application,  permitted  the 
transfer,  but  not  without  due  regard  to  the  responsibilities  of 
the  defendants,  and  the  rights  and  remedies  of  the  citizen,  for 
they  declare  that  **  nothing  contained  in  this  act,  or  in  any  lease 
or  contract  that  may  be  entered  into  under  the  authorify  of  the 
same,  shall  exonerate  the  said  company  or  the  stockholders 
thereof  from  any  duties  or  liabilities  imposed  upon  them  by  the 
charter  of  said  company,  or  by  the  general  laws  of  the  state. 

According  to  the  case  of  Norris  v.  Androscoggin  Railroad  Co., 
89  Me.  273  [63  Am.  Dec.  621],  before  cited,  the  defendants  had 
assumed  the  duty  of  fencing  the  road,  and  were  liable  for  the  con- 
aequenoee  of  any  future  neglect.  And  they  must  have  so  under- 
stood it.    They  plainly  refer  to,  anticipate,  and  provide  for  sijich 
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contingencies  in  their  lease,  under  the  seventh  class  of  coyenants 
and  obligations. 

Exceptions  oTemiled,  and  judgment  on  the  verdict. 

WnBTHXB  Bailboad  Cobfobation  has  Power  to  Assiok  its  IU>Ai>*«Lnd 
the  fraDchiae  ooonected  with  it  is  a  matter  between  the  corporation  and  the 
■tate,  with  which  third  parties  have  nothing  to  do:  Artkyrv.  CornmerdtU  etc. 
Bank,  48  Am.  Dec.  719. 

Assignment  of  Road  of  Bailboad  (corporation  does  not  carry  the  fran- 
chise with  it,  nor  does  it,  of  itself,  work  a  dissolution  of  the  corporation: 
ArUiur  v.  Commercial  etc.  Bank,  48  Am.  Dec.  710. 

DuTT  OF  Railroad  Company  to  Keep  rrs  Track  Inclosed:  See  ex- 
tended note  to  Tcnawanda  R.  R,  Co.  v.  Mtrnger,  49  Am.  Deo.  268,  269;  N, 
r.  dsErie  R.  R.  Go.  v.  Skinner,  57  Id.  654;  Trow  v.  VermotUCenL  R.  R.  Co.,  58 
Id.  191;  Louiwille  R.  R.  Co.  v.  MiUon,  Id.  647;  Jackson  v.  Rvtland  dsB.R.R. 
Co.,  60  Id.  248;  Chicago  <&  Miasimppi  R.  R.  Co.  v.  PaJtehin,  61  Id.  65;  Ker- 
whacker  v.  Cleveland  etc.  R.  R.  Co.,  62  Id.  246;  Norria  v.  Androscoggin  B.  R. 
Co.,  63  Id.  621;  Perkins  v.  Eastern  R.  R.  Co.,  50  Id.  589. 

Railroad  Company's  Liability  for  Injuries  to  Trespassing  Andcais, 
WHERE  No  Fence  is  Required  by  Law:  See  extended  note  to  Tonawanda 
R.  R.  Co.  V.  Munger,  49  Am.  Dec  261,  discnssing  the  question;  N.  Y.  A  Erie 
R.  R.  Co.  V.  Skinner,  57  Id.  654;  LouisviUe  R.  R.  Co.  v.  MiUon,  58  Id.  647; 
Chicago  <k  Mississippi  R.  R.  Co.  t.  Patchin,  61  Id.  65,  and  note  71 ;  Kerwhacker 
V.  Cleveland  etc.  R.  R.  Co.,  62  Id.  246,  and  notes  270;  Perkins  v.  Eastern  R.  R. 
Co.,  50  Id.  589. 

Railroad  Company's  Liability  for  Injuries  to  Trespassing  Animals 
WHERE  Company  is  Bound  to  Fence:  See  extended  note  to  Tonawanda  R.  R. 
Co.  V.  Munger,  49  Am.  Dec  268,  discnssing  the  subject;  Trow  v.  Vermont 
Cent.  R.  n.  Co,,  58  Id.  191,  and  notes  198,  199;  Jackson  v.  Rutland  dt  B.  R.  R. 
Co.,  60  Id.  246;  Norris  v.  Androscoggin  R.  R.  Co.,  63  Id.  621,  and  notes  625. 

Railroad  Companies  must  Obey  their  Chabtkr:  Commonwealths.  Pitts' 
bwrgh  etc.  R.  R.  Co.,  62  Am.  Deo.  375. 

Railroad  Company  is  Liable  for  Nbguobnce  of  its  Lessees,  who  are 
running  its  road  under  a  long  lease:  Nelson  v.  Vermont  A  C.  R.  R.  Co.,  62  Id. 
614,  and  numerous  cases  cited  in  note  to  same  617.  But  in  LinfiM  v.  Old 
Colony  R.  R.,  57  Id.  124,  and  the  note  thereto  128,  it  is  said  that  the  lessee 
of  a  railroad  takes  it  subject  to  duties  imposed  by  law  for  the  protection  of 
the  public,  such,  for  instance,  as  the  duty  of  fencing  the  track,  and  must  an- 
swer for  any  injury  resulting  from  the  neglect  of  that  duty.  This  ia  to  be 
understood  that  a  leasee  in  possession  of  the  road  incurs  the  same  liability  as 
the  company. 

The  principal  case  was  cited  in  Steams  v.  AUantie  A  St.  L.  R.  R.  Co.,  46 
Me.  117,  120,  in  which  it  was  held  that  the  defendant  railroad  company  was 
liable  for  the  act  of  its  lessees  who  were  in  possession,  controlling,  and  man- 
aging the  leased  road  at  the  time  of  the  injury,  in  communicating  fire  to  plain, 
tiff's  property  by  a  locomotive-engine,  which  the  lessees  had  themselves  fur- 
nished. The  court  could  find  nothing  in  the  facts  of  the  case  to  take  it  out  of 
the  rule  established  in  the  principal  one.  In  Wyman  v.  Penobscot  ds  K,  R.  R, 
Co.,  Id.  166,  it  was  cited  to  the  point  that  where  the  direction  and  control  of 
a  railroad  are  in  defendants,  they  are  justly  responsible  for  any  injuries  oocor- 
hng  in  consequenoe  of  their  nei^ect.    And  iu  Bean  v.  Atkmtic  ds  8t.L.E.E» 
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Co.,  63  Id.  294,  it  was  cited  to  the  point  that  the  defendants  could  not  relieve 
themselves  from  liabilities  imposed  npon  them  by  the  charter  of  their  oom- 
psny  or  the  general  laws  of  the  state,  by  merely  transferring  their  responsi* 
faUitiss  to  m  foreign  oorporation. 


Bebby  t;.  BiLiiiNQa. 

{U  Uaixx,  416.1 

WoBD   '^PRnoBBs"  nr  Dekd  or    Convetanox,    TBcmnGALLT   Mbahs 

ewything  which  precedes  the  habendum, 
Owwum  07  Habxndux  is  to  Namb  Qbantxb,  and  to  Limit  Ckbtaiktt 

or  Esxats. 
Habbkdum  Bboombs  EmciXNT  to  Diolakx  Intbntion,  where  the  prem« 

isee  in  a  deed  are  merely  descriptive,  and  no  particular  estate  is  men- 
tioned. 
Deed  or  Lakd   *'to  Hate  and  to  Hold,**  to  B  and  his  Heibs,  n 

Good,  although  the  grantee  is  not  named  in  the  premises. 
Deed  m  Oood  and  EFTXCfTOAL  whxbb  Habendum  is  not  Eepuokakt  ^to 

Pebmises. 
Words  "Priyileoes  and  Afpubtbnanoes"  abb  Unneobssart  in  Deed; 

as  a  grant  of  the  land  passes  them  without  their  being  mentioned.    A 

right  to  flow  land  will  so  pass. 

Comflaint  for  flowage.  Bespondents  pleaded  the  right  to 
flow.  To  maintain  the  issue  on  his  part,  the  plamtifT  put  in  evi- 
dence a  deed  from  Joseph  Hazeltine  and  others,  dated  April  25, 
1816;  Nathaniel  Fellows,  February  20,  1818;  Charles  T.  Hazel- 
tine  and  others,  April  24,  1819;  Moses  Fellows,  April  13,  1822; 
A.  Dexter,  April  27,  1836;  and  all  of  them  made  to  himself. 
Plaintiff  also  introduced  evidence  tending  to  show  that  his  lands 
were  overflowed  and  damaged  by  the  respondents'  mill-dam,  and 
to  what  extent.  The  defense  was  the  right  to  flow  the  land 
described  in  the  deeds  named;  and  to  prove  this,  respondents 
put  in  evidence  a  deed  from  the  complainant  to  John  Chandler, 
dated  September  29, 1821,  and  from  him,  through  several  mesne 
conveyances,  to  the  defendants.  They  then  introduced  evidence 
tending  to  show  that  they  had  flowed  the  complainant's  land 
only  so  far  as  they  were  authorized  to  do  by  the  above-named 
deeds.  The  case  at  this  point  was  withdrawn  from  the  juiy  in 
order  to  obtain  a  judicial  construction  of  the  deeds  named 
above,  and  to  settle  the  legal  rights  of  the  parties  under  them, 
and  to  have  the  point  determined  whether  respondents  had  the 
right  to  flow  the  lands  of  complainant,  or  any  portion  thereof, 
and  what  portion  and  to  what  extent.  The  other  facts  are  in 
the  opinion. 
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J.  M.  Meserve^  icft  the  complainant. 
R.  H.  Va^e^  for  the  reepondenta. 

By  Court,  Hathawat,  J.  The  respondents  allege  that  they 
have  the  right  to  maintain  their  dam  and  flow  the  complainant's 
land,  without  comx>ensation  for  damages.  They  derive  their 
title,  by  mesne  conveyances,  from  John  Chandler,  through  Isaac 
Dexter  and  others,  to  whom  Chandler  conveyed  by  deed  of 
April  23,  A.  D.  1832. 

While  Chandler  owned  the  mills,  and  the  complainant  owned 
a  part  of  lot  No.  152,  Chandler  maintained  a  mill-dam  where 
the  respondents  now  maintain  one,  and  overflowed  the  com* 
plainant's  land,  and  settled  with  him  September  29, 1821,  and 
paid  him  '*  full  satisfaction  for  all  past  flowage  on  said  land  by 
said  John  Chandler's  mill-dam,"  as  expressed  in  the  complain- 
ant's deed  of  that  date,  by  which  he  sold  ''and  conveyed  to  the 
said  John  Chandler  full  right  and  lawful  authority  to  flow  all 
the  land  on  eighty  acres  of  land,  on  lot  numbered  152,  in  Win- 
throp  aforesaid,  being  all  of  eighty  acres  off  of  the  east  end  of 
said  lot,  excepting  thirty  acres  set  off  to  the  widow,  Elizabeth 
Hazeltine,  as  her  thirds  in  the  estate  of  Joseph  Hazeltine.  To 
have  and  to  hold  the  same,  with  full  right  to  flow  to  him,  the 
said  John  Chandler,  his  heirs  and  assigns,  forever,  provided 
that  he,  the  said  Chandler,  shall  not  flow  higher  than  his  pres- 
ent mill-dam  will  now  flow."  By  this  deed  Chandler  acquired 
a  right  to  flow  the  complainant's  land. 

Hie  complainant  insists,  in  argument,  that  as  there  were  no 
words  of  inheritance  in  the  premises  of  his  deed  to  Chandler, 
the  words  *'  heirs  and  assigns  "  in  the  habendum  are  void  and  of 
no  effect,  and  that  Chandler  took  only  the  right  to  flow  during 
his  life.  The  technical  meaning  of  the  word  **  premises"  in  a 
deed  of  conveyance  is  everything  which  precedes  the  habendum. 
The  office  of  the  habendum  is  to  name  the  grantee,  and  to  limit 
the  certainty  of  the  estate.  If  the  premises  in  a  deed  are 
merely  descriptive,  and  no  particular  estate  be  mentioned,  then 
the  habendum  becomes  efficient  to  declare  the  intention. 

By  legal  construction,  a  deed  of  land  to  have  and  to  hold,  to 
B  and  his  heirs,  is  good,  although  the  grantee  is  not  named  in 
the  premises:  Inst.  6,  7,  298,  299,  Hargrave's  note,  33;  Sumner 
V.  WiUiuma,  8  Mass.  174  [5  Am.  Dec.  aS];  4  Eenf  s  Com.  468. 

In  the  complainant's  deed  to  Chandler  the  habendum  is  not 
repugnant  to  the  premises,  and  it  is  therefore  good  and  effectual: 
Yin.  Afar.,  tit  Ghrant,  E,  sec.  1.    Hence  when  Chandler  oon« 
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veyed  his  unUs,  etc.,  to  Isaao  Dexter  and  others  by  his  deed  of 
April  23,  1832,  he  owned  the  right  to  flow  the  complainant's 
land  by  virtue  of  his  deed  to  him,  and  to  his  heirs  and  assigns 
forever,  subject  only  to  the  proviso  in  the  deed  concerning  the 
height  of  the  flowing,  and  that  right  passed  by  Ohandler's  deed 
to  Dexter  and  others  as  appurtenant  to  the  mills,  and  thence  by 
mesne  conveyances  to  the  respondents.  The  case  is  not  differ* 
ent  in  principle  from  that  of  the  owner  of  a  mill  and  dam,  and 
certain  lands  overflowed  by  the  dam,  who  sells  the  mill  with  all 
its  privileges  and  appurtenances.  In  which  case  the  purchaser 
may  continue  the  dam  with  the  same  head  of  water,  without 
payment  of  damages  to  the  owner  of  the  land  flowed:  4  Kent's 
Com.  467;  Eathom  v.  Stinaon,  10  Me.  224  [25  Am.  Dec.  228]. 
Nor  does  it  make  any  difference  that  the  deed  from  Nathaniel 
Dexter  does  not  contain  the  words  ''  privileges''  and  "  appur- 
tenances;" those  words  were  not  necessary:  2  Ghreenl.  Oru. 
on  Beal  Prop.  884,  note;  Kent  v.  Waiie,  10  Pick.  141;  Blake  v. 
Clark,  6  Me.  486;  Brown  v.  Thiaaell,  6  Gush.  257,  cited  by  coun- 
sel in  argument. 

On  the  twenly-ninth  of  September,  1821,  when  the  complain- 
ant conveyed  to  Chandler  the  right  to  flow  his  land,  he  owned  no 
part  of  the  lot  No.  152,  except  the  eighiy  acres  which  had  been 
conveyed  to  him  April  25, 1815,  by  Joseph  Hazeltine  and  others, 
by  this  description,  to  wit:  ''Beginning  at  the  north-east  cor- 
ner of  lot  numbered  152;  thence  a  west-north-west  course  be- 
tween said  lots  No.  152  and  lot  No.  153,  one  half  mile  and  ten 
rods;  thence  southerly  seventy-six  rods;  thence  keeping  the  said 
width  of  seventy-six  rods  back  to  the  east  end  of  said  lot;  thence 
northerly  to  the  first-mentioned  bounds,  it  being  eighty  acres, 
more  or  less.  That  part  of  the  said  premises  which  is  set  off 
as  the  widow's  dower  is  hereby  reserved  in  this  deed." 

The  complainant  did  not  acquire  title  to  the  residue  of  lot 
No.  152  until  by  deed  from  Amasa  Dexter  of  April  27,  1836; 
the  eighty  acres  conveyed  to  him  by  Hazeltine  and  others  were 
conveyed  by  metes  and  boundaries;  and  their  location  is  cer- 
tain and  unquestioned.  His  deed  to  Chandler  conveyed  the 
right  to  flow  all  of  eighty  acres  off  of  the  full  width  of  the  east 
end  of  said  lot,  excepting  thirty  acres  set  off  to  the  widow,  Eliza- 
beth Hazeltine,  as  her  thirds. 

The  ambiguity,  if  there  be  any,  in  the  description  of  the  land 
in  the  complainant's  deed  to  Chandler  arises  from  the  improper 
use  therein  of  the  words  '*  east  end  of  said  lot."  There  is  no 
i  end  of  the  lot.    The  course  of  the  line  which  is  marked  on 
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Che  plan  as  its  east  line  is  south-south-west,  and  that  of  the  line 
marked  as  the  north  line  is  west-north-west.  There  is  no  rea- 
sonable doubt  that  the  description  in  the  deed  from  Hazeltine 
and  others  to  the  complainant,  and  in  that  from  him  to  Chand- 
ler, were  of  the  same  lot.  In  both  deeds  the  description  is  of 
eighty  acres,  excepting  the  widow's  dower — a  part  of  lot  No. 
152,  three  of  the  exterior  boundary  lines  of  which  are  also  boun- 
dary lines  of  the  lot  described,  and  the  complainant  had  a  deed 
covering  eighty  acres,  and  no  more,  and  his  deed  was  recorded. 

We  do  not  consider  the  question  whether  or  not  Berry's  deed 
to  Chandler  would  estop  him  from  claiming  damages  for  flowing 
that  part  of  lot  No.  152  to  which  he  has  subsequently  acquired 
title,  because  we  are  satisfied  that  he  did  not  convey,  or  attempt 
to  convey,  any  interest  in  the  land  which  he  did  not  then  own. 

The  respondents  have  the  right  to  flow  the  eighty  acres  of 
land,  more  or  less,  except  the  widow's  dower,  which  was  con- 
veyed to  the  complainant  by  Joseph  Hazeltine  and  others  by 
deed  of  April  25,  1815,  subject  to  the  proviso  in  the  deed  of 
Berry  to  Chandler  concerning  the  height  of  the  dam  and  flow- 
ing; and  they  have  no  right  to  flow  any  other  part  of  said  lot 
No.  152,  except  according  to  the  statutory  proceedings,  and  as 
agreed  by  the  parties,  the  respondents  must  be  defaulted,  and 
commissioners  appointed  to  assess  the  damages. 

Mat,  J.y  having  been  counsel  in  this  case,  did  not  sit  at  tho- 
hearing.  

Pbshisbs  of  Dksd  Include  Evj&YTiiiNQ  that  Pbboedss  Habsnbttm;. 
and  it  is  in  the  premises  of  a  deed  that  the  thing  is  really  granted:  Budd  v. 
Brooke,  43  Am.  Deo.  321;  Brown  v.  Manier,  53  Id.  223.    ' 

Office  of  Habenduh  is  not  to  Grant  Estate,  but  to  Limit  its  Ceb- 
TAlNTT:  Brown  v.  McuUer,  53  Am.  Dec.  223. 

Habendum  of  Deed  is  Void  if  Repugnant  to  Estate  Obantbd  in 
Premises;  bat  an  estate  conveyed  in  the  premises  is  not  divested  by  the  fact 
that  another  and  different  grantee  is  named  in  the  habendum:  Hqfner  v.  Irwm^ 
34  Am.  Dec.  390. 

Estate  Given  in  Premises  must  Prevail  when  the  limitation  in  the- 
habendum  conflicts  with  the  estate  given  in  the  premises  of  a  deed,  and  the- 
former  most  be  rejected:  Budd  v.  Brooke,  43  Am.  Deo.  321. 

Grant  of  Principal  Thing  Carries  with  It  Inoidbnts,  PRTViLEOESy. 
AND  Appurtenances  Essential  to  its  Use:  PreeeoU  v.  WiUkmu^  89  Anu 
Deo.  688;  Morgan  v.  Mason,  55  Id.  404. 
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Childs  V.  Wtman, 

[44  MAnrx.  438.] 

Ovs  Who  Wbitis  his  I^amb  on  Back  op  pRomsaoBT  Kotb  is  Liablb  as 
Orioikal  Psomisob,  where  be  is  not  otherwise  a  party  to  the  note,  and 
makes  snch  signature  the  day  after  the  date  and  exeontion  of  the  note  by 
other  parties,  bnt  in  pnrsnance  of  an  agreement  to  do  so  at  the  time  it 
was  made. 

Whxbb  Ork,  not  Payee  or  Note,  Signed  his  Name  on  Back,  No  Date 
BUT  That  of  Note  AppEABiNa  Anywhere,  Presumption  is  that  he 
signed  it  when  the  maker  did,  or  agreed  to  sign  it»  and  that  he  sabse- 
gently  did  so  in  porsnanoe  of  such  agreement. 

Words  **  without  Reooursb"  are  Appuoablb  to  Ini>orser»  and  not  to 
Oeioinai*  Promisor. 

Words  "without  Recoursb"  Written  under  Signature  of  One  not 
Payee,  upon  Back  of  Note,  have  No  Legal  Effect,  and  are  mere 
surplusage;  because  such  signature  has  the  same  effect  to  make  the  signer 
an  original  promisor  as  if  he  had  signed  it  on  the  face  with  the  maker. 

Assumpsit  on  a  promissory  note.  The  facts  concerning  it  are 
in  the  opinion.  The  defendant  was  declared  against  as  maker 
of  the  note.  A.  A.  Child  indorsed  the  note  to  his  firm,  the 
plaintiflis.  A  general  verdict  for  plaintiffs  was  returned,  with 
a  special  verdict  against  the  defendant,  as  an  original  promisor 
upon  the  note  declared  on.  The  case  was  presented  on  excep- 
tions by  the  defendant. 

H.  IngaUs,  for  the  plaintiffs, 

W,  Hubbard,  for  the  defendant. 

By  Court,  Hathaway,  J.  Assumptntxyn  a  joint  and  several  prom- 
issoiy  note,  signed  by  Bichards  &  Barker  and  the  defendant, 
payable  to  A.  A.  Childs  or  order,  and  by  him  indorsed  to  the 
plaintiffs.  The  defendant  signed  the  not.e  on  its  back,  and 
wrote  under  his  signature  the  words  **  without  recourse."  The 
law  is  settled  in  this  state  that  the  defendant's  signature  on  the 
back  of  the  note  had  the  same  effect  to  make  him  an  original 
promisor  as  if  he  had  signed  on  its  face  with  Bichards  &  Barker, 
and  there  being  no  other  date  than  the  date  of  the  note,  the 
pieeumption  is  that  he  signed  it  when  they  did,  or  agreed  to  sign 
it,  and  subsequently  did  so  in  pursuance  of  such  agreement. 

The  words  "without  recourse"  can  have  no  legal  effect, 
touching  the  defendant's  liability;  they  are  words  applicable  to 
an  indorser,  not  to  an  original  promisor,  and  are  therefore  mere 
Boiplosage:  Lowell  t.  Oage,  38  Me.  35. 

If  the  defendant  intended,  by  writing  those  words  under  his 
luune,  to  aToid  the  liability  incurred  by  his  signature,  that 
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would  not  ftTail  him.  In  a  case  where  a  note  was  written  thus: 
**  Borrowed  of  J.  S.  fifty  pounds,  which  I  promise  not  to  pay/' 
it  was  rightly  held  that  **  the  word  '  not'  shall  be  rejected,  for  a 
man  shall  never  say  I  am  a  cheat  and  have  defrauded:"  Bayley 
on  Bills,  6,  and  cases  cited  by  the  plaintiffs'  counsel. 

The  case  finds  that  the  defendant  did  not  sign  the  note  till 
the  next  day  after  it  was  signed  by  Richards  &  Barker,  and  the 
plaintiff  contends  that  the  evidence  shows  that  he  did  it  then, 
in  pursuance  of  an  agreement  to  do  so  at  its  inception,  and  the 
jury  found  specially  that  he  was  liable  as  an  original  promisor. 

Considering  the  fact  that  by  the  defendant's  signature  to  the 
note  the  presumption  is  that  he  was  an  original  promisor,  in 
connection  with  the  evidence  in  the  case,  we  are  of  opinion  that 
he  was  not  aggrieved  by  the  instructions  given  the  jury  upon  that 
question.  This  case  does  not  appear  to  be  essentially  distin- 
guishable  from  Moies  v.  Bird,  11  Mass.  486;  see  also  8am9on  t. 
ThamUm.  8  Met.  276  [37  Am.  Deo.  186]. 

Exceptions  overruled.         

Qmi  Wbitiko  his  Naub  on  Back  or  Kon  vemobm  Dbuvsbt  to  Patbi 
n  Obioinal  Party  to  Notb:  LewU  v.  Harveff^  S9  Am.  Dm.  286,  and  note 
292,  referring  to  prior  oases;  Cook  v.  SotUhwiek^  60  Id.  181. 

Indobsbmbnt  bt  Third  Party,  to  Bbndeb  Hm  Liablb  as  Makbr,  need 
not  be  made  oontemporaneonsly  with  the  exeontion  of  the  note;  if  made 
before  the  note  was  completed  and  pat  into  ciroaUtioD,  it  is  safficient:  LewU 
▼.  Harvey,  50  Am.  Dec.  286;  Sampeon  t.  Thornton,  87  Id.  135. 

DtDOBSBMBNT  without  DaTB  is  PrBSUHED  to  HAVB  BBBV  MaDB  BBIOBB 

BCatubtty  or  Note:  McDoweU  v.  OoldemUh,  61  Am.  Deo.  305,  and  note  317, 
referring  to  other  cases. 


Smallby  v.  Wight. 

144  MaUB.  442.] 

Makbb  of  Promissory  Note  or  Drawer  or  Bux  liAY  Lboally  Make  It 

Payable  to  Order  or  Himself. 

Negotiability  or  Bills  and  Promissory  Notes  Payable  to  Order  of 
Any  Other  than  Fictitious  Payee  does  not  exist  by  the  common  law; 
but  depends  entirely  upon  the  custom  of  merchants,  which  custom  has 
directed  that  the  assignment  should  be  made  by  a  writing  on  the  bill, 
called  an  indorsement,  appointing  the  contents  of  the  bill  to  be  paid  to 
some  third  person. 

KoTis  AND  Bnxa  Payable  to  Order  cannot  be  Nbootiatbd  in  Pntar 
Instance  except  by  Indorsement  of  the  payee  or  his  legal  represents 
Urt,  so  as  to  enable  the  holder  to  maintain  an  action  thereon  In  his  owi* 
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NoTB  OR  Bill  Patabli  to  Obbir  or  BIakxh  is  Imyalio  as  Contract 
UZTTIL  It  is  Indorsed  bt  Him.  Such  paper  will  not  pass  the  legal  title 
in  the  first  instance  by  a  mere  delivery.  It  is  the  indorsement  alone 
which  gives  it  efficacy. 

Maker  of  Note  or  Bill  Patablb  to  his  Own  Order  iiat  Ldot  m 
Negotiabilitt  or  Make  It  General,  jnst  as  he  chooses. 

AsscxpsEr  on  two  promissoiy  notes,  and  upon  an  agreed  state 
of  facts.  The  notes  were  given  by  defendant  to  one  who  sold 
them  to  the  plaintiffs  for  a  fall  consideration.  The  first  one  was 
^wn  by  J.  B.  Wight,  and  made  payable  to  the  order  of  him- 
self at  the  Thomaston  bank.  On  this  note  the  defendant  had 
indorsed  his  name.  The  other  note  was  drawn  in  the  dame 
manner,  but  was  not  indorsed  by  Wight.  After  the  second 
note  came  into  plaintiffs'  hands  they  indorsed  it,  *'Pay  to 
Smalley,  Weed,  &  Bartlett."  Demand,  etc.,  was  admitted. 
The  question  submitted  to  the  court  was  whether  the  action 
<tox]ld  be  maintained  for  the  second  note  declared  upon.  If  not^ 
it  was  to  be  stricken  from  the  writ,  and  default  entered  for  one 
note  only  and  interest. 

A.  P.  Gould,  for  the  plaintiffs. 
E.  Wilson,  for  the  defendant. 

By  Court,  Uat,  J.  It  is  competent  for  the  maker  of  a  prom* 
isBoiy  note  or  the  drawer  of  a  bill  to  make  it  payable  to  the  order 
of  himself.  This  mode  of  creating  negotiable  paper  is  found  to 
be  couTenient,  especially  in  our  commercial  cities,  becau<^  when 
«uch  paper  has  been  properly  issued  it  may  be  transferred  by 
the  holder  by  deliyery,  and  it  does  not  reqxiire  his  indorsement 
to  make  it  further  negotiable.  The  practice  of  issuing  such 
paper  has  now  become  yery  common,  and  its  Talidiiy,  when 
indorsed  by  the  maker  or  drawer,  is  not  questioned. 

It  is  well  settled  that  notes  and  bills  payable  to  order  cannot 
be  negotiated  in  the  first  instance,  except  by  the  indorsement  of 
the  payee  or  his  legal  representatiye,  so  as  to  enable  the  holder 
to  maintain  an  action  thereon  in  his  own  name.  The  negotia- 
bility of  such  paper  does  not  exist  by  the  common  law;  it  de- 
pends entirely  upon  the  custom  of  merchants;  and  this  custom, 
6ay8  Eyre,  0.  J.,  in  Oibson  t.  Minet,  1  H.  Black.  605,  "has 
directed  that  the  assignment  should  be  made  by  a  writing  on 
the  bill,  called  an  indorsement,  appointing  the  contents  of  the 
bill  to  be  paid  to  some  third  person;  *'  and  such  is  now  the  well, 
if  not  universally,  established  law  in  relation  to  bills  and 
promissoiy  notes,  when  made  payable  to  the  order  of  any  other 

Ast  Dbo.  Tou  lxix— 8 
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Ihan  a  fictitious  payee:  BoUes  y.  Steams,  11  Oosh.  320;  Fbstef 
V.  Shattuck,  2  K  H.  446;  Cock  v.  Fellows,  1  Johns.  143. 

It  is  contended  that  the  rule  above  stated  does  not  apply  to  a 
bill  or  note  which  is  payable  upon  its  face  to  the  order  of  the 
drawer  or  promisor.  No  case  has  been  cited  to  establish  such  a 
proposition;  and  we  are  aware  of  no  principle  upon  which  such 
paper  can  be  treated  as  payable  to  the  bearer,  so  as  to  pass  the 
legal  title  in  the  first  instance,  by  a  mere  deliyery.  It  is  no 
better  than  blank  paper,  so  long  as  it  remains  in  the  hands  of 
the  maker;  and  although  it  has  the  form,  it  has  not  the  legal 
vitality  of  a  contract.  It  becomes  a  contract  only  by  being 
negotiated.  Its  very  language  indicates  the  intention  of  the 
maker  to  determine  the  extent  of  its  negotiability;  and  if  he 
chooses,  he  may  limit  or  restrict  it,  or  he  may  make  it  general. 
The  fact  that  it  is  payable  to  his  own  order  manifestly  shows 
the  purpose  of  appointing  for  himself,  by  his  own  order,  the 
person  to  whom  it  shall  be  paid,  and  of  fixing  the  extent  of  the 
power  of  negotiation  with  which  his  appointee  shall  be  clothed. 
If  it  had  been  his  intention  to  make  the  paper  in  itself  negoti- 
able by  delivery,  without  any  order  or  indorsement  of  his  own, 
the  insertion  of  the  word  "  bearer"  would  have  been  the  natural 
and  appropriate  mode  of  doing  it.  We  cannot  doubt,  for  the 
reasons  already  stated,  that  such  paper  is  invalid  as  a  contract 
until  it  is  indorsed.  It  is  the  indorsement  alone  which  gives 
it  efficacy.  The  plaintiff,  therefore,  cannot  recover  upon  the 
note  declared  upon  in  the  second  count,  the  same  not  having 
been  indorsed  by  the  payee;  and  being  void,  it  will  not  sustain 
the  action  upon  the  money  count:  Sherman  v.  Olobe,  4  Oonn. 
246;  Taylor  v.  Benney,  7  Mass.  479. 

According  to  the  agreement  of  the  parties,  the  second  count 
in  the  writ  is  to  be  stricken  out,  and  the  defendant  is  to  be  de- 
faulted for  the  amount  of  the  note  and  interest  described  in  the 
first  count. 

.Defendant  defaulted. 

Tbnnst,  0.  J.,  and  Biob,  Hathawat,  Applbion,  and  Davis, 
JJ.,  concurred.  

NOTB  PaTABLB  to  Oxb'8  OwK  ObDEB  18  NOT  COMPLBTB  PbOMISSOBT  NOTl 

UNTIL  Ikdobsbd  bt  Him:  See  note  to  Pitcher  v.  Barrows,  28  Am.  Dea  309, 
oitiDg  Bobjf  V.  Phelon,  118  Masa.  542.  Am  to  liability  of  parties  where  bill 
is  made  payable  to  drawer's  own  order,  see  Park$  ▼.  Ingram,  65  Am.  Deo.  153. 
LfDOBSBMBMT  IS  Nbobssabt  TO  Tbaksfbb  Bill  OB  NoTB  payable  to 
order,  so  as  to  enable  the  holder  to  sue  thereon:  Lanauter  v.  BcUtuii,  28 
Am.  Deo.  233. 
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KbOOTIABIUTT  of  BIU.  OB  NOTB  MAT  BB  RbSTRAINXD  BT  JwDOVOMEST 

or  by  special  words  in  the  body  of  the  instrument:  8mUh  v.  Lawrence^  1  Am. 
Dec.  556. 

Pbomissort  Nons  wkrb  Nbootiablb  at  Common  Law:  Dunn  t.  Adamtf 
15  Am.  Dec  42;  but  this  is  probably  to  be  understood  with  the  qualifioattoo 
that  the  law  merchant  was  a  part  of  the  common  law  oi  England:  See  Na$k 
▼.  HarringUm^  16  Idw  672 


State  v.  Libby. 

[44  liADn.  469.] 

Mabbiaob  mat  BB  pROVBD  BT  CONFESSION  of  One  OQ  trial  for  adultery 
that  he  had  a  wife,  and  that  the  woman  with  whom  he  lired  was  his 
wife. 

IVRBUCnON   TO  JUBT,   WHBBB   DEFENDANT    IS  ON    TBIAL  FOB  AdULTEBT. 

**that  if  from  all  the  testimony  in  the  case,  introduced  for  the  purpose 
of  proving  the  marriage  of  the  defendant,  th^  were  satisfied  beyond  a 
reasonable  doubt  that  he  was  legally  married,  and  his  wife,  to  whom  he 
was  legally  married,  was  living  at  the  time  the  crime  was  alleged  to  have 
been  committed,  they  were  authorized  to  find  the  fact  of  maniage,*'  is 
correct. 
InntucTioN  TO  Jubt,  **that  if  Pebson  with  Whom  Adultbbt  wa9- 
Allboed  to  be  Committed  was  as  well  known  by  the  name  of  Vest^ 
Brown  as  by  that  of  Vesta  A.  Brown,  they  would  be  warranted  in  find- 
ing that  the  ofiense,  if  committed,  was  committed  with  Vesta  Brown, '^ 
is  correct. 

Indioticxiit  for  adultery  with  one  Testa  Brown.  The  natnre^ 
of  the  eyidence  o£Eered  to  prove  the  marriage  is  given  in  th& 
opinion.  There  was  testimony  tending  to  prove  the  commission 
of  the  offense  chaiged.  The  instructions  given  and  the  one 
refused  appear  in  the  opinion.  The  jury  returned  a  verdict  of 
guilty. 

A.  Sanborn,  for  the  defendant. 

N.  D,  JppieUm,  attorney-general,  for  the  state. 

By  Ck>urt»  Afplbton,  J.    This  was  an  indictment  for  adulteryv 

To  prove  the  marriage,  the  prosecuting  officer  introduced  several 

witnesses,  who  testified  that  they  "  had  heard  the  defendant  say 

he  had  a  wife  and  family,  and  that  he  had  sent  for  them; "  that 

after  their  arrival  "  he  introduced  Mrs.  Libby  as  his  wife,  or  as 

Mrs.  Libby;"  ''that  they  occupied  one  bed-chamber;"  "that 

he  had  three  daughters;"  and  in  one  case  he  said  he  ''wanted 

hoard  for  his  wife  and  youngest  child; "  that  "  he  boarded  at  the 

house  of  the  witness  with  his  supposed  wife  and  child; "  and  that 

he  \i8Qally  called  the  person  whom  he  introduced  as  his  wife  or 

HiB.  Libby  by  her  christian  name.    This  evidence  was  objected 
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to,  and  after  being  received,  the  counsel  for  the  aooueed  requested 
the  court  to  instruct  the  jury  that  it  was  insufficient  to  prove  the 
fact  of  marriage. 

The  request  of  the  counsel  was  denied,  and  the  court  in- 
structed the  jury  that  "  if  from  all  the  testimony  in  the  case, 
introduced  for  the  purpose  of  proving  the  marriage  of  the  de- 
fondant,  they  were  satisfied  beyond  a  reasonable  doubt  that  he 
was  legally  married,  and  his  wife,  to  whom  he  was  legally  mar- 
ried, was  living  at  the  time  of  the  crime  alleged  to  have  been 
committed,  they  were  authorized  to  find  the  fact  of  marriage/' 

The  instruction  given  was  clearly  correct,  and  the  evidence  to 
wiiich  objections  were  taken  was  properly  admissible.  If  con- 
fessions are  admissible  to  prove  the  commission  of  a  crime,  they 
are  equally  so  to  prove  a  portion  of  the  facts  which  enter  into  and 
constitute  the  crime.  If  they  are  admissible  to  prove  sexual  in- 
tercourse—a fact  essential  to  sustain  the  charge — ^they  must  be 
to  prove  the  marriage.  It  would  be  absurd  to  admit  a  confes- 
sion of  sexual  intercourse  and  refuse  the  confession  of  a  mar- 
riage, without  proof  of  which  the  offense  would  be  differently 
classified,  though  belonging  to  the  same  general  description  of 
delinquency. 

Accordingly,  it  was  held  in  Damon's  Case,  6  Me.  148,  that 
proof  by  witnesses  who  saw  the  marriage  is  prima  facie  suffi- 
cient on  an  indictment  for  bigamy.  In  GayforSs  Case,  7  Id.  57, 
this  court  decided  that  the  prisoner's  confession  of  the  marriage 
if  it  took  place  in  another  state  was  sufficient,  and  gave  a  strong 
intimation  that  such  evidence  might  be  received  if  the  marriage 
was  in  this  state.  In  Ham's  Case,  11  Id.  891,  the  same  ques- 
tion arose  in  the  case  of  a  domestic  marriage,  and  it  was  deter- 
mined that  the  marriage  to  be  proved,  wherever  solemnized, 
might  be  shown  by  the  confessions  of  the  prisoner,  deliberately 
and  voluntarily  made. 

This  question  again  arose  in  State  v.  Eddgskins,  19  Me.  155  [80 
Am.  Dec.  742],  and  it  was  there  held  that  a  marriage  in  fact,  aft 
distinguishable  from  one  inferable  from  circumstances,  must  be 
proved;  but  the  principle  of  law,  that  the  confession  of  ar 
adulterer  of  his  marriage,  deliberately  and  understandingly 
made,  is  receivable  in  evidence,  was  not  denied,  much  less  over- 
ruled. But  the  confessions  once  made,  and  under  circiunstance? 
which  render  them  admissible,  it  is  for  the  jury  to  determine 
the  just  degree  of  confidence  which  they  may  place  in  them. 
The  weight  to  be  given  to  the  testimony  is  especially  for  their 
consideration. 
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It  yraa  held  ia  State  T.  TTtnik^^,  UN.  H.  481 » thai  a  marriage 
in  fact  mnst  be  proved,  and  that  it  might  be  proved  by  any  one 
present,  bat  if  provable  by  any  one  present,  it  is  not  readily  per- 
ceived -why  the  confessions  of  the  person  married  are  not  equally 
satisfactory  proof  of  the  fact  in  proceedings  against  him.  ffabes 
ream  canfideniem. 

It  is  urged  that  the  confessions  may  have  been  improvidently 
made,  and  that  the  prisoner,  not  married,  may  yet  have  con- 
fessed to  a  marriage.  If  so,  still  the  possibility  of  the  untruth 
of  confessions  affords  no  reason  for  their  exclusion.  Such  pos* 
sibilitjr  would  exclude  all  proof  of  this  nature.  If  so,  the  de- 
fendant has  little  cause  of  complaint,  as  he  is  convicted  because 
the  jury  placed  too  much  reliance  upon  statements  made  by 
him. 

Any  regrets  which  naturally  arise  from  the  contingent,  though 
possible,  infliction  of  a  misplaced  punishment  will  be  somewhat 
lessened  by  the  fact  that  if  the  woman  introduced  by  the  defend- 
ant as  his  wife,  and  with  whom  he  had  lived  as  such  for  years, 
and  by  whom  he  had  become  the  father  of  children  whom  he 
recognized  as  his  own,  was  not  in  fact  his  wife,  that  she  was  a 
competent,  though  she  may  be  reasonably  supposed  to  be  a  re- 
luctant, witness,  by  whom  he  could  have  disproved  the  prima 
facie  case  made  out  against  him  by  his  confessions. 

No  evidence  of  reputation  appears  to  have  been  offered.  The 
confessions  of  the  defendant,  and  his  acts  corresponding  to  those 
confessions,  were  properly  received  in  evidence. 

The  instruction,  that  id  the  person  with  whom  the  adultery 
was  alleged  to  be  committed  veas  as  well  known  by  the  name  of 
Vesta  Brown,  as  by  that  of  Yesta  A.  Brown,  they  would  be 
warranted  in  finding  that  the  offense,  if  committed,  was  com- 
mitted with  Yesta  Brown,  was  correct.  By  the  testimony  it  ap- 
peared that  she  was  known  by  different  names.  The  jury  found 
she  veas  as  well  known  by  one  as  by  the  other  name. 

Exceptions  overruled. 

TBoncT,  O.  J.,  and  CumHa  and  Hathaway,  JJ.,  concurred. 
BiOB  and  Goodxhow,  JJ.,  concurred  in  the  result. 

Coims8io2i8  OF  Pabtt  of  P&KVioas  Ma&biaob  aks  Admissible,  in  fto 
indictmeQt  for  living  in  adaltery,  to  prove  the  fact  of  tach  marriage:  Cam- 
trm  ▼.  attUe^  4S  Am.  Dec.  Ill;  Cook  v.  8uUe,  56  Id.  410,  and  cases  cited  in 
•ofee  to  tame  418.  As  to  proof  of  marriage  by  declarations  and  admissions, 
gMMrally,  see  note  to  Taiflor  v.  8weei,  22  Id.  161,  disonssing  the  qaestioo  al 
iHM  langth;  note  to  Janes  v.  State^  62  Id.  662. 
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MiSNomR  IN  iMDicnisirr,  Effect  of:  Lyne$  t.  SUUe,  80  Am.  Deo.  557i 
Dcmnd  r.  United  States,  39  Id.  457;  May  ▼.  State,  45  Id.  648.  Even  in  ma 
Indiotment  for  murder,  an  error  in  the  middle  name  of  the  deceased  has  been 
lield  not  material:  PtopU  v.  Loekwood,  6  Cal.  205. 

Tbb  pbimoipal  cask  was  oitkd  in  Camden  t.  Belgrade,  75  Me.  131,  to 
the  point  that  in  Maine,  even  in  criminal  proeecntions,  while  common  repu- 
tation and  the  like  are  not  competent  to  prove  marria^i^e,  other  circumstantial 
evidence,  such  as  cohabitation,  birth  of  children,  and  contemporaneous  reo- 
-ognition  of  the  fact  by  the  parties  to  the  marriage  contract,  is  admissible; 
«Bd  on  page  133  of  the  same  case,  that  the  court  would  not  lightly  disregard 
the  evidence  of  circumstances,  but  on  the  contrary,  would  give  it  attention 
«s  fit  to  be  weighed  against  the  presumption  of  innocence  in  criminal  < 


GbOOKBB  V*   GULLIFEB. 

[UlUam,4»L} 
Sailbb  n  Qvmrr  of  Contsbsion  if  Hb  Usbs  PBOPnar  Bailbd  to  Hih 

or  DiFFBBiHT  Mannbb  or  for  other  purposes  than  those  designated  ia 

the  contract  of  bailment,  and  trover  is  maintainable  therefor. 
Sailbx  Imtbustbd  WITH  Bailbb  Pbopbbtt,  TO  Bs  Used  in  his  Sbbvici 

AND  IN  ms  BusiKBSS,  has  no  right  to  lease  such  property  to  another  to 

be  used  by  the  latter.    The  contract  of  bailment  confers  on  him  no  gen* 

•ral  right  to  dispose  of  its  use  or  enjoyment  as  he  may  see  fit 
Salk.— Dbutbrt  of  Abtiolb  at  Fixbd  Pbiob,  undbb  Altbrnatitb 

AoiNKBMBNT  that  the  article  is  to  be  paid  for  or  returned  at  the  option 

of  the  party  receiving  it,  constitutes  a  sale. 
Conditional  Salb. — Wkbrb  Pbopbbtt  is  Sold  and  Dblivbred  bt  Onb 

TO  Anothbb,  and  the  vendee  admits  the  title  to  be  in  the  vendor,  and  to 

remain  there  until  such  property  is  fully  paid  for,  the  transactioa 

amounts  to  a  conditional  sale. 
Vbndor's  Right  to  Pbopbbty   Sold   undbb  Conditional  Salb.— The 

vendor,  if  guilty  of  no  laches,  may  reclaim  the  property  even  from  • 

vendee  in  good  faith  and  without  notice. 
Chattbl  Sold  undbb  Conditional  Salb  is  in  Constbuctivb  PoesBSSiov 

OF  Sbllbb,  and  an  action  may  be  maintained  without  a  demand  in  caae 

of  a  conversion  by  the  purchaser. 

Tbotxb.    The  facts  are  in  the  opinion 

<7.  P.  Broum,  for  the  plaintiff. 

J.  A.  Peters,  for  the  defendants. 

By  Coort,  Apfleton,  J.  On  the  ninth  of  November,  1855, 
ihe  plaintiff  agreed  with  the  defendants  that  Bichard  Moors 
«nd  two  other  good  teamsters  should  go  into  the  woods,  with 
•sixteen  horses  belonging  to  the  plaintiff,  but  then  in  the  pos« 
•session  of  Moors,  and  work  for  the  defendants  during  the  com« 
ing  lumbering  season,  on  certain  terms  and  conditions  specified 
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in  the  contracts  between  the  parties.  The  defendants  being 
unable  to  lumber,  as  they  had  intended,  and  consequently  hav- 
ing no  use  for  the  horses,  leased  the  same  to  Fiske  &  Dale,  to 
be  by  them  employed  in  lumbering,  for  the  same  period  of  time 
in  which  they  were  entitled  to  their  use.  The  horses  continued 
in  the  service  of  Fiske  &  Dale  until  they  were  accidentally 
bnmed,  without  neglect  or  fault  on  the  part' of  any  one,  and  this 
action  is  brought  for  their  loss. 

The  plaintiff  had  the  May  previous  contracted  to  sell  the 
horses  in  dispute  to  the  Bichard  Moors  named  in  his  contract 
with  the  defendants,  who,  when  he  received  them  into  his  pos- 
tesaion,  gave  back  a  receipt,  in  and  by  which  he  admitted  the 
title  to  the  horses  to  be  in  the  plaintiff,  and  further  stipulated 
that  they  were  to  continue  to  be  his  properly  *'  until  he  is  fully 
paid  for  them,  both  principal  and  interest,'*  and  after  promising 
to  employ  them  in  his  service,  in  hauling  slate  during  the  ensu- 
ing hauling  season,  he  agreed  at  the  end  of  the  same  **  to  pay 
Baid  Crocker  for  said  horses,  or  deliver  them  to  him." 

To  the  maintenance  of  this  action,  which  is  trover  for  the 
conversion  by  the  defendants,  in  leasing  the  property  to  Fiske  & 
Dale  without  authority,  the  counsel  for  the  defendants  interpose 
various  grounds  of  defense. 

1.  As  the  plaintiff  is  bailor  and  the  defendant  is  bailee,  it  is 
insisted  that  the  action  should  have  been  assumpaU  upon  the 
written  contract  between  the  parties. 

Though  an  action  of  asaumpsU  might  have  been  successfully 
maintained,  still  it  does  not  follow  that  the  present  form  of 
action  is  misconceived.  No  principle  of  law  is  better  settied 
than  if  the  bailee  uses  the  prox>erty  bailed  for  purposes  variant 
from  those  for  which,  by  the  contract  of  bailment,  they  were  to 
be  used,  that  this  constitutes  a  conversion,  and  that  trover  is 
maintainable  therefor.  As,  for  instance,  if  one  hires  a  horse  to 
ride  to  Hampden,  and  goes  beyond  that  place,  or  in  an  oppo- 
site direction,  he  would  be  liable  in  trover:  Whedock  v.  Whed' 
wrighty  5  Mass.  104.  So  if  the  stipulation  be  that  the  thing 
bailed  is  to  be  employed  in  the  service  of  A,  and  in  his  busi- 
ness, the  bailee  would  have  no  right  to  lease  the  property  to 
another,  to  be  by  him  used.  The  bailor  intrusts  his  property  to 
the  care  and  custody  of  the  x>erson  with  whom  he  contracts  for 
its  hire,  but  he  confers  upon  him  no  general  right  of  disposing 
of  its  use  or  enjoyment  as  he  may  see  fit. 

2.  As  the  contract  between  the  plaintiff  and  Moors  is  in  the 
alternative  to  pay  for  the  horses  or  return  the  same,  it  is  urged 
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that  this  constitateB  a  sale  to  Moors,  and  vests  the  title  to  tlia 
horses  in  him. 

The  general  proposition,  that  a  deliveiy  of  an  article  at  a  fixed 
price,  to  be  paid  for  or  returned,  constitutes  a  sale,  is  not  ques- 
tioned. When  the  option  is  with  the  party  receiTing,  to  pay 
for  or  return  the  goods  received,  the  uniform  current  of  author- 
ities is  that  such  altematiye  agreement  is  a  sale. 

But  in  the  present  case  there  are  other  elements  which  modify 
and  control  the  general  principle.  Moors  not  merely  agreed  to 
pay  for  or  return  the  horses,  but  at  the  very  instant  of  the  bail- 
ment he  admitted  the  title  to  the  same  to  be  in  the  plaintiff,  and 
agreed 'that  they  should  continue  be  his  until  they  should  be 
fully  paid  for.  It  is  obvious  that  Moors  could  not  contest  the 
plaintiff's  title,  and  these  defendants  are  certainly  in  no  better 
condition. 

This  case  is  most  clearly  distinguishable  from  those  which 
have  been  cited  as  bearing  upon  this  point.  In  Eolbrook  v. 
Armstrong^  10  Me.  81,  there  was  a  parol  agreement  to  pay  for 
the  property  in  dispute,  or  return  the  same  at  the  end  of  two 
years,  but  it  was  no  part  of  the  contract  that  the  title  should  be 
and  remain  in  the  plaintiff  during  that  period.  In  Dearborn  v. 
Turner,  16  Id.  17  [38  Am.  Dec.  630],  it  was  held  that  Nason, 
who  received  the  property,  *'  having  the  alternative  to  return  or 
pay,  the  property  passed  to  him,  and  he  was  at  liberty  to  sell; " 
but  in  that  case  the  plaintiff  had  not  reserved  the  tiUe  in  him- 
self till  payment.  In  BasweU  v.  BicknaU,  17  Id.  844,  the  party 
receiving  the  article  in  dispute  verbally  agreed  to  pay  a  certain 
price  therefor  or  to  return  the  same  in  a  given  time.  '*  The  prop- 
erty," remarked  Weston,  0.  J.,  "in  the  thing  delivered  passes, 
and  the  remedy  of  the  former  owner  rests  in  contract.  It  is  the 
option  conceded  to  the  party  receiving  which  produces  this  effect. " 
But  the  option  in  the  present  case  was  qualified  by  the  special 
agreement  that  the  title  was  to  remain  in  the  plainiiff  till  pay- 
ment. In  Perkins  v.  Douglas,  20  Id.  817,  the  written  promise 
was  to  return  the  chattel  or  to  pay  therefor,  and  nothing  more. 
"Such  a  contract,"  says  Shepley,  J.,  "  does  not  reserve  to  the 
seller  any  right  in  the  property  for  the  security  of  the  purchase 
money."  But  here  that  right  was  reserved  in  most  clear  and 
explicit  terms.  In  Souihwich  v.  Smith,  29  Id.  228,  there  were 
notes  given  for  the  hides,  and  a  further  agreement  to  return  the 
leather  made  from  the  same,  if  the  notes  should  not  be  paid  at 
maturity,  and  the  proceeds  to  be  applied  to  their  payment,  but 
no  language  is  found  in  the  contract  by  which  the  plaintiff  re- 


Digitized  by  VjOOQ IC 


185&]  Crocker  v.  Oullifer.  121 

seiYed  anj  ownership  in  the  property  deliyered;  if  there  had 
been,  the  decision  would  have  been  otherwise. 

3.  The  plaintiff  had  the  right  of  immediate  possession  for  the 
summer,  which  is  the  season  for  hauling  slate.  His  contract 
with  the  defendants  described  them  as  his,  but  in  the  possession 
of  his  servant.  The  sale  being  conditional — that  no  title  shall 
pass  till  the  vendoe  shall  pay  the  price  of  the  articles  sold  and 
delivered — ^the  vendor,  if  guilty  of  no  laches,  may  reclaim  the 
properly,  even  from  a  vendee  in  good  ^th  and  without  notice: 
CoggiU  v.  New  Haven  Railroad  Company^  8  Gray,  545.  The 
chattel  in  such  case  is  in  the  constructive  possession  of  the  seller, 
and  an  action  may  be  maintained  without  a  demand,  in  case  of 
a  conversion  by  the  purchaser:  HUl  v.  Freenum^  8  Cush.  257. 

4.  Moors  had  no  authority  to  lease,  either  express  or  implied; 
and  that  the  defendants  so  regarded  it,  is  apparent  from  their 
telegraphic  dispatch  requesting  leave  to  lease  the  horses  to  Fiske 
&  Dale. 

5.  The  defendants  hired  the  horses  to  be  used  in  their  employ, 
and  they  had  no  right  to  transfer  their  control  and  use.  The 
contract  was  specific — to  be  used  by  them. 

The  evidence  offered  was  immaterial.  The  liability  of  the 
defendants  arose  when,  by  their  consent,  Fiske  &  Dale  assumed 
the  control  of  the  horses  leased  to  them.  That  act  was  a  con- 
version, if  the  plaintiff  deemed 'it  expedient  so  to  regard  it. 
Whether  they  were  afterwards  lost  by  carelessness  or  not  is  an 
inquiry  of  no  concern  to  the  plaintiff.  The  risk  viras  henceforth 
on  the  defendants. 

Defendants  defaulted. 

TsHHST,  0.  J.,  and  Bioi,  Hathaway,  Outiino,  and  Goodenow» 
JJ.,  concurred. 

Bailsb  is  Guiltt  ov  Convxbsion  if  Hb  Uses  Bau«ed  Pbopbbtt  fob 
Other  Purposes,  or  in  a  different  manner  from  that  designated  in  the  oon- 
tnust  of  bailment,  and  trover  is  maintainable  therefor:  Chimn  v.  Woodt^  3 
Am.  Dec.  740;  De  ToOenere  v.  Puller,  12  Id.  616,  and  extensive  note  thereto 
61^-623,  on  liability  of  bailee  for  misuser,  and  treating  therein  of  misuser  as 
oonveraion;  Swift  ^*  Mo9dey,  33  Id.  197,  and  note  199;  Hart  v.  Skinner,  42 
Id.  500;  WhUloek  v.  Heard,  48  Id.  73;  Woodman  v.  Hubbird,  57  Id.  310; 
and  replevin  may  be  maintained;  Sfmeraon  v.  Fisk,  19  Id.  206.  Bailee's  poe- 
session  is  the  bailor's:  PhUip$  v.  HarrisB,  Id.  166. 

Bailee  has  No  Eight  to  Intrust  Bailed  Pbopebtt  to  Another: 
Aguew  v.  Johnmm,  62  Am.  Dec  303. 

DiariNOTioN  between  BAiufEET  AND  CoNDiTioiiAL  8als:  Brjftmi  V. 
Orotfty,  68  Am.  Deo.  767. 
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Trasbwesl  of  Chattels,  bt  WmoH  Option  ib  GivEir  to  T&ansfsbki 
either  to  retam  or  pay  for  the  Bame  by  a  certain  day,  is  a  valid  sale,  and 
vesta  the  property  in  the  transferee:  Buttoell  v.  Biehnell,  35  Am.  Deo.  262. 

In  Ck>NDiTioNAL  Sales,  Title  to  Goods  Sold  Remains  in  Vendob  nntO 
the  performanoe  of  the  condition:  See  note  to  Mount  v.  Hairria,  40  Am«  Dec 
91;  £o9e  V.  SUtrp,  44  Id.  121,  and  cases  cited  in  note  to  same  124;  Luey  v. 
Bundy,  32  Id.  359,  and  note362.  In  LueketU  v.  Towtuend,  49  Id.  723,  it  is 
held  that  a  conditional  sale  passes  the  title  to  the  vendee,  with  a  reservation 
to  the  vendor  of  a  right  to  repurchase  the  property  at  a  fixed  price  and  speci- 
fied time.  Such  a  sale  is  absolnte  where  the  vendee,  daring  the  time  for 
payment,  has  disabled  himself  from  performing  the  condition  by  substan- 
tially injuring  the  chattel:  Bay  v.  Thompton^  69  Id.  187>  and  note  188. 

The  principal  oasb  was  cited  in  Badger  t.  Hatek^  71  Me.  606»  to  thi 
first  point  in  the  syllabus,  mtpreu 
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Bbbby  V.  OmFFor. 

(10  Mamwlaxd,  37.] 
'  BT  GSBDnOB  VBOM  DXBTOB  OF  PBOMiaaOBT  KOTB  OV  TBIBD  FB»» 

•oir  or  Patmeht  of  Aooouht  Dux  doss  not  Bxtdtovibb  Obioiha& 
Claim,  nnlfla  thare  !•  an  express  agreement  to  receive  the  note  as  pay* 
ment  and  nin  the  risk  of  its  being  paid. 

RirusAL  OF  iNSTRUonoN  IN  ALTERNATIVE  IS  RiOHT,  when  one  of  the 
alternatives  is  erroneoos,  although  the  other  may  be  correot. 

IvsTKUcnoN  IS  Ebbonbous  when  the  jnry  is  instmoted  that  if  the  creditor 
received  a  note  "  in  settlement  for.  or  in  payment  of  the  aocoont  sned 
on,**  the  debtor  was  entitled  to  a  credit  for  the  amount  of  the  note*  al* 
though  the  maker  and  iirst  indorser  became  applicants  for  the  benefit  of 
the  insolvent  laws  and  were  finally  discharged. 

AjBSUKPea  on  an  ox)6n  aooount,  commencing  May  8,  1845, 
•nd  ending  October  10, 1846.  On  May  8, 1845,  the  defendant, 
for  the  amoont  of  a  bill  of  goods  that  day  purchased  of  the 
plaintiflfB,  delivered  to  them  his  own  note  and  certain  collateral 
McnritieB,  and  on  July  27, 1846,  delivered  to  them  a  note  of 
James  B.  Brooks  to  himself,  indorsed  by  William  B.  Brooks» 
both  of  whom  were  sabseqnently  discharged  under  the  insolvent 
laws.  The  court  refused  to  give  the  instruction  asked  by  the 
defendant,  and  the  verdict  and  judgment  being  against  him,  he 
^[ipealed.    The  other  facts  are  stated  in  the  opinion. 

Samuel  H.  Berry  and  Thomas  O.  FraU,  for  the  appellant. 

B.  B.  B.  Chew,  8.  B.  Eance,  and  O.  O.  Magruder,  for  the 
appellees. 

By  Court,  Eoqlbsiom,  J.  This  appeal  has  been  taken  for  the 
poipoee  of  reversing  the  judgment  below,  upon  the  ground 
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that  fhe  ooart  erred  in  refusing  to  give  the  following  instmc* 
tion,  at  the  instance  of  the  defendant:  ''That  if  the  jury  find» 
from  the  evidence  in  this  cause,  that  the  plaintiffs  accepted  or 
received  the  note  of  said  James  B.  Brooks  in  settlement  for  or 
in  payment  of  said  account  sued  on,  that  then  the  said  defend- 
ant is  entitled  to  a  credit  for  the  amount  thereof,  although  the 
drawer  and  first  indorser  were  applicants  for  the  benefit  of  the 
insolvent  laws,  the  first  on  the  ninth  day  of  November,  1847,  and 
the  latter  on  the  thirty-first  of  December,  1846,  after  the  said 
note  matured,  and  obtained  final  discharges/' 

It  is  not  at  all  necessary  to  decide  whether  there  is  or  is 
not  sufficient  evidence  to  sustain  the  position  set  forth  In  the 
prayer,  because  there  was  no  error  in  refusing  it,  no  matter 
how  strong  the  proof  may  be.  The  legal  proposition  asserted 
is,  that  if  the  jury  believe  the  plaintiffs  either  accepted  or  re- 
ceived the  note  of  Brooks,  either  in  settlement  for  or  in  pay- 
ment of  said  account  sued  on,  then  the  defendant  is  entitled  to 
a  credit  for  the  amount  of  the  note,  notwithstanding  the  sub- 
sequent insolvency  of  the  maker  and  first  indorser.  The  alter- 
native form  of  the  prayer  clearly  assumes  it  to  be  sufficient  to 
discharge  the  defendant  from  responsibility  on  the  account  to 
the  amount  of  Brooks's  note,  provided  the  jury  should  believe 
the  plaintiffs  received  the  note  in  payment  of  the  account. 
Now,  suppose  the  evidence  shows,  beyond  doubt,  that  the 
plaintiffs  did  so  receive  it,  would  that  exonerate  the  defendant, 
to  the  extent  of  the  note,  from  his  original  liability  upon  the 
account,  notwithstanding  the  insolvency  of  the  pcuides,  upon 
the  note?  It  surely  would  not,  if  the  decisions  in  Olenn  v. 
Smiih,  2  Gill  &  J.  493  [20  Am.  Dec.  452],  Crawford  v.  Berry, 
6  Id.  71,  72,  and  Yates  t.  Donaldson,  6  Md.  896  [61  Am.  Dec. 
288 J,  are  to  be  considered  as  good  law.  In  the  first  of  those 
cases  it  vdll  be  seen  that  at  the  foot  of  an  account  is  the  fol- 
lovnng  receipt:  '*  Received  of  Mrs.  Ann  Haslett,  executrix  of 
William  W.  Haslett,  two  promissory  notes,  signed  by  herself 
and  indorsed  by  John  W.  Glenn  &  Co.,  in  payment  of  the 
above  account.''  And  yet,  on  page  612,  we  find  the  court, 
whilst  speaking  of  this  receipt,  saying:  '*  To  give  to  the  accept- 
ance of  a  note  the  effect  of  an  absolute  payment  or  extinguish- 
ment of  a  debt,  a  contract  that  it  should  be  so  must  be  shown; 
an  express  agreement  to  receive  it  as  payment  and  to  run  the 
risk  of  its  being  paid,  which  is  not  sufficiently  done  by  the  re- 
ceipt in  this  case  to  justify  us  in  saying  that  the  claims  of  John 
Heslip  against  the  estate  of  William  Haslett  was  extinguished 
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by  his  aoceptanoe  of  Ann  Haslett's  notes."  Prior  to  this  remark 
Chief  Justice  Buchanan  has  referred  to  several  cases  showing 
that  an  acknowledgment  of  having  accepted  or  received  a  note 
in  payment  of  a  prior  indebtedness  v^ill  not  extinguish  the  prior 
claim,  unless  such  accepting  or  receiving  is  under  an  agreement 
to  take  the  note  as  payment,  and  to  run  the  risk  of  its  being 
paid.  In  one  of  those  cases,  Putnam  v.  Leuria,  8  Johns.  389, 
the  plaintiff,  having  a  claim  against  the  estate  of  the  defendant's 
intestate,  received  the  defendant's  note  for  the  amount  and  gave 
him  a  receipt  in  these  terms!  "  Received  of  George  B.  Lewis 
fifty- three  dollars  and  ninety-six  cents,  it  being  in  full  of  all 
demands  which  I  have  against  the  estate  of  Eller  Lewis,  de- 
ceased." And  although  the  note  was  not  mentioned  in  the  re- 
ceipt, and  therefore  might  seem  to  be  treated  as  money,  still  it 
was  decided  that  the  note  did  not  extinguish,  the  debt. 

In  Crawford  v.  Berry,  6  Gill  &  J.  71,  72,  the  court  say:  *'  If 
the  api>ellee  sold  the  oxen  to  the  appellant,  and  received  the 
single  bill  of  Magruder  on  that  account,  without  an  agreement 
to  receive  it  as  payment  for  the  oxen,  and  to  run  the  risk  of  its 
being  paid  or  not,  it  viras  not  an  extinguishment  of  the  debt 
due  for  the  oxen,  which  continued  liable  to  be  enforced  if  the 
assigned  UU,  without  laches  on  the  part  of  the  appellee,  should 
not  be  paid." 

In  Yaie8  v.  Donaldson,  6  Md.  896  [61  Am.  Dec.  283],  it  is 
said:  "The  principle  is  well  settled  that  the  acceptance  of  a 
securily  or  undertaking  of  equal  degree  does  not  extinguish  the 
former  debt,  unless  it  be  received  in  satisfaction,  or  be  intended 
as  an  abandonment  of  the  remedy  on  the  first  contract." 

If  any  legal  principle  can  be  well  settled  by  repeated  uniform 
deoiaions,  the  cases  which  have  been  referred  to  must  be  suffi- 
cient to  show  that  where  an  account  is  due,  and  the  creditor  re- 
ceives from  his  debtor  a  promissory  note  *'  in  payment  of  the 
account,"  giving  a  receipt  in  those  terms,  the  note  is  not  a 
satisfaction  or  extinguishment  of  the  original  claim  unless  there 
be  evidence,  in  addition  to  the  receipt,  for  the  purpose  of  prov- 
ing an  agreement  that  the  creditor  was  to  receive  the  note  as 
payment,  and  to  run  the  risk  of  its  being  paid.  The  prayer 
before  us  is  not  consistent  with  the  principle  above  stated. 
ELad  it  been  granted  in  its  altenative  form,  one  of  those  alterna- 
tives would  have  instructed  the  jury  that  if  they  should  find 
the  plaintiffs  received  Brooks's  note  in  payment  of  t£e  account 
sued  upon,  then  the  defendant  is  entitled  to  a  credit  for  the 
amount  of  the  note,  although  after  its  maturity  the  maker  and 
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first  iudorser  became  applicants  for  the  insolyent  laws,  and  were 
finally  discharged  as  such. 

The  proposition  submitted  in  the  prayer  is  not  that  if  the 
jury  belieyed  the  note  was  received  in  payment,  although  the 
maker  and  first  indorser  might  afterwards  become  insolvent, 
then  the  defendant  is  entitled  to  a  credit  for  the  note,  but  that 
if  the  note  was  received  in  payment,  then  it  should  be  a  credit 
for  the  defendant,  although  the  parties  mentioned  did  after- 
wards become  insolvent. 

It  is  unnecessary  to  decide  whether  the  instruction  is  right  or 
not  in  regard  to  the  note  having  been  accepted  or  received  in 
settlement  for  the  account,  because  even  if  the  view  of  the  de- 
fendant in  that  respect  is  correct,  still,  as  the  other  alternative 
of  the  prayer  is  erroneous,  the  court  were  right  in  refusing  it. 
The  judgment  will'  therefore  be  afSrmed. 

Judgment  affirmed.  

Nbootiablx  Papsb  Givbh  in  LiEn  ov  PBB-BXiSTnro  Dxbt,  whki  Bd- 
CHABOK:  See  Bamet  v.Smith,  64  Am.  Deo.  290;  Hatch  v.  Bamum^  66  Id.  50; 
Ralston  v.  Wood^  58  Id.  604,  and  other  catea  in  this  series  cited  in  the  notes 
thereto.  In  order  to  extinguish  the  original  obligation,  there  most  be  an 
express  agreement  to  receive  it  in  satisfaction  of,  or  an  intent  to  abandon 
the  remedy  on,  the  original  obligation:  BaUhnon  df  Ohio  R,  B,  Co,  v.  Cheen^ 
25  Md.  105;  Haines  v.  Pearce,  41  Id.  231;  and  if  a  person  receives  the  note 
of  a  third  person  with  an  express  agreement  to  receive  it  abaolntely  as  pay- 
ment of  another's  debt,  and  to  ran  the  risk  of  its  being  paid,  the  original 
debt  will  thereby  be  extinguished:  Hoopes  v.  Strasimrger,  87  Id.  401;  bat 
the  taking  from  the  same  party  of  a  security  of  no  higher  grade  or  dignity 
does  not  work  an  extinguishment  or  amount  to  a  payment,  bat  leaves 
the  original  obligation  in  full  force,  the  creditor  being  at  liberty  to  sue 
either  on  the  original  or  on  the  substituted  obligation:  Hopkins  v.  Boyd^ 
11  Id.  118;  and  a  charge  to  the  jury  which  implies  that,  as  matter  of  law, 
the  receipt  of  a  note  in  payment  of  a  debt  is  per  ee  an  absolate  satiaCaotioa 
thereof  is  erroneoas:  In  re  Hurst^  1  Flipp.  467;  S.  O.,  13  Nat.  Bank.  Bfl|^ 
460;  and  in  all  the  foregoing  cases,  other  than  those  from  the  Amarioan 
Decisions,  the  principal  case  is  cited. 


Sassoeb  v.  WmTELY. 

[10  MAJTZLuro,  96.3 

Fribumption  is  that  Makbb  of  PaoMisBoaT  Non  Rnmn  av  Flaoi 
WHSUB  Nora  IS  Datbd,  when  no  other  place  is  designated  as  that  of 
its  negotiation  and  payment;  but  this  presumption  may  be  ovsroome  by 
proof  thikt  the  maker  resides  elsewhere  and  the  holder  was  aware  of  his 
place  of  residence. 

Demand  of  Payment  and  Pkotsst  of  Promissobt  Non  xusr  bb  Madb 
AT  Rbsidbnob  o&  Placb  of  BusunBBB  OF  Makbb,  In  order  to  charge  so 
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indoner;  but  where  reddenoe  and  place  of  buainaH  are  Qnknowii  aad  can- 
not be  learned  by  reasonable  inquiry,  demand  and  protect  at  the  place  at 
which  the  note  is  dated  is  rafficient. 

AasuMPBiT  by  the  appellees  against  the  appellant  upon  a  prom- 
lasory  note  made  by  one  George  Calvert,  dated  ''Baltimore, 
February  16, 1854,"  and  payable  six  months  after  date  to  the 
order  of  the  defendant,  and  indorsed  hy  him  to  the  appellees. 
The  other  facts  are  stated  in  the  opinion. 

Danid  C.  Digges  and  John  M.  S.  Causin,  tar  the  appellant 

O.  O.  Magruder^  for  the  appellees. 

By  Conrt,  Im  Gbuan,  0.  J.  This  was  an  action  instituted  by 
the  appellees  against  the  appellant  as  indorser  of  a  promissory 
note  made  by  George  Calvert,  dated  Baltimore,  sixteenth  of 
Febroary,  1854,  and  payable  six  months  after  date.  The  de- 
fendant pleaded  the  general  issue.  The  note  matured  on  the 
nineteenth  of  August,  1854,  and  was  placed  in  the  hands  of  a 
notary  to  demand  payment.  The  record  states  that  the  notary, 
having  ascertained  that  the  maker  of  the  note  had  no  residence 
in  the  city  of  Baltimore,  and  no  place  of  business  there,  and 
being  unable  to  ascertain  where  he  resided,  went  to  the  post- 
office,  exchange,  and  court-house,  in  the  city  of  Baltimore,  and 
inquired  for  the  residence  of  the  maker,  and  for  the  residence 
and  post-office  of  the  appellant,  and  not  being  able  to  ascertain 
the  residence  or  post-office  of  either  of  said  parties,  protested 
the  note  for  non-payment.  A  notice  of  protest  was,  on  the 
same  day,  directed  to  the  appellant  at  Bidtimore,  and  put  in 
the  post-office  of  that  place.  There  was  no  question  made  at 
the  trial  as  to  the  making  and  indorsement  of  the  note.  The 
defendant  gave  evidence  that  for  the  last  forty  years  he  has 
resided  near  T7pi>er  Marlborough,  Prince  George's  county,  and 
that  his  post-office  during  all  that  time  has  been  at  the  last-men- 
tioned place.  He  also  gave  in  evidence  that  for  the  last  thirty 
years  he  has  had  extensive  business  transactions  in  the  city  of 
Baltimore,  both  with  commission  houses  and  banking  institu- 
tions, and  that  the  notary  could  have  easily  ascertained  his 
post-office  and  residence  had  he  made  inquiries  at  the  said 
banking  institutions  and  commission  houses.  Upon  the  whole 
of  the  evidence  the  defendant  prayed  the  court  to  instruct  the 
jury  that  there  was  no  sufficient  evidence  of  notice  to  bind  the 
indorser  in  this  action,  and  that  the  said  notarial  protest,  so  as 
■foresaid  offered  in  evidence,  was  insufficient  for  that  purpose; 
bat  the  court  overruled  the  prayer  of  the  defendant's  counsel. 
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And  permitted  the  said  notarial  protest  to  go  to  the  jury,  not* 
withstanding  the  evidence  of  the  defendant,  as  sufficient  evi- 
dence to  bind  the  defendant,  provided  thej  should  find  that  the 
eaid  defendant  indorsed  said  note  after  it  was  signed  by  the 
drawer.     To  which  opinion  the  appellant  excepted. 

It  is  the  correctness  of  this  ruling  of  the  circuit  court  that  is 
now  before  us  for  review.  The  question  presented  by  the  prayer 
of  the  defendant  is  simply  this:  What  kind  of  notice  is  required 
to  bind  an  indorser  who  indorses  a  promissory  note  dated  at  a 
place  different  from  the  county  of  his  residence,  and  other  than 
that  of  the  maker?  The  proof  in  the  cause  shows  the  note  was 
dated  Baltimore,  and  that  both  the  maker  and  indorser  re- 
sided in  Prince  Qeorge's  county  in  this  state.  The  notary  went 
to  the  court-house,  exchange,  and  post-office — ^having  ascer- 
tained that  the  maker  of  said  promissory  note  had  no  residence 
or  place  of  business  in  the  city — and  **  could  find  no  person  at 
either  of  said  places  who  would  pay  the  same  for  honor  or  on  ac- 
count of  the  maker  of  said  note."  He  protested  the  note  for  non- 
payment, and  *^  addressed  written  notices  to  the  said  indorsers 
of  the  said  promissory  note,  and  informed  them  that  it  had  not 
been  paid,  payment,  therefore,  having  been  denuuided  and  re- 
fused, and  that  they  would  be  held  responsible  for  the  payment 
thereof."  The  notice  for  the  appellant  was  addressed  to  him  at 
Baltimore  and  put  in  the  post-office,  the  notary  '<  having  made 
diligent  inquiiy  at  the  court-house,  post-office,  and  exchange, 
and  not  being  able  to  find  any  person  at  any  of  said  places  who 
oould  inform  him  where  the  indorser  [the  appellant]  resided, 
or  of  the  post-office  nearest  to  his  residence." 

There  is  no  evidence  in  the  record  of  any  custom  existing  in 
the  ciiy  of  Baltimore  in  regard  to  the  usual  mode  of  making 
demand  and  giving  notice  of  non-payment,  and  therefore  this 
case  must  be  determined  on  the  generally  recognized  principles 
of  commercial  law  applicable  to  negotiable  paper.  What  are 
these  principles?  It  may  be  stated,  as  one  of  universal  appli- 
cation, that  when  a  note  is  dated  at  a  particular  place,  and  no 
other  place  designated  as  that  of  its  negotiation  and  payment, 
"  the  presumption  is,"  says  Chancellor  Kent,  ''that  the  maker 
resides  where  the  note  is  dated,  and  that  he  contemplated  pay- 
ment at  that  place:"  3  Kent's  Com.  96.  ''But,"  continues  he, 
"it  is  presumption  only,  and  if  the  maker  resides  elsewhere 
within  the  state  where  the  note  falls  due,  and  that  be  known  to 
the  holder,  demand  must  be  made  at  the  maker's  place  of  resi- 
dence" or  pliM^e  of  business.    This  principle  is  recognised  and 
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adopted  in  NaOor  t.  Bowie,  8  Md.  256,  257,  and  is  condndTe  of 
the  case  now  before  ns.  The  note  was  dated  Baltimore,  and 
the  presumption  was,  therefore,  that  it  was  there  payable;  and 
although  this  presumption  is  not  so  absolute  as  to  preTent  con^- 
tiadiction,  yet,  in  this  case,  no  evidence  was  adduced  on  the 
part  of  the  defendant  to  show  that  the  '^holder''  of  the  note 
was  aware  that  the  maker  and  indorser  did  not  reside  in  the  city 
of  Baltimore.  As  to  diligence  and  thoroughness  of  inquiry,  the 
notaiy  says  he  made  diligent  inquiry,  but  could  not  find  any 
one  to  give  him  information  of  the  residence  of  the  parties.  It 
may  not  be  gratuitous  to  remark  that  when  persons  give  and  in- 
dorse notes,  they  should  take  care  to  see  th^  provide  for  the 
place  of  demand  and  of  notice  to  the  indorsers.  By  omitting  this 
precaution,  and  in  the  absence  of  the  knowledge  of  the  holder 
to  be  shown  in  proof,  the  place  of  the  date  of  the  note  is  to  be 
taken  as  the  place  of  residence  of  the  maker  and  indorser:  See 
the  case  of  Bank  of  Oclumbia  v.  FUhuqh.  1  Ear.  h  Q.  248. 
Judgment  a£Brmed.  

Dkhaitd  on  Non  at  Plagi  whxrx  It  n  Dated  is  not  mfilclent  if  the  res- 
Umioo  of  the  maker  it  known:  TctffUir  t.  Snjfder,  46  Am.  Deo.  467,  and  oaeea 
died  in  the  note;  but  where  no  partioaUur  place  is  denignated  ae  that  of  nego* 
tiation  and  payment,  the  presumption  ia  ^t  the  maker  resides  at  the  place 
where  the  note  is  dated,  bat  this  presumption  may  be  rebutted  by  proof  that 
the  holder  knew  of  the  place  of  residence  of  the  maker:  Sdden  y.  WoBkhtgian's 
Adm*r$,  17  Md.  879>  see  also  Siaylor  v.  Ball,  24  Id.  197;  and  the  diUgenoe 
required  of  the  holder  in  seeking  for  the  place  of  residence  of  the  maker 
•hould  be  such  as  business  men  ordinarily  employ  when  their  interests  de- 
pend on  obtaining  correct  information,  and  he  roust  act  in  good  faith,  and  not 
gife  credit  to  doubtful  information:  TThUridge  y.  Rider,  22  Id.  659;  and  if  he 
has  used  reasonable  diligence,  a  mistake  as  to  the  residence  or  nearest  post- 
office  of  the  maker  and  indorser  does  not  depriye  him  of  his  remedy:  Moon 
T.  Hardctutle,  11  Id.  490,  the  principal  case  being  dted  in  the  above  Mary< 
land< 


BnoKET  V.  Snouffeb. 

[10  UAMthUtD,  149.* 
PfeORBTT  or  ApPUOAXT  101  BkNEFIT  of  Im  80LVXNT  LaW  IS  OT  CUSIODT  Of 

Law  for  the  benefit  of  the  creditors,  and  while  in  such  custody  can- 
not be  distrained  for  rent. 

DUAIO)  FOB    BbNT    is  NOT  PKB  Sx  LiXN  ON   G0OD8  ON  LkASSD  PEKMIBBa 

bat  becomes  a  lien  only  after  the  right  of  distress  has  been  exercised. 
DmANn  FOB  RxNT  Dub  at  Tdcb  of  Affuoation  fob  Disohabob  undbb 
Inbolvbnt  Law,  accompanied  by  a  subsequent  distress,  does  not  follow 
the  property  as  an  incumbrance  or  lien  into  the  hands  of  the  trustee,  un- 
der the  Maryland  act  of  1805,  when  there  is  no  levy  of  JSen/aei<u  prior 
to  the  application. 
Am.  Dbo.  Toi^  LXIX— • 
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Ihsoltenot.  John  B.  Snouffer,  on  the  third  of  Augnst,  1862, 
petitioned  for  the  benefit  of  the  insolvent  laws,  and  A.  F. 
Snouffer,  having  been  duly  appointed  his  trustee,  was  ordered  by 
the  circuit  court  to  sell  the  insolvent's  property,  consisting  of 
growing  com  and  wheat  in  the  straw  situated  on  the  farm  rented 
by  the  insolvent  from  Charles  C.  Tucker;  and  the  trustee  accord- 
ingly duly  sold  the  same  to  Miller  &  Snouffer  on  August  80, 
1852,  but  none  of  the  property  was  removed  from  the  farm,  or 
from  the  possession  of  the  trustee.  On  the  first  of  September! 
1852,  Tucker  seized  the  same  property  under  a  warrant  of  dis- 
tress for  a  year's  rent  of  the  farm,  due  July  1, 1852,  and  sold  the 
same  to  pay  the  rent  while  it  was  yet  in  the  possession  of  the 
trustee.  In  his  account  the  trustee  claimed  a  deduction  from 
the  amount  of  the  assets  that  came  into  his  hands,  the  amount 
of  the  property  thus  sold  by  Tucker,  and  also  his  costs  and  ex- 
penses. Buckey,  a  creditor  of  the  insolvent,  resisted  the  claim, 
on  the  ground  that  the  sale  by  Tucker  was  illegal.  The  case 
was  referred  by  agreement  to  a  special  auditor,  who  reported 
two  accounts.  No.  1  disallowing  the  trustee's  claim,  and  No.  2 
allowing  it,  the  latter  of  which  audits  the  court  ratified,  and 
Buckey  appealed. 

Joseph  M,  Palmer^  for  the  appellant. 

R,  H,  Marshall^  for  the  appellee. 

By  Court,  Tdck,  J.  Whatever  may  be  the  law  elsewher  e,  in 
this  state  when  a  debtor  applied  for  the  benefit  of  the  insolvent 
laws  under  the  act  of  1805,  c.  110,  and  its  supplements,  his 
property  came  under  the  custody  of  the  law,  for  the  benefit  of 
his  creditors:  Alexander  v.  OhUselin,  5  Gill,  138;  Waters  v. 
Daahiell,  1  Md.  455.  And  it  being  well  settled  that  goods  in 
tiie  custody  of  the  law  are  not  liable  to  be  distrained,  it  follows 
that  the  distress  relied  upon  by  the  appellee  cannot  be  sustained, 
the  property  at  the  time  having  been  beyond  its  reach. 

That  a  claim  for  rent  is  of  peculiar  character,  and  may  be 
recovered  in  full,  when  other  creditors  of  the  tenant  will  be 
allowed  a  dividend  only  of  his  estate,  cannot  be  denied.  But 
we  do  not  understand  this  to  be  in  consequence  of  the  rent  being 
per  se  a  lien  on  goods  found  on  the  premises.  It  is  because  the 
law  allows  the  landlord  to  collect  his  rent  by  seizing  the  prop- 
erty as  a  pledge,  to  be  dealt  with  according  to  its  requirements. 
That  it  bind9  as  a  lien  only  when  this  legal  right  of  distress  has 
been  exercised  is  conceded  by  the  appellee's  argument,  and  the 
oases  referred  to  show  this  to  be  the  law:  Eden,  304;  Bouvier't 
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Bao.  Abr.  695.  In  England  the  doctrine  in  cases  of  bank- 
raptcy  is  different  from  the  law  in  this  state  in  cases  under  the 
insolvent  83r8tem.  According  to  their  decisions,  the  landlord  is 
allowed  a  preference,  although  he  distrains  after  the  bankruptcy; 
but  it  is  upon  the  ground  that  the  proceedings  do  not  place  the 
property  in  cusiodia  legis,  as  we  hold  the  acts  of  insolvency  to 
do  here.  It  follows,  therefore,  that  if  we  are  right  in  saying 
that  under  our  acts  of  assembly  the  insolvent's  estate  is  placed 
in  the  hands  of  the  law,  the  reason  of  the  English  rule  is  against 
allowing  the  appellee  a  preference:  Eule  as  to  Landlords,  F; 
Anonymous,  1  Atk.  102;  Ex  parte  Deacfiarmes,  Id.  103;  Ex  parte 
Plummer,  Id.  103;  Ex  parte  Grove,  Id.  104. 

The  legislation  upon  the  subject  indicates  that  rent  was  never 
considered  as  possessing  the  attributes  of  a  lien.  If  so,  why 
was  it  declared  by  the  statute  of  Anne  that  sheriffs  levying  exe* 
eutions  should  satisfy  one  year's  rent  ?  If  rent  was  a  lien  before 
the  statute,  the  property  passed  to  the  sheriff  incumbered  with 
the  landlord's  claim;  and  the  plaintiff  in  the  execution  could 
have  had  satisfaction  only  after  payment  of  the  rent:  Again,. 
by  our  act  of  1836,  c.  192,  such  demands,  under  certain  limita- 
tions,  are  allowed  priority  in  the  administration  of  decedents^ 
estates  without  a  distress.  Surely,  this  act  would  not  have  been 
passed  if  it  had  been  supposed  that  rent  was  already  a  lien  or 
incumbrance.  The  act  of  1826,  c.  266,  does  not,  as  we  think,  sup- 
port the  appellee's  claim.  It  relates  to  removals  of  property 
**  by  the  tenant,  or  by  his  order  and  direction,"  declaring  cer- 
tain removals  to  be  clandestine,  and  does  not  in  terms  or  by 
intendment  affect  titles  acquired  by  insolvent  trustees. 

But  we  think  the  act  of  1805,  c.  110,  sec.  7,  is  decisive  of  the 
question.  It  gives  priority  to  judgments,  incumbrances,  and 
Hens;  but  it  declares  also  that  no  process  against  the  property 
■hall  have  any  effect  thereon,  **  except  writs  of  Ji.  fa.,  actually 
and  bona  fide  laid  before  the  time  of  the  application."  Whether 
a  distress  for  rent  levied  before  that  time  is  process  within  the 
intent  of  the  act  doen  not  arise  on  this  appeal;  nor  would  such 
a  construction  aid  the  appellee,  because  he  made  no  such  dis- 
tress. The  point  is  whether,  without  a  previous  levy,  the  de- 
mand for  rent,  due  at  the  time  of  the  application,  accompanied 
by  a  subsequent  distress,  followed  the  properly  as  an  incum- 
bianee  or  lien  into  the  hands  of  the  trustee.  The  design  of  the 
law  was  to  prevent  creditors  from  acquiring  liens  after  the  ap- 
plication, and  to  deny  preference  to  claims  which  had  not  be* 
yomie  liens  before.    If  a  distress  warrant  be  regarded  as  process^ 


Digitized  by  VjOOQ IC 


132  Bucket  v.  Snouffbb.      [Maryland, 

it  is  excluded  by  the  last  words  of  the  seotion,  having  been 
leTied  too  late;  and  if  rent  is  not  a  lien  or  incumbrance»  the 
present  claim  is  not  protected  by  the  previous  clause.  We  con- 
sider this  section  as  equivalent  to  a  denial  of  the  preference 
asserted  on  the  part  of  the  appellee. 

We  do  not  think  that  this  view  of  ihe  subject  deprives  the 
landlord  of  any  peculiar  right.  The  law  has  granted  him  a 
remedy  enjoyed  by  no  other  class  of  creditors.  If  he  fails,  when 
entitled,  to  avail  himself  of  it,  he  has  no  more  reason  to  com- 
plain if  loss  results  than  has  a  judgment  creditor  who  n^lects  to 
sue  out  his^.ya.,  and  have  it  laid  before  his  debtor,  becomes 
an  insolvent  petitioner.  As  happens  in  other  cases,  the  land- 
lord here  has  lost  his  preference  1^  delay,  and  we  cannot  relieve 
him  without  disregarding  what  we  take  to  be  well-settled  prin- 
ciples of  law. 

The  order  ratifying  audit  No.  2  must  be  reversed,  and  audit 
No.  1  ratified  and  confirmed,  according  to  the  case  stated;  but 
costs  will  not  be  allowed  in  this  court. 

Order  reversed.  

Mb.  J08TICB  Mason,  in  dissenting  from  the  order  d  reTenal,  while  oonoed- 
ing  th*t  the  insolvent's  property  was  in  the  custody  of  the  law,  and  that  the 
distress,  and  all  proceedings  under  it  were  illegal  and  Told,  was  of  the  opinion 
that  rent  due  at  the  time  of  the  tenant's  application  for  the  benefit  of  the  in* 
solvent  laws  constituted  such  a  lien  or  incumbrance,  within  the  meaning  of 
the  seventh  section  of  the  act  of  1805,  as  attached  to  and  passed  with  the  in- 
solvent's property  to  his  trustee,  as  a  preferred  debt,  and  that  the  policy  ol 
the  law  invested  the  claim  for  rent  with  a  peculiar  and  superior  dignity  and 
importance;  and  inasmuch  as  this  right  to  distrain  for  rent  due  had  been  pre- 
served from  the  earliest  time,  even  superior  to  the  rights  of  judgment  and 
execution  creditors,  and  the  public  had  acted  upon  the  assumption  that  the 
claim  for  rent  was  a  preferred  one,  the  tenant's  mere  application  for  the  bene- 
fit of  the  insolvent  laws  should  not  have  the  effect  of  defeating  the  claim  for 
rent,  which  has  always  been  regarded  as  resting  upon  such  high  grounds;  and 
that  while  the  landlord  has  no  longer  the  right  to  distrain  for  the  rent  due, 
still  he  has  a  right,  by  reason  of  the  nature  of  his  claim,  after  proving  it 
against  the  insolvent's  estate  in  the  same  manner  as  any  other  creditor,  to 
have  it  paid  in  preference  to  any  other  claim,  his  remedy  by  distress  having 
been  suspended  by  operation  of  law. 

Distress  fob  Rent  afteb  Bakkbuptot  mat  jib  Madx  on  the  demised 
premises,  even  after  the  messenger  is  in  possession,  but  not  after  the  goods 
have  been  removed:  Martin  v.  Blacky  38  Am.  Dec  574. 

Thb  pbinoipal  cask  is  RxriBRKD  TO  in  Mefftra  v.  Smiih^  27  Md.  110,  in  a 
discussion  of  the  effect  of  a  distress  for  rent  that  became  due  after  a  sale  of 
the  goods  by  the  tenant  to  a  third  party,  by  wl^)m  a  suit  Is  brought  against 
the  tenant  for  damages  by  reason  of  the  distress;  and  in  Dewier  v.  OttxAtco, 
Id.  366,  in  which  it  is  held  that  the  goods  become  in  cu&todta  legi$  only  upon 
the  filing  of  the  petition  in  insolvency,  and  that  any  claim  that  had  become  a 
2ien  upon  the  goods  prior  to  the  petition  remained  thereon  while  they  were 
In  the  possession  of  the  receiver. 
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KOEOHLEFT  V.  HoOE's   LeSSEIL 

[10  Uabtzjlsd,  173.] 

Vamol  Evidbkoi  is  Admisstblk  to  Show  aqaimst  Which  of  Two  Db- 
WESDAVTs  Judgment  of  Justice  of  Peace  was  Rsnbkbed,  when  the 
action  was  against  two,  and  it  appeared  that  the  judgment  was  confessed 
by  "one  ot  the  defendants." 

JusaMENT  OF  Justice  of  Peace  upon  Confession  of  One  of  Two  De- 
fendants IS  Void  as  to  the  defendant  who  did  not  confess  judgment^ 
and  »  sale  of  his  property  thereunder  conveys  no  title  to  the  purchaser, 
when  the  judgment  does  not  specify  against  which  defendant  it  was  ren^ 
deredy  and  shows  that  it  was  rendered  against  one  only. 

Maktland  Act  of  1831  Bests  upon  Assumption  that  there  is  Actual. 
Judgment  ao^ainst  the  party  whose  estate  is  sought  to  be  divested;  and 
it  Is  onnecessary  for  such  a  party  to  appear  and  resist  proceedings  in  the 
ooonty  court  for  the  ratification  of  a  sale,  as  they  cannot  create  a  judg* 
ment  where  none  existed. 

Ratifigation,  under  Mabtland  Act  of  1831,  of  Sale  under  Judgment 
n  CoNCLUsrvs  only  of  the  notice  required  to  be  given  and  d  the  manner 
ci  sale,  and  is  not  condnsive  as  to  the  question  d  fraud  or  suiprise  in 
rendering  the  judgment. 

EjEcmsirr  for  a  lot  in  the  town  of  Cumberland.  The  appellee 
having  shown  a  prima  facie  valid  title  to  the  lot,  the  appellant, 
for  the  puipose  of  showing  title  out  of  the  appellee,  introduced 
in  eyidence  a  judgment  of  a  justice  of  the  peace  in  a  case  in 
which  Bezin  Y.  Hook  and  John  L.  Hook  were  defendants,  and 
which  showed  on  its  face  that  the  judgment  had  been  confessed 
by  **  one  of  the  defendants,"  without  showing  by  which  one. 
Ilie  court  admitted  evidence,  against  the  appellant's  objection, 
to  show  that  the  judgment  was  confessed  by  John  L.  Hook 
against  himself  only,  and  that  the  appellee  was  not  present  and 
had  no  knowledge  of  it.  The  judgment  was  for  the  plaintiff, 
and  the  defendant  appealed.  The  other  facts  are  stated  in  the 
opinion. 

WUHam  Walsh,  for  the  appellant. 
Thomas  Devecmon,  for  the  appellee. 

By  Court,  Mason,  J.  It  seems  that  a  judgment  had  been  ren- 
dered against  one  only,  without  specifying  which  of  two  defend- 
ants, in  a  suit  before  a  justice  of  the  peace;  that  an  execution 
was  subsequently  issued  against  both,  and  the  real  estate  of  one 
only,  namely,  the  present  appellee,  was  seized  and  sold.  The 
constable  returned  the  proceedings  to  the  county  court,  under 
the  act  of  1831,  c.  290,  and  notice  was  duly  served  upon  the 
•ppellee  to  show  cause  why  the  sale  should  not  be  ratified.    This 
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he  did  not  do,  but  suffered  the  sale  to  be  ratified  and  confirmed 
without  objection. 

Upon  this  state  of  facts,  the  appellant  prayed  the  court,  in 
substance,  to  instruct  the  juiy  that  if  they  should  find  that  the 
proceedings  upon  the  petition  for  the  ratification  of  the  sale 
were  had,  and  that  B.  Y.  Hook  had  notice  of  such  proceedings, 
then  he  was  concluded  by  the  ratification,  etc.  This  instruction 
was  refused,  and  hence  tiie  appeal. 

If  the  judgment  in  question  was  absolutely  void,  it  could  not 
of  course  bind  the  appellee;  but  if  it  was  not  void  ab  initio,  it 
would  certainly  have  been  competent  for  the  defendant  against 
whom  it  was  not  rendered  to  show  that  fact  by  parol  evidence, 
as  the  judgment  discloses  upon  its  face  that  it  was  rendered 
only  against  one.  In  either  case,  it  would  appear  that  there  was 
no  judgment  in  fact  against  the  appellee.  The  question,  then, 
which  arises  is,  whether  the  proceedings  in  the  county  court  for 
the  ratification  of  the  sale,  in  which  ratification  the  appellee  is 
supposed  to  have  acquiesced,  could  have  the  effect,  not  to  make 
valid  a  defective  or  voidable  judgment,  but  to  create  a  judgment 
where  none  existed  before. 

The  act  of  1831  rests  throughout  upon  the  assumption  that 
there  must  be  an  actual  judgment  against  the  party,  though  it  be 
even  voidable  for  inherent  or  patent  defects,  in  order  to  base  a 
proceeding  by  which  he  is  to  be  divested  of  his  real  estate.  The 
second  section  says  '*  any  judgment  rendered  by  a  justice  of  the 
peace  "  will  authorize  the  sale  of  the  real  estate  of  the  defendant, 
etc.  Under  the  third  section,  which  authorizes  the  court  to 
«<  examine  into  any  allegations  of  fraud  or  surprise  as  to  the  ob- 
taining and  rendering  of  the  judgment  under  which  said  sale 
shall  have  been  made,  and  if  said  court  shall  deem  the  judgment 
aforesaid  to  have  been  obtained  or  had  by  fraud  or  surprise,  it 
shall  vacate  and  annul  the  same,"  it  is  supposed  that  any  objec- 
tion to  the  sale  was  inquirable  into  by  the  court  and  concluded 
by  the  ratification.  This  position  is  not  correct.  The  alleged 
judgment  never  having  had  any  existence,  or  being  absolutely 
void  as  against  the  present  appellee,  all  the  proceedings  under 
it  were  coram  non,  and  therefore  also  void,  and  it  was  not  neces- 
eaiy  for  the  defendant,  though  he  had  notice,  to  appear  and 
resist  them.  The  basis  of  the  whole  proceeding  being  absent, 
namely,  a  judgment  prima  facie  valid  at  least,  it  was  not  in  the 
power  of  tiie  court  to  supply  this  vital  omission,  by  any  action 
it  might  have  taken  in  the  matter,  without  the  positive  assent  o| 
the  defendant. 
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The  only  office  of  the  cotirt  was  to  inquire  whether  the  jndg- 
ment  had  been  **  obtained  or  had  by  fraud  or  surprise.''  Surely, 
under  this  authority,  it  was  not  competent  for  the  court  to  create 
a  judgment  where  none  existed,  or  to  make  a  good  and  valid 
judgment  out  of  one  absolutely  void  upon  its  face. 

It  will  be  observed  further  that  the  act  of  1831  does  not  make 
the  ratification  conclusiye  as  to  the  question  of  fraud  and  sur- 
prise in  rendering  the  judgment,  but  it  simply  declares  **  that 
«aid  ratification  and  confirmation  shall  be  deemed  and  taken  as 
conclusiYe  evidence  of  the  sufficiency  and  regularity  of  tiie  notice 
required  as  aforesaid  [of  the  sale],  and  manner  of  making  such 
<ale."  The  ratification,  therefore,  is  only  conclusive  of  tiiB  no- 
tice required  to  be  given  and  the  manner  of  the  sale. 

Judgment  affirmed.  

RATmoATioN  nuDBB  Mabtland  Act  or  1831,  of  Salb  uxdsb  Judo- 
MXHT,  IS  CoircLUSivx  ooly  of  the  Dotioe  of  tale  reqoiied  to  be  given,  and  of 
the  maimer  of  making  the  sale:  2)or«^f  Leatee  v.  i>ori^,  28  Md.  884^  dting 
4he  principal  oaae. 


Redeb  v.  Gbat. 

[10  Habxlaxd,  283.] 
8PICIJIC    PSBFORMAKOB  WUsL    NOT    BS  DSGBXED    OF    COVTBAOT  VOT   FaUI, 

Just,  Csbtain,  Bbasonablb,  and  Mutually  BnrDiNO  on  each  of  the 
partiea  to  it,  and  when  it  appears  donbtfol  whether  the  party  meant  to 
contract  to  the  extent  to  which  he  is  aonght  to  be  charged;  and  the  pay* 
ment  of  the  ooneideration  does  not  change  the  mle. 

fiXLOiiNAaT  AoBEBMXNT  CANNOT  BK  Enforcsd  IN  Equitt  if  it  contains 
no  words  designed  to  make  it  mntoally  binding  npon  the  reepectiTe 
parties. 

Ukqualifixd  Submission  to  Conditional  Dborbs  in  Equitt  is  not  Rb- 
QuntBDy  and  when  the  court  orders  a  case  reserved  for  determining  com- 
pensation to  a  party,  and  orders  the  contract  npon  which  snit  is  brought 
to  be  delivered  up  and  canceled,  and  on  failure  so  to  deliver  it  up  his 
case  to  be  absolutely  dismissed,  the  party  against  whom  the  decree  is 
made  may  deliver  up  the  contract  and  prosecute  an  appeal  from  that  por- 
tion of  the  decree,  and  retain  the  benefit  of  the  other  portion  of  the  decree. 

■Bquitt  has' JuBisDicnoN  to  Grant  Compensation  in  all  cases  of  bills  for 
specific  performance,  though  denying  the  relief  sought  by  the  bill,  but 
should  exerdse  it  only  under  special  droumstances  and  upon  peculiar 
equities. 

MXASUBB  OF  COMFKNSATIOK    UPON  DbNYINO  BiLL  FOB  SpXOIFIO    PbBFORM- 

AKci  is  the  amount  paid  on  the  contract,  with  interest,  when  there  is  no 
defense  made  on  the  merits. 

Bill  in  equity  to  specificallj  enforce  an  agreement  substan- 
UbIIj  as  follows:  ''Memorandum  of  an  agreement  made  this 
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aizteenfh  dajof  Aprils  1850,  by  and  between  John  B.  Oray,  etc., 
owner  of  the  Abrego  cinnabar-ore  mine  in  California,  of  the 
first  part,  and  William  Rider  and  Jonathan  Trotter,  etc.,  of  the 
second  part,  witnessetb,  that  the  said  Gray,  in  consideration  of 
ten  thousand  dollars  to  him  in  hand  paid  by  said  Rider  an4 
Trotter,  the  receipt  whereof  is  thereby  acknowledged,  hath 
agreed  to  give,  and  doth  hereby  give,  eaid  Rider  and  Trotter 
fall  power  and  authority  to  take  from  said  mine  one  thousand 
tons  of  cinnabar  ore,  etc.,  upon  their  agreement  to  give  me,  the 
said  Gray,"  a  certain  percentage  of  the  net  proceeds  of  the  ore, 
and  also  giving  to  said  second  parties  the  right  to  occupy  his 
lands  at  the  mine  for  any  purpose  they  desired,  and  also  the 
privilege  of  taking  necessary  timber  and  wood  therefrom,  **  upon 
condition  that  they  give  me  their  obligation  to  pay  over  to  me 
thirty-three  per  cent  of  the  net  proceeds  as  aforesaid.  Proper 
and  legal  papers  to  be  drawn  up  as  soon  as  may  be,  and  signed 
by  the  parties  hereto,  when  this  is  to  be  canceled.  (Signed) 
John  B.  Gray."  The  bill  averred  this  to  be  a  grant  of  one  thou- 
sand tons  of  ore  to  be  taken  from  the  mine  upon  the  conditions 
mentioned,  but  whenever  said  second  parties  desired  to  avail 
themselves  of  the  privilege,  which  they  had  not  yet  done  to  any 
great  extent;  that,  with  a  design  to  defraud  complainants  c^ 
this  grant.  Gray  had  organized  a  corporation,  called  the  "  Santa 
Clara  Mining  Association,"  and  had  transferred  to  it  all  of  said 
mining  property,  reserving  to  himself  a  greater  portion  of  the 
stock  in  the  corporation,  and  had  transferred  to  the  other  de- 
fendants the  remainder  of  the  stock,  for  which  they  had  sub- 
scribed, but  for  which  they  had  paid  only  a  small  portion  of 
their  subscription;  the  bill  further  averred  that  Gray,  in  his 
conveyance  to  the  corporation,  had  made  no  reservation  of  the 
complainant's  rights  under  the  agreement  above  mentioned. 
Gray  and  the  trustees  and  stockholders  of  the  corporation  are 
made  defendants,  and  the  bill  asks  a  discovery  of  the  respective 
interests  held  by  defendants  in  the  corporation,  and  of  the 
amount  paid  therefor,  and  asks  for  a  specific  performance  of  the 
agreement  against  all  of  the  defendants,  and  that  they  be  en- 
joined from  transferring  their  interests  in  the  mine,  and  from 
interfering  with  the  complainants  in  taking  out  the  ore,  and 
also  asks  for  general  relief.  All  of  the  defendants  uniting  in  a 
demurrer,  the  court  sustained  it  on  the  ground  that  the  agree- 
ment was  not  mutually  binding  on  the  parties  to  it,  and  that  it 
was  a  mere  memorandum,  or  preliminary  agreement  for  a  con- 
tract thereafter  to  be  executed,  and  as  such  could  not  be  8peoifi« 
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callj  enforced  by  the  court,  and  the  bill  was  diflmissed  as  to  the 
specific  relief  asked,  but  was  reserved  for  the  purpose  of  allow- 
ing a  trial  as  to  the  right  to  a  return  of  the  money  paid  to  Gray 
by  the  complainants,  ''upon  the  condition  that  Bider  and 
IVotter,  within  thirty  days  from  the  date  of  the  decree,  shall  file 
in  this  court,  to  be  canceled,  the  original  agreement  between 
them  and  Gray,  otherwise  said  bill  to  stand  and  be  absolutely 
dismissed  against  all  of  the  defendants."  The  complainants, 
expressly  reserving  all  rights  belonging  to  them  in  case  of  not 
filing  the  agreement  as  ordered,  filed  the  original  within  the 
time  allowed  and  appealed  from  the  decree. 

Charles  F.  Mayer ^  for  the  appellants. 

Charles  Mdr^uiU  and  Orqfton  L.  IhUany,  for  the  appeUeee. 

By  Court,  Tuok,  J.  We  have  considered  this  case  with  every 
disposition  to  grant  to  the  complainants  the  benefit  of  the  agree- 
ment which  they  seek  to  have  performed.  Having  in  good  faith 
paid  ten  thousand  dollars  in  part  execution  on  their  side,  it  is 
reasonable  and  just  that  the  other  party  should  comply  on  his 
part,  if  such  relief  can  be  enforced  consistently  with  established 
rules  of  equity.  But  we  have  not  been  able  to  discover  such 
stipulations  in  the  agreement  as  exempt  it  from  the  operation  of 
the  inrindples  laid  down  in  the  cases  of  Chiger  v.  Oreen,  4  Gill, 
472,  and  Tyson  v.  WaUs,  7  Id.  124.  The  chief  difference  between 
them  is  that  here  there  was  a  substantial  price  advanced  by  the 
complainants,  whereas  no  such  consideration  was  paid  by  the 
parties  claiming  execution  of  the  contracts  in  the  two  cases  re- 
ferred to.  That  circumstance,  however,  cannot  vary  the  con- 
struction of  the  instrument,  or  supply  essentials  in  which  it  may 
be  deficient,  although  it  is  entitled  to  weight  in  the  final  dispo- 
sition of  the  case. 

The  learned  judge  below  has  very  clearly  shown  the  similarity 
between  these  cases,  and  indicated  the  particulars  wherein  the 
contract  now  under  consideration  is  defective  in  qualities  enti- 
tliDg  the  complainants  to  a  specific  performance.  And  concur- 
ring with  him,  that  it  is  not  such  a  one  as  the  parties  can  call 
upon  a  court  of  equity  to  execute,  we  are  relieved  from  the 
necessity  of  inquiring  whether  the  bill  was  filed  within  a  reason- 
able time,  and  contains  a  sufScient  offer  by  the  appellants  to 
execute  the  contract  on  their  part. 

The  appellees  insist  that  the  decree  is  erroneous  in  so  far  as 
it  makes  provision  for  compensation  to  the  complainants  as  to 
the  amount  paid  by  them  to  Gray;  and  that  if  correct  in  thii 
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reftpect,  the  appellants  did  not  comply  with  the  condition  of  the 
decree  by  an  unqualified  submission  to  its  terms.  As  to  the  first 
objection,  it  may  be  observed  that  the  defendants  have  not  ap- 
pealed, and  cannot  complain  here  of  this  provision  in  the  decree, 
yet  the  complainants  may,  if,  being  entitled  to  compensation, 
the  decree  does  not  go  far  enough  in  that  behalf;  and  as  to  the 
second,  that  the  terms  imposed  on  the  complainants  did  not  take 
away  their  right  of  appeal.  The  bill  was  dismissed  as  to  the 
material  relief  sought,  and  under  their  appeal  the  complainants 
may  claim  a  reversal  or  modification  of  the  decree  to  suit  the 
equity  of  the  case,  and  if  they  had  filed  the  original  agreement 
without  any  protest  whatever,  the  appeal  might  have  been  prose- 
cuted. This  part  of  the  decree,  we  suppose,  was  not  designed 
to  cut  oflf  the  appeal,  but  merely  to  secure  the  defendant  Gray 
against  another  litigation  on  the  same  cause  of  action,  after  the 
complainants  had  accepted  compensation  in  this  case. 

We  must  remember  that  the  record  is  before  us  on  demurrer, 
which  admits  the  case  made  by  the  bill,  averring  that,  though 
true,  it  constitutes  no  ground  for  relief:  Carroll  v.  Waring,  8 
Oill  &  J.  497;  Salmon  v.  ClageU,  3  Bland,  135.  If  it  be  true, 
as  we  must  assume,  that  these  parties  were  prevented  from 
availing  of  the  profits  of  their  agreement  by  the  fraudulent  con- 
trivances of  the  defendant  Gray,  in  transferring  large  portions 
or  shares  of  this  property  to  others,  in  the  manner  stated  in 
the  bill,  it  would  be  a  great  failiure  of  justice  to  discharge  him 
altogether  from  performing  the  contract  without  any  compensa- 
tion to  them  for  the  large  amount  advanced,  especially  as  he 
has  not  defended  the  case  on  the  merits,  and  offered  to  show 
that  the  complainants  have  suffered,  if  at  all,  by  their  own  un- 
reasonable delay,  which,  we  may  remark,  is  the  only  default 
imputed  to  them.  The  decree  allowed  him  the  benefit  of  the 
demurrer  as  well  as  of  an  answer  to  be  filed  litigating  the  ques- 
tion of  compensation.  We  think  in  such  a  case  a  party  should 
be  held  to  the  confession  made  by  his  pleading,  and  tiiat  hav- 
ing received  the  price  agreed  to  be  advanced  on  the  contract, 
he  should  comply  or  refund  the  money.  If,  waiving  special  de- 
fenses, the  defendants  had  contested  the  bill  on  the  merits,  the 
case  might  have  been  governed  by  principles  applicable  to  a 
state  of  facts  not  appearing  on  this  record,  showing  that  the 
complainants  were  not  entitled  to  any  relief. 

We  are  aware  that  the  power  to  grant  compensation  is  not 
exercised  in  all  cases  of  bills  for  specific  performance;  but 
that  such  jurisdiction  exists  we  have  no  doubt,  though  it  should 
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be  exercised  **  under  special  ciroumstances,  and  upon  peculiar 
equities;  as,  for  instance,  in  cases  of  fraud;  or  where  the  X)art7 
has  disabled  himself  by  matters  ex  post /ado  from  a  specific  per- 
formance; or  where  there  is  no  adequate  remedy  at  law: "  2 
Story's  Eq.  Jur.»  sees.  796-799;  and  it  has  been  granted  in  cases 
for  the  transfer  of  stock:  Forrest  ▼.  Eluoes,  4  Yes.  493;  Cud  v. 
BuUer,  1  P.  Wms.  672,  notes;  in  which  class  of  contracts  specific 
performance  is  not  generally  decreed.  The  mode  of  ascertain* 
ing  the  compensation  is  not  uniform.  In  some  cases  it  has 
been  by  an  issue  qtuintum  damnificatus;  in  others  by  reference 
to  the  master.  But  where,  as  here,  the  case  is  confessed,  and 
no  defense  set  up,  we  perceive  no  necessity  for  an  inquiry  on 
the  point.  The  measure  ought  to  be  the  amount  paid  with  in- 
terest This  principle  was  acted  upon  in  Cud  t.  Buiter,  1  P. 
Wms.  672,  note,  and  Forrest  v.  Elwes,  4  Ves.  497.  In  the 
latter  case  it  was  said  by  the  master  of  the  rolls  to  be  a  mod- 
erate compensation  for  a  breach  of  contract  by  a  party  with  his 
eyes  open  to  give  back  the  money  with  interest;  that  a  jury 
could  not  adopt  a  better  rule.  And  in  the  case  of  PraU  y.  Xato, 
9  Cranch,  494,  the  court  said:  "An  issue  quantum  damnificatus 
is  certainly  competent  to  the  court  to  order  in  this  case,  but  it 
is  not  consistent  with  the  equity  practice  to  order  it  in  any  case 
in  which  the  court  can  lay  hold  of  a  simple,  equitable,  and  pre« 
cise  rule  to  ascertain  the  amount  which  it  ought  to  decree." 
Accordingly,  the  party  was  required  to  refund,  with  interest,  at 
the  rate  of  the  originsd  purchase,  for  the  quantity  of  land  as  to 
which  performance  could  not  be  decreed.  It  is  shown  by  the 
bill  that  the  defendants,  other  than  Gray,  have  paid  but  a  small, 
if  any,  portion  of  the  consideration  agreed  to  be  paid  by  them 
to  Gray,  and  that  he  has  still  a  large  interest  in  the  property, 
or  in  reserved  stock  of  the  company.  Without  deciding  how 
far  the  interests  of  the  other  parties  can,  under  the  case  made 
by  the  pleadings,  be  made  answerable  for  the  advance  by  the 
complainants  to  Gray,  we  are  of  opinion  that  his  entire  interest 
should  be  held  as  security  for  the  repayment,  with  interest 
from  the  date  of  the  agreement,  and  shall  remand  the  cause, 
under  the  act  of  1832,  o.  302,  sec.  6,  that  a  decree  may  be 
passed  accordingly;  as  to  the  specific  performance,  the  prayer 
of  the  bill  will  be  denied. 

Cause  remanded.  ^__^ 

Ajttkb  Rkfusino  SPBOino  Pxrpormakcb,  Bill  mat  bb  Rbtaikbd  for 
the  parpoM  of  gnuitiDg  oompensation:  Aday  ▼.  EchoU^  62  Am.  Dea  225 1 
Fmmoek  v.  OUmgh^  42  Am.  Deo.  521,  and  the  oases  olted  in  the  notes;  but  com* 
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pensatioii  will  be  Awarded  only  under  special  circnmatanoes  and  upon  peoo- 
liar  equities:  Bu$ejf  ▼.  MeCurley,  61  Md.  448,  citing  the  principal  case. 

Contract  must  bb  Mutual  to  Entitls  Pabtt  to  Dbobu  fob  Spb- 
cnrxc  PsRFOBMAiroic:  Bodine  t.  Olading,  59  Am.  Dea  749;  De  Cordova  ▼. 
Smiih^B  Adm%  58  Id.  136;  Old  Colony  R,  R.  Corp.  v.  Evam,  66  Id.  394,  and 
note;  and  must  be  fair,  just,  and  reasonable:  Seymour  ▼•  Ddancyt  15  Id.  270. 

Thk  PBCffCiPAL  CASK  18  oiTXD  in  PowtU  V.  TowiQ^  45  Md.  496,  to  the  point 
that  a  decree  dissolving  an  injunction,  and  dismissing  a  bill,  will  not  be  re- 
viewed on  an  appeal  by  the  defendants  from  an  order  awarding  oompensa> 
tion. 


ElOHELBEBGEB  V.   MUBDOOK. 

[10  Mabtlaitd,  S78.] 

Kbixhkb  Trotbb  nob  Action  fob  Monbt  Had  and  Bbcxivbd  can  bi 
Maintained  against  consignee  of  goods,  or  money  received  for  a  third 
party,  with  instructions  to  deliver  them  to  him,  until  the  consignee  does 
some  act  by  which  he  binds  himself  to  such  third  party;  without  such 
act  there  is  no  privity  of  contract  between  them,  and  the  title  still  re- 
mained in  the  consignor.    Per  Le  Grand,  C.  J. 

Appuoation  of  Subplus  Arising  fbom  Salb  of  SBCURinBa  mat  bb 
Madb  pro  rata  to  all  liabilities  mentioned  in  a  letter  by  the  debtor  to 
the  pledgee,  directing  him  to  hold  the  stock  as  a  general  collateral 
seonrity  for  all  the  pledgor's  liability  to  the  pledgee  at  present  existing 
or  which  may  hereafter  be  incurred  by  him. 

Assumpsit  brought  by  W.  F.  &  A.  Murdock,  the  appellees, 
to  recover  the  amount  of  certain  drafts  drawn,  and  a  promissory 
note  made  by  Lake  &  Go.  and  indorsed  by  appellants.  The 
first  prayer  of  appellees  referred  to  in  the  opinion  asked  the  court 
to  instruct  the  jury  that  the  plaintiffs  were  entitled  to  recover 
the  full  amount  of  the  drafts  and  note,  without  any  deduction 
for  the  amount  paid  to  them,  as  recited  in  the  opinion,  under 
the  letter  of  June  14,  1843,  if  at  the  time  of  the  x)ayment  of  the 
surplus  to  them  the  bank  held  liabilities  of  the  plaintiffs  for  the 
accommodation  of  Lake  &  Co.  upon  which  Lake  &  Co.  were 
liable  to  the  bank.    The  other  facts  are  stated  in  the  opinion. 

T,  Yalea  Walsh  and  John  Nelson,  for  the  appellants. 

Beverdy  Johnson  and  Reverdy  Johnson,  jun.,  for  the  appellees. 

By  Court,  Ls  Gband,  C.  J.  This  was  an  action  brought  by 
the  appellees  against  the  appellants  to  recover  the  amount  of 
certain  drafts,  and  a  promissory  note,  drawn  and  made  by  Lake 
h  Co.  of  New  Orleans,  and  by  the  appellants  indorsed.  The 
drafts  and  notes  were  discounted  at  the  Union  Bank  of  Balti- 
more for  the  accommodation  of  Lake  &  Co.    There  is  no  quos- 
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tion  of  Buffioiency  of  demand  and  notice,  nor  of  the  genoinenesa 
of  the  paper.  The  dispute  arises  out  of  a  state  of  facts  which 
may  be  thus  indicated:  It  appears  from  the  record  that  on  the 
thirteenth  day  of  Februaiy,  1843»  the  Union  Bank  of  Maryland, 
as  collateral  securiiy  for  the  payment  of  a  specific  liability  of 
Lake  &  Oo.»  held  one  hundred  and  fifty  shares  of  the  stock  of 
the  Farmers'  and  Merchants'  Bank  of  Memphis,  Tennessee,  and 
on  that  day  reeeiTed  from  Lake  &  Go.  the  following  letter: 

**  Baltdcobb,  Februaiy,  1843. 
''  The  president  and  directors  of  the  Union  Bank  of  Maryland 
are  hereby  authorized  to  hold  the  one  hundred  and  fifty  diares 
of  the  stock  of  the  Farmers'  and  Merchants'  Bank  of  Memphis, 
now  standing  in  their  name,  as  a  general  collateral  security  for 
all  our  liability  to  the  said  bank  at  present  existing,  or  which 
may  hereafter  be  incurred  by  us.  Lakb  &  Oo." 

On  the  fourteenth  day  of  June  the  bank  received  the  follow- 
mg  note: 

''  Baltdcobb,  June  14, 1843. 
"Li  conformity  with  the  original  understanding  between 
Messrs.  W.  F.  &  A.  Murdock  and  ourselves  in  regard  to  their 
paper  dlBoounted  for  our  use,  by  and  now  held  by  your  bank,  we 
b^  to  inform  you  that  any  surplus  arising  either  from  sale  or 
otherwise  of  the  F.  and  M.  Bank  of  Memphis  stock,  now  held 
by  your  bank,  and  for  any  other  paper  of  ours  your  bank  deems 
itself  insecure  in,  is  to  go  towards  the  liquidation  with  your 
bank  of  any  of  our  said  paper  drawn  or  indorsed  by  W.  F.  &  A. 
Murdock.    With  great  respect,  etc.,  Laxb  &  Go." 

On  the  eighth  day  of  September,  1843,  Lake  &  Go.  authorized 
the  l)ank  to  sell  the  stock  which  had  been  hypothecated,  and 
whicli  was  accordingly  done  on  the  ninth  of  the  same  month, 
realizing  therefor  sixty-nine  dollars  and  fifty  cents  per  share, 
making  in  the  aggregate  ten  thousand  four  hundred  and  twenty- 
five  dollars.  In  notifying  Lake  &  Go.  of  the  sale,  Mr.  Mickle,  the 
cashier  of  the  Union  Bank  of  Baltimore,  after  stating  the  amount 
of  sale,  says,  leaving  **  a  surplus,  according  to  the  statement  of 
account  herewith  submitted,  of  two  thousand  two  hundred  and 
forty'-ihree  dollars  and  forty-four  cents,  which  surplus  has  been 
paid  over  to  Messrs.  W.  F.  &  A.  Murdock,  under  your  letter  to 
the  bank  of  the  fourteenth  of  June  last."  On  the  same  day  the 
amount  (two  thousand  two  hundred  and  forty-three  dollars  and 
forty-four  cents)  was  paid  to  the  Messrs.  Murdock,  and  receipted 
for  by  them.  In  the  receipt  given  by  them  is  the  following: 
**  We  hereby,  in  consideration  of  the  receipt  of  the  above-men* 
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tioned  sum  ot  money,  guaranteeing  the  said  Union  Bank  of 
Maryland  from  all  loss  or  damage  they  may  sustain  by  reason 
of  the  said  payment."  After  these  facts  were  given  in  evidence, 
it  was  proved  that  the  bill  of  exchange,  promissory  note,  and 
draft,  to  recover  the  amount  of  which  this  suit  was  brought, 
were  assigned  on  the  twenty-sixth  day  of  August,  1843,  to  the 
appellees,  the  bank  receiving  therefor  from  them  the  full  amount 
thereof.  It  was  shown  by  the  receipt  of  Lake  &  Co.,  dated  the 
fifteenth  day  of  April,  1841,  that  the  appellees'  notes  in  their 
favor,  or  indorsements  of  Lake  &  Co.'s  own  paper  of  various, 
dates  and  sums,  in  the  aggregate  amounted  to  nearly  twenty- 
two  thousand  dollars,  all  of  which  notes  and  indorsements  were 
granted  for  Lake  &  Co.'s  sole  use  and  accommodation;  and 
proved  that  the  notes,  or  the  renewals  of  such  as  were  stated  in 
the  receipt  as  being  in  the  hands  of  the  Union  Bank  of  Balti- 
more, continued  to  be  so  held  at  the  time  of  the  sale  of  the 
Memphis  bank  stock.  The  appellants  then  proved  that  they 
had  stopped  payment  some  time  prior  to  the  sale  of  the  stock; 
and  also,  that  prior  to  and  up  to  the  time  of  the  trial,  one  of 
the  appellees  was  a  director  of  the  Union  bank,  and  knew  and 
approved  of  every  step  taken  by  the  bank  in  regard  to  the  lia- 
bilities of  Lake  &  Co.,  and  especially  of  the  arrangement  of  th& 
fourteenth  of  June,  1843,  and  the  sale  of  the  ninth  of  September 
following. 

On  this  state  of  case,  the  appellants  submitted  two  prayers  to 
the  court,  both  of  which  were  rejected.  The  appellees  also  offered 
two  prayers,  the  first  of  which  was  rejected,  and  the  second 
granted.  Both  parties  appealed;  but  inasmuch  as  the  appeal  of 
the  appellees  in  this  case  has  since  been  dismissed,  it  is  not 
necessary  we  should  review  the  action  of  the  court  below  in  re- 
gard to  the  first  prayer  of  the  appellees. 

The  theory  of  the  prayer,  granted  by  the  court  on  behalf  of 
the  appellees,  is  that  if  the  jury  should  believe  the  facts  which 
we  have  cited  from  the  record,,  then  the  appellees  were  entitled 
to  recover  the  amount  of  the  note  and  acceptances  sued  on,^ 
with  interest,  less  the  proportion  to  which  the  same  would  be 
entitled  of  the  sum  of  two  thousand  two  hundred  and  forty- 
three  dollars,  proceeds  of  the  sale  of  the  Memphis  bank  stock,^ 
having  regard  to  the  entire  debt  due  the  bank  by  Lake  &  Co.  at 
the  time  when  such  surplus  was  paid  by  the  Union  bank  to  the 
appellees,  and  the  noto  and  acceptances  transferred  to  the 
latter. 

The  first  prayer  of  the  appellants  is  based  upon  the  ground 
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ihat  if  the  jury  should  believe  ih&t  when  the  bank  leoeived  the 
instructions  of  Lake  &  Co.,  of  June,  1843,  Erskine  and  Eichel- 
berger's  liabilities  to  the  bank  were  insecure,  and  in  concert 
with  the  appellees,  adopted  the  arrangement  of  the  twenty- 
sixth  of  Arigust,  1843,  as  a  means  whereby  the  said  bank 
should  be  saved  harmless  in  regard  to  said  liabilities,  and  that 
Erskine  and  Eichelberger  received  no  advantage  from  the  sale 
of  the  Memphis  bank  stock,  then  there  could  be  no  recoveiy  in 
this  action.  The  second  prayer  of  the  appellants  declares  that 
if  the  jury  should  find  from  all  the  evidence  that  the  arrange- 
ment of  August,  1843,  between  the  appellees  and  the  Union 
Bank  of  Baltimore,  was  adopted  to  avoid  and  evade  the  con- 
tract of  the  thirteenth  day  of  February,  1843,  and  that  of  June 
of  the  si^me  year,  then  such  arrangement  was  tortious  and 
wrong,  and  conferred  no  title  on  the  appellees  to  the  note  and 
acceptances  sued  upon. 

The  ruling  of  the  court  in  regard  to  the  first  prayer  of  the 
appellees,  the  appeal  from  it  having  been  dismissed,  is  not  now 
before  us;  but  if  it  were,  we  would  have  no  hesitation  in  saying 
it  was  erroneous.  The  cases  cited  at  the  bar  are  explicit,  and 
direct  to  the  point  contained  in  that  prayer.  They  clearly  es- 
tablish this  principle,  that  where  a  consignee  or  remittee  re- 
ceives goods  or  money,  with  instructions  to  hand  them  or  pay 
it  over  to  a  third  party,  such  third  party  cannot  maintain  either 
trover  or  an  action  for  money  had  and  received,  until  the  con- 
signee or  remittee  does  some  act  by  which  he  binds  himself  to 
such  third  party;  without  such  act  Uiere  is  no  privity  of  contract 
between  him  and  the  third  party,  the  title  still  remaining  in  the 
consignor  or  remittor.  The  cases  we  refer  to  on  this  point  are 
the  following:  WiUiama  v.  Everett^  14  East,  582;  Orant  v.  Aus- 
ten,  3  Price,  58;  Brind  v.  Mampshire,  1  Mee.  &  W.  365;  Tieman 
▼.  Jackson,  5  Pet.  580. 

It  is  impossible  for  us  to  perceive  any  well-founded  objec- 
tion to  the  instruction  which  the  court  did  give.  If  the  appel- 
lants have  any  ground  whatever  of  defense,  it  is  derived  from  the 
letters  of  Lake  &  Co.  to  the  Union  Bank  of  Baltimore,  of  dates 
the  thirteenth  of  Februaiy,  1843,  and  June  14th  of  the  same 
year.  The  Memphis  bank  stock  was  pledged  specifically  for  an 
obligation  of  Lake  &  Co.'s  for  eight  thousand  one  hundred  dol- 
lars. The  letters  of  February  and  June  can  bear  no  other  con- 
stmotion  than  that  after  that  debt  was  paid  the  surplus  should 
be  applied  to  other  liabilities  of  Lake  &  Co.  The  appellants 
cannot  contend  that  it  was  to  be  applied  exclusively  to  their 
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liabilitieB  The  letter  of  June  dearly  confines  the  application 
of  the  surplus  to  any  x)aper  "  drawn  or  indorsed  by  W.  P.  k 
A.  Murdock/'  But  it  was  said  at  the  bar  this  note  ought  to  be 
construed  in  connection  with  the  one  of  Februaiy.  If  this  be 
done,  the  appellants  have  no  right  to  complain  of  the  court's 
instruction.  What  does  that  note  say?  It  does  not  appropri- 
ate the  stock  as  a  security  exclusively  for  the  liabilities  of  Ers- 
kine  and  Eichlberger;  on  the  contraiy,  it  appropriates  it  '*  as  a 
general  collateral  security  for  all  our  liability  "  to  the  bank  at 
present  existing,  or  which  maybe  hereafter  incurred."  The  in- 
struction of  the  court  is  in  strict  conformity  with  this  direction; 
it  allowed  the  appellants  an  abatement  in  tiie  proportion  which 
their  indebtedness  to  the  bank  stood  to  the  fund  to  be  ap- 
lied,  and  the  whole  amount  of  liability  of  Lake  k  Co. 

The  first  prayer  of  the  appellants,  which  the  court  rejected* 
only  denied  the  right  of  the  plaintifb  to  recover,  provided  the 
jury  found  they  did  not  derive  **  any  advantage ''  from  ihe  ar- 
rangements made  between  ibe  Union  bank  and  Lake  &  Oo. 
The  instruction  given  by  the  court  did  allow  them  as  great  an 
advantage  as  that  given  to  any  other  person  or  persons  who  had 
become  liable  to  the  bank  for  Lake  k  Co. ;  and  they  realized  this 
advantage  in  the  verdict  of  the  jury.  It  follows  necessarily,  if 
these  views  be  correct,  the  prayers  on  behalf  of  the  appellants 
were  properly  rejected.    We  afiSrm  the  judgment. 

Jud^ent  a£Brmed. 

TuoK,  J.,  dissented.  

Creditob  CAmroT  Rioovkb  Momcr  Dipositid  with  Third  Pebson  for 
the  payment  of  his  debt,  in  an  action  for  money  had  and  reoeived,  nnlev 
there  has  been  some  act  done  by  the  third  person,  by  which  he  binds  himself 
to  the  creditor:  Seaman  v.  Whitnep,  35  Am.  Deo.  618,  and  note;  Strayhcm 
Y.  WMt  64  Id.  580;  and  a  consignment  or  remittance  for  account  of  another 
remains  the  property  of  the  remittor  until  the  party  receiving  it  has  dons 
some  act  recognizing  the  appropriation  of  it  to  tne  particular  purpose  speci- 
fied, and  the  person  claiming  has  signified  hb  acceptance  of  it  in  such  a  way 
as  to  create  a  privity  between  the  consignee  and  claimant:  Wilton  ▼.  Carson, 
12  Md.  75,  citing  the  principal  case. 

The  puncipal  cask  is  citid,  among  others,  in  Firsi  NcUional  Bank  v. 
Kimberlands,  16  W.  Va.  589,  as  holding,  in  effect,  that  an  order  on  a  partlo- 
ular  fund  for  less  than  the  whole  amount  of  the  fund  was  not  an  equitabk 
aasignment  |>fo  tanto;  bnt  see  the  d^ision  in  this  case 
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[10  IfABTiiUro,  897.] 

Appbal  Lisa  fbom  Dbcbbb  Passxd  uhdkb  Mabtlakd  Act  of  1833,  o.  181, 
and  iti  mipplemeota,  ooncerning  the  summary  forecloaore  and  sale  of 
mortgagee,  and  on  sach  appeal  the  appellate  oonrt  will  review  the  pro- 
eeedings  as  presented  by  tiie  record,  examine  the  terms  and  conditions  ol 
the  mortgage,  and  determine  whether  the  decree  is  in  conformity  there* 
with. 

DwcBMM  KOT  nr  CoNfORXiiT  WITH  OovDiTioirs  OF  MoRTOAOB,  and  em- 
braced in  the  terms  of  assent  to  the  decree  contained  in  the  mortgage 
itself  cannot  be  passed  under  the  Maryland  act  of  1833,  c  181. 

AmOXSVT  DuS  on  MoBTOAOB  OAmfOT   Bl  DCTSBMIHBD   JUDXOIALLT  BY  Ds- 

ORBB  OF  Cousr  nnder  the  act  of  1833,  c  181. 

MOBTGAOBS   TO   BotLDIVO  AflSOOIA'SIONS  ABB    NOT  WITHIN    PBOTIBIONB   OF 

Mahtland  Act  of  182S,  c,  60,  requiring  mortgages  to  specify  on  their 
laoes  the  principal  sums  intended  to  be  secured;  or  if  they  are,  that  act 
is  repealed  pro  (onto  by  the  act  of  1852,  c  148,  and  the  latter  act,  by 
fair  impUcation,  brings  such  mortgages  within  the  act  of  1833,  a  181, 
and  its  supplements. 

ElTLB  FOB  ASCBBTAININO  AMOUNT  BUILDINO  ASBOOIATION  IS   BnTXTLBD  TO 

RscBiyB  IN  Prjesbkti  on  Mobtoaob  given  to  it  to  secure  interest  on  a 
loazi,  dues,  fines,  and  charges  on  the  property  during  the  existence  of  the 
association,  is  to  ascertain  the  probable  duration  of  the  association,  then 
to  estimate  the  aggregate  amount  of  the  interest  and  dues  for  that  time, 
rebating  from  that  sum  a  just  sum  for  interest,  and  adding  thereto  the 
anreauages  due,  after  allowing  for  payments  made  to  the  association. 

MOVrOAOBS    TO   BOILDINO   A8800IATXON8  ABB    FrBB    FBOM    ObJBOTION    ON 

Qboukb  OF  Usubt,  if  ezeentad  in  conformity  with  the  Maryland  act  of 
1852,0.  148. 

Pbhtioh  praying  for  a  deoxee  of  f orecloenre  and  sale  of  prem* 
ises  mortgaged  by  Bobertson  to  the  assooiation,  alleging  that' 
Bobertson  had  neglected  to  make  the  payments  of  interest  and 
Joes,  as  specified  in  the  mortgage.  The  mortgage  and  the  de- 
<oree  of  the  court  below  are  sufficiently  set  forth  in  the  opinion. 

Richard  R.  BaUee  and  Levin  Oale^  for  the  appellant 

John  Ocirson^  for  the  appellee. 

By  Court,  Babtol,  J.  It  has  been  decided  by  this  court 
Ihat  from  a  decree  passed  under  the  act  of  1833,  c.  181,  and 
its  supplem<ents,  an  appeal  lies:  Williams  y.  Williama,  7  Oill,  302; 
Hays  T.  Dcrsey^  5  Md.  99.  On  such  appeal,  this  court  will  re- 
Tiew  the  proceedings  as  presented  by  the  record,  examine  the 
terms  and  conditions  of  the  mortgage,  and  determine  whether  the 
decree  is  in  conformity  therewith.  In  a  proceeding  under  that 
act  the  court  has  no  power  to  pass  any  decree  which  is  not  in 
-oonformity  with  the  conditions  of  the  mortgage,  and  embraced 
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in  the  terms  of  assent  to  the  decree,  contained  in  the  mortgage 
itself.  * 

In  this  case  the  decree  ascertains  the  sum  of  three  hundred 
and  thirty-six  dollars  and  nine  cents  to  be  due  from  the  apx>el- 
lant  to  the  appellee,  and  directs  "that  unless  the  mortgagor 
shall,  on  or  before  the  twenty-seyenth  day  of  August,  1855,  pay 
to  the  mortgagee,  or  bring  into  court  to  be  paid  to  him,  the  sum 
of  three  hundred  and  sixty-six  dollars  and  nine  cents,  together 
with  the  costs  of  this  proceeding,"  that  the  mortgaged  prop- 
erty be  sold. 

That  sum  is  the  amount  stated  to  be  due  in  'Uhe  statement 
of  claim  "  filed  by  the  appellee  under  the  third  section  of  the  act 
of  1833.  But  upon  looking  at  the  mortgage,  it  is  obvious  that 
no  such  sum  could  be  due  at  the  time  of  the  decree.  The  mort- 
gage contains  no  covenant  or  engagement  for  the  payment  of 
any  such  sum.  It  provides  for  the  payment  of:  **1.  Interest 
monthly  on  four  hundred  and  sixty  dollars;  2.  One  dollar 
weekly,  payable  every  Friday;  3.  All  ground-rent,  taxes,  and 
public  dues  for  whidh  the  mortgaged  property  may  be  liable; 
4.  All  fines  imposed  by  the  articles  of  association  of  the  said 
body  corporate,  for  neglect  to  make  the  said  payments,  or  any 
of  them;  5.  To  keep  the  mortgaged  property  fully  insured 
from  loss  by  fire,  for  the  benefit  of  the  mortgagee,  during  the 
continuance  of  the  mortgage." 

It  is  also  stipulated  that  these  obfigations  are  to  continue 
"until  the  time  arrives  when  each  unredeemed  share  of  the 
said  body  corporate's  stock  shall  be  worth  in  cash,  above  all 
losses  and  liabilities,  the  sum  of  two  hundred  dollars,  and  the 
said  body  corporate  shall  have  sufficient  funds  on  hand  to  pay 
to  the  holders  of  every  unredeemed  share  of  its  stock  the  said 
sum  of  two  hundred  dollars,  clear  of  all  losses  and  liabilities." 

There  is  no  provision  in  the  mortgage  for  the  payment  of  the 
sum  of  four  hundred  and  sixty  dollars,  named  therein  as  the 
consideration  for  which  it  was  executed,  nor  any  part  of  it,  as  a 
mortgage  debt. 

The  petition  of  the  appellee  alleges  a  default  by  the  mort- 
gagor for  more  than  three  months  "in  not  paying  the  weeklj 
installments  and  the  interest  secured  by  the  mortgage." 

Upon  the  face  of  the  mortgage,  therefore,  and  on  the  allega- 
tions in  the  appellee's  petition,  the  circuit  court  hod  no  power 
to  decree  the  sum  of  three  hundred  and  sixty-six  dollars  and 
nine  cents  to  be  due;  and  in  so  far  as  the  dearee  directs  the 
mortgagor  to  pay  that  sum  to  the  mortgagee,  or  to  bring  it  into 
court  to  be  paid  to  him,  it  is  erroneous. 
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The  second  section  of  the  act  of  1833  simply  empowers  the 
court  ''to  decree  that  the  mortgaged  premises  be  sold  at  any 
one  of  the  periods  limited  for  the  default  of  the  mortgagor." 
The  proceedings  contemplated  by  the  act  are  ex  parte,  and  the 
court  is  not  authorized,  by  its  decree,  to  determine  judicially 
the  amount  due  upon  the  mortgage.  Before  a  sale  can  be  made 
under  the  decree,  the  mortgagee  is  required  to  file  a  statement  of 
his  mortgage  claim  verified  by  oath;  that  may  be  done  either 
before  or  after  the  decree:  See  Hays  v.  Darsey,  5  Md.  101.  But 
Buch  statement  is  not  conclusive,  and  the  amount  actually  due* 
is  open  to  examination  on  proof  either  before  the  sale,  or  after 
the  order  of  ratification  nisi. 

For  the  reasons  above  stated,  we  must  reverse  the  decree  of 
the  circuit  court;  but  considering  that  the  appellee  is  entitled 
to  a  decree  of  sale,  under  his  petition,  and  the  mortgage  exhib- 
ited, our  duty,  under  the  act  of  1832,  c.  302,  sec.  6,  is  to  remand 
the  cause  to  the  circuit  court,  in  order  that  the  decree  may  be 
corrected,  and  such  further  proceedings  may  be  had  as  are  con- 
templated by  the  act  1833,  and  as  may  be  necessary  for  '*  de- 
termining the  cause  upon  its  merits." 

The  act  of  1832  imposes  on  this  court  the  further  duty  of 
"  determining  and  declaring  the  opinion  of  this  court  on  all 
points  which  may  have  been  made  before  it,  or  which  may  be 
presented  by  the  record."  And  in  conformity  with  its  require- 
ments, we  i>roceed  to  the  consideration  of  the  several  questions 
presented. 

It  has  been  objected  that  this  mortgage  is  inoperative  for  want 
of  compliance  with  the  provisions  of  the  act  of  1825,  o.  60,  in 
not  specifying  on  its  face  the  principal  sum  it  is  intended  to 
secure,  or  the  length  of  time  during  which  the  several  suma 
thereby  secured  are  required  to  be  paid. 

A  conclusive  answer  to  this  objection  is  to  be  found  in  the  pro- 
visions of  the  act  of  1852,  c.  148,  which,  in  express  terms,  author- 
izes such  mortgages  as  this,  and  makes  them  valid.  This  mort- 
gage is  not  within  the  provisions  of  the  act  of  1825,  or,  if  it  be,, 
that  act  is  repealed  pro  tarda  by  the  act  of  1852,  c.  148,  whereby 
building  associations  incorporated  under  its  provisions  are  em- 
powered to  take  such  mortgages  as  the  one  before  us,  the  very 
terms  of  the  mortgage  being  prescribed  by  the  seventh  section  of 
that  act  The  same  act  of  1852,  by  fair  implication,  brings  such 
a  mortgage  as  the  present  within  the  provisions  of  the  act  of  1833» 
e.  181,  and  M  supplements. 

In  the  ninth  section  it  is  provided  ''  that  theoftihof  the  I 
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nier  or  other  financial  officer  of  any  such  corporation,  whose 
duty  it  may  be  to  keep  the  books  of  accounts  of  any  such  cor- 
poration,  shall  be  so  taken,  and  deemed  to  be  a  full  compliance 
with  the  provisions  of  the  act  of  assembly  of  1833,  c.  181,  and 
its  supplements." 

The  objection  that  the  several  sums  secured  to  be  paid  are 
each  too  small  to  be  within  the  jurisdiction  of  the  chancery  court 
cannot  apply  to  this  case;  because  it  apx>ears  by  the  petition  filed 
that  there  was  due  at  the  time  of  the  decree  an  amount  sufficient 
to  bring  the  case  within  the  jurisdiction  of  the  court. 

In  the  further  progress  of  the  case  the  duiy  will  devolve  on  the 
circuit  court  to  ascertain  the  amount  which  the  appell^  is  en- 
titled to  claim  under  the  mortgage.  It  is  obvious  that  the  sum 
actually  due  according  to  the  covenants  in  the  mortgage  can- 
not be  ascertained  by  estimating  the  sum  of  four  himdred  and 
sixty  dollars  named  in  the  mortgage,  as  if  it  were  a  debt  secured 
or  money  to  be  repaid,  there  being  no  covenant  in  the  mortgage, 
or  any  obligation  on  the  mortgagor  requiring  him  to  repay  that 
sum,  or  any  part  of  it,  as  such.  The  mortgage  debt  can  consist 
only  of  the  several  items  above  enumerated,  that  is  to  say,  for 
money  due  to  the  corporation  on  account  of  the  monthly  inter- 
est, the  weekly  installments  for  fines  imposed  by  the  articles  of 
the  association,  if  any,  and  for  ground-rent,  taxes,  and  costs  of 
insurance,  if  any  have  been  paid  by  the  corporation,  which  may 
be  in  arrear,  after  allowing  to  the  appellant  the  credits  to  which 
he  may  be  entitied  for  payments  made  by  him;  and  the  balanee 
due  on  said  several  items  constitutes  the  whole  mortgage  debt 
inprcesenti;  and  if  the  same  be  paid,  a  sale  of  the  properly  will 
be  prevented,  and  the  decree  will  stand  as  a  seouriiy  for  future 
installments  and  liabilities. 

In  case  of  a  sale  of  the  mortgage  properly  in  entirely,  it 
will  be  the  duty  of  the  circuit  court  to  ascertain  by  proof  the 
amount  of  the  present  value,  in  gross,  of  the  sums  secured  by 
the  mortgsige,  payable  in  future.  To  prescribe  a  precise  rule 
for  such  ascertainment  is  not  free  from  difficulty;  because  the 
period  of  time  during  which  they  are  to  be  paid  is  not  speci- 
fied in  the  mortgage.  In  ascertaining  that  sum,  the  court  can- 
not look  beyond  the  mortgage  itself;  there  is  no  such  reference 
made  in  the  mortgage  to  the  *'  rules  and  articles"  of  the  asso- 
ciation as  to  make  them  part  of  the  mortgage,  or  to  authorise 
the  court  to  consider  them,  in  construing  tiie  mortgage  or  ascer- 
taining the  amount  which  the  mortgagee  is  entitled  to  receive 
in  prcBaerUi  out  of  the  proceeds  of  sale.    It  has  been  determined » 
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that  under  a  mortgage  similar  to  the  one  nnder  consideration 
ihe  mortgagor  is  not  entitled  to  redeem  on  payment  of  the 
money  advanced  to  him  by  the  society,  with  interest:  Seagrave 
▼.  Pcp^',  15  Eng.  L.  &  Eq.  477.  But  although  the  time  during 
which  the  payments  are  to  be  made  is  not  specified,  there  is  a 
contingency  stated  in  the  mortgage,  on  the  happening  of  which 
the  payments  are  to  cease;  and  its  duration  may  be  ascertained 
by  proof  or  approximate  with  as  much  certainty  and  exactness 
as  the  duration  of  a  mortgage  securing  an  annuity  for  the  life 
of  a  person.  It  is  true  that  there  are  no  tables  or  precedents 
for  such  ascertainment  as  is  required  in  the  present  case,  be- 
cause such  mortgages  are  of  comparatively  recent  origin,  and  we 
are  without  judicial  decisions  fixing  the  rule  of  ascertainment/ 
We  are  of  opinion,  however,  that  the  true  rule  is  to  ascertain 
by  proof  the  probable  duration  of  the  society,  then  to  estimate 
the  aggregate  amount  of  the  weekly  and  monthly  installments 
payable  during  that  time,  from  that  sum  rebate  a  just  amount 
for  interest,  and  add  thereto  the  arrearages  due,  after  allowing 
for  payments  made  to  the  society,  and  the  sum  thus  ascertained 
is  the  amount  which  the  mortgagee  is  entitled  to  receive  inprcB- 
9enii  in  satisfaction  of  the  mortgage. 

To  illustrate  the  view  of  the  court,  let  it  be  supposed  that  on 
proof  taken  in  the  cause  it  should  be  determined  that  the  asso- 
ciation will  continue  for  four  years  longer;  then  the  ascertain- 
ment would  be  as  follows: 

Weekly  dues  for  four  years  (208  weeks)  at  H '. $208  00 

Interest  on  $460,  four  years... 110  40 

1318  40 
From  this  rebate  interest  thereon  for  half  the  time 
(twoyears) 88  20 

1280  20 
To  this  add  arrearages  due  after  allowing  payments  made. 

The  sum  in  the  case  supposed  would  be  the  amount  which 
the  mortgagee  is  entitled  to  be  paid  out  of  the  proceeds  of  sale. 

The  only  remaining  question  to  be  considered  is  the  objection 
to  the  decree  urged  by  the  appellant,  on  the  ground  that  the 
mortgage  is  usurious  in  its  terms.  To  this  it  is  sufficient  to  say 
that  the  contract,  so  far  as  it  is  disclosed  upon  the  record,  con- 
tains no  proof  or  element  of  usury.  The  only  proof  of  the  con- 
tract is  to  be  found  in  the  mortgage,  which  appears  to  be  in  all 
vcspects  such  an  instrument  as  is  contemplated  by  the  act  of 
1852,  the  oonsideration  for  which  was  not  a  loan  of  money  to  b» 
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repaid,  but  the  sum  of  four  hundred  and  sixty  dollars,  paid  to 
the  mortgagor  by  the  society  as  the  ascertained  value  in  advance 
of  his  shares  of  stock  in  the  corporation.  And  although,  in  the 
preliminary  part  of  the  mortgage,  it  is  recited  to  be  "  a  condition 
precedent  to  the  money  below  being  loaned  to  him  that  these 
presents  should  be  executed,"  yet  the  consideration  is  stated  to 
be  four  hundred  and  sixty  dollars,  **  in  hand  paid  by  the  corpo- 
ration to  the  mortgagor,"  while  the  mortgage  contains  no  cove- 
nant or  obligation  whatever  for  the  repayment  of  said  sum  or 
any  part  of  it.  This  court  cannot  regard  the  principal  sum 
named  in  the  mortgage  as  in  any  sense  a  loan,  nor  the  con- 
tract, as  it  appears  in  Uie  record,  usurious. 
*  We  have  carefully  considered  the  question  of  the  legal  opera- 
tion and  effect  of  mortgages  to  *'  building  associations,"  such  as 
are  contemplated  and  provided  for  by  the  act  of  1852,  and  have 
no  hesitation  in  pronouncing  them,  if  executed  in  conformity 
with  the  provisions  of  that  act,  free  from  all  objection  on  the 
ground  of  usury. 

We  adopt  the  views  expressed  by  the  court  of  queen's  bench 
in  SUver  v.  Barnes^  6  Bing.  N.  0.  180,  and  by  the  courts  of 
chancery  in  England,  in  Burhidge  v.  Cotton^  8  Eng.  L.  &  Eq. 
57,  and  Seagrave  v.  Pope^  15  Id.  477.  This  last  case  involved 
the  construction  of  a  mortgage,  executed  in  conformity  with  the 
statute  of  6  &  7  Wm.  lY.,  c.  32,  almost  identical  in  its  terms 
with  the  mortgage  before  us.  In  construing  this  contract,  this 
court  confines  itself  entirely  to  the  terms  of  the  mortgage, 
there  being  no  other  proof  in  the  cause;  and  considering  that 
there  is  no  evidence  of  usury  to  be  found  in  the  record,  we  are 
not  called  upon  to  express  any  opinion  as  to  the  effect  of  usury 
in  a  contract  under  our  constitution  and  laws. 

For  the  reasons  above  stated,  the  decree  below  will  be  reversed 
with  costs  in  this  court  to  the  appellant,  and  the  cause  remanded 
lor  further  proceedings. 

Decree  reversed  and  cause  remanded. 

bniLDiNO  AND  LoAK  ASSOCIATIONS— -HiSTORY  AND  OBJECTS. — ^Building  and 
loan  aBsooiations  are  institntioDS  of  a  comparatively  late  day.  Their  origin  ia 
generally  ascribed  to  the  Earl  of  Selkirk,  in  Scotland,  in  the  year  1815:  See 
BUb  County  L,  Assoc,  v.  Richards^  21  Oa.  592,  per  Lmnpkin,  J.;  bat  there 
Appears  to  have  been  one  in  existence  in  EIngland  a  few  years  earlier:  See 
Pratt  V.  Hutchinson^  15  East,  511.  The  first  association  of  this  kind  in  thia 
•cctnntry  was  established  in  Brooklyn,  New  York,  in  1836:  See  Bibh  CowUg 
L,  Assoc.  V.  Bichards,  supra;  and  since  that  time  they  have  oontinned  to 
spread  until  at  the  present  day  they  are  found  existing  in,  and  recognized  by 
the  statutes  of,  a  majority  of  the  states,  and  controlling  an  immense  amount 
of  capitaL    In  some  of  the  states,  for  example,  in  Maryland  and  Pennsvlvants 
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they  seem  to  be  peculiarly  frwored,  and  Sharswood,  J.,  in  BerJcet  v.  Union' 
(own  B.  A  L,  Asaoc,^  88  Pa.  St  911,  216,  says:  ''However  it  may  be  else- 
where, Philadelphia  has  become  emphatically  a  city  of  comfortable  homes  for 
the  poor  by  means  of  these  organijuttions; "  while  in  a  few  of  the  states  they 
are  discouraged,  and  in  some  where  they  formerly  existed  they  seem  to  have 
disappeared  entirely.  Their  object  is  to  aid  those  whose  earnings  are  small 
in  obtaining  homes.  This  is  done^  according  to  the  scheme  in  general  use,  in 
something  like  the  following  manner:  A  corporation  or  society  is  organized, 
with  a  fixed  number  of  shares,  having  a  certain  paid-np  value.  Upon  each 
•hare  periodical  sums,  generally  known  as  "subscriptions,"  or  "dues,"  are 
paid  by  the  owner  and  member.  These  payments  are  to  continue  as  long  as 
the  association  is  to  exist,  and  the  idea  being  to  continue  the  same  until  each 
member  can  be  paid  a  certain  sum  per  share,  fixed  by  the  charter  or  articles. 
Qenerdly  the  period  of  existence  is  prescribed.  Although  a  person  may  go 
<m  paying  bis  subscriptions  or  dues  simply,  ontil  the  association  terminates, 
when  he  receives  a  sum  of  money  for  each  share  that  he  owns,  he  may  wish 
to  "antidpate"  this  dividend,  and  obtain  an  "advance,**  or  "loan,**  from  the 
iSBoeiatfoo;  and  to  make  these  advances  or  loans  to  its  members  is  the  pri- 
mary purpose  of  the  association.  Whenever,  therefore,  it  has  a  sura  of 
money  on  hand  equal  to  the  full  value  of  a  share,  the  association  is  ready 
to  make  a  loan,  and  this  it  does  by  putting  the  money  up  at  auction,  the 
members  desiring  a  loan  bidding  the  amount  they  are  willing  to  give  as  a 
"  premium  '*  or  "  bonus.**  Several  of  these  sums  of  money  may,  perhaps,  be 
thus  put  up  at  one  time  and  each  bid  in  by  the  holder  of  a  sufficient  corre- 
Qwoding  number  of  shares.  The  premium,  or  bonus,  is  included  in  the  obli- 
gation which  the  borrower  gives,  but  is  deducted  fit>m  the  total  amount,  and 
is  retained  by  the  association.  This  obligation  is  then  secured  by  mortgage, 
and  the  stock  is  usually  assigned  to  the  association  as  collateral  security. 
When  the  association  is  wound  up  the  stock  is  set  off  against  the  debt,  which 
it  equals.  A  member  thus  borrowing  and  keeping  up  his  payments  of  inter- 
est, does,  and  otherwise  performing  his  obligation,  becomes  the  owner  of  a 
piece  of  land.  Some  associations  make  the  loans  by  "redeeming,'*  or  pur- 
chasing the  shares  of  stock  of  members,  that  member  who  offers  his  shares  at 
the  lowest  figure  being  the  successful  bidden  The  payments  made  by  the 
borrower,  however,  are  the  same  in  both  cases. 

Who  ABM  Mkmbxrs. — ^Membership  in  building  and  loan  associations  is  ac- 
quired by  becoming  the  owner  of  stock,  as  in  other  corporations;  and  iu  gen- 
eral, any  person  capable  of  contracting  may  become  a  member  by  subscribing 
to  its  stock.  It  would  seem  that  one  association,  independent  of  statutory 
authorization,  cannot  become  a  shareholder  in  another:  See  North  America 
B,  AsBOc.  V.  SuUon^  35  Pa.  St.  463,  467;  and  in  Engknd  it  is  held  that  a  joint- 
stock  company  cannot  hold  shares  in  a  building  association  established  under 
6  &  7  Wm.  IV.:  Dobinson  v.  Hawks,  16  Sim.  407.  Where  the  charter  of 
an  association  provides  that  in  the  event  of  the  death  of  a  stockholder  who 
has  obtained  an  advance,  his  heirs  or  legal  representatives  may  continue  the 
membership,  the  death  of  a  member  operates  a  dissolution  of  his  membership; 
and  if  the  privilege  is  exercised,  such  persons  become  members,  not  in  a  rep- 
resentative capacity,  but  in  their  own  right:  Montgomery  Mut,  B,  <b  L,  Assoc, 
V.  Bobinson,  69  Ala.  413;  and  see  further  on  the  point  whether  or  not  the 
personal  representatives  of  a  deceased  member  become  ipso  facio  members  of 
the  corporation:  KelsaU  v.  Tyler,  11  Exch.  513;  S.  C,  25  L.  J.  Exch.  153; 
26  L.  T.  226;  Knox  v.  Shepherd,  2  L.  T.,  N.  S.,  351.  But  where  land  is 
pwehased  subject  to  a  deed  of  trust  to  an  association,  which  the  purchaser 
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igreed  to  discharge  by  monthly  payments  equal  in  amount  to  those  agreed  to 
be  paid  by  the  stockholder,  the  association  cannot  treat  the  purchaser  as  a 
stockholder,  and  credit  the  monthly  payments  accordingly:  OapUol  HiU  B, 
As$oc.  ▼.  HU*on,  1  Mackey,  107* 

In  dealings  generally  between  an  aoMxnation  and  its  members  the  stock- 
book  is  prima  fade  evidence  of  membership:  Dobinton  v.  IfawkSt  16  Sim.  407; 
Bank  of  Commerct^s  Appeal^  73  P^  St.  59;  OtmuuUown  Union  B.  etc  Atrnte, 
▼.  8endmei/er,  50  Id.  67. 

A  person  may  be  estopped  from  denying  that  he  is  a  member  of  an  assod- 
ation.  Thus  one  who  gives  a  bond  and  mortgage  to  an  association,  reciting 
in  the  bond  that  he  is  a  member  thereof,  and  reoognhdng  the  obligation  of 
the  by-laws,  is  estopped  to  deny  that  he  is  a  member,  in  an  action  to  fore- 
close the  mortgage,  from  the  fact  that  he  never  signed  the  by-laws  as  re- 
quired: Howard  MiU,  L.  etc.  A$8oe.  v.  Mclntyre^  3  Allen,  571;  and  the  gen- 
eral principle  is  asserted  that  a  person  is  estopped  from  denying  membership, 
for  like  reasons,  after  he  has  acted  for  years  as  a  member,  claiming  and  en- 
joying all  the  privileges  of  such:  Parher  v.  U,  8,  B,  etc.  Assoc,  19  W.  Ya. 
744,  768.  On  the  other  hand,  the  association  may  also  be  estopped  from  de- 
nying that  a  person  is  a  member.  Thus  the  receipt  of  payments  on  account 
of  installments  due  on  the  plaintiff's  shares  of  stock,  after  a  recovery  on  a 
mortgage  given  by  him,  will  estop  the  company  from  denying  the  existenoe 
of  the  stock:  NoHh  America  B.  Assoc.  T.  StUUm,  35  Pa.  St.  463;  but  this 
acceptance  must  be  in  sach  a  manner  as  to  bind  the  association:  Card  v.  Corr* 
1  C.  B.,  N.  S.,  197;  S.  C,  26  L.  J.  0.  P.  113. 

If  an  association  should  refuse  to  transfer  shares  on  their  books  to  a  pur- 
chaser,  he  is  not  entitled  to  a  mandamus  to  compel  a  transfer:  State  ex  rd, 
OalbraUh  v.  People^s  B.  ds  L.  Assoc,  43  N.  J.  L.  389;  he  has  an  adequate 
remedy  in  a  suit  for  damages;  and  the  measure  of  damages  is  the  actual  value 
of  the  stock  at  the  time  of  the  refusal:  OermaiOovon  Union  B.  etc.  Assoc  v. 
Sendmeyer,  50  Pa.  St.  67;  I^ortli  America  B.  Assoc,  v.  StOton,  35  Id.  463;  that 
is,  the  plaintiff  is  entitled  to  recover  the  amount  paid  on  the  stock  as  dues, 
with  interest  thereon  from  the  time  of  the  several  payments:  Norih  America 
B,  Assoc  V.  Sutton,  supra. 

Obuoations  and  LiABiLinis  07  Mbhbers. — 1.  Dues,  SubseripOomB^  or 
Stock  Payments. — ^Tbe  success  of  a  building  and  loan  association  obviously 
depends  upon  the  promptness  with  which  the  members  pay  their  dues.  This 
obligation  begins  with  membership,  and  ends  only  when  the  membership 
ends,  or  the  association  ceases  to  exist.  A  member  is  not  excused  from  non- 
payment by  the  failure  of  other  members  of  the  association  to  pay  their  duest 
Hohoken  B.  Assoc  v.  Martin,  13  N.  J.  Eq.  427.  The  association  may  main- 
tain €iaaumpsit  for  the  dues  against  a  member:  BuUding  Assoc,  v.  Kribs,  7  Leg. 
ft  Ins.  Kep.  21;  and  it  is  not  necessary  that  it  should  give  notice  to  the  mem- 
ber of  his  delinquency:  Morrison  v.  Dorsey,  48  Md.  461.  Generally  a  lien 
{sallowed  by  statute. 

Where  a  member  obtains  a  loan,  it  is  customary  to  make  his  mortgage  or 
deed  of  trust  also  secure  the  payment  of  dues,  fines,  and  other  charges.  This 
it  may  properly  do:  Parker  ▼.  U.  S.  B.  etc.  Assoc,  19  W.  Va.  769;  see  ahK> 
Pf sister  Y.  Wheeling  B.  Assoc,  Id.  676;  and  payment  of  principal  and  interest 
on  such  a  mortgage  does  not  extinguish  the  mortgage,  but  it  remains  as  secu- 
rity for  future  subscriptions  as  they  fall  due:  Everham  v.  Oriental  8.  A  L.  Assoc , 
47  Pa.  St.  352;  8.  C,  5  PhUa.  62.  So  in  Fanner  v.  Smith,  4  H.  &  N.  196; 
8.  C,  5  Jur.,  N.  S.,  533,  note;  28  L.  J.  Exch.  226,  it  was  held,  under  the  facta 
of  the  case,  that  a  member  was  entitled  to  redeem  his  property,  but  notwith- 
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•tending  tnoh  redAmptkm»  his  liability  to  the  paymmit  of  monthly  lubecrip- 
tions  con  tinned. 

The  obligatioii  to  pay  dnet  ends  with  the  existence  of  the  associatton.  And 
where  the  constitution  of  an  association  provides  that  "  the  association  shall 
continue  until  the  unsold  stock  is  worth  fifty  per  cent  premium,  aod  shall 
then  proceed  to  dose,*'  if  the  Tslue  of  the  real  estate  and  other  assets  of  the 
association  aggregate  the  fifty  per  cent  profit  contemplated  by  this  proviRion, 
the  association  cannot  make  the  stockholders  keep  on  paying  dues,  while  it 
holds  its  real  estate  for  some  further  advance,  but  it  roust  close  up:  Bums  y. 
Metropolitan  B.  Astoc.,  2  Mackey,  7.  If  the  aSairs  of  an  association  are 
placed  in  the  hands  of  a  receiver,  upon  its  becoming  incapable  of  performing 
its  obligations  to  its  stockholders,  the  obligation  upon  a  member  to  pay  dues 
ceases:  Low  Street  B.  Awoc  ▼.  Zwker,  48  Md.  448;  PeJttr'%  B.  A8$oe.  ▼. 
Jaeck$cht  51  Id.  198.  The  obligation  to  pay  dues  likewise  ends  when  the 
monbership  ends  by  a  withdrawal,  and  the  stock  is  canceled:  Miller  v.  Second 
Jefferson  B,  Assoc,  50  Pa.  St.  32.  See  also,  further,  on  the  question  when 
the  liability  to  pay  dues  and  fines  ceases.  Cook  v.  Kent,  105  Mass.  246.  Where 
a  bill  is  filed  for  the  purpose  of  selling  property,  it  would  seem  that  a  prior 
incumbrancer,  whose  debt  is  not  due,  is  not  a  necessary  party;  and  the  same 
rule  applies  to  a  building-association  mortgage,  conditioned  for  the  payment 
of  dues,  where  no  default  has  been  made  in  the  condition:  Walter  v.  Riehl, 
38  Md.  211. 

2.  Fines  and  ForfeUures.^-^To  secure  the  prompt  payment  of  dues,  fines  are 
imposed  upon  delinquent  members,  and  the  members  may  even  be  made  lia- 
ble to  forfeiture  of  stock.  If  a  member  obtains  a  loan  from  the  association, 
not  only  may  his  mortgage  or  deed  of  trust  be  made  to  secure  the  payment  of 
future  dues,  but  fines  also:  Hagerman  v.  Ohio  D.A8.  Assoc,,  25  Ohio  St.  186; 
Parker  v.  U.  S.  B.  Assoc,  19  W.  Va.  769;  see  also  P/dster  v.  Wheeling  B. 
Assoc,  Id.  676;  Juniaia  B.  ^  L,  Assoc  v.  Mixell,  84  Pa.  St.  313.  These  fines 
must  be  reasonable:  MeOannon  v.  Centra/  B,  Assoc,  19  W.  Va.  726;  Hager- 
man V.  Ohio  B,  A  S,  Assoc,  supra;  but  a  fine  of  ten  cents  a  share  where  the 
par  value  ii  one  hundred  and  fifty  dollars,  and  the  dues  twenty -fivo  cents  a 
week,  is  reasonable:  MeOannon  v.  Central  B.  Assoc,  supra;  so  fines  at  the 
rate  of  a  shilling  per  pound  per  month  are  reasonable:  Parker  v.  Butcher,  L. 
B.  3  £q.  762;  S.  C,  16  L.  J.  Ch.  552.  And  a  second  fine  for  non-payment  of  the 
■ame  dues  cannot  be  imposed:  MeOannon  v.  Central  B,  Assoc,  supra;  Eager' 
wsan  V.  OAio  B.  S  S.  Assoc,  supra;  Monumental  etc  Soc  v.  Lewin,  38  Md.  445; 
Forest  City  etc  B.  Assoc  v.  OallagJier,  25  Ohio  St.  208.  So,  although  fines  for 
non-payment  of  dues  may  be  authorized,  they  cannot  without  special  mention 
be  imposed  for  default  in  payment  of  interest  on  loans:  Hagerman  v.  Ohio  B, 
Jk  8.  Assoc,  swpra;  Forat  City  etc  B.  Assoc  v.  Gallagher,  supra;  Shannon  v. 
Howard  Mut.  B.  Assoc,  36  Md.  383;  Occidental  B.  df  L.  Assoc  v.  Sullivan,  62 
Gal.  394;  and  under  the  code  of  West  Virginia  an  association  has  no  right  to 
impose  such  a  fine:  Parker  v.  17,  S.  B.  etc  Assoc,  19  W.  Va.  744.  Interest 
is  likewise  not  ohaigeable  upon  fines:  Ingoldby  v.  BUey,  28  L.  T.  55. 
These  fines  are  not  within  the  equitable  doctrines  concerning  penal- 
ties; they  are  more  in  the  nature  of  liquidated  damages.  A  member 
seeking  to  redeem  a  mortgage  will  be  compelled  to  pay  them,  and  they  will 
be  included  in  a  decree  of  foreclosure:  Parker  v.  Butcher,  L.  R.  3  Eq.  762; 
8.  C,  16  L.  J.  Ch.  552;  Provident  Permanent  B.  Soc  v.  Oreenhill,  L.  R.  9 
Cb.  Div.  122;  S.  C,  33  L.  T.  140;  27  Week.  Rep.  110;  Shannon  v.  Howard 
MuL  B,  Assoc. ,  36  Md.  383.  The  supreme  court  of  California  seems,  however, 
k>  eoomdm-  them  as  penalties:  Occidental  B.  A  U  Assoc  v.  Sullivan,  62  CaL  394; 
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and  in  Oemvlgee  £.  df  L.  Aatoc  "vJ^Thommm^  52  Qa.  427,  it  ia  said  that  the 
law  will  not  coiforce  fines  as  such,  but  where  they  are  only  slightly  in  excess 
of  real  damages  they  are  reooverable  as  stipulated  damages.  In  MuUoy  v.  Fifth 
Ward  B.  ^moc.,  2  Mo  Arthur,  594,  also,  unreasonable  fines  were  considered 
as  penalties,  which  would  be  relieved  against  in  equity.  The  obligation  to  pay 
fines  in  ease  of  default  does  not  cease  on  filing  a  bill  of  foreclosure,  but  they 
are  recoverable  for  the  time  which  has  elapsed  since  the  filing  of  the  bill: 
Union  B,  etc  Asaoe.  v.  Masonic  Hall  Assoc,,  29  N.  J.  £q.  389. 

A  rule  of  an  association  forfeiting  shares  of  members  for  non-payment  of 
subscriptions  is  not  unreasonable:  Card  v.  Oarr,  1  C.  B.,  N.  S.,  197;  S.  C, 
26  L.  J.  C.  P.  113.  But  where  stock  is  under  the  charter  or  by-laws  forfeit- 
able, it  will  hot  be  deemed  as  having  been  forfeited  until  action  to  that  effect 
has  been  taken  by  the  corporation:  WaMu  v.  Workingmen*M  B,  dt  L.  Astoe,^ 
97  Pa.  St.  514.  A  forfeiture  may  consequently  be  waived:  North  America 
B,  Assoc  V.  StUlon,  35  Id.  463;  and  its  enforcement  is  at  the  option  of  the 
directors  of  the  association:  JUoore  v.  BavoUns,  6  C.  B.,  N.  8.,  289.  When 
stock  is  forfeited,  a  forfeiture  of  membership  necessarily  takes  place,  and  the 
obligation  to  pay  dues  ends:  McCahan  v.  Columbian  B,  Assoc,  40  Md.  226. 
An  association  has  no  power  to  retire  or  canoel  any  part  of  the  stock  of  a 
member  against  his  will,  and  without  any  default  on  hit  part,  if  no  power  is 
reserved  so  to  do  in  the  articles  of  incorporations  BergmoH  v.  ^5^  Paul  Mut, 
B,  Assoc,  29  Minn.  275. 

Intimately  connected  with  the  matter  of  forfeitures  of  stock  on  default  of 
members  is  the  question  of  accelerating  payments  for  a  like  cause.  A  pro- 
vision in  a  mortgage  to  secure  an  advance  that  in  case  of  failure  to  pay  the 
prescribed  contributions,  interest,  dues,  or  fines,  for  a  time  specified,  the 
whole  sum  advanced,  together  with  all  dues  and  fines  owing  by  the  mort- 
gagor, shall  be  deemed  due,  and  may  be  collected,  is  lawful,  and  may  be  en- 
forced, and  a  court  of  equity  will  not  relieve  against  the  consequences:  Con- 
cord^ 8av.  dt  Aid  Assoc  v.  Bead,  93  N.  Y.  474;  and  where  the  mortgage 
contains  a  provision  that  in  case  of  default  the  association  might  sell  under 
the  statute,  and  invest  the  overplus,  if  any,  and  draw  for  and  apply  it  from 
time  to  time  as  required  to  the  payment  of  all  accruing  dues,  fines,  etc,  until 
the  determination  of  the  association,  the  association  is  entitled,  on  judgment 
of  foreclosure,  to  have  a  provision  inserted  directing  the  surplus  to  be  in- 
vested accordingly:  Franklin  B.  Assoc  v.  MaUter,  4  Abb.  Pr.  274.  But  a 
provision  in  a  mortgage  given  to  secure  monthly  installments,  that  if  default 
should  be  made  "  in  the  said  monthly  payments  for  the  space  of  six  months 
after  they,  or  any  of  them,  should  become  due,"  it  should  be  lawful  for  the 
association  to  advertise  and  sell  the  mortgaged  premises  at  public  auction, 
according  to  statute,  precludes  the  association  from  suing  to  foreclose  the 
mortgage  within  the  six  months,  as  well  as  from  proceeding  under  the  stat- 
ute: Second  American  B,  Assoc  v.  PUUt,  5  Duer,  675. 

3.  Liability  to  Contribute  to  Losses  and  Expenses  of  Association,  aind  Per- 
sonal Liability  for  Debts. — The  members  of  a  building  and  loan  association 
are  equally  entitled  to  share  in  its  gains;  and  it  would  seem  to  be  a  conse- 
quence that  each  member  is  under  an  obligation  to  contribute  his  share  of  its 
necessary  losses  and  expenses:  JIfcOrath  v.  Hamilton  Sav,  ds  L.  Assoc,  44  Fa. 
St.  383;  and  a  member  cannot  evade  this  liability  by  a  transfer  of  his  stock, 
without  the  consent  of  the  association:  See  Everhart  v.  West  Chester  B.  B., 
28  Id.  339;  nor  by  withdrawing  from  the  association:  McOrcUh  v.  HftmUttm 
Sav,  dbL.  Assoc,  supra;  and  see  United  States  B.  dt  L.  Assoc  v.  Sdverman,  85 
Id.  394;  8.  C,  4  Week.  Not.  Gas.  546;   WiUman  v.  Concordia  B,  Assoc,  IJ 
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Phila.  05;  S.  C,  7  Week.  Not.  Gas.  80;  and  the  liability  ia  not  affected  by  the 
'act  that  the  member  has  become  a  borrower:  Pattison  v.  Albany  B,  <Cr  L. 
Assoc,,  63  Ga.  373;  but  it  is  otherwise  if,  on  becoming  a  borrower,  his  mem- 
liership  is  relinquished:  Bowker  y.  Mill  Biver  etc,  Assoc,  7  Allen,  100;  siDoe 
he  bears  to  the  association  thereafter  the  relation  of  debtor  simply;  and 
the  same  result  obtains  where  a  borrower  withdraws,  in  accordance  with  the 
rules  of  the  association,  pays  off  his  loans,  and  his  stock  is  marked  on  the 
books  «*canoeled  "  and  ** withdrawn: "  MiUerv,  Jefferwn  B,  Assoc,  SOVa.  St 
32.  So  after  a  shareholder  has  redeemed  his  stock  he  cannot  participate  in 
the  profits  of  the  business  thereafter:  Overhy  v.  IhyeUeviile  B,  A  L.  Assoc 9 
SI  N.  C.  56. 

The  personal  liability  of  members  of  a  building  and  loan  association,  when 
incorporated,  for  its  debts  is  obviously  governed  by  the  same  statutes  and 
rules  which  apply  to  oorpOTatioos  generally,  in  the  absenoe  of  any  special 
statutory  or  charter  provisions  applying  to  the  associations.  When  uninoor- 
porated,  the  members  are  liable  as  partners.  As  a  general  proposition,  the 
-extent  of  the  liability  of  a  member  of  a  building  and  loan  corporation  is  his 
•took  interest:  8UUe  San.  Assoc  v.  Kellogg,  63  Mo.  540;  and  if  he  is  himself 
a  creditor  of  the  corporation,  he  may  set  off  his  debt  when  sued  by  a  creditor 
<A  the  association  to  enforce  his  statutory  liability!  RemingUm  v.  King,  11 
Abb.  Pr.  278. 

HiOBTS  OF  MiEMBXRS. — The  important  and  peculiar  rights  of  members  of 
building  and  loan  associations  are  their  rights  to  loans  and  their  rights  of 
▼ithdrawal.  The  consideration  of  the  first  of  these  will  be  postponed  until 
'^e  sabject  of  loans  is  considered. 

^ythdrawal, — ^The  privilege  of  withdrawal  by  a  member  of  a  building  and 

^  association,  upon  proper  notice,  without  incurring  a  forfeiture  of  the 

Qioney  he  has  paid  in,  but  instead  thereof  receiving  that  amount,  together 

^'th  a  jost  share  of  the  profits,  after  deducting  fines,  charges,  and  a  propor* 

tiQoate  share  of  expenses,  is  universally  protected  by  charters  and  by-laws, 

^d  it  obviously  constitutes  a  strong  inducement  to  become  a  member  of  the 

^'"^^ation.    To  obtain  the  advantages  of  a  withdrawal,  a  notice  required 

^ost  be  given:  Hartford  v:  Co-opcroHve  Mut.  Homestead  Co,,  128  Mass.  4W. 

J^°t  a  board  of  trustees  or  directors  who  are  to  pass  upon  the  grounds  of  with- 

<lrawal  given  by  a  member  have  no  right  to  withhold  their  consent  arbitrarily: 

'J^ ^*^wn//f7A  v.  Knickerbocker  B,  Assoc,  2  Bosw.  381;  and  if  a  by-law  provides 

~^  •uiy  person  wishing  to  withdraw,  **  and  who  shall  have  been  a  member 

<n  the  association  two  years,  and  be  clear  of  the  books,"  shall  receive  a  certain 

P^  cent  on  the  amount  paid  by  him  into  the  funds  of  the  association,  such 

^ember  may  withdraw  without  leave  of  the  directors:  Fuller  v.  Salem  etc 

.^^^^-9  10  Gray,  94.    Under  section  3410,  Ind.  R.  S.  1881,  a  stockholder  who 

**  ^  ^rrower,  and  whose  stock  is  held  by  the  association  in  pledge,  is  noten- 

»^^^  ^  withdraw,  nor  to  any  of  the  rights  of  a  withdrawing  member,  until 

''^Qems  his  stock:  Anderson  B,  etc  Assoc  v.  Thompson,  88  Ind.  405;  but 

^°^^mber  is  entitled  to  withdraw  on  paying  up  any  balance  due  by  him  on  a 

^f*^^tx%ent  of  his  account,  where  the  constitution  of  an  association  provides 

^^^^^O  stockholder  shall  be  permitted  to  withdraw  who  has  received  any  por- 

^^  of  hii  stock  in  advance  until  the  same  has  been  fully  repaid:  Pabst  v. 

mj^Utt^  ^*  0/  Economical  B,  Assoc,  1  Mc Arthur,  385;  and  a  member  who 

^aplies  with  the  constitution  and  by-laws  of  an  association,  and  under  their 

^fotisions  withdraws,  can  recover  the  amount  due  him  by  cMumpnt,  using  the 

ccmmon  counts:  JJaigh  v.  U,  S,  B,  etc  Assoc,  19  W.  Va.  792.     See  furUier 

AS  the  power  of  a  retiring  member,  who  has  perfected  his  riiihts  against  tbt 
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MSooUtion,  to  enforce  tbem  by  legal  process:  (yPourhe  ▼.  Wett  Permtylvania 
L,  A  B.  Assoc.,  93  Pa.  St.  308;  S.  C,  8  Week.  Not.  Cas.  176;  United  States 
B,  df  L.  Assoc  y.  Silverman,  85  Pa.  St.  394;  S.  0.,  4  Week.  Not.  Cas.  546;. 
In  re  Estate  qfNcUional  etc.  B.  Assoc,,  9  Id.  79.  Where  it  is  provided  that  a 
stockholder  wishing  to  withdraw  shall  have  power  to  do  so  by  giving  notice 
of  intention,  when  he  shall  be  entitled  to  receive  the  amount  paid  in  by  him» 
and  snch  proportion  of  the  profits  as  the  by-laws  may  determine,  less  sll  fine» 
and  other  charges,  a  proviso  that  at  no  time  shall  more  than  one  half  the 
funds  in  the  treasury  be  applied  to  the  demands  of  withdrawing  stockholders^ 
does  not  estop  a  withdrawing  member  from  legal  process  for  the  recovery  of 
the  money  until  the  treasuiy  has  funds  sufiScient  to  meet  his  claim:  United 
States  B.  dr  L.  Assoc,  v.  Silverman,  supra;  see  also  National  etc  Assoc  v. 
HMey,  84  Leg.  Int.  6.  A  withdrawing  stockholder  must  bear  his  propor- 
tion of  losses  sustained  prior  to  notice  of  withdrawal:  Wittman  v.  Concordia 
B.  Assoc,  13  Phila.  95;  8.  C,  7  Week.  Not  Cas.  80;  and  see  the  casea 
cited  ti^Mti,  under  the  head  of  "Liability  of  Members,  to  Contribute.*^ 
Whore  a  stockholder,  under  a  resolution  of  the  association  permitting: 
borrowers  to  withdraw  on  payment  of  a  stipulated  amount,  the  stock  to  be- 
then  "withdrawn  and  canceled,"  withdrew,  paid  off  his  loans  and  stock, 
which  was  then  marked  on  the  books  **  canceled  **  and  '*  withdrawn,"  the- 
association  cannot  afterwards  recover  for  dues  which  subsequently  accrued 
tbereom  MUler  v.  Jefferson  B.  Assoc  50  Pa.  St.  32.  Nor  is  a  member  bound 
by  new  roles  made  after  he  has  given  notioe  of  an  intention  to  withdraw; 
Armitage  t.  Walker,  2  Kay  ft  J.  211;  S.  C,  2  Jur.,  N.  S.,  13;  26  L.  T. 
182.  If  the  charter  provides  that  on  the  death  of  a  stockholder  his  legal 
representatives  might  receive  the  net  value  of  the  shares,  a  statement  iD> 
the  bank-book  of  the  deceased,  of  the  computed  value  of  his  stock,  made  by 
the  treasurer  of  the  association,  is  not  conclusive  upon  it:  Babcock  v.  Mtd- 
dlesex  etc  B,  Assoc,  28  Conn.  302;  the  proper  mode  of  determining  the 
value  of  the  stock  is  by  ascertaining  the  market  value  of  the  shares  them- 
selves. An  important  question  concerned  with  the  right  of  a  borrowinsr 
member  to  withdraw  is  the  ascertaining  of  how  much  he  is  to  pay.  Thia 
amount  is  obviously  ascertained  in  the  same  way  that  the  amount  i^  ascer- 
tained  upon  a  foreclosure  by  the  association  upon  default,  and  the  considera^ 
tion  of  the  matter  will  be  postponed  until  the  subject  of  losns  is  taken  up. 

Shareholder  cannot  Sue  at  Law  Qua  Shareholder  for  the  value  of  his  paid-up- 
Btiock:  O'Rourhs  v.  West  Pennsylvania  L.  S  B.  Assoc,  93  Pa.  St.  308;  8.  C.» 
8  Week.  Not.  Cas.  176.  Building  associations  are  not  exceptions  to  the  gen- 
eral law  governing  corporations  in  this  regard.  If  a  shareholder  wishes  to 
participate  in  all  the  profits  of  the  concern,  he  must  wait  until  the  asso- 
ciation winds  up  the  series  to  which  he  belongs.  If  he  is  not  content  to 
await  its  action,  his  only  remedy  is  to  withdraw  and  bring  an  action  at  law 
as  a  withdrawing  stockholder.  There  may,  however,  be  cases  where  he  can 
invoke  the  aid  of  a  oourt  of  equity. 

OfFiOEBa. — ^The  powers,  duties,  and  liabilities  of  officers  of  building  and 
loan  associations  are  those  which  usually  appertain  to  the  officers  of  corpora- 
tions generally,  and  it  is  beyond  the  scope  of  the  present  note  to  enter  upon- 
their  full  discussion.  A  few  decisions,  illustrating  the  application  of  general 
principles  to  these  associations  in  this  regard,  will,  however,  be  noticed.  ▲ 
director  who  gives  to  the  association  an  ordinaiy  bond  and  mortgage  for  » 
loan  cannot  set  up  as  a  defense  to  its  foreclosure  that  by  a  secret  parol  agree- 
ment between  him  and  the  other  directors  the  loan  was  to  be,  and  had  beeut. 
«^)*id9  and  the  mortgage  satisfied,  by  his  shares  of  stock  having  been  fuJlji 
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paid  up  after  the  loan  wm  made:  Panghcm  ▼.  dtixens^  B,  Assoc, t  35  K.  J. 
Bq.  341.  Managers  are  not  penonally  liable  for  losses  resulting  from  an 
honest  mistake  in  estimating  the  value  of  stockholder's  lands  on  which  they 
loaned  money,  nor  for  a  defect  in  the  acknowledgment  of  a  mortgage  which 
rendered  it  worthless;  but  they  are  liable  for  losses  from  loans  made  on  the 
personal  security  of  stockholders,  in  violation  of  a  by-law  limiting  the 
amount  of  such  loans:  CUntns*  B.  Assoc,  v.  Coriell,  34  Id.  383;  and  officers 
distributing  the  assets  of  the  association,  on  its  expiration,  among  the  stock- 
holders shown  by  the  books,  are  not  liable  to  a  bank  to  whom  shares  of  stock 
have  been  assigned  and  the  certificate  thereof  delivered,  when  the  stock  was 
not  trausfenred  to  the  bank  upon  the  books  of  the  association,  and  no  notice 
given  to  the  association  by  the  bank  of  the  assignment:  fiank  of  Commeroe^s 
Appeal,  73  Pa.  St.  59.  See,  as  to  the  liability  of  directors  of  corporations 
generally,  note  to  Hodgu  v.  New  England  Screw  Co,,  53  Am.  Dec  637. 

The  monthly  dues  and  fines  of  members  of  an  association  being  payable  in 
cash,  the  presence  and  acquiescence  of  the  executive  officers,  when  promises 
to  pay  are  given  by  members,  or  others  for  them,  and  accepted  by  the  treas- 
urer, will  not  discharge  sureties  on  the  treasurer's  official  bond  from  liability 
for  credit  thus  given  and  loss:  Peopled  B.  «fr  L,  Assoc,  v.  Wroth,  43  N.  J.  L. 
70;  MMtMtU  B.  df  L.  Assoc,  v.  Hammell,  Id.  78.  The  treasurer  of  a  building 
society  is  only  a  bailee  of  moneys  which  he  receives  on  account  of  the 
society,  and  does  not  become  a  debtor  of  the  society,  and  consequently,  if  he 
is  robbed  of  the  society's  moneys,  he  is  discharged  from  liability  to  repay  the 
amount  of  the  robbery:  Walker  v.  British  Guarantee  Assoc.,  18  Q.  B.  277;  S. 
C,  16  Jur.  885;  21  L.  J.  Q.  B.  257.  The  secretary  of  an  association,  having 
received  and  willfully  appropriated  its  funds  and  property,  cannot  be  heard, 
npon  a  criminal  prosecution  therefor,  to  contradict  its  legal  existence:  Shinn 
V.  Conmumwealth,  32  Qratt.  899. 

GxNXBAL  PowBBS  07  AflBOCUTiONS.— It  Is  not  OUT  purposs  to  enter  upon 
an  extended  discussion  of  the  powers  of  building  and  loan  associations. 
These  are,  in  general,  governed  by  the  same  rules  and  principles  which  con- 
trol the  powers  of  other  corporations.  The  attributes  of  existence  as  a  legal 
sntity,  continuity  of  existence,  and  the  like,  and  the  power  to  have  and  use 
a  corporate  seal,  to  enact  by-laws,  to  sue  and  be  sued,  to  hold  property  rea- 
sonably necessary  and  to  convey  the  same,  to  enter  into  contracts,  etc., 
plainly  belong  to  all  corporations,  and  among  them  building  and  loan  asso- 
qjatlont.  And  of  oonrse  these  powers  are  alike  controlled  by  charters  and 
statutes. 

1.  Oottiraets^Borrowing  Powers. — The  general  rule  that  corporations  may 
make  any  contract  fairly  within  the  purposes  and  objects  of  their  incorpora- 
tion, except  where  prohibited  by  their  charters  or  by  other  statutes,  applies 
to  building  and  loan  corporations;  as  also  does  the  converse  of  this  rule,  that 
ooatracts  of  a  corporation  which  are  not  within  any  of  the  powers  expressly 
or  impliedly  conferred  upon  it  are  ultra  vires.  Therefore  an  executory  con- 
tract between  a  building  association  and  one  of  its  members,  in  respect  to 
shares  claimed  by  him  in  his  own  right,  and  in  excess  of  the  maximum  num. 
ber  which,  under  the  statute,  a  member  may  hold  in  his  own  right,  is  ultra 
wires,  and  cannot  be  enforced:  Simpson  v.  Oreenfield  B.  etc.  Assoc.,  38  Ohio 
St.  349;  but  the  fact  that  a  member  holds  a  greater  number  of  shares  than  is 
allowed  by  the  by-laws  of  the  association,  but  not  in  excess  of  the  numbei 
fiwiit^  by  statute,  is  no  defense  against  any  claim  which  the  association  may 
ksTO  agi^nst  him  on  acooont  of  such  shares:  Hagerman  v.  Ohio  B.  4t  S 
Amoe.,  26  Id.  180. 
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Whether  or  not  building  and  loan  associationa  may  borrow  money  has  p^iven 
rise  to  some  discoasion.  In  Pennsylvania  it  seems  to  be  considered  that 
under  the  act  of  1859  they  have  no  power  to  borrow  money  from  banks  and 
others,  for  the  purpose  of  loans:  StiUs*8  Appeal,  95  Pa.  St.  122;  S.  C,  9 
Week.  Not.  Cas.  83;  and  in  Ohio  it  is  held,  also,  that  they  have  no  power  to 
borrow  money  for  the  purpose  of  lending  it:  Stale  v.  Oherlm  B.  ds  L,  A$80c. . 
35  Ohio  St.  258;  but  in  Maryland  an  association  may  borrow  money  and  exe- 
cute  a  note  therefor  to  meet  an  antecedent  obligation  incurred  to  one  of  its 
members  to  whom  it  had  made  a  loan:  DavU  v.  West  Saratoga  B,  Ununit  32 
Md.  285.  As  to  the  borrowing  powers  of  building  societies  in  England,  see 
In  re  National  Permanent  Ben^  B,  Soc,,  L.  R.  5  Ch.  309;  S.  C,  22  L.  T. 
284;  18  Week.  Rep.  388;  Moye  v.  Sparrow,  22  L.  T.  1.54;  S.  C,  18  Week.  Rep. 
400;/n/?eFtctoria«tciSoc.,L.R.9Eq.  605;  S.  C,  39  L.  J.  Ch.  628;  22L.T. 
777;  18  Week.  Rep.  967;  In  re  Durham  County  etc.  B.  Soc,  L.  R.  12  Eq.  516; 
&  C,  41  L.  J.  Ch.  124;  25  L.  T.  83.  The  power  may,  of  course,  be  given  by 
charter  or  statute:  See  Cal.  Civ.  Code,  sec.  640.  The  powers  of  building  and 
loan  associations  to  lend  money  are  considered  poiL 

2.  Investing  in  Real  Estate, — In  England,  under  an  existing  act,  it  waa 
held  that  a  building  society  was  not  precluded  from  investing  its  funds  in 
the  purchase  of  real  estate:  Mullock  v.  Jenkins,  14  Beav.  628;  S.  C,  21  L.  J. 
Ch.  65;  and  where  a  rule  of  a  building  society  directed  that  unemployed 
money  should  be  invested  "  in  such  a  manner  and  upon  such  legal  security  '*  as 
the  board  of  directors  should  deem  necessary,  it  may  be  invested  in  the  pur- 
chase of  freeholds:  Orimes  v.  Harrison,  26  Beav.  435;  S.  C,  5  Jur.,  N.  S.» 
528:  28  L.  J.  Ch.  823;  compare  In  re  Kent  Ben^B.  Soc,  1  Drew.  &  Sm.  417; 
S.  C,  7  Jur.,  N.  S.,  1046;  30  L.  J.  Ch.  786;  4  L.  T.,  N.  S.,  610;  9  Week. 
Rep.  686.  In  Pezmsylvania,  building  and  loan  associations  have  no  power  to 
take  or  hold  real  estate  beyond  the  limits  fixed  by  statute:  Miller's  Estate, 
2  Pearson,  348;  Bhoads  v.  Hoemerstown  B.  Assoc,  82  Pa.  St.  180;  and  debts 
contracted  by  them  in  purchasing  real  estate  cannot  be  enforced  against 
them:  Faulkner^s  Appeal,  11  Week.  Not  Cas.  48.  See  further,  on  this  ques- 
tion, CcUuUl  V.  Citizens'  Mut.  B,  Assoc,  61  Ala.  232.  Such  associations  may^ 
of  course,  acquire  real  estate,  through  mortgages  given  to  secure  loans  if  hich 
it  is  their  object  to  make.  They  may  also  be  given  express  powers  to  acquire 
and  hold  real  property  by  charter  or  statute:  See  Cal.  Civ.  Code,  sec.  643. 

3.  By-laws. — The  power  to  make  by-laws  is  held  by  every  corporation. 
These  by-laws  of  course  must  conform  to  the  constitutions  of  the  United  Statea 
and  of  the  state.  They  must  likewise  conform  to  the  purposes  for  which  the 
corporation  is  created:  Martin  v.  Nashville  B.  Assoc^  2  Coldw.  418.  They 
must  ako  be  reasonable,  and  this  has  particular  application  to  fines  imposed  by 
building  and  loan  associations,  as  seen  above.  They  cannot  be  made  to  hav4 
a  retroactive  effect  as  against  rights  under  subsisting  contracts:  In  re  Nor- 
wich etc  Provident  B.  Soc,  L.  R.  1  Ch.  D.  481;  45  L.  J.  Ch.  143;  24  Week. 
Rep.  103;  and  see  Occidental  B.  d:  L,  Assoc  v.  Sullivan,  62  Cal.  394,  holding 
that  a  by-law  in  no  way  affected  or  changed  the  terms  of  any  contract  of  loan 
between  an  association  and  a  stockholder. 

A  member,  having  admitted  and  recognized  the  validity  of  the  by-laws  of 
an  association,  is  estopped  to  question  the  mode  in  which  they  were  adopted: 
Morrison  v.  Dorsey,  48  Md.  461;  and  the  payment  of  stated  dues  and  finet 
cannot  be  resisted  by  a  member  on  the  ground  that  the  by-laws  have  not  beeo 
adopted  by  a  vote  of  the  directors,  where  it  appears  that  they  have  been  re- 
corded, acted  upon,  and  enforoed  aa  the  by-laws  of  tha  asKKtiatioai  Hagst 
mam  t.  Ohio  B.  dt  L.  Assoc,  25  Ohio  St.  186. 
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L0AK8  AND  THEIR  Inoidents. — 1.  How  Made— Premiums. — ^The  peonliw 
manner  in  which  boilding  and  loan  associations  make  loans  or  advances  has 
already  been  sufficiently  explained.  The  mode,  and  the  only  mode,  by  which 
the  preminms  on  loans  are  fixed,  when  the  money  is  to  be  put  op  at  auction, 
is  by  the  bidding  of  members  for  the  right  of  precedence:  State  v.  OreenviUe 
B.  <£r  8.  Assoc.,  29  Ohio  St.  92;  State  ▼.  Oberlin  B.  d:  L.  Assoc,,  35  Id.  258; 
8tUes*s  Appeal,  95  Pa.  St.  122;  S.  C,  9  Week.  Not.  Cas.  83;  and  the  assooia- 
tioQ  or  its  directors  cannot  fix  a  minimum  premium  below  which  no  bid  will 
be  accepted:  Id. 

2.    To  Whom  Made. — ^In  England  the  power  of  building  societies  to  lend 

money  on  mortgages  to  strangers  is  recognized:  CtUbiU  v.  Kingdom,  1  Exoh. 

494;  S.  C,  17  L.  J.  Exch.  177;  Morrison  ▼.  Olover,  4  Exch.  430;  S.  C,  19  L. 

J.  Exch.  20;  but  in  this  country,  based  no  doubt  upon  the  idea  that  the  pri> 

mary  object  of  building  and  loan  associations  is  to  aid  members  in  securing 

homes  by  making  advances  or  loans  to  them,  the  authority  to  make  loans  to 

fttraogers  seems  to  be  generally  denied:   Wolbach  v.  Lehigh  B,  Assoc.,  84  Pa. 

St.  211,  217;  State  v.  OherUn  B.  df  L.  Assoc.,  35  Ohio  St.  258, 263;  Poock  ▼. 

LafayeOe  B.  Assoc.,  71  Ind.  357;  St.  Joseph  etc.  B.  Assoc,  v.  Thompson,  19 

Kan.  321;  and  see  Mechanics*  etc.  B.  Assoc,  v.  Meriden  Agency  Co.,  24  Conn. 

159;  but  it  is  held  that  a  borrower  who  was  a  stranger  is  estopped  to  plead 

the  vltra  vires  transaction:  Poock  v.  LafayfUe  etc.  B.  Assoc.,  supra;  and  the 

sasodation  may  recover  from  a  borrower,  not  a  member,  the  amount  loaned, 

and  interest:  Wolbach  v.  Lehigh  B.  Assoc,  supra;  St.  Joseph  etc.  B.  Assoc  v. 

Thompson,  supra. 

An  association  having  funds  cannot  refuse  t6  loan  them  to  its  members  in 
good  standing:  State  v.  Oberlin  B.  A  L.  Assoc.,  35  Ohio  St  258;  Bergman  v. 
St.  Paul  Mui,  B.  Assoc  9  29  Miim.  282.  And  where  the  object  of  an  associa- 
tion is  stated  to  be  for  '*  the  accumulation  of  a  fund  by  small  monthly  install- 
ments, to  enable  members  of  the  association  to  purchase  real  estate,  erect 
buildings,  redeem  mortgages,  satisfy  ground-rent,  loan  money,  pay  taxes, 
iod  effect  other  similar  purposes,"  the  power  is  conferred  to  loan  money  from 
rach  accumulated  fund  to  its  members:  Massey  v.  Citixens'  B.  etc.  Assoc,  22 
Kao.^24.  In  Kellv  v.  Mobile  B.  is  L.  Assoc,  64  Ala.  501,  it  was  held  that 
the  lending  of  money  to  shareholders  on  mortgages,  on  such  terms  and  con- 
ditions as  may  be  prescribed  by  the  by-laws,  being  one  of  the  express  powers 
<^ferred  on  building  and  loan  associations  by  the  code,  such  a  loan  was  not 
*(^  sires,  although  in  contravention  of  the  by-lawa 

S.  Purpose  or  Application  qf  Loans,  Duty  of  Associations  to  Inquire  into. — 

If  bnilding  and  loan  associations  are  under  obligations  to  make  loans  to  their 

''■i^ben,  it  would  seem  to  necessarily  follow  that  they  are  not  bound  to  in- 

<inize  into  the  purposes  for  which  they  are  obtained,  nor  look  to  the  appliua* 

HOn  of  the  money.    In  England  they  are  not  required  to  look  to  the  appli- 

cation:  OutbiU  v.  Kingdom,  1  Exch.  494;  S.  C,  17  L.  J.  Exch.  177.     So  in 

Pennayhania  it  is  held  that  no  duty  is  imposed  upon  them  to  inquire  for 

^"^^  purpose  loans  are  being  obtained,  or  to  require  any  stipulation  from  a 

hoirower  as  to  the  use  he  shall  make  of  the  money,  or  in  any  manner  to 

^pervise  or  control  its  disbursement:  Juniata  B.  df  L.  Assoc,  v.  MixeU,  84 

^  St  313;  Johnston  v.  Elizabeth  B.  «fr  L.  Assoc,  14  Week.  Not.  Caa  247; 

^  in  Ohio,  also,  building  corporations  are  not  required  to  ascertain  the  use 

^^hich  a  borrowing  member  intends  to  apply  the  money,  the  statute  con- 

^plating  loans  to  be  used  '*  in  buying  lots  or  houses,  or  in  building  or  re- 

!It^^  houses,  or  other  purposes:"  Hagerman  v.  Ohio  B.  S  S.  Assoc,  26 

^^  St  186;  but  in  West  Virginia,  under  the  law  as  to  homettaad  and 


Digitized  by  VjOOQ IC 


160        Robertson  v.  Hohestead  Association.   [Maryland 

Imflding  associations,  it  is  their  daty  to  see  that  money  paid  to  their  mem- 
bers on  loans  advanced  is  used  by  such  members  in  buying  lots  or  houses, 
or  in  building  or  repairing  houses:  PfetaJttr  v.  Whtding  B,  Assoc.,  19  W.  Va. 
676. 

4.  Kind  of  Security. — ^Building  and  loan  associations  have  power  to  loan 
money  on  the  same  security  as  individuals,  notwithstanding  their  usual 
mode  is  to  require  the  borrower  to  assign  their  own  stock  as  collateral  to  his 
mortgage:  UnUm  B.  tic  Assoc  v.  Masonic  Hall  Assoc,  29  N.  J.  Eq.  389; 
and  where  an  association  is  authorized  to  loan  money,  but  its  charter  doea 
not  expressly  authorize  it  to  take  a  mortgage  or  other  security,  it  will  never- 
theless have  power  by  implication  to  take  a  mortgage:  Mas9ty  v.  Citizens*  B» 
etc  Assoc,  22  Kan.  624.  So  where  the  by-laws  of  an  association  provide  that 
borrowers  from  it  "shall  secure  the  repayment  of  said  loan,  ifith  legal  inter- 
est, by  satisfactory  bond  or  mortgage  upon  real  estate,"  the  officers  of  the 
association  have  power  to  take  both  securities:  Juniala  B,  <6  L,  Assoc  v. 
Uetzel,  103  Pa.  St.  507;  S.  C,  14  Week.  Not.  Gas.  431.  For  a  case  whero 
the  instrument  was  held  to  be  in  legal  effect  a  mortgage,  although  in  the  form 
of  a  lease,  see  MobileB.  A  L,  Assoc  v.  Bobertson,  65  Ala.  382. 

The  mortgage  or  deed  of  trust  of  a  third  person  may  also  be  taken  by  a& 
association  to  secure  a  loan  to  a  member:  Mcusey  ▼.  Ciiizien£  B,  etc  AssoCf 
22  ELan.  624;  BeU^  etc,  Assoc  v.  Longshore,  8  Luz.  Leg.  Beg.  199;  P/eister 
V.  Wheeling  B,  Assoc ^  19  W.  Va.  676;  including  interest,  fines,  dues,  and 
other  charges:  PfevOer  v.  Wheeling  B,  Assoc,  supra;  and  in  such  a  case  the 
association  is  under  no  obligation  to  notify  the  third  person  of  the  default  of 
the  member  in  paying  interest,  fines,  dues,  etc:  Id.  It  is  competent,  also, 
for  a  married  woman  to  unite  with  her  husband  in  executing  a  valid  mortgage 
on  her  separate  property  to  secure  a  loan  to  her  husband,  and  to  cover  pre* 
miums,  fines,  etc :  Juniata  B,  A  L,  Assoc  v.  Miaoell,  84  Pa.  St.  313.  Where, 
however,  the  member  also  assigns  to  the  association  stock  therein  as  additional 
security,  the  third  person  has  the  right,  when  sued  for  the  debt,  to  have  such 
stock  first  sold  to  satisfy  the  debt:  Massey  ▼.  Citiuns'  B,  etc  Assoc,  supra. 
And  if  third  persons  give  a  deed  of  trust  to  secure  a  loan  to  a  member,  their 
responsibility  as  sureties  is  not  to  be  extended  by  implication  or  construction, 
but  the  measure  of  their  liability  is  to  be  found  in  the  instrument  which 
creates  it:  Forsyth  ▼.  Hibemia  B,  Assoc,  1  Mackey,  205.  Where  stock  is 
pledged  and  a  mortgage  given  for  the  same  debt,  the  mortgagor  has  the  right 
to  insist,  as  against  his  assignee  in  bankruptcy  and  an  assignee  of  the  mort- 
gage, that  the  stock  be  first  sold  to  reduce  the  amount  of  the  mortgage  lien 
and  of  the  mortgagor's  personal  liability:  WiUefihroch  v.  Bettmer,  62  CaL  560. 

A  building  society,  having  authori^  to  make  loans  and  provide  for  the 
security  of  the  same  on  real  estate,  has,  as  an  incident  thereto,  the  right  to 
provide  for  insuring  property  taken  as  security:  Chicago  B,  8oc  v.  CroweU^ 
65  ni.  453. 

5.  Usury, — ^Whether  the  transactions  between  building  and  loan  associa- 
tions and  their  borrowing  members  are  within  the  usury  laws,  is  a  question 
which  has  often  arisen,  and  upon  which  there  is  a  diversity  of  opinion.  These 
transactions  contain  both  the  elements  of  a  loan  and  a  dealing  with  partner- 
ship funds,  and  it  is  owing  to  the  prominence  given  to  the  one  or  the  other 
of  these  elements  that  causes  this  difference  of  opinion.  In  the  leading  Eng- 
lish case  of  Silver  v.  Barnes,  6  Bing.  N.  C.  180;  S.  C,  8  Scott,  300,  where  a 
premium  was  to  be  paid  in  addition  to  interest  on  a  loan,  for  which  a  member 
bid  and  gave  his  note,  Tindal,  C.  J.,  said:  **The  question  was,  whether  the 
transaction  was  a  loan  of  money  or  a  dealing  with  the  partnership  fund.     If 
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H  was  A  loan,  it  waa  nanriona.  We  think  it  waa  a  dealing  with  the  partner* 
ibip  fond.  In  which  the  defendant  had  an  interest  in  common  with  the  other 
members  of  the  society,  and  that  it  waa  not  a  loan.  The  defendant  waa  in- 
terested in  the  fund  when  the  money  waa  advanced,  and  when  it  waa  repaid*" 
The  do-Ttrine  of  thia  case  has  been  followed  by  subsequent  English  decisions: 
BwriAdge  t.  CotUm,  5  De  G.  A  Sm.  17;  S.  C,  8  Eng.  L.  A  Eq.  57;  15  Jnr. 
1070;  21  L.  J.  Ch.  201;  Seagrave  v.  Pope,  1  De  G.  M.  A  G.  783;  S.  C,  15 
Eng.  L  ft  Eq.  477;  16  Jur.  1099;  22  L.  J.  Ch.  258;  OutbiU  t.  Kingdom,  I 
Ezch.  494;  8.  C,  17  L.  J.  Exch.  177;  In  re  Durham  County  etc.  B,  Sockty, 
L  K.  12  Eq.  516;  S.  C,  25  L.  T.,  N.  S.,  83.  In  America  the  taking  of 
premiums  is  generally  considered  unobjectionable:  Montgomery  MtU.  B,  4t  L, 
Amc  ▼.  Robinson,  69  Ala.  413;  West  Winsted  etc  Asaoe,  ▼.  Ibrd,  27  Conn. 
282;  VTeK  Winsted  etc.  Assoc.  ▼.  Biee,  Id.  293;  People's  etc.  B.  Astoc  ▼.  Col- 
Im,  Id.  145;  Mechamaf  etc  B.  Assoc  r.  Wileox,  24  Id.  147;  Pabst  v.  Trus- 
tees etc  qfEconomkal  B.  Assoc,  I  McArthur,  385;  MuUoy  v.  I\/th  Ward  B. 
Assoc,  2  Id.  594;  MeLaiugKlin  ▼.  OilUtem^  B.  etc  Assoc,  62  Ind.  264;  Shttf- 
fity  ▼.  Worki'ngmm's  8.  etc  Assoc,  64  Id.  600;  Hawkeye  Ben.  A  L.  Assoc  ▼• 
BtwOwn,  48  Iowa,  885;  BurUngUm  Mut.  L.  Assoc  ▼.  Heider,  55  Id.  424; 
Uossey  v.  Citizens*  B.  etc  Assoc,  22  Kan.  624;  Salina  B.  etc  Assoc  ▼.  ^e^ 
«M,  Id.  751;  Shannon  y.  Howard  Mut.  B.  Assoc,  36  Md.  383;  MerrUl  v.  Me- 
Intyre,  13  Gray,  157;  Barker  v.  Bigelow,  15  Id.  130;  Ddano  v.  WOd,  6  Allen, 
1;  Bawker  ▼.  MUl  River  etc  Assoc,  7  Id.  100;  Hammerslough  v.  Kansas  CUy 
B.  etc  Assoc,  79  Mo.  80;  Shannon  v.  Dunn,  43  N.  H.  194;  FrankUn  B.  Assoc 
▼.  Marsh,  29  N.  J.  L.  225;  Hohoken  B.  Assoc  ▼.  Martin,  13  N.  J.  Eq.  427; 
Somerset  County  B.  etc  Assoc  ▼.  Common,  11  Id.  282;  ClarksviUe  B.  A  L. 
Assoc  V.  Stephens,  26  Id.  351;  Bed  Bank  Mut.  D.  A  L.  Assoc  ▼.  Patterson,  27 
Id.  223;  Citkens'  Mut,  L.  etc  Assoc  v.  Webster,  25  Barb.  263;  City  B.  A  L. 
Co,  ▼.  Fatty,  I  Abb.  App.  Deo.  347;  Concordia  8.  A  Aid  Assoc  v.  Read,  93 
N.  T.  474;  WhiU  ▼.  Mechanic^  B.  Assoc,  22  Gratt.  233;  Winchester  B.  Assoc 
T.  Gilbert,  23  Id.  787.  In  Georgia  it  is  held  that  whether  the  contract  of  a 
borrowing  member  is  in  fact  usurious,  depends  upon  the  object  of  the  associ- 
ation— ^being  illegal  if  a  mere  device  to  evade  the  usury  laws,  but  otherwise 
not,  and  this  was  a  question  of  fact  for  the  jury:  Parker  r.  FtUton  L.  4t  b. 
Assocs4%  Ga.  166;  S.  C,  42  Id.  451;  F^wine  v.  OaU  City  L.  A  B.  Assoc, 
hi  Id.  474;  Bibh  County  L.  Assoc  t.  Richards,  21  Id.  592;  see  also  Shannon 
V.  Dunn,  43  N.  H.  194,  supra. 

In  a  few  states  premiums  in  excess  of  lawful  interest  are  not  allowed: 
Gordon  T.  Winchester  B.  etc  Assoc,  12  Bush,  110;  Herbert  v.  Kenton  B,  etc. 
Assoc,  11  Id.  296;  Lincoln  B.  ds  8.  Assoc,  v.  Graham,  7  Neb.  173;  Lincoln 
B.A  8.  Assoc  V.  Benjamin,  Id.  181;  Mills  ▼.  Salisbury  B.  A  L.  Assoc,  75 
K.  C.  292;  Vann  v.  FayettevUle  B.  A  L.  Assoc,  Id.  494;  Latham  v.  WasJiington 

B,  4:  L.  Assoc,  77  Id.  145;  Banner  v.  Oreensborough  B.  4b  L,  Assoc,  78  Id. 
188;  Hoskins  v.  Meehanict^  B.  A  L.  Assoc,  84  Id.  838;  Columbia  B.  L.  Assoc. 
T.  Bollinger,  12  Rich.  Eq.  124;  Mechanics*  etc  B.  A  L.  Assoc  v.  Dorsey,  15  8. 
0. 462;  Martin  ▼.  Nashville  B.  Assoc,  2  Coldw.  418;  P/eister  v.  Wheeling  B. 
Assoc,  19  W.  Va.  676.  In  a  number  of  the  states  of  the  first  class,  charging 
interest  on  premiums  is  not  usurious,  and  is  now  expressly  authorized  in  some 
•tates,  as  in  Alabama  and  Pennsylvania:  Montgomery  Mut.  B.  At  L.  Assoc  v. 
Bobinson,  69  Ala.  413;  Sddej^  v   Reliable  8.  As  B.  Assoc,  81}  Pa.  St.  336;  S. 

C,  2  Week.  Not  Cas.  481;  BuMinq  Assoc  v.  Neurath,  Id.  95;  Budding 
Assoc  V.  George,  3  Id.  239;  Johnston  v.  JSlizabeUi  B.  <fr  L.  Assoc,  14  Id.  247; 
eompare  AfobiU  B.  ds  L.  Assoc  v.  Robertson.  65  Ala.  382.  Although  in  Penn- 
•ylvania,  prior  to  the  act  of  1869,  buildmg  aaaociationa  could  only  recover 
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opon  their  obligations  from  members  the  amounts  actually  loaned,  with 
legal  interest  thereon:  BechtM  t.  Brehm,  26  Pa.  St  269;  Kupfert.  v.  Oicf- 
tenberg  B.  Asboc.,  30  Id.  465;  Bughes's  Appeal,  Id.  471;  Reiner  v.  William 
Tell  etc.  Asaoc,,  39  Id.  137;  Denny  ▼.  West  Philaddphia  etc.  B.  Aaaoe.,  Id.  154; 
Premium  Fund  A8$ociation*$  Appeal,  Id.  156;  Houmt  v.  Hermaun  B.  Assoc, 
41  Id.  478;  and  the  amount  paid  beyond  the  sum  actually  advanced,  with 
legal  interest,  might  have  been  recovered  back  by  the  borrower:  Philanihropie 
B.  Assoc.  V.  McKniglit,  35  Id.  470;  and  even  under  the  act  of  1859  unincor- 
porated building  associations  cannot  recover  upon  their  mortgages  more  than 
was  actually  advanced,  with  legal  interest:  Jarrett*s  ExW  v.  Cope,  68  Pa.  St. 
67;  Link  v.  Oermanioum  B.  Assoc.,  89  Id.  15;  Hcmibury  v.  Pfe\ffer,  12  Phila. 
250;  so  this  act  does  not  apply  to  borrowers  who  are  not  members,  or  who 
are  not  sui  juris,  and  incapable  of  acquiring  membership:  W6lb<ieh  v.  Lehigh  B. 
Assoc,,  84  Pa.  St.  211;  but  this  ruling  that  a  building  association  cannot  re- 
cover from  a  married  woman  more  than  the  sum  borrowed,  with  legal  interest^ 
is  not  to  be  extended  to  the  husband,  who  joins  with  the  wife  and  obtains 
the  full  benefit  of  the  loan:  Tanner's  Appeal,  95  Id.  118.  In  some  states, 
however,  where  premiums  themselves  may  be  taken,  charging  interest  thereon 
is  illegal:  Hawheye  Ben,  Jt  L,  Assoc  v.  Blackburn,  48  Iowa,  385;  Burlington 
Mut.  L.  Assoc  V.  heider,  55  Id.  424;  Forest  City  etc.  B.  Assoc,  v.  Gallagher, 
25  Ohio  St.  208;  Bisk  v.  Delphos  B.  <fr  S.  Assoc,  31  Id.  517;  Oak  Cottage  B. 
etc  Assoc  T.  Eastman,  31  Md.  561;  Baltimore  Permanent  B.  etc  Soc  v.  Tay^ 
lor,  41  Id.  409;  Williar  v.  BalUmore  Butchers*  L.  etc  Assoc,  45  Id.  546;  Bir- 
mingham V.  Maryland  Land  etc  Assoc,  Id.  541;  Citizens*  etc  Co.  v.  Uhler,  4S 
Id.  458;  Oeiger  v.  EiglUh  Oerman  B.  Assoc,  58  Id.  569.  In  Maryland,  how- 
ever, mortgages  to  building  associations,  such  as  are  contemplated  and  pro- 
vided for  by  the  act  of  1852,  c.  148,  if  executed  in  conformity  with  the  provis- 
ions of  that  act,  are  free  from  objection  on  the  ground  of  usury:  Baltimore 
Permanent  B.  etc.  Soc.  v.  Taylor,  41  Id.  417;  Williar  v.  Baltimore  Butchers* 
L.  etc  Assoc,  45  Id.  562;  CUizens*  etc.  Co.  v.  Uhler,  48  Id.  458,  all  citing  the 
principal  case  to  this  effect.  And  see  the  principal  case  also  cited  in  P/eisier 
V.  Wheeling  B.  Assoc,  19  W.  Va.  705;  MaHin  v.  Nasliville  B.  Assoc,  2  Coldw. 
418;  as  adopting  the  views  of  Silver  v.  Barnes,  6  Bing.  K.  C.  180,  and  other 
English  cases.  If  a  statute  authorizes  the  receipt  of  a  premium  or  bonus  only 
tipon  a  loan  to  a  member  of  the  association,  in  addition  to  the  legal  rate  of 
interest,  such  a  loan  ia  usurious.  If  made  to  a  corporation  incapable  of  becom- 
ing a  stockholder  or  member:  Mechanics*  etc  B.  Assoc,  v.  Meriden  Agency 
Co.,  24  Conn.  159;  or  if  made  to  persons,  generally,  who  are  not  members:  St. 
Joseph  etc.  B.  Assoc  v.  Thompson,  19  Kan.  321. 

The  personal  character  of  the  defense  of  usury  applies  to  contracts  of  build* 
ing  and  loan  associations.  Thus,  it  cannot  be  set  up  by  one  who  purchases 
the  mortgaged  premises  subject  to  the  mortgage:  St^n  v.  Indianapolis  etc 
Assoc,  18  Ind.  237;  People's  etc  B.  Assoc,  v.  Collins,  27  Conn.  142;  nor  by 
one  who,  for  a  full  consideration,  assumes  payment  of  the  mortgage:  BurUng^ 
ton  MuL  L.  Assoc,  v.  Heider,  55  Iowa,  424. 

6.  Application  qf  Stock-payments  or  Dues  of  Borrower  to  Extinguishment  of 
his  Debt. — ^When  a  member  of  an  association  becomes  a  borrower,  the  trans- 
action has  been  considered- as  so  much  in  the  nature  of  a  loan  that  subsequent 
payments  made  by  the  member  upon  his  stock  are  partial  payments  upon  his 
debt:  Overby  v.  Fayetteville  B.  <fr  L.  Assoc,  81  N.  C.  56;  Hoskins  v.  Meehanic** 
B.  A  L.  Assoc,  84  Id.  838;  and  therefore  every  such  payment  is  a  pro  tanto 
extinguishment  of  his  debt:  Kupfert  v.  OuUenberg  B.  Ahsoc,  30  Pa.  St.  465; 
Hmghes*s  Appeal,  Id.  471;  Philanthropic  B.  Assoc  v.  McKnight,  85  Id.  470f 
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BwOdimg  Anoe.  ▼.  Timmku,  8  PhiUL  200;  Building  Aatoe.  ▼.  Beid,  Id.  345; 
bat  other  oaaet,  prooeediDg  upon  the  Bound  theory  that  a  borrower  Btill  oon- 
tinnes  a  member,  maintain  that  payment  of  dnea  are  not  payments  of  the 
mortgage  debt,  and  do  not  ipso  facto  work  a  pro  tanto  extinguishment:  North 
Ameriea  B,  A$$oe,  v.  SuUon^  35  Pa.  St.  463;  Spring  Oarden  Amoc.  v.  Trade*- 
mm'§  Loan  Auoc,  46  Id.  493;  SMen  ▼.  BeUaLU  8.  ik  B.  Aaaoc,  81i  Id.  336; 
&  C,  2  Week.  Not.  Gas.  481;  Link  v.  Oermantoum  B.  Asaoc.,  89  Pa.  St.  15; 
larlifB  Appmd^  Id.  411;  EeoMmy  B.  Auoe.  ▼.  HungtrbuMer^  93  Id.  258;  S. 
C.»  9  Week.  Not.  Gas.  218;  Oermania  R  A$aoe.  ▼.  NdU,  93  Pa.  St.  322;  Wal- 
kku  V.  WorMngmen'B  B.  d:  L.  A$8oe.,  97  Id.  514;  a  C,  10  Week.  Not.  Gas.  414; 
BuUding  Amoc,  ▼.  E$helbaeh,  7  Phila.  189;  Building  Assoc.  ▼.  Wall,  Id.  240; 
Weis^s  Appeal,  5  Week.  Not.  Gas.  423;  Krtamer  ▼.  Building  Assoc,,  6  Id.  267; 
Knigsessing  B,  Assoc,  v.  Boon,  9  Id.  15;  see  also  Barker  v,  Bigehw,  15  Gray, 
130;  Delano  y.  Wild,  6  Allen,  1;  Meclumies^  B,  A  L.  Assoc,  t.  Conover,  I  Mo- 
Gart.  219;  Hoboken  B,  Assoc  ▼.  Martin,  13  N.  J.  Eq.  427;  Somerset  County  B. 
etc  Assoc  V,  Vandervere,  11  Id.  282;  Stait  ex  rel,  Washington  B,  dt  L,  Assoc 
▼.  Jlombaeher,  42  N.  J.  L.  635;  Hekdnkaanper  v.  Oerman  B,  etc.  Assoc,  22 
Kan.  549;  but  the  borrower  has,  notwithstanding,  a  right  so  to  apply  them,  and 
the  association  having  a  lien  upon  his  shares  may,  in  case  of  default,  make  a  like 
application:  Spring  Oarden  Assoc  ▼.  Trades7nen*s  B,  Assoc,  46  Pa.  St.  493; 
JBariy's  Appeal,  89  Id.  411;  North  America  B,  Assoc  v.  Sutton,  35  Id.  463; 
Watkins  ▼.  Workingmen's  B.  Assoc,  97  Id.  514;  S.  G.,  10  Week.  Not.  Gas. 
414;  Economy  B.  Assoc  ▼.  Hungerbuehler,  93  Pa.  St.  258;  S.  G.,  9  Week.  Not 
Gas.  218;  and  his  assignee  for  the  benefit  of  creditors  may  also  apply  the  pay- 
ments: Spring  Oarden  Assoc  ▼.  Tradesmen's  B.  Assoc,  supra;  but  not  a  sher- 
iff's vendee  of  the  mortgagor:  SpringviUe  etc  L.  Assoc  v.  Roberts  AdmW,  11 
Fhila.  546.  A  member  who  has  assigned  his  shares  of  stock  to  a  third 
person  as  collateral  security  for  a  debt  cannot,  when  sued  upon  his  mortgage 
to  the  association,  claim  a  credit  for  the  value  of  such  shares:  Shober  v.  Ac- 
commodation  etc  L,  Assoc,  35  Pa.  St.  223;  and  where  a  member  assigned  all 
his  shares  as  oollateral  security  upon  obtaining  a  loan  from  an  association, 
and  on  obtaining  a  second  loan  on  other  shares  made  a  second  assignment  of 
an  his  stock,  he  cannot  afterwards  apply  the  installments  paid  upon  the  stock 
to  the  first  loan,  which  had  been  secured  by  judgment,  if  before  obtaining 
the  seoond  he  had  made  no  such  appropriation:  Philadelphia  Mercantile  L, 
As9oe.  V.  Moore^  47  Id.  233. 

7.  Foreclosure  and  Ascertaining  Amount  Presently  Due  upon  Mortgages, — 
A  building  society  is  entitled  to  a  foredosnre  of  mortgages  to  members,  al- 
tiiongh  the  deeds  and  rules  contain  only  powers  of  sale  in  case  of  default: 
ingoldby  ▼.  mey,  28  L.  T.  55. 

Where  a  borrowing  member  wishes  to  withdraw,  or  is  in  default,  and  his 
mortgage  is  sought  to  be  enforced,  an  important  question  is  the  ascertaining  of 
tiie  amoont  presently  due  upon  his  mortgage,  which  he  is  Justly  liable  to  pay. 
II  mnst  be  remembered  that  when  a  member  obtains  a  loan  or  advance  he 
anticipates  the  amount  he  is  to  receive  upon  the  termination  of  the  associa- 
tion, or  of  the  series  to  which  he  belongs.  His  obligation  does  not  look  to  a 
rspayment  before  that  time.  If  he  desires  to  withdraw,  or  it  becomes  neces- 
sary to  enforce  his  mortgage  against  him  before  that  period  arrives,  the  ques- 
tion is*  What  amount  ought  he  equitaUy  to  pay?  In  ascertaining  this 
amoimi  the  only  difference  between  the  two  cases  seems  to  be  that  when  he 
'ndmitarily  withdraws  he  is  entitled  to  receive  the  bonus  or  share  of  profits 
allowed  hhn  under  the  laws  of  the  associations,  and  when  he  is  in  default,  no 
andi  aOofwaaoe  is  to  be  made  him.    Bearing  this  differenoe  in  mind,  the  rule. 


Digitized  by  VjOOQ IC 


164        BoBERTSON  V.  HOMESTEAD  AssocunoN.    [Maryland, 

AS  establiahed  by  the  EDglish^leciBioDt,  is  to  estimate  the  probable  or  possible 
daration  of  the  society,  to  theo  calculate  the  aggregate  amount  of  subscript 
tions  aud  redemption  money  for  that  period,  and  to  charge  the  member  as  a 
present  debt  with  that  amount,  in  addition  to  all  arrearages  and  fines,  de- 
ducting redemption  money  paid  in:  See  Fleming  v.  Self,  3  De  G.  M.  A  Q.  097; 
a  C,  1  Jur.,  N.  S.,  25;  24  L.  J.  Ch.  29;  3  Week.  Bep.  89;  Smith  v.  PUking- 
<on,  IDe  O.  F.  a  J.  120;  S.  C,  4  Jur.,  K.  S.,  58;  29  L.  J.  Ch.  227;  30  L.  T. 
196;  Moeley  v.  Baker,  6  Hare,  87;  S.  C,  12  Jur.  551;  17  L.  J.  Ch.  257;  Sea- 
grave  V.  Pope,  1  De  O.  M.  A  O.  783;  8.  C,  15  Bug.  L.  A  Eq.  477;  AreJier  t. 
£rarrtKm, 7  De O.  M.  AG.  404;  S.  C,  3  Jur.,N.  S.,  194;  29  L.  T.  71;  Mai- 
iemm  v.  Elderfield,  L.  B.  4  Ch.  207;  S.  C,  20  L.  T.  503;  17  Week.  Bap.  422; 
Ifarmer  v.  Smith,  4  H.  ft  N.  196;  S.  C,  5  Jur.,  N.  S.,  533,  note;  28  L.  J. 
Ezch.  226;  Sparrow  ▼.  Farmer,  26  Beav.  511;  S.  C,  5  Jur.,  N.  6.,  530;  28 
L.  J.  Ch.  537;  33  L.  T.  216;  Ha»dUy  v.  Farm/er,  29  Beav.  362.  In  America 
the  same  rule,  substantially,  has  been  applied,  except  that  from  the  aggregate 
amount  of  the  interest  and  dues  a  just  amount  of  interest  is  rebated:  See 
Shaamon  v.  Hotoard  Mul.  B.  Aseoe.,  36  Md.  383;  Lister  v.  Log  Cabim  B. 
Aeeoe.,  88  Id.  115;  McCahan  ▼.  Columbian  B.  Aseoe,,  40  Id.  226;  Hemg- 
Acmaenv.  Ti9cher,50ld.  583;  Border  Stale  PerpetnalB.  Assoc.  ▼.  McCarthy,  67 
Id.  555;  CineirmaU  German  B.  Assoc,  v.  FUuh,  1  Cin.  Sup.  Ct.  468;  Hager- 
win  V.  Ohio  B.  4b  S.  Assoc.,  25  Ohio  St.  186;  Bisk  v.  Ddphos  B.  ^  S.  Assoc.,  31 
Id.  517.  This  is  the  rule  adopted  by  the  principal  case,  which  has  been  ap- 
proved, recognized,  or  referred  to  in  the  following:  Shannon  v.  Howard  MuL 
B.  Assoc.,  36  Md.  304, 397;  McCahan  ▼.  Colombian  B.  Assoc,  40  Id.  237-239; 
Bwrder  State  Perpetual  B.  Assoc.  ▼.  McCarthy,  57  Id.  555;  Knell  v.  Cfreen  Street 
B.  Assoc,  34  Id.  72;  Low  Street  B.  Assoc,  v.  Zucker,  48  Id.  452;  Home  MuL  B. 
Assoc.  V.  Thursby,  58  Id.  288;  and  see  it  approved  but  distinguished  in  Oak 
Cottage  B,  Assoc,  v.  Eastman,  31  Id.  559;  and  commented  upon  in  Cindnnaii 
German  B.  Assoc,  v.  Flach,  1  Cin.  Sup.  CL  473, 476.  For  other  statements  of 
the  rule,  as  to  ascertaining  the  amount  due,  see  Mechanics*  B.  ds  L.  Assoc  v. 
Conover,  14  N.  J.  Eq.  219;  Montgomery  Mut.  B.  A  L.  Assoc,  v.  Bobinson^  69 
Ala.  413;  Ocmulgee  B.  <&  L.  Assoc,  v.  Thomson,  52  Ga.  427;  PaUison  v.  Albany 
B.  d:  L,  Assoc,  63  Id.  373;  Overby  v.  FayetteoiUe  B.  <Cr  L.  Assoc,  81  N.  C.  56; 
Hoskins  v.  Mechanics*  B.  A  L,  Assoc,  84  Id.  838;  Hekelnkcsmper  v.  German 
B.  etc.  Assoc,  22  Kan.  549;  Glynn  v.  Home  B.  Assoc,  Id.  746;  Licking  County 
S.  etc  Assoc.  V.  BebotWs  AdmW,  29  Ohio  St.  252.  It  is  held  that  where  an 
association  b  prematurely  dissolved,  and  the  mortgages  of  members  are  fore- 
closed, in  determining  the  amount  due  under  such  mortgages,  the  mortgagors 
should  be  allowed,  not  only  for  the  sums  paid  by  them  as  dues,  but  also  for 
what  they  paid  as  interest,  while  they  are  to  be  charged  interest  on  the  sums 
advanced  by  the  association,  and  so  from  time  to  time  on  the  balance  of 
such  sums,  after  deducting  therefrom  the  moneys  paid  by  them  for  dues  and 
interest:  Windsor  v.  Bandel,  40  Md.  172;  and  see  adso  Low  Street  B.  Assoc  ▼• 
Zucker,  48  Id.  448;  BampsteadB.  Assoc,  v.  King,  58  Id.  279. 

Where  the  return  of  loans  is  anticipated  by  borrowers,  they  are  not  enti- 
tled to  a  return  of  a  proportionate  part  of  the  premium  for  a  fraction  of  a 
year:  Sherman  B.  Assoc,  v.  Bock,  9  Phila.  75.  A  shareholder  can  set  ofi^ 
SM  against  the  amount  due  by  him  to  the  association  under  the  mortgage, 
claims  held  by  him  against  it,  cousisting  of  balances  due  from  the  association 
io  members  who  had  withdrawn  from  the  association  and  assigned  them  to  the 
mortgagor:  Hennighausen  v.  Tischer,  50  Md.  5S3. 

8.  Marshaling. — As  between  an  association  and  a  second  mortgagee  of  tha 
premises,  stock  held  by  the  association  as  collateral  security  will  be  first  a^ 
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fUed  to  the  payment  of  the  amonnt  due  on  the  mortgage  to  the  association 
befoM  reoonne  is  had  to  the  mortgaged  premises:  Herbert  v.  Mechanics*  B,  dr 
L.  Assoc,,  17  N.  J.  Eq*  497;  Red  Bank  Mut,  B.  di  L.  Assoc,  v.  PiUUrstm,  27 
Id.  223;  PhiiUipsburg  MuL  L,  <£r  B,  Assoc,  v.  Hawk,  Id.  355;  and  this  eqaity 
of  the  seoond  mortgagee  wiU  not  be  defeated  by  a  levy  on  the  stock  under  a 
judgment  against  the  mortgagor:  Herbert  v.  Mechanics^  B,  df  L,  Assoc,  supra; 
PhiSUpsburg  Mut.  L.  cC*  B.  Assoc,  v.  Patterson,  supra.  Where  a  person  executed 
a  mortgage  on  two  lots  to  an  association,  and  assigned  to  it  as  collateral  se» 
cority  five  shares  of  stock,  and  afterwards  gave  the  complainant  a  mortgage* 
on  one  of  the  lots,  and  then  assigned  his  interest  in  the  stock  to  third  per* 
•ons,  the  complainant  may  require  the  association  to  sell  first  the  lot  which^ 
was  exdnsively  embraced  in  its  mortgage,  but  cannot  compel  the  appropria-^ 
ti<m  of  the  stock  to  the  payment  of  the  first  mortgage:  ReiUy  v.  Mayer,  12 
Id.  55. 

9.  Esioppd  to  Deny  CorporaU  Existence. — A  member  of  an  association  who 
enters  into  a  contract  with  it,  by  which  he  receives  a  benefit,  cannot,  under 
the  principles  governing  all  corporationsi  deny  its  existence.  Therefore  a 
member  who  receives  a  loan  from  an  association  and  executes  a  mortgage  as 
security,  cannot,  in  proceedings  to  enforce  the  mortgage,  deny  the  legal  exist- 
ence of  the  association:  CahaU  v.  Citizens*  Mut.  B.  Assoc.,  61  Ala.  232;  West 
Winstedetc  B.  Assoc  v.  Ford,  27  Ck>nn.  282;  West  Winstedetc.  B.  Assoc,  v. 
Bkt,  Id.  293;  McLaughlin  v.  Oitixens*  B.  etc.  Assoc.,  62  Ind.  264;  Jones  v. 
Kokomo  B.  Assoc,  77  Id.  340;  Massey  v.  Citizens*  B.  etc.  Assoc,  22  Kan.  624; 
Lord  V.  Essex  B.  Assoc,  37  Md.  320;  Lincoln  B.  <£r  8.  Assoc,  v.  Orahatn^  7 
Keb.  173;  Mechanics*  B.  Assoc  v.  Stesens,  5  Duer,  676;  Lucas  v.  GreewviUe 
B.  dt  8.  Assoc,  22  Ohio  St.  339;  Hagerman  v.  Ohio  B.  A  8.  Assoc,  25  Id. 
186;  Beda  v.  UnunOwm  B.  A  L.  Assoc,  88  Pa.  St  211;  Johnston  v.  EUsa- 
beth  B.  df  L.  Assoc,  14  Week.  Not  Cas.  247;  and  a  purchaser  of  the  equity 
of  redemption  is  equally  estopped:  People*s  etc  B.  Assoc  v.  Collins,  27  Conn. 
142. 

Dissolution. — ^A  court  of  equity  has  jurisdiction,  at  the  suit  of  share- 
holders of  unredeemed  shares  in  a  building  association,  to  call  the  redeemed 
shareholders  to  account,  enforce  payment  of  what  they  respectively  owe,  dis- 
tribute the  fund  among  the  unredeemed  shareholders,  and  wind  up  the  con> 
cem:  Edelin  v.  Pascoe,  22  Gratt.  826;  and  where  suit  is  brought  to  wmd  up 
the  a&irs  of  such  an  association,  all  the  shareholders  should  be  made  parties^ 
■nd  if  any  have  been  illegally  released,  their  liabilities  should  be  enforced  r 
Cbsou  v.  Seldner,  77  Va.  293. 

Where  by  common  consent  of  the  stockholders  a  building  and  loan  associa- 
tioo  was  to  be  wound  up,  it  is  not  competent  for  a  majority  of  the  stockhold* 
ers  to  adopt  a  scheme  of  settlement,  but  the  parties  are  left  to  the  relations 
which  equity  establishes:  City  L.  ds  B.  Assoc,  v.  Goodrich,  48  Ga.  445;  as  to 
the  liability  of  the  officers  carrying  out  such  scheme,  see  S.  C,  54  Id.  98. 

Where  an  association  has  become  insolvent,  in  winding  up  its  affidrs  after 
deducting  expenses  incident  to  the  administration  of  its  assets,  the  general 
creditors,  if  any,  should  be  first  paid  in  full,  and  the  residue  of  the  fund 
should  be  distributed  pro  rata  among  those  whose  claims  are  baaed  upon  the 
stock  of  the  association,  whether  they  have  withdrawn  and  hold  orders  for 
the  withdrawal  or  not:  Christian*s  Appeal,  102  Pa.  St,  184;  S.  C,  13  Week. 
Not  Cas.  181;  and  where  an  association  is  authorised  by  charter  to  receive 
money  on  deposit  from  stockholders,  to  bear  interest  at  a  certain  rate,  in  case 
of  insolvency,  snch  stockholders  are  creditors  of  the  association,  as  to  their 
and  in  payment  of  them  are  entitled  to  a  pro  rata  share  of  th# 
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•nets  of  the  Maodation,  with  other  outside  crediton,  in  preferenoe  to  the 
stockholders:  CrisweWs  Appeal^  100  Pa.  St  4S8;  S.  C,  12  Week.  Not.  Cas. 
489. 

For  a  more  complete  discussion  of  the  sabject  of  boilding  and  loan  associa- 
tions than  onr  space  has  permitted,  the  reader  is  referred  to  Mr.  Bndlioh'a 
aUe,  eThanstive^  and  valuable  treatise. 


Kellenbeok  v.  Statb. 

[10  MAan.Ain>,  481.] 

IVDIOnOHT   FOR    AbS09    MUST    ChaSOB    OvnNSB    TO    BATB    BBXV    Dom 

Mauoiouslt,  and  chatging  it  to  have  been  done  '*  felooionsly,  willfally. 
and  unlawfully  **  is  insufficient. 

Words  CoysTiTUTiNo  Part  of  DESORipnoir  of  Crims  must  bi  Usrd  ur 
Indiotmbnt;  and  an  indictment  under  the  Maiyland  act  of  1809,  c.  138» 
chaiging  a  willful  burning  of  a  building,  which  Is  not  a  parcel  of  a  dwell- 
ing-house, is  insufficient  on  demurrer  if  it  fails  to  describe  the  building 
as  "  not  a  parcel  of  any  dwelling-house." 

Objkotion  to  iNDicTMXirT  MUST  BB  Takbm  bt  Dbmurrbr,  as  well  when 
the  case  is  submitted  to  the  court  as  when  tried  by  a  jury;  and  under  the 
Maryland  act  of  1852,  the  judgment  will  not  be  reversed  for  any  matter 
which  might  have  been  a  subject  of  demurrer  to  the  indictment. 

Ikdiotment  for  **  feloniously,  willfully,  and  unlawfully,  setting 
fire  to  and  burning  a  certain  building  used  as  a  brewery  for 
the  manufacture  of  beer/'  The  other  facts  are  stated  in  the 
opinion. 

Joseph  A.  WickeSf  for  the  plaintiffs. 

By  Court,  Eocleston,  J.  The  building  alleged  to  have  been 
burned  is  described  as  ''  a  certain  building  used  as  a  brewery 
for  the  manufacture  of  beer."  And  the  indictment  charges  that 
the  traversers  ''  feloniously,  willfully,  and  unlawfully  did  set 
fire  to"  the  building  thus  described;  ''and  the  same  building, 
used  as  a  brewery  for  the  manufacture  of  beer  as  aforesaid,  then 
and  there,  by  such  firing  as  aforesaid,  feloniously,  willfully,  and 
unlawfully,  did  burn  and  consume,  contrary  to  the  act  of  assem« 
bly  in  such  case  made  and  provided,"  etc. 

There  are  three  counts,  all  being  similar,  except  stating  dif- 
ferent owners  of  the  property.  At  the  instance  of  the  travers- 
ers, the  case  was  tried  by  the  court  upon  the  plea  of  not  guilty, 
without  a  jury. 

The  record  states:  "  Whereupon  the  court  does  say  that  it 
finds  the  prisoners  guilty  of  the  offense  as  olmrged  in  the  third 
oount  of  the  indictment,  except  the  court  does  not  find  them 
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goilfy  of  having  'feloniouslj'  committed  the  offense,  the  court 
not  deeming  the  offense  felony  in  law.  And  the  court  further 
finds  them  not  guilty  on  the  first  and  second  counts  of  said  in- 
dictment." Upon  this  finding  judgment  was  passed,  by  which 
George  Eellenbeck  was  sentenced  to  undergo  confinement  in 
the  penitentiary  for  seyen  years  and  two  months,  and  Andrew 
Brash  for  six  years  and  two  months. 

In  claiming  a  reversal  of  this  judgment,  it  has  been  argued 
by  the  traversers'  counsel  that  the  indictmentcontains  a  proper 
and  sufficient  statement  of  all  that  is  essential  in  a  case  of  arson. 
That  whether  the  parties  were  or  were  not  guilty  of  the  charge, 
could  not  appear  until  the  proof  should  be  heard.  And  as  it  is 
evident  from  the  finding  of  the  court  they  did  not  commit  the 
offense  as  charged,  the  court  had  no  authority  to  pass  judgment 
against  them  for  a  misdemeanor,  under  the  second  clause  of  the 
act  of  1809,  c.  138,  sec.  5.  The  traversers  therefore  claim  the 
right  to  have  the  judgment  reversed,  and  insist  that  the  act  of 
1852,  c.  63,  has  no  application  to  such  a  case  as  this.  It  pre- 
vents the  reversal  of  a  judgment ''  for  any  matter  or  cause  which 
might  have  been  a  subject  of  demurrer  to  the  indictment."  But 
here,  as  the  indictment  contains  all  that  is  necessary  to  make  it 
valid  in  a  case  of  arson,  there  was  no  ground  for  a  demurrer 
which  could  have  been  used  as  a  defense.  And  although  the 
state  failed  to  sustain  the  charge  as  laid  by  proof,  that  surely 
could  not  be  cause  of  demurrer,  and  consequently  the  erroneous 
judgment  ought  to  be  corrected  by  means  of  the  present  writ  of 
«rror.  It  is  unnecessary  to  inquire  whether  the  conclusion  of  this 
argument  is  correct,  conceding  the  premises  on  which  it  is  based 
to  be  true,  because  there  is  an  error  in  the  premises  in  a  very 
important  particular.  The  indictment  is  defective,  viewing  it 
as  charging  the  crime  of  arson.  The  burning  is  nowhere  alleged 
to  have  been  done  ''maliciously/'  but  ''feloniously,  willfully, 
and  unlawfully." 

In  describing  this  offense,  it  is  said,  in  1  Hale  P.  C.  566: 
"  The  felony  of  arson,  or  willful  burning  of  houses,  is  described 
by  my  Lord  Coke,  chapter  15,  page  66,  to  be  the  malicious 
and  voluntary  burning  of  the  house  of  another,  by  night  or 
by  day."  And  again,  on  page  569,  the  same  writer  says:  "  It 
must  be  a  willful  and  malicious  burning,  otherwise  it  is  not 
felony,  but  only  a  trespass."  See  also  3  Ch.  Crim.  L.  1106;  4 
Bla.  Com.  220,  222;  2  Bussell  on  Crimes,  548;  and  2  East's 
Grown  Law,  1015. 

In  reference  to  how  the  offSense  should  be  charged,  it  is  said, 
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{n  2  Eaei^B  Grown  Law,  o.  21,  sec.  11:  ''The  indictment  for 
arson  at  common  law  must  lay  the  offense  to  have  been  done 
willfully  (or  voluntarily)  and  maliciously,  as  well  as  feloniously." 
The  same  language  is  used  in  Wharton's  Am.  Crim.  L.,  8d  ed., 
625.  And  1  Hale  P.  0.  667,  c.  49,  we  find  it  said:  ''  In  cases 
of  willful  burning  of  houses  the  indictment  rxmSy'Quodfelonnice, 
voluntarie  el  maliliose  coTribusii  domum,  without  saying  domum 
marmoncUemy  as  in  case  of  burglary."  See  likewise  the  note  on 
page  668,  ''as  to'  the  form  of  the  indictment,"  especially  that 
portion  of  the  note  in  regard  to  the  act  being  done  "mali- 
ciously." It  also  appears  in  8  Ch.  Crim.  1107,  "  the  terms  vol- 
untary (or  willfully)  and  maliciously  are  requisite."  And  on 
page  1109  this  author  gives  the  form  of  an  indictment,  in  which 
it  is  said  "  feloniously,  willfully,  and  maliciously  did  set  fire  to, 
'  and  the  same  house  then  and  there,  by  such  firing  as  aforesaid, 
feloniously,  willfully,  and  maliciously,  did  bum  and  consume." 
Bussell,  in  his  treatise  on  Crimes,  vol.  2,  p.  663,  ed.  of  1850, 
says:  "  With  respect  to  the  indictment,  it  may  be  observed  that 
it  is  clearly  necessary  in  an  indictment  for  arson  at  common  law 
to  lay  the  offense  to  have  been  done  willfully  and  maliciously; 
and  though  the  words  '  willfully  and  maliciously '  did  not  occur 
in  the  statute  of  9  Qeo,  I.,  o.  22,  now  repealed,  yet  they  seem  to 
have  been  considered  as  necessary  in  an  indictment  upon  that 
statute." 

From  these  authorities,  it  is  evident  that  the  present  indict- 
ment, as  a  charge  of  arson,  is  defective,  and  consequently  might 
have  been  demurred  to.  Nor  can  it  be  considered  a  valid  indict- 
ment for  an  offense  under  the  second  clause  in  the  fifth  section 
of  the  act  of  1809,  c.  188.  Were  it  not  liable  to  objection  in 
any  other  respect,  it  is  so  for  the  reason  that  it  fails  to  describe 
the  building  as  "not  parcel  of  any  dwelling-Tiouse."  The 
language  of  the  clause  referred  to  is:  "  Every  person,  his  or  her 
aiders,  abettors  or  coimselors,  who  shall  be  duly  convicted  of 
the  crime  of  willfully  burning  any  mill,  distillery,  manufactory, 
bam,  meat-house,  tobacco-house,  stable,  warehouse,  or  other 
outhouse,  not  parcel  of  any  dwelling-house,"  etc.  Theae  latter 
words  of  exception  or  qualification  in  relation  to  the  houses 
mentioned  constitute  part  of  the  description  of  the  crime,  and 
being  included  in  the  enacting  portion  of  the  statute,  they 
should  be  used  in  the  indictment:  Wharton's  Am.  Crim.  L.  191; 
Eawlinga  v.  Staie^  2  Md.  211,  212.  And  as  those  words  are  not 
contained  in  this  indictment,  there  could  have  been  no  oonvio* 
tion  under  it  for  the  offense  described  in  the  clause  of  tlM 
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stfttnte  now  rmder  consideration^  if  the  parties  charged  had  seen 
fit  to  have  filed  a  demurrer. 

Thns  it  appears  that  by  a  demurrer  the  traversers  might  have 
sacoessfuUj  defended  themselves  against  this  indictment,  view- 
ing it  as  a  charge  of  either  crime  which  has  been  mentioned. 
And  this  being  true,  the  act  of  1852  is  applicable  to  the  present 
case,  notwithstanding,  under  the  submission  to  the  court,  the 
judge  was  called  on  to  decide  the  whole  case,  both  in  regard  to 
law  and  fact. 

The  act  is  very  comprehensive  in  its  terms,  and  in  the  second 
section  provides  that ''  no  judgment  upon  any  indictment  for 
any  felony  or  misdemeanor  or  upon  any  presentment,  whether 
after  verdict,  by  confession,  or  otherwise,  shall  be  stayed  or 
reversed  for  [sundry  matters  then  enumerated],  nor  for  any 
matter  or  cause  which  might  have  been  a  subject  of  demurrer  to 
the  indictment,  inquisition,  or  presentment,  as  the  case  may  be.'' 

Now,  if  finding  the  parties  guilfy,  in  the  manner  shown  by 
the  record,  can  be  considered  as  a  verdict,  the  judgment  rendered 
thereon  is  within  the  act  of  1852.  But  if  such  finding  is  not  a 
verdict,  and  the  judgment  is  neither  **  after  verdict  or  by  con- 
fession,'' surely  it  must  then  be  such  a  judgment  as  was  designed 
to  be  provided  for  by  the  words  "  or  oUierwise."  And  believing 
Ihe  indictment  should  have  been  held  bad  on  demurrer,  we  think 
the  case  comes  within  the  act  under  consideration;  consequently 
the  judgment  cannot  be  reversed. 

Although  the  act  of  1852,  in  this  instance,  may  prevent  the 
reversal  of  a  judgment  not  strictly  legal,  nevertheless,  as  the 
judge  below  found  the  parties  guilty  of  burning  the  building,  it 
is  but  just  to  presume  the  evidence  authorized  such  finding,  and 
if  80,  the  offenders  will  only  meet  that  punishment  which  the 
legislature  designed  should  be  the  consequence  of  such  a  crime. 

As  the  act  of  1852  prohibits  a  reversal  of  the  judgment,  be- 
cause the  parties  might  have  prevented  the  judgment  by  de*> 
murrer  on  account  of  defects  in  the  indictment,  the  writ  of  error 
must  be  quashed. 

Writ  of  error  quashed.        

hrmcTMMxn  must  Covtajs  Words  Oonstitutiko  Past  or  DBscBipnoii 
QV  OwwESBMi  People  ▼.  Aro,  65  Am.  Dea  503,  and  casei  oolleoted  in  the  note. 

JuDOMXHT  OF  CoNViOTiOM  WILL  NOT  BE  Ebvsbsu)  foT  any  matter  01 
ouse  which  might  have  been  a  subject  ot  demurrer  to  the  i&diotmeatf 
Dmrie  ▼.  State,  89  Md.  3S6,  citing  the  principal  caae. 
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Rose  v.  Bevak. 

Bboeivkb  mat  be  Appodited  and  iKjUNcnoir  Gbaktxd  at  Suit  oi 
JiTDOHBNT  Ckkditob  to  restrain  the  debtor  from  selling  his  goods,  Qot- 
withstanding  a  prior  mortgage  thereon,  not  yet  dne,  to  another  person. 

Bill  is  Sitfucibnt  iob  Injunction  and  Apfointmxnt  of  Bsosivbb 
if  */  alleges  that  executions  upon  valid  judgments  have  been  levied 
upon  goods  in  a  store;  that  a  sale  thereof  to  satisfy  the  judgments  is 
sought  to  be  prevented  by  the  holder  of  a  prior  mortgage  thereon; 
that  the  ph>perty  is  more  than  sufficient  to  satisfy  the  mortgage,  and  the 
debtor  has  no  other  property;  that  since  the  execution  oi  the  mortgage 
the  goods  remaining  in  the  possession  of  the  mortgagor,  some  of  them 
had  been  sold  and  other  goods  substituted  in  their  place,  and  that  if  the 
debtor  is  allowed  to  retain  the  possession  of  the  goods  he  would  so  dis- 
pose of  them  that  the  complainants'  claims  would  be  wholly  lost. 

Mobtgaox  of  Personal  Pbopebtt  does  not  Extend  to  and  CJovsb 
Otheb  Personal  Pbopebtt  Substituted  fob  It  upon  Sale,  nor  does 
it  cover  personal  property  purchased  with  the  proceeds  of  the  sale  of 
that  mortgaged. 

MOBTOAOEE,  BEFOBE   HA  VINO    RiOHT  TO    FOBEOLOSE,  MAT  HATE  RBOEnrXB 

Appointed  in  a  case  of  danger  of  loss  of  the  goods  mortgaged* 
Debtob's  Equitable  Intebest  in  Personal  Pbopebtt  cannot  be  Sold 
UNDEB  FiEBi  Facias;  but^a  judgment  creditor  may  file  his  bill  and  ob- 
tain a  decree  for  the  absolute  sale  of  the  goods  to  pay  o£f  incumbraaoee, 
and  to  satisfy  his  own  daim. 

Bill  for  an  injunction.  The  mortgage  mentioned  in  the 
opinion  conveyed  to  Bose  all  the  stock  in  trade  and  household 
furniture  in  a  house  and  store  occupied  by  Gktuss,  "  and  also 
all  other  property  and  effects/'  which  might  be  brought  into 
the  building  or  substituted  in  lieu  of  that  mortgaged.  The 
other  facts  are  stated  in  the  opinion. 

John  J.  Snyder 9  for  the  appellants. 

Charge  W.  Dobbin  and  William  A.  TalboU,  for  the  appellees. 

By  Court,  Lb  Obasd,  C.  J.  This  appeal  is  taken  from  an 
order  of  the  superior  court  of  Baltimore  cify,  sitting  in  equity, 
granting  an  injunction  and  appointing  a  receiver,  on  a  bill  filed 
by  the  appellees  against  the  appellants. 

The  material  averments  of  the  bill  may  be  thus  stated:  The 
appellees  sold,  at  various  times,  to  the  appellant  Quuss,  certain 
dry  goods,  for  which,  from  time  to  time,  they  took  his  promis- 
sory notes,  which  not  being  paid  on  their  maturity,  suits  were 
brought  before  a  justice  of  the  peace,  and  judgments  obtained 
thereon,  amounting  in  number  to  five,  whereon  writs  of  Ji.  fa. 
were  issued  and  levied  on  the  goods  of  the  said  Gauss.    The 
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bni  then  alleges  that  the  appellant  Boee,  by  virtue  of  a  mort- 
gage executed  to  him  bj  Gauss,  claims  to  prevent  the  execution 
and  Bale  of  the  goods  levied  upon  to  satisfy  the  judgments  of 
the  appeUees;  that  the  property  claimed  to  have  been  mort- 
gaged, and  in  fact  levied  upon,  is  in  value  more  than  sufficient 
to  satisfy  the  mortgage;  that  the  appellant  Gauss  has  no  other 
property  out  of  which  the  judgments  of  the  appellees  can  be 
satisfied.  The  bill  further  avers,  that  since  the  execution  of  the 
mortgage  the  appellant  Gauss  has  been  permitted  to  use  and 
dispose  of  the  goods  mortgaged  to  Rose,  and  that  a  part  of  the 
goods  levied  on  are  not  the  same  goods  as  those  mortgaged,  but 
others;  that  if  the  goods  levied  upon  be  not  taken  from  the 
possession  of  Gauss  they  will  be  disposed  of,  and  the  appellees 
subjected  to  an  entire  loss  of  their  claim.  The  bill  asks  an  in- 
junction to  prevent  Gauss  from  selling  the  property,  the  ap- 
pointment of  a  receiver  to  take  charge  of  them,  and  sale  thereof 
to  satisfy,  after  the  payment  of  the  debt  secured  to  be  paid  by 
the  mortgage  to  Bose,  the  claim  of  the  appellees.  The  bill 
undoubtedly  makes  a  good  case.  Its  averments  on  this  appeal, 
whatever  may  be  the  real  state  of  the  case,  must  be  taken  as 
true.  Among  other  things,  it  denies  the  property  levied  upon 
to  be  the  same  as  that  covered  by  the  mortgage.  If  it  be  not 
the  same,  then,  to  the  extent  of  the  difference,  the  mortgagee 
has  no  right  to  interfere;  or  if  any  portion  be  the  result  of  pur- 
chases made  out  of  the  proceeds  of  sale  of  the  goods  mortgi^;ed, 
he  has  no  right,  as  to  such  portion,  to  interfere,  he  having  no 
interest  in  or  lien  on  the  same:  ffamiUon  v.  Bogers,  8  Md.  301. 
The  case  of  ClageU  v.  Salmon,  6  Gill  &  J.  815,  establishes  the 
right  of  a  mortgagee,  before  he  has  a  right  to  foreclose,  in  the 
case  of  apprehended  danger,  or  loss  of  the  goods,  to  have  a  re- 
ceiver appointed;  and  the  case  of  Harris  v.  Alcock,  10  Id.  251 
[32  Am.  Dec.  158J,  shows  that  although  a  debtor's  equitable 
estate  in  personal  properfy  cannot  be  seized  and  sold  under  a 
Jieri  facias^  yet  a  creditor  may  file  his  bill  and  obtain  a  decree 
for  the  sale  of  the  properfy  absolutely  and  pay  off  the  incum- 
brances, and  then  satisfy  his  own  claim.  This  is  the  case  made 
by  the  present  bill,  and  we  therefore  affirm  the  order  appealed 
from,  and  remand  the  cause  for  further  proceedings. 
Order  affirmed,  and  cause  remanded. 

iKJUNOnoV  AOAIK8T    DbBTOR  DISPOSING    OF    HIS   PROPBBTT  MAT  BB    Is- 

mxD  and  ft  receiver  appointed  at  the  salt  of  a  judgment  creditor:  RJtodiM  ▼. 
OoiiiM*,  18  Am.  Dea  715;  bat  not  prior  to  judgment,  althongh  a  verdict  hat 
bceo  obtained:  Moron  v.  Dawes,  14  Id.  550. 
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MosroAOB  OT  FnaoiTAL  Propsbut  dou  vot  CknrsB  That  Sxtbsrtuto 
FOR  It,  or  pnrohAaed  with  the  prooeedt  of  the  tale  thereof:  JUadeU  ▼.  Btodg* 
ett,  43  Am.  Deo.  603;  note  to  Moody  ▼.  Wright,  46  Id.  715;  note  to  PftU^er 
V.  Page,  64  Id.  695. 

The  pbinoipal  cam  is  oitkd  in  Martin  ▼.  JeweU,  37  Md.  535,  to  the 
point  that  a  debtor's  equitable  estate  in  personal  property  cannot  be  seized 
and  sold  under  fieri  facias;  and  in  Meyers  v.  Amey,  21  Id.  805,  to  the  point 
that  a  bill  alleging  that  the  complainant  is  a  judgment  creditor,  that  the 
holder  of  a  prior  mortgage  on  the  debtor's  personal  property  is  seeking  to 
prevent  the  execution  of  a  writ  to  satisfy  hb  judgment,  that  this  property 
was  all  the  debtor  had  and  was  sufficient  to  more  than  pay  the  mortgage 
thereon,  and  that  the  debtor  was  disposing  of  his  property  for  the  purpose  of 
defrauding  the  complainant,  entitles  him  to  an  injunction  and  the  appoint- 
ment of  a  receiver;  but  the  bill  must  allege  that  the  property  mortgaged  is 
sufficient  to  pay  the  mortgage  and  some  portion  of  complainant's  daim,  and 
that  it  is  all  the  debtor  has:  Bruce  v.  Levering,  23  Id.  295,  citing  the  prin- 
cipal case.  In  VosheU  v.  Hynmm,  26  Id.  03,  the  principal  case  is  distinguished 
in  that  the  case  at  bar  was  one  in  which  the  question  was  not  whether  the 
receiver  was  originally  properly  appointed,  but  whether  he  shoiild  have  been 
retained,  after  answer  and  upon  motion  to  discharge  him. 


Uhl  v.  Dillon. 

[10  MiSTLum,  MOJ 

BiLEi  u  iNsimiaiBNT  FOR  Injukotiom  and  ApFonTmuiT  ov  RiodiysB,  il 
it  alleges  only  that  the  defendant  is  indebted  to  the  oomplainants,  and 
that  he  is  disposing  of  his  property,  ooUeoting  money  dne  him,  and  se- 
creting the  same,  with  intent  to  defrand  the  complainants,  and  that  they 
are  infonned  and  believe  that  he  intends  to  absoond  and  defraud  his 
creditors;  it  does  not  show  that  the  oomplainants  have  any  lien  as  judg- 
ment creditors  or  otherwise  upon  the  defendant's  property. 

Ck>UBT8  OF  Equttt  WILL  NOT  Rest&ain  Debtob  In  the  enjoyment  and 
power  of  disposition  of  his  property,  unless  clearly  within  the  limits  of 
the  authorities  of  the  law;  nor  will  they  stretch  their  power  to  remedy 
supposed  defects  in  the  law,  as  the  legislature  is  the  body  to  remedy  tfa« 
defects  in  the  law  if  any  there  be. 

Bnx  in  equity  for  an  injunction  restraining  the  appellant  from 
disposing  of  his  property,  and  for  the  appointment  of  a  receiver 
to  take  charge  thereof,  upon  allegations  that  the  defendant  was 
indebted  to  the  complainants  in  a  specific  sum  of  money;  that 
he  had  purchased  a  large  amount  of  goods  from  the  complain- 
ants, for  which  a  large  sum  was  yet  due;  that  he  was  selling  and 
disposing  of  his  property  as  fast  as  possible,  and  collecting  all 
the  money  due  him;  that  he  was  secreting  his  money  and  prop- 
erty with  the  intent,  as  complainants  were  infonned  and  belieye, 
to  abscond  and  defrand  the  complainants  out  of  their  claims. 
The  court  granted  the  orders  asked,  and  the  defendant  appealed. 
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John  J.  Snyder  and  Charles  F.  Mayer ^  for  the  appellant. 

James  Makolm  and  St.  George  W.  TeaMe^  for  the  appellees. 

By  Court,  Babtol,  J.  The  b:l  filed  by  the  appellees  in  this 
ttuse  states  no  sufficient  case  entitling  them  to  the  relief  prayed. 

No  authority  has  been  shown  to  this  court,  nor  can  any  be 
produced,  entitled  to  consideration,  which  sanctions  the  exer- 
dse  of  the  high  and  extraordinary  power  of  a  court  of  chan- 
cery to  interpose,  by  writ  of  injunction,  in  a  case  like  the  one 
before  us,  restraining  a  debtor  in  the  enjoyment  and  power  of 
di4K>8ition  of  his  property. 

The  appellees  (the  complainants  below)  are  merely  general 
creditors  of  the  appellant,  who  have  not  prosecuted  their  claim 
to  judgment  and  execution,  nor  in  any  other  manner  acquired  a 
lien  upon  the  debtor's  property,  and  were  not  entitled  to  the  writ 
of  injunction  nor  to  the  appointment  of  a  receiyer.  Whatever 
may  be  the  supposed  defects  of  the  existing  laws  of  the  state, 
in  leaving  to  the  debtor  the  absolute  power  of  disposing  of  his 
property  and  leaving  the  creditor  to  the  slow  and  very  inade- 
quate legal  remedies  now  provided,  if  such  defects  exist,  it  is 
solely  in  the  power  of  the  legislature  to  correct  them.  It  is  not 
within  the  province  of  the  chancery  courts  to  stretch  their  power 
beyond  the  limits  of  the  authorities  of  the  law,  for  the  purpose 
of  remedying  such  defects.  Such  a  course  would  be  productive 
of  great  mischief,  and  make  the  rights  of  the  citizen  depend 
upon  the  vague  and  uncertain  discretion  of  the  judges,  instead 
of  the  safe  and  well-defined  rules  of  law. 

The  learned  Chancellor  Kent,  in  the  decision  of  the  case  of 
Wiggins  v.  Armstrong^  2  Johns.  Ch.  144,  has  stated  most  clearly 
and  forcibly  the  principles  which  govern  the  case  before  us,  and 
we  adopt  its  reasoning  as  applicable  here:  See  the  authorities 
referred  to  by  the  chancellor  in  his  opinion  in  the  case  cited; 
see  also  Candler  v.  PettU,  1  Paige,  168  [19  Am.  Dec.  399]; 
Adams's  Eq.  487. 

We  reverse  the  order  of  the  circuit  court  granting  the  injunc- 
tion and  appointing  a  receiver,  and  dismiss  the  bill,  with  costs. 
Order  reversed  and  bill  dismissed,  with  costs. 

IicjUKcnoN  AOAOisT  Debtob's  DISPOSING  ov  HIS  Pbopebtt:  See  R<m  v. 
Bmm,  and  Dote,  ivite,  p.  170.  A  mere  apprehension  or  fear  that  the  debtor 
Intends  to  perpetrate  a  fraud  upon  the  creditor  by  placing  his  effects  beyond 
hie  reach  before  jndgment  can  be  obtained  is  not  sufScient:  Hubbard  ▼.  Hulh 
Aord,  U  Md.  359,  citing  and  approving  the  principal  case.  The  principal  case 
b  distingaiahed  from  Sanderson  v.  StockdaU,  1 1  Id.  575,  and  Flack  v.  Charron^ 
29  Id.  323,  in  which  cases  it  was  held  that  partnership  creditors  may,  under  the 
aet  of  1865,  proceed  in  equity  to  vacate  any  transfer,  or  agreement  among  the 
partnen  to  dispose  of  their  effects,  for  fraudulent  purposes. 
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Genebal  Iksubange  Company  v.  United  States 
Insurance  Company. 

[10  Mabylaxd,  617.) 
MOBTOAOBS   OF    EqUITABLB    InTBBESTS    IN    LaND    ABS   WITHIN    MaBTLANI^ 

Rbgistbt  Laws;  these  laws,  being  designed  to  avoid  abuses  and  deoetta 
by  mortgages  and  pretended  titles,  and  for  the  protection  of  creditors  mnd 
porchasers,  should  be  construed  to  effect  that  end. 

Actual  Knowlbdob  of  Existbnce  of  Prior  Unrboordbd  Instritmbnt 
Affbctino  Titlb  to  Land  must  bb  Shown,  or  at  least  knowledge  of 
circumstances  sufficient  to  put  a  party  upon  inquiry,  in  order  to  giva 
such  unrecorded  instrument  prioiity  over  a  subsequent  recorded  deed, 
and  the  case  must  be  so  clear  that  the  allowance  of  the  recorded  claim 
would  be  a  fraud  upon  the  party  Mtting  tf^  the  unrecorded  instrument. 

Notiob  to  Director  of  Corporation  will  not  Bind  Corporation,  if  it 
is  acquired  by  him  privately,  or  from  rumor,  or  through  channels  open 
to  all  alike,  and  is  not  communicated  to  his  associate  directors. 

8UB8BQUENT    DISPOSAL   BT   MOBTOAOOB   OF   CONSIDBBATION    OF  MOBTOAOB 

does  not  affect  the  validity  of  the  mortgage,  or  render  it  not  bona  fidt  at 
the  time  it  was  made. 

Marshaling  of  Sbcurtties  is  Donb  only  at  Instance  of  One  Cbed- 
ITOB  against  Anotheb,  and  is  never  done  tx  officio,  nor  at  the  suit  of 
the  debtor,  nor  to  the  prejudice  of  a  creditor;  and  the  creditor  seeking 
it  must  show  that  his  co-creditor  will  sustain  no  injury  thereby. 

Gausb  will  not  be  Eemanded  fob  Furtheb  Pboobxdinos  unless  the 
record  shows  that  the  ends  of  justice  will  be  promoted  thereby. 

Obdeb  Ratifying  Auditob's  Account  will  not  be  Revebsed  in  a  foredos 
nre  case  because  of  a  failure  to  marshal  securities,  when  the  account  was 
submitted  by  agreement,  with  a  reservation  of  the  right  to  except,  and 
no  exception  was  filed  on  that  ground. 

Appeal  from  a  decree  of  the  conrt  of  chancery  foreclosing  the 
appellee's  mortgage.  The  evidence  in  the  case  discloses  that  in 
March,  1827,  one  Keener  purchased  a  house  and  lot  of  one 
Shriver,  in  the  city  of  Baltimore,  agreeing  to  pay  him  therefor 
ten  thousand  dollars,  and  upon  taking  possession  paid  Shriyer 
seven  thousand  dollars,  and  took  a  bond  for  a  conveyance  upon 
the  pa3rment  of  the  balance.  Keener  subsequently  sold  the 
property  to  William  H.  Freeman,  to  whom  he  gave  posseR3ion^ 
and  who  paid  him  seven  thousand  dollars,  and  agreed  to  pay 
said  balance  of  the  purchase  money  to  Shriver.  On  January 
16, 1834,  Freeman,  being  indebted  to  the  appellant  in  the  sum 
of  fifteen  thousand  dollars,  executed  to  that  company  a  mort- 
gage of  this  property,  but  which  mortgage,  although  duly  ac- 
knowledged at  that  date,  was  not  recorded  until  April  2,  1834. 
On  March  29, 1834,  Freeman  executed  to  the  appellee  a  mortgage 
covering  this  same  property,  together  with  several  other  parceit 
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of  property!  ^^^  which  mortgage  was  duly  acknowledged  and  re- 
corded on  the  day  of  its  date,  and  was  made  to  secure  the  sum  of 
eighty  thousand  dollars,  received  by  Freeman  from  the  appel- 
lee in  its  policies,  which  were  subsequently  disposed  of  by  him 
mider  an  arrangement  with  one  Nefif,  the  president  of  the  appellee, 
as  stated  in  the  opinion.  It  appears  that  the  only  knowledge  NefT 
had  of  the  appellant's  mortgage  was  acquired  by  him  in  a  gen- 
eral way  in  conversations  with  Freeman  about  his  a&irs,  and 
with  no  direct  view  to  this  particular  mortgage,  or  for  the  pur- 
pose of  being  communicated  to  the  appellee,  and  it  does  not 
appear  that  he  did  in  fact  communicate  any  information  thereof 
to  the  appellee.  Upon  the  foreclosure  of  the  appellee's  mort- 
gage the  property  was  sold,  and  the  claim  due  Shriver  being 
paid,  the  balance  of  the  proceeds  of  the  sale  was  awarded  to  the 
appellee,  it  being  insufficient  to  pay  either  of  the  mortgages  in 
fall,  and  from  this  decree  the  appeal  is  taken. 

8.  T.  Wallis,  for  the  appellant. 

«7.  F.  L.  McMdhon,  for  the  appellee. 

By  Court,  Tuck,  J.  The  chancellojr  correctly  decided  the  two 
propositions  discussed  in  his  opinion,  filed  on  the  eleventh  of 
April,  1847:  United  States  Ins.  Co.  v.  ShHver,  3  Md.  Ch.  881: 
that  is  to  say,  that  the  deeds  are  within  the  registry  acts,  and 
that  the  appellant  has  not  shown  that  the  appellee  had  notice 
of  the  deed  of  January,  1834,  when  that  of  March  following  was 
executed. 

The  first  of  these  questions  has  since  been  considered  by  this 
court,  and  determined  in  accordance  with  the  views  of  the  chan- 
cellor in  the  present  case,  and  after  further  consideration  upon 
the  authorities  and  argument  presented  at  the  hearing  of  this 
appeal,  we  see  no  reason  to  doubt  the  correctness  of  the  decision 
then  made:  Alderson  v.  Ames,  6  Md.  52.  The  same  doctrine  was 
recognized  in  Watson  v.  Bane,  7  Id.  117,  where  the  right  of  a 
mortgagee  of  an  equitable  title,  similar  to  the  present,  was  estab- 
lished. See  also  Farkist  v.  Alexander,  1  Johns.  Ch.  394,  where 
the  chancellor,  upon  the  words  of  the  New  York  statute,  said 
that  it  embraced  mortgages  of  equitable  titles.  We  consider 
the  language  of  our  registry  acts  equally  as  comprehensive,  and 
that  they  must  have  the  same  application.  They  -^ere  designed 
to  avoid  abuses  and  deceits  by  mortgages  and  pretended  titles, 
and  for  the  protection  of  creditors  and  purchasers  should  be  con- 
strued so  as  to  effect  that  end:  Act  17*15,  c.  47,  sec.  8;  1766,  c.  14; 
1825,  c.  203;  EusseU's  Appeal,  15  Pa.  St.  322.    The  present  case 
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BhowB  the  propriety  of  this  interpretation.  The  mortgagor  was 
at  the  time  extensiyelj  engaged  in  speculation.  His  operations 
were  of  such  a  character  as  to  cause  daily  changes  in  his  prop* 
erty  and  his  pecuniaxy  means.  He  had  transactions  with  the 
appellant,  which  sufficiently  indicated  to  that  company  the 
character  of  his  business.  They  dealt  with  him,  and  advanced 
money  on  the  faith  of  this  proi>erty,  which  they  permitted  him 
to  hold,  even  after  the  time  limited  in  the  mortgage  for  the  pay- 
ment of  the  debt,  although  it  contained  a  power  in  the  company 
to  sell  under  which  the  appellant  might  have  proceeded,  and 
thereby,  most  probably,  have  prevented  the  appellee  from  mak- 
ing advances  on  the  same  properly.  It  does  not  appear  why  the 
deed  was  withheld  from  record.  It  would  seem,  however,  from 
the  execution  and  acknowledgment,  that  it  was  intended  to 
have  been  recorded,  because  if  designed  to  operate  only  as  the 
assignment  of  a  right  in  equiiy,  these  formalities  need  not  have 
been  resorted  to.  It  would  work  great  injustice,  and  in  many 
cases  gross  frauds,  if  such  transactions  were  not  within  the 
registry  acts,  and  the  construction  now  contended  for  by  the 
appellant  cannot  be  accepted  by  the  court  without  subjecting 
the  commtmity  to  such  risks* 

Upon  the  question  of  notice,  this  court  said,  in  Winchester  ▼. 
Baltimore  etc.  R.  R.  Co,^^  Md.  231,  that "  actual  knowledge  must 
be  shown  by  proof,  or  at  least,  such  circumstances  must  be 
proved  as  would  have  been  sufficient  to  put  the  party  on  in- 
quiry." See  also  Price  v.  McDonald^  1  Id.  403  [54  Am.  Dec. 
657].  Applying  this  principle  to  the  present  case,  we  have  not 
been  able  to  discover  any  sufficient  ground  for  denying  to  the 
appellee  the  priority  claimed  by  it.  The  case  must  be  so  clear 
as  to  satisfy  the  mind  that  the  allowance  of  the  claim  would  be 
a  fraud  on  the  party  setting  up  the  first  deed.  In  WyaU  v.  Bar^ 
welly  19  Yes.  435,  it  was  said:  ''A  registered  deed  stands  upon  a 
different  footing  from  an  ordinary  conveyance.  It  has  been  much 
doubted  whether  coiuia  ought  ever  to  have  suffered  the  question 
of  notice  to  be  agitated  as  against  a  party  who  has  duly  registered 
his  conveyance;  but  they  have  said,  we  cannot  permit  fraud  to 
prevail;  and  it  shall  only  be  in  cases  where  the  notice  is  so  clearly 
proved  as  to  make  it  fraudulent  in  the  purchaser  to  take  and  regis- 
ter a  conveyance  in  prejudice  to  the  known  title  of  another,  that 
we  will  suffer  the  registered  deed  to  be  affected/'  And  the  same 
principle  had  been  recognized  by  Lord  Hardwicke,  in  Eine  v. 
Dodd,  2  Atk.  275,  who  said:  ''  Though  there  are  strong  circum- 
stances of  notice  before  the  execution  of  the  mortgage,  yet,  upon 
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mere  Buspioion  only,  I  will  not  oyertura  a  positive  law;"  but  he 
added,  ''Apparent  fraud,  or  clear  and  undoubted  notice,  would 
be  a  proper  ground  for  relief : "  See  also  Dey  y .  Dunham,  2  Johns. 
Oh.  182. 

No  satisfactozy  conclusion  in  aid  of  the  api>ellant's  preten- 
donB  can  be  drawn  from  the  testimony  of  Mr.  Freeman.  The 
record  shows  so  many  mistakes  in  his  recollection  as  to  matters 
of  facts  that  we  must  suppose  he  had  no  very  clear  conception 
of  his  own  afilEurs  at  the  times  at  which  he  spoke  of  them.  In 
his  answer,  prepared  in  March,  1836,  two  years  after  these  deeds 
were  executed,  he  professes  to  give  a  relation  of  his  business 
with  these  companies;  and  in  October,  1849,  when  examined 
under  the  commission,  he  confidently  referred  to  that  answer, 
and  offered  to  restate  the  same  matters  as  part  of  his  evidence, 
yet  on  the  cross-examination  he  shows  that  he  was  greatly  mis- 
taken in  particulars  very  material  to  the  merits  of  the  contro- 
versy. Beliance  was  placed  in  argument  on  his  statement  that 
Neff  knew  as  much  of  his  affairs  as  he  himself  did,  and  the  in- 
ference was  deduced  that  he  must  have  known  of  this  mortgage; 
but  we  think  this  by  no  means  a  necessary  conclusion,  when  we 
consider  how  his  information  was  acquired.  It  is  certain  that 
these  frequent  conversations  did  not  keep  him  advised  of  other 
matters,  for  he  did  not  know  of  the  deed  to  Poultney;  if  we 
are  to  credit  everything  that  appears  under  the  commission. 
Freeman  himself  must  have  forgotten  that  deed,  because  he  of- 
fered, as  security  for  the  loan  he  was  asking  of  the  appellee,  the 
very  property  which  he  had  conveyed  to  Poultney;  and  when 
it  was  mentioned  to  him  by  Mr.  Teackle,  he  had  so  far  forgot- 
ten the  transaction  as  to  misstate  the  facts.  Neff  does  not  ap- 
pear to  have  overlooked  anything  necessary  to  make  his  com- 
pany secure.  He  placed  the  business  in  the  hands  of  counsel, 
and  if  he  had  been  advised  of  the  deed  to  the  appellant,  or  had 
had  reason  to  suspect  its  existence,  we  think  we  should  have  heard 
something  of  it  in  the  progress  of  the  searches  and  investiga- 
tions of  title  made  by  Mr.  Teackle.  As  far  as  this  record  dis- 
closes, we  find  that  whatever  were  the  confidential  relations 
between  them,  and  however  well  informed  as  to  each  other's  af- 
fairs, when  a  matter  of  business  arose  Neff  did  not  rely  on  Mr. 
Freeman's  statement  alone,  but  dealt  vnth  him  as  any  prudent 
man  would  deal  vrith  another,  by  resorting  to  coimsel,  and  the 
public  records  wher^  evidence  of  titles  is  usually  found.  It  is 
reasonable  to  suppose  that  they  had  frequent  conversations 
about  their  affairs,  as  tliey  were  engaged  in  the  same  kind  of 
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operations;  but  the  information  acquired  from  such  conversa- 
tions, which  do  not  appear  to  have  related  to  any  specific  trans* 
action,  and  which  do  not  enable  this  witness  to  say,  except 
inferentially,  that  Nefif  had  knowledge  of  the  mortgage,  is  not 
such  notice  as  the  law  requires  when  it  is  sought  to  depriye  a 
registered  deed  of  its  prioriiy.  In  the  multipliciiy  of  his  oper- 
ations, and  the  fluctuations  in  the  value  of  property  in  a  large 
city,  to  say  nothing  of  the  inflated  importance  a  speculator  gen- 
erally ascribes  to  the  property  in  which  he  deals,  or  on  which 
he  may  be  seeking  to  raise  money,  conversations  about  business 
with  a  person  employed  as  Mr.  Freeman  says  he  was  could  not 
impart  that  clear  knowledge  of  his  afiairs  which  a  prudent  man 
would  rely  on,  or  which  should  bind  him  in  a  case  like  the 
present. 

We  do  not  find  in  the  record  evidence  of  facts  that  would 
charge  the  company  with  notice,  on  the  principle  that  what 
will  put  a  party  on  inquiry  is  equivalent  to  notice.  Freeman 
offered  a  mortgage  on  this  property,  being,  as  he  had  been  for 
some  time,  in  possession.  There  was  nothing  before  Neff  or  the 
company  from  which  they  could  learn  that  the  appellant  held 
any  lien  on  the  securiiy.  If  they  had  put  themselves  on  such 
an  inquiry,  there  was  no  more  reason  for  seeking  information 
from  the  general  insurance  company  than  from  any  resident  in 
Baltimore. 

We  deem  it  unnecessary  to  examine  the  testimony  in  detail, 
because,  conceding  that  Neff  had  sufficient  notice,  or  that  which 
the  law  deems  equivalent  to  it,  it  does  not  appear  to  ha^e  been 
communicated  to  the  board  of  directors.  This  question  was  ex- 
amined by  the  court  in  Winchester  v.  Baltimore  etc,  R.  R.  Co., 
4  Md.  231;  and  after  again  considering  it,  we  are  prepared  to 
affirm,  with  the  chancellor,  as  far  as  is  applicable  to  the  present 
record,  *'  that  notice  given  to  a  director  of  an  incorporated  insti- 
tution privately,  or  which  he  acquires  from  rumor,  or  through 
channels  open  to  all  alike,  and  which  he  does  not  communicat.^ 
to  his  associates  at  the  board,  will  not  bind  the  institution.'' 

We  do  not  perceive  that  the  appellant  can  justly  complain  of 
this  conclusion  on  the  points  before  us.  With  a  deed  in  its 
possession  affording  ample  security,  it  overlooked  or  neglected 
the  protection  of  the  registry  acts,  and  in  violation  of  the  policy 
of  these  laws,  left  the  debtor  to  treat  with  other  persons  on  the 
faith  of  the  same  property;  and  unless  it  be  shown  that  the  ap- 
pellee had  Bach  notice  as  would  make  it  fraudulent  to  insist  upo9 
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its  jimior  mortgage,  the  appellant  most  bear  the  consequenoes 
of  Uiat  neglect. 

Two  other  questions  were  presented  in  argument,  which  were 
not  passed  upon  by  the  chancellor;  tiz.,  the  consideration  of  the 
mortgage  to  the  appellee,  and  the  marshaling  of  the  securities 
held  bj  these  companies,  which  we  must  dispose  of. 

In  reference  to  the  first,  it  appears  by  the  cross-ezaminatioa 
of  Freeman  that  he  got  from  the  appellee  its  policies  of  insur* 
ance  for  eighty  thousand  dollars,  and  afterwards,  by  an  arrange-^ 
ment  with  Neff,  delivered  to  him  fifty  thousand  dollars  of  them,, 
in  exchange  for  his  own  note  for  twenty  thousand  dollars,  and 
John  Clark's  note  for  thirty  thousand  dollars.  If  he  received 
what  he  agreed  to  take  as  the  consideration  of  the  mortgage,  it 
makes  no  difference  that  he  subsequently  disposed  of  a  portion 
of  the  policies  in  the  manner  stated  by  him.  We  cannot  say 
that  Budi  a  transaction  was  not  bona  Jide  at  the  time  the  loan 
was  effected. 

Next,  as  to  marshaling,  the  rule  in  equity  is  well  settled.  The 
question  here  is,  whether  there  is  any  ground  for  applying  it. 
It  was  said  by  Chancellor  Bland,  in  Watkins  y.  Worthingion,  2 
Bland,  532,  that  **  this  equity  is  never  administered  ex  officio^ 
nor  at  the  suit  of  the  debtor,  but  only  at  the  instance  of  one 
creditor  against  another.  But  the  securities  or  assets  can  never 
be  marshaled  to  the  prejudice  of  the  creditor,  or  so  as  to  sus- 
pend or  put  in  peril  his  claim,  or  upon  any  other  terms  than 
gifing  him  entire  satisfaction.  For,  in  making  this  arrangement, 
the  court  cannot  lessen  his  security  or  vary  his  contract,  except 
Bo  far  as  waiting  a  short  time  to  ascertain  the  value  of  the  estates 
can  be  considered  as  having  that  effect  The  creditor  who  calls 
for  it  must  show  that  the  right  of  his  co-creditor  will  neither 
be  endangered  nor  injuriously  delayed;  for  if  he  fails  to  do  so,, 
he  can  have  no  other  benefit  than  a  subrogation  of  his  right,  or 
the  being  allowed  to  stand  in  his  place."    And  according  to 

Waikins  v.  Worthington^  3  Id.  614,  it  must  be  "  clear  that  the 
creditor  can  sustain  no  loss,  nor  be  in  any  way  delayed,  or  have 
hia  claim  subjected  to  any  additional  peril." 

It  is  true  that,  under  the  act  of  1832,  o.  802,  this  court  may 
remand  a  cause  for  further  proceedings,  and,  in  such  cases,  we 
sometimes  do  more  than  the  court  below  could  have  done  of  its 
own  motion,  because,  when  a  cause  is  submitted  for  final  decree, 

generally  it  must  be  decided  on  the  case  as  then  presented: 

Harris  v.  Harris,  6  Oill  &  J.  111.     But  the  record  must  indicate 

that  the  ends  of  justice  will  be  promoted  by  such  further  pro- 
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ceedingBy  in  order  to  authorize  this  court  to  remand  a  cause.  It 
is  clear  that,  as  the  case  was  presented  to  the  chancellor,  there 
was  nothing  by  which  the  secorities  could  'have  been  marshaled 
as  now  proposed  on  the  part  of  the  appellant.  The  decree, 
in  this  aspect,  was  unquestionably  correct:  Id.  Does  it  con* 
tain  such  matter  as  to  justify  our  interference  under  the  act 
of  1832,  consistently  with  the  views  expressed  by  Chancel- 
lor Bland?  This  suit  was  commenced  in  January,  1835,  and 
the  appellee  was  arrested  in  availing  of  its  securiiy  by  the  ap- 
pellant's setting  up  its  deed  of  March,  1834.  Since  then  no  effort 
has  been  made  by  the  api>ellant  to  throw  the  appellee  upon  the 
other  proi>erty  contained  in  its  mortgage.  Whether  in  this 
lapse  of  time  that  property  has  increased  or  decreased  in  value 
while  the  incumbrances  have  been  accumulating,  nowhere  ap- 
pears. We  have  seen  that  the  court  may  wait  a  reasonable  time 
to  ascertain  the  value  of  the  estates.  Now,  has  not  sufficient 
time  for  that  purpose  transpired  ?  May  we  not  conclude  that 
if  marshaling  would  have  benefited  the  appellant,  steps  to  that 
ond  would  have  been  tahan  in  an  earlier  stage  of  the  cause? 
The  api>ellant  has  not  shown  us  that  the  rights  of  the  appellee 
will  not  be  endangered  or  delayed  to  its  prejudice,  nor  offered 
any  suggestion,  upon  the  record,  by  which  we  can  determine 
that  the  equity  of  the  case  requires  the  record  to  be  remanded. 

Besides  this  objection,  it  appears  that  the  auditor's  report  was 
submitted  by  agreement,  with  a  reservation  of  the  right  to  ex- 
cept; but  the  point  now  presented  was  not  raised  in  the  chan- 
cery court,  and  the  account  being  in  conformity  with  the  previ- 
ous opinion  of  the  chancellor,  and  no  exception  filed  on  the 
question  of  marshaling,  which  was  not  decided  in  that  opinion, 
the  order  ratifying  the  account  cannot  be  reversed  on  that 
ground:  MUler  v.  Allison,  8  Gill  &  J.  35;  Act  of  1825,  c.  117. 

Under  these  circumstances,  we  ought  not  to  put  the  appellee 
to  further  litigation  and  delay,  on  the  mere  possibility  that  ulti- 
mately there  may  be  sufficient  funds  to  pay  the  claims  of  both 
parties,  but  should  allow  that  company  the  benefit  of  its  lien,  aa 
ascertained  by  the  order  of  the  chancellor. 

Affirmed,  with  costs.  

Invobmation,  GrvsM  to  Pctbchaseb  of  Psopsbtt,  or  PBioa  UiiBaooBDBD 
Instrument  Affecting  Tttlb,  which  oaght  to  pat  him  on  inquiry,  is  saffi- 
dcnt  notice:  Price  v.  J^cDonald^  54  Am.  Deo.  657,  and  note;  and  a  joDior 
mortgage,  first  recorded,  will  not  be  prior  to  an  unrecorded  prior  mortgage,  il 
the  holder  of  snch  junior  mortgage  bad  notice  of  the  unrecorded  mortgage 
prioi  to  or  at  the  time  of  the  making  of  his  mortgage:  fFtttanTs  Jte'rt  v. 
^oumbtrg^  22  Md.  217,  dting  the  principal  < 
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Noncz  TO  DiSBoroB,  when  Binding  on  Corporation:  See  the  note  to 
Btmk  of  PUUimrgh  v.  Whitehead,  36  Am.  Deo.  188,  and  196,  where  the  ques- 
tioa  is  fally  diaeussed  and  many  cases,  inolading  the  principal  case,  are  col- 
lected. The  principal  case  is  cited  in  FcurfiM  Savings  Bank  v.  Chase,  72  Me. 
228,  to  the  point  that  notice  to  an  agent,  having  general  authority  to  act  for 
A  corporation,  while  acting  for  the  corporation  and  within  the  scope  of  hit 
Aoihority,  is  notice  to  the  corporation. 

Mabshalino  of  Sxourities,  at  whosb  Insxanob  anh  WHBN  DONBl 
WooUen's  Eafn  v.  HUlen*9  Ese^r,  52  Am.  Dec.  690,  and  note  collecting  the 
prior  cases  in  this  series. 

Rboistbt  Laws  should  bb  Intbbpbbtbd  to  Evtbct  thbib  Objbot, 
which  is  to  avoid  ahoses  and  deceits  by  mortgages  and  pretended  titles,  and 
to  protect  creditors  and  pnrohasers:  Nelson  v.  Bagtrtton  Baatih,  27  Md.  73; 
Sixth  Ward  Building  Association  No.  6  v.  WiUkms,  41  Id.  506,  both  citing 
the  principal  < 


New  England  Cab  Sprxng  Company  v.  Balti- 
MOBB  AND  Ohio  Railroad  Company. 

til  Mabtxand,  81.1 

Statutes  should  bb  Construed  with  View  to  Obiginal  Intent  and 
Meaning  of  IVTakkrs;  and  the  intention  may  be  collected  from  the  cause 
or  necessity  of  making  the  act,  or  from  foreign  circumstances. 

Word  "Machine,**  in  Mabtland  Mechanics*  Lien  Law  of  1845,  does 
NOT  Include  Machines  that  abb  Movable  in  their  operation  and  use; 
such  a  construction  not  being  in  accordance  with  the  intention  of  the 
legislature  as  shown  by  the  act,  or  justified  by  sound  rules  of  construction. 
*'  Coal-cars**  are,  therefore,  not  subjects  of  mechanics*  liens,  under  the  act. 

Sgibb  FACU8  upon  a  mechanics'  lien  filed  against  certain  **  coal* 
cars"  of  the  appellee,  for  materials  furnished  in  their  con- 
straction,  and  which  were  furnished  to  Scott  &  Bolster,  who 
built  the  cars  under  a  contract  with  the  appellee,  to  whom  due 
notice  of  the  filing  of  the  lien  was  given.  Upon  these  facts,  the 
court  below  instructed  the  jury  that  their  verdict  must  be  for 
the  defendant,  and  judgment  being  for  the  defendant,  the  plain- 
tiffappealed. 

Llewellyn  F.  Barry  ^  for  the  appellant 

Charles  J.  M.  Owinn  and  John  E.  B.  Lairobe^  for  the  appellee. 

By  Court,  Babtol,  J.  The  question  presented  for  decision 
I7  this  appeal  is  whether  certain  ''  coal-cars"  described  in  the 
statement  of  facts  found  in  the  record  are  the  subject  of  me- 
ehanio'B  lien,  under  the  provisions  of  the  act  of  1845,  c.  176, 
ind  involves  the  construction  of  that  act,  and  of  the  act  of  1838, 
e,  205,  to  which  it  is  a  supplement.    Although  those  acts  have 
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been  the  subject  of  several  adjudicatioiis  in  this  court,  the  ques- 
tion presented  by  the  record  has  not  before  beeij  directly  de- 
cided. In  the  case  of  Wells  v.  Canton  Company,  3  Md.  241, 
and  the  case  of  Denmead  y.  Bank  of  BaUimore,  9  Id.  179,  which 
were  cases  of  liens  on  machinery,  under  the  act  of  1845,  the 
machinery,  which  was  the  subject  of  the  lien,  was  of  a  fixed  or 
etationary  kind. 

Admitting  the  coal-cars  in  this  case  to  be,  in  point  of  &ct» 
machines,  we  are  of  opinion  that  they  are  not  such  machines  as 
are  contemplated  by  the  act  of  1845.  The  language  of  the 
fourth  section  of  that  act  is:  *^That  every  machine  hereafter  to 
be  erected,  constructed,  or  repaired  within  the  city  of  Baltimore 
shall  be  subject  to  a  lien,  in  like  maimer  as  buildings  are  made 
subject  under  the  provisions  of  this  and  the  original  act,  to 
which  this  is  a  supplement." 

It  has  been  argued  that  the  word  "  machine  "  in  this  section, 
being  used  without  qualification,  is  extensive  enough  to  embrace 
all  kinds  of  machines,  as  well  those  that  are  movable  as  those 
which  are  fixed  or  stationary. 

Such  a  construction  would  be  fraught  with  ^the  most  mis* 
chievous  consequences.  The  word  **  machine,"  if  to  be  taken 
in  its  most  extended  signification,  means  everything  which  acts 
by  a  combination  of  the  mechanical  powers,  however  simple  or 
complex  it  may  be.  The  ingenious  argument  of  the  appellant's 
counsel,  and  the  authorities  he  cites,  are  sufficient  to  demon- 
strate that  this  word,  if  to  be  understood  in  its  broad,  general 
sense,  will  not  only  comprehend  locomotives,  thrashing-ma- 
chines, and  such  like,  but  that  all  the  various  machines  used  in 
agriculture  and  commerce,  carriages  and  vehicles  in  ordinary 
use,  even  watches  and  clocks,  and  all  the  machines  in  domestio 
use,  would  be  alike  embraced  in  the  terms  of  the  law.  Can  it 
be  for  a  moment  supposed  that  the  legislature  designed  to  sub- 
ject all  these  to  the  operation  of  the  lien  laws  ?  Such  things, 
like  the  coal-cars  in  question,  are  mere  chattels  which  pass  by 
delivery;  a  construction  which  would  embrace  them  within  the 
provisions  of  the  lien  laws  would  interrupt  the  daily  transao- 
tions  of  trade  in  such  articles,  and  render  the  rights  of  prop- 
erty in  them  insecure. 

In  looking  at  the  provisions  of  the  lien  laws,  and  applying  to 
them  the  safe  and  well-established  rules  of  construction  which 
are  to  govern  us  in  arriving  at  the  intention  of  the  legislature, 
we  are  the  more  convinced  of  the  proprieiy  of  limiting  and 
restraining  the  meaning  of  the  word  ''machine,"  used  in  the 
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law,  to  fixed  or  stationary  machinery.  We  adopt  the  language 
employed  by  Judge  Buchanan,  in.  delivering  the  opinion  of  the 
court  of  appeals,  in  the  case  of  Chesapeake  etc.  Oanal  Co.  v. 
BaUimorc  &  OhioBaUroad  Co.,  4  Gill  &  J.  152:  '<  Statutes  should 
be  construed  with  a  view  to  the  original  intent  and  meaning 
of  the  makers,  and  such  construction  should  be  put  upon  them 
as  best  to  answer  that  intention,  which  may  be  collected  from 
the  cause  or  necessity  of  making  the  act,  or  from  foreign  cir- 
cumstances; and  when  discovered,  ought  to  be  followed,  al- 
though such  construction  may  seem  to  be  contrary  to  the  letter 
of  the  statute.  That,  therefore,  which  is  within  the  letter  of  the 
statute  is  sometimes  not  within  the  statute,  not  being  within 
the  intention  of  the  makers.'' 

We  are  to  inquire,  ^*  What  was  the  mischief  and  defect  against 
which  the  common  law  did  not  provide?"  and  which  the  statute 
was  designed  to  cure;  and  '*  it  is  the  duty  of  t^e  court  to  make 
such  construction  as  shall  suppress  the  mischief  and  advance 
the  remedy:'-  Dwarris  on  Stats.,  9  Law  Lib.  694.  In  this  case 
tiie  mischief  to  be  cured  was,  that  by  the  common  law  the 
mechanic  who  erects,  constructs,  or  repairs  fixed  or  stationary 
machineiy,  like  him  who  builds  a  house,  is  without  that  safe 
security  for  compensation  which  a  specific  lien  on  the  house  or 
the  machine  would  afford;  the  design  of  the  act  of  1838,  and  its 
supplements,  was  to  afford  that  security.  But  with  reference 
to  movable  machines,  the  common  law  affords  ample  and  com- 
plete security  to  the  mechanic,  by  leaving  in  him  the  right  of 
property,  or  in  the  case  of  repairs  done,  giving  him  a  lien  thereon 
while  they  remain*  in  his  possession;  and  he  has  the  right  to 
retain  the  possession  and  his  right  of  property,  or  his  lien,  until 
his  claim  for  construction  or  repair  is  paid.  There  is  no  sound 
reason  for  imputing  to  the  legislature  the  intention  of  extending 
the  operation  of  the  lien  laws  to  cases  which  were  not  within  the 
mischief  sought  to  be  remedied.  We  have  not  failed  to  con- 
sider the  provisions  of  the  act  of  1845,  c.  287 ,  which  directs  that 
the  hen  laws  under  consideration  shall  receive  a  liberal  construc- 
tion as  remedial  acts.  But  after  mature  reflection,  we  are  con- 
strained to  adopt  the  conclusions  already  stated  as  entirely 
consistent  with  the  rules  of  construction  governing  the  subject. 

The  act  of  1845  makes  machines  subject  to  alien,  ''in  like 
manner  as  buildings  are  made  subject  under  the  provisions  of 
this  and  the  original  act,  to  which  this  is  a  supplement."  The 
original  act  of  1838,  and  the  supplement,  must  therefore  be  con- 
•^Etied  together  as  one  act;  and  looking  to  their  various  provis* 
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ions,  the  manner  in  which  the  lien  is  to  be  asserted,  the  mode 
and  time  prescribed  for  filing  the  claim  of  record,  and  the  form 
of  the  action  and  execution  for  its  reooveiy,  we  cannot  hesitate 
in  saying  that  many  of  the  provisions  of  the  law  are  inapplicable 
to  movable  machines,  and  condnsiTely  show  that  the  legislature 
did  not  intend  to  embrace  them  within  its  operation. 

These  conclusions  are  at  variance  with  some  of  the  language 
employed  in  the  opinion  of  this  court,  in  the  case  of  Denmead  v. 
Bank  of  BalHmare,  9  Md.  179;  and  while  we  adhere  to  the  judg- 
ment pronounced  by  the  court  in  that  case,  we  are  compelled 
to  say  that  a  careful  consideration  of  the  question  before  us  has 
convinced  us  that  the  construction  of  the  word  **  machine,"  in 
the  act  of  1845,  as  extending  to  such  as  are  '*  movable  in  their 
operation  and  use,  such  as  a  locomotive,  a  thrashing-machine, 
and  the  like,"  is  not  justified  by  sound  rules  of  interpretation, 
or  in  accordance  with  the  intention  of  the  legislature.  This 
question  did  not  arise  in  the  case  just  cited,  and  its  decioion  was 
not  involved  in  the  judgment  pronounced  by  the  court 

In  the  decision  of  this  case  we  have  considered  the  question 
presented  as  if  the  coal-cars,  which  are  the  subject  of  the  lien, 
were  admitted  to  be  machines — a  question,  however,  which  we  do 
not  mean  to  decide — and  being  of  opinion  that  they  are  not, 
within  the  provisions  of  the  act,  subject  to  mechanics'  lien,  we 
conciir  in  the  propriety  of  the  instruction  given  to  the  jury  by 
the  superior  dourt,  and  affirm  the  judgment. 

Judgment  affirmed.  

LsoiSLATTvs  Intent  as  Qoyvbjuiso  Cokstbuotion  or  Statttis:  See 
Mayor  v.  Root,  63  Am.  Dea  602,  Aod  note;  Smith  v.  BandaU,  6^  Id.  475; 
State  V.  BcUOmore  A  Ohio  R.  R.  Co.,  38  Id.  317,  and  note  ooUec«Hig  prior 
OMes  in  this  series. 


Hamh/ton  v.  Whitbidgb. 

[U  Habxuuid.  128.] 

Ih/uhotion  will  not  bb  Dissolved  where  Equitt  of  Bill  n  »4^  Usvisd 
IN  Answeb,  when  a  motion  to  dissolve  it  is  made  upon  the  b^U«  snswer, 
and  testimony,  under  the  Maryland  act  of  1835. 

Bqititt  has  JuBisDicnoN  TO  Prohibit  Openino  or  House  ot  Pbmtitu- 
tion  when  the  opening  thereof  will,  by  reason  of  its  dose  proximity, 
deprive  other  persons  of  the  comfortable  enjoyment  of  th^  property 
and  depreciate  its  value.  In  such  cases,  the  suit  may  be  brpnght  in  thf 
name  of  the  individual  injured. 

OOUBTS  ABB  NOT  TO  ASSUMB   JURISDICTION,  BUT  HAT  AmPLIFT  ReKEDUS, 

aod  will  grant  relief  in  new  cases  if  consistent  with  established  pond 
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plet,  though  no  deddon  upon  like  ftusts  can  be  found  in -which  their 
Jurisdiction  has  been  invoked  and  exercised. 
Sqititt  has  JiTBiSDicnoN  TO  Enjoin  Thbeatbnxd  Injubt  whenever  its 
nature  is  such  that  it  cannot  be  adequately  compensated  by  damages,  and 
its  continuance  will  occasion  a  constantly  recurring  grievance. 

PUBUO  NmSAVCE  MAT  BS  PbSVKMTXD  B7  IHJUMCnON  AT  SUIT  OT  PbTVATI 

Pkbhon  if  he  would  be  specially  injured  by  its  creation,  and  for  which 
the  law  would  not  afford  an  adequate  remedy. 

O0UBS8  or  Equitt  will  kot  Hesitatb  to  Pbbvent  Thkkatxnxd  Estab* 
USBXBKT  or  Housb  or  Pbostttction  by  the  mere  cironmstance  that  in 
the  exercise  of  its  jurisdiction  it  might  incidentally  perform  the  funo< 
tions  of  a  moral  censor  by  suppressing  a  vice  denounced  by  the  law,  and 
amoiable  to  its  penalties  from  the  earliest  times. 

QBracnoN  or  Multitabioubkess  hat  bb  Raised  at  Heabino,  but  is 

■   usually  done  by  demurrer;  and  when  made  at  the  hearing,  its  allowance 

is  in  the  discretion  of  the  court,  and  is  never  allowed  where  the  real 

point  in  controversy  can  be  determined  as  well  as  if  there  were  as  many 

salts  as  there  are  plainti£h. 

Bill  for  an  injunction.    The  facts  are  folly  stated  in  the 
opinion. 
Charles  J.  M.  Choinn^  for  the  api>ellant. 

By  Court,  Tuck,  J.  The  injunction  in  this  case  was  granted 
upon  a  bill  stating  that  the  appellees  are  owners  of  property 
in  the  city  of  Baltimore,  in  the  immediate  yicinity  of  a  house 
which  the  api>ellant  had  purchased,  and  to  which  she  intended 
to  remove,  for  the  purpose  of  keeping  a  house  of  ill-fame,  in 
which  business  she  had  been  for  a  long  time  and  was  then  en- 
gaged. The  bill  charges  also  that  in  addition  to  the  wrong  and 
injury  inflicted  upon  them,  in  common  with  other  citizens  of 
that  city,  by  the  occupation  of  the  premises  for  the  unlawful 
and  immoral  purpose  complained  of,  "the  complainants  will 
be  especially  wronged  and  injured,  inasmuch  as  they  will  be 
severally  deprived  of  the  comfortable  enjoyment  of  their  prop- 
erty, and  that  it  will  be  greatly  depreciated  and  lessened  in 
value  by  the  close  proximity  of  their  said  property  to  the  prem- 
ises in  which  it  is  charged  that  the  defendant  is  about  to  open 
a  bawdy-house."  The  defendant  by  her  answer  admits  the 
averments  of  residence  and  ownership  of  property  by  the  com- 
plainants, setting  forth  particularly  their  relative  situation  to 
the  house  she  had  purchased,  but  declines  to  answer  the  aver- 
ments that  she  had  previously  kept  a  bawdy-house,  and  intended 
to  keep  one  at  the  house  mentioned  in  the  bill. 

The  case  comes  before  us  on  appeal  by  the  defendant  from 
an  order  continuing  the  injunction,  passed  on  motion  to  dis- 
solve, and  a  hearing  on  bill,  answer,  and  affidavits  under  the 
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act  of  1835}  c.  880.  In  this  stage  of  the  cause,  if  the  bill  shows 
a  case  entitling  the  parties  to  the  injunction^  it  will  not  be  dis- 
solved if  the  equity  is  not  denied  by  the  answer:  Eardy  y.  SvLm- 
mere,  10  Gill  &  J.  316  [32  Am.  Dec.  167];  Eutchina  v.  Eope,  12 
Id.  256.  This  rule  of  practice  is  an  answer  to  the  objection 
taken  on  the  part  of  the  appellant,  that  the  judge  below  had 
passed  the  order  appealed  from  in  the  absence  of  evidence  that 
she  was  at  the  time  of  filing  the  bill  the  keeper  of  a  bawdy- 
house  and  intended  to  pursue  that  business  at  her  new  resi- 
dence. But  we  think  that  the  case  authorizes  the  conclusion, 
as  a  matter  of  fact,  that  the  appellant  purchased  and  was  fitting 
up  this  house  for  the  offensive  purpose  stated  in  the  bill.  As 
late  as  November,  1855,  she  had  been  convicted,  on  her  oWn 
confession,  of  having  been  so  employed,  and  two  previous  con- 
victions had  been  obtained  in  the  same  manner  in  the  years 
1854  and  1855.  Between  the  last  of  these  convictions  and  the 
month  of  April,  1856,  when  the  bill  was  filed,  not  one  circum- 
stanco  is  shown  from  which  we  can  infer,  that  she  had  changed 
her  course  of  life.  On  the  contrary,  the  inference  is  most 
strongly  rebutted  by  her  conversation  with  one  of  the  wit- 
nesses when  she  was  having  her  house  repaired. 

This  view  of  the  case  derives  strength  from  her  refusal  to 
answer  the  allegations  of  the  bill  on  this  point.  Touching,^as  it 
did,  her  reputation,  she  would  doubtless  have  denied  the  fact 
alleged  if  it  had  been  false.  By  her  silence,  or  refusal  to  answer, 
we  think  she  subjects  herself  to  the  remarks  of  the  late  Chancellor 
Bland,  in  Salmon  v.  Clagett,  8  Bland,  132,  *'  that  a  defendant 
who  manifestly  omits  to  answer,  or  answers  evasively,  any  sul>- 
stantial  part  of  the  bill,  who  evidently  and  purposely  holds  back 
something,  cannot  complain  if  he  should  find  himself  regarded 
with  suspicion  and  distrust,  and  be  refused  that  to  which  he  may, 
in  truth,  be  entitled,  and  under  other  appearances  might  have 
obtained."  So  in  Bently  v.  Cowman,  6  Gill  &  J.  155,  it  is  said: 
''Pleadings  in  equity  are  founded  in  the  purest  principles  of 
ethics,  and  marked  by  frankness  and  fair  dealing."  It  is  no 
answer  to  say  that  the  defendant  was  not  obliged  to  criminate 
herself,  for,  conceding  that  this  would  have  relieved  her  from 
answering  the  allegation  that  she  was  then  carrying  on  that 
business,  it  is  very  clear  that  she  would  not  have  subjected  her- 
self to  a  prosecution  by  denying  that  she  had  piurchased  thia 
house  with  a  view  to  continue  it  there.  We  are  constrained, 
therefore,  to  consider  the  appellant  as  a  person  about  to  open 
the  premises  as  a  house  of  ill-fame,  and  the  prominent  question 
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for  decision  is,  whether  the  jurisdiction  of  courts  of  equity 
embraces  the  prohibition  of  such  public  nuisances,  where  the 
complaint  is  that  thej  will,  by  reason  of  their  close  proximity, 
deprive  other  persons  of  the  comfortable  enjoyment  of  their 
property,  and  greatly  depreciate  and  lessen  its  value. 

As  was  observed  by  the  appellant's  counsel,  no  decision  has 
been  found  in  which  the  power  was  exercised  in  such  cases  as 
the  present.  Nor  is  there  any  in  which  the  writ  of  injunction 
had  been  applied  for  and  denied.  But  the  absence  of  prece- 
dents, though  not  to  be  overlooked  entirely,  does  not,  of  itself, 
determine  questions  of  jurisdiction.  We  consult  adjudged  cases 
to  ascertain  their  reason  and  spirit.  These  are  the  foundation 
of  the  law:  Salmcni  v.  dagett^S  Bland,  133;  Fisher  v.  Prince^  3 
Burr.  1364;  Rust  v.  Cooper^  Cowp.  632.  Courts  are  not  to  as- 
sume jurisdiction,  but  they  may  amplify  remedies  and  apply 
rules  and  general  principles  for  the  advancement  of  substantial 
justice:  Broom's  Leg.  T&bx.  36;  50  Law  Lib.  50;  RusseU  v.  Smyth^ 
9  Mee.  &  W.  818,  per  Lord  Abinger. 

If  this  were  not  so,  and  courts  were  confined  to  particular 
precedents,  there  would  be  no  power  to  grant  relief  in  new 
cases  constantly  occurring.  And  hence,  when  they  do  arise, 
and  rights  can  be  asserted  or  wrongs  prevented  or  redressed 
consistently  with  established  principles,  it  would  be  a  great 
failure  of  justice  to  deny  relief  merely  because  no  decision  could 
be  found  in  which  the  jurisdiction  had  been  invoked  and  exer- 
cised. The  point  on  this  appeal,  then,  is  not  whether  an  in* 
junction  has  ever  issued  to  prevent  the  establishment  of  a  pub- 
lic nuisance  of  this  kind,  but  whether  the  doctrines  of  equiiy 
applicable  to  nuisances  should  be  applied  to  the  present  case. 

Although  at  law  the  remedy  in  respect  to  public  nuisances  is 
by  indictment,  and  in  respect  to  private  ones  by  action  at  the 
instance  of  the  i>erson  injured,  yet  in  the  common-law  tribunals 
redress  may  be  had  for  damaige  resulting  from  public  as  well 
as  private  nuisances.  These  remedies  can  only  abate  or  afford 
compensation  for  an  existing  nuisance,  and  are  ineffectual  to  re- 
strain or  prevent  such  as  are  threatened  or  in  progress.  Hence 
there  is  a  jurisdiction  in  equity  to  enjoin  whenever  the  nature 
of  the  injury  is  such  that  it  cannot  be  adequately  compensated 
by  damages,  or  from  its  continuance  or  permanent  mischief  will 
occasion  a  constantly  recurring  grievance.  And  as  a  party  in- 
jured by  a  public  nuisance  may  have  his  action  at  law  for  dam^ 
ages  thereby  sustained,  so  he  may  apply  for  an  injunction  to 
|Hfeveat  such  nuisance  if  its  existence  will  cause  a  substantial 
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prejudice  to  his  property  or  the  reasonable  enjoyment  thereof: 
Drewry  on  Injunctions,  240, 86  Law  Lib.  165;  Adams's  Equiiy, 
210,  68  Law  Lib.  185;  2  Story's  Eq.  Jur.,  sees.  920-926;  Jer- 
em/s  Equiiy,  809,  810.  Thia  author  says:  ''  The  foundation  of 
this  court's  jurisdiction  on  the  subject  of  nuisance  is  the  prob- 
ability of  irreparable  mischief;  that  sort  of  material  injuiy  by 
one  to  the  comfort  of  another  which  requires  the  application  of 
a  power  to  prevent  as  well  as  to  remedy  the  evil." 

We  need  not  review  here  the  cases  on  which  these  writers 
rely.  They  generally  sustain  the  doctrine  as  laid  down  by 
them.  Formerly  the  jurisdiction  was  more  restricted  than  at 
present;  but  for  many  years,  both  in  England  and  in  this 
countiy,  this  process  has  been  more  extensively  employed,  as 
the  exigencies  of  society  created  a  necessity  for  its  use,  accord- 
ing to  recognized  doctrines  of  equity.  The  English  decisions 
were  examined  by  the  vice-chancellor  in  Soltau  v.  De  Held,  9 
Eng.  L.  &  Eq.  104,  upon  the  authority  of  which  he  considered 
himself  warranted  in  applying  the  remedy  in  restraint  of  ringing 
church  bells,  "  so  as  to  occasion  any  nuisance,  disturbance,  or 
annoyance  to  the  plaintiff  and  his  family  residing  in  his  house," 
upon  the  ground  that  a  private  person  may  bring  his  bill  in 
equity  where  he  apprehends  injury  or  disturbance  in  the  enjoy- 
ment of  his  property  from  a  public  nuisance. 

In  this  countiy,  too,  there  are  decisions  full  to  the  point.  We 
mention,  particularly.  Coming  v.  Lowerre,  6  Johns.  Ch.  439, 
recognized  in  CUy  of  Georgetoum  v.  Alexandria  Canal  Co.,  12 
Pet  91,  where  Chancellor  Kent  allowed  the  writ,  ''inasmuch 
as  there  was  a  special  grievance  to  the  plaintiffs  affecting  the 
enjoyment  of  their  property,  and  the  value  of  it.  The  obstruc- 
tion was  not  only  a  common  or  public  nuisance,  but  worked  a 
special  injury  to  the  plaintiffs."  The  supreme  court  in  City  of 
Georgetown  v.  Alexandria  Canal  Co,,  supra,  said  that  "  a  court 
of  equity,  pursuing  the  analogy  of  the  law,  that  a  party  may 
maintain  a  private  action  for  special  damage,  even  in  case  of  a 
public  nuisance,  will  now  take  jurisdiction  in  case  of  a  public 
nuisance,  at  the  instance  of  a  private  person,  where  he  is  in 
imminent  danger  of  suffering  a  special  injuiy,  for  which,  under 
the  circumstances  of  the  case,  the  law  would  not  afford  an  ade- 
quate remedy."  This  principle  appears  to  have  been  acted  upon 
in  this  state;  for  in  the  case  of  Earrison  v.  Stereti,  4  Har.  &  M. 
540,  a  claim  for  damage  resulting  from  a  public  nuisance  was 
sustained  at  law;  and  in  Delaware  db  Maryland  B.  B.  Co.  v. 
Stump,  8  Oill  &  J.  479  [29  Am.  Dec.  561],  the  jurisdiction  of 
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courts  of  equity  in  such  cases  was  recognized  but  not  enforced^ 
because  the  bill  did  not  state  a  case  of  private  grievance. 

But  the  appellant's  counsel  suggested  that  a  distinction  should 
be  taken  between  the  cases  relied  on  in  support  of  this  power 
and  the  present,  because  here  the  object  is  to  prevent  what  is 
offensive  to  the  moral  senses.  We  need  not  inquire  how  far 
this  jurisdiction  can  be  defended  on  grounds  of  morality,  and  to 
preserve  the  decencies  of  life  from  gross  violation.  The  case 
does  not  require  this.  But  it  would  be  strange,  indeed,  if,  when 
the  court's  powers  are  invoked  for  the  protection  and  enjoyment 
of  property,  and  may  be  rightfully  exercised  for  that  purpose,  its 
arm  should  be  paralyzed  by  the  mere  circumstance  that,  in  the 
exercise  of  this  jurisdiction,  it  might  incidentally  be  performing 
the  functions  of  a  moral  censor  by  suppressing  a  shocking  vice 
denounced  by  the  law,  and  amenable  to  its  penalties  from  the 
earliest  times.  And  if,  as  the  authorities  show,  the  court  may 
interfere  where  the  physical  senses  are  offended,  the  comfort  of 
life  destroyed,  or  health  impaired,  these  alone  being  the  basis  of 
the  jurisdiction,  the  present  complainants,  presenting,  as  they 
do,  a  case  otherwise  entitling  them  to  relief,  should  not  be  dis- 
appointed merely  because  the  effect  of  the  process  will  be  to 
protect  their  families  from  the  moral  taint  of  such  an  establish- 
ment as  the  appellant  proposes  to  open  in  their  immediate 
vicinity. 

The  objection  of  multifariousness  as  to  parties  was  made  at 
the  hearing,  and  not  by  demurrer,  which  is  the  usual  practice. 
When  raised  at  the  hearing,  it  is  not  always  fatal,  but  will  be 
allowed  at  the  discretion  of  the  court:  Story's  Eq.  PL,  sec.  271, 
284  a,  530,  640,  541.  One  ground  for  such  objection  is  that 
the  defendant  might  be  required  to  unite  in  one  answer  defenses 
not  applicable  to  all  the  complainants,  thereby  presenting  vari- 
ous issues  in  the  same  cause,  and  involving  the  defendant  in 
unnecessary  litigation  and  expense.  Where,  however,  the  court 
can  perceive  that  the  reason  of  the  rule  does  not  apply,  and  the 
objection  is  not  made  by  demurrer,  it  ought  not  to  interfere 
9ua  sponie.  Here  the  objection  has  been  waived  by  the  answer, 
which  takes  defense  as  to  all  the  complainants,  and  under  it  the 
real  point  in  controversy  can  be  determined  as  well  as  if  there 
^ere  as  many  suits  as  there  are  plaintiffs.  Therefore,  without 
deciding  whether  the  bill  be  demurrable  or  not,  we  are  of  opinVon 
that  the  point  was  properly  ruled  against  the  appellant. 

Order  affirmed  and  cause  remanded. 
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lyjUNcnoN  WILL  NOT  BE  DISSOLVED  UPON  Answss  admittiDg  or  failing  to 
deny  plain tiflf*s  equity:  Burnley  v.  Cooifc,  65  Am.  Dec.  79;  Botddin  v.  Afayor 
etc.  of  Baltimore^  15  Md.  20;  and  the  answer  of  defendant  denying  the  equity 
of  plaintiff's  bill  will  be  taken  as  trae,  on  motion  to  dissolve  the  injunction, 
unless  it  is  overcome  by  testimony:  Voshell  v.  fff/nson,  36  Id.  294;  both  of 
the  last  cases  mentioned  cite  the  principal  case,  which  is  also  referred  to  in 
Coobe  V.  Husbands,  11  Id.  509,  as  showing  the  necessity  of  fully  and  frankly 
answering  the  allegations  of  a  bill  in  equity. 

When  Private  Person  may  Maintain  Action  to  Enjoin  Pobuc 
Nuisance:  Bigdow  v.  Hartford  Bridge  Co.,  36  Am.  Dec  602,  and  note;  Peo- 
ple V.  8t.  Louis,  48  Id.  339;  Coher  v.  Birge,  64  Id.  347;  WhUfield  v.  Rogers, 
69  Id.  244;  Walker  v.  Shepardson,  60  Id.  423,  and  the  notes  thereto. 

Injunction  will  be  Granted  against  Nuisance,  where  the  ordinary 
comfort  of  human  existence  is  materially  interfered  with:  Adams  v.  Michael, 
38  Md.  128;  and  where  the  damage  is  irreparable  and  not  susceptible  of  pecu- 
niary compensation:  Fort  v.  Qroves,  29  Id.  194,  both  citing  the  principal  cmo. 
Against  threatened  nuisance:  See  Burnley  v.  Cook,  65  Am.  Dec.  79,  and  note; 
and  in  general,  see  WolcoU  v.  Meliek,  66  Id.  790,  and  the  note  thereto  col- 
lecting other  cases. 

Use  of  Building  as  House  of  PBOSTirunoii  mat  be  Enjoined:  See  Aote 
to  Oray  v.  Ayres,  32  Am.  Dec.  III. 


Inlobs  V.  Amebioan  Exchange  Baxol 

[11  Habtlabd,  173.] 
Absionuent  for  Benefit  of  Creditors  is  Void  when  it  contains  a  cUuim 
giving  the  trustee  power  to  dispose  of  the  property  assigned  '*  gradually, 
in  the  manner  and  on  the  terms  in  which,  in  course  of  their  business^  the 
assignors  have  sold  and  disposed  of  their  merchandise;^  sach  a  daose 
being  an  unreasonable  limitation  of  the  trustee's  powers. 

AaSIGNMENT  FOR  BENEFIT  OF  CRBDITORE  VoID  ON  ITS  FaOB  IS  NOT  AlDSD 

BT  Parol  Proof  that  the  clause  therein  rendering  it  void  was  inserted 
at  the  suggestion  of  the  assignee,  and  was  designed  to  and  did  operate 
to  the  advantage  of  the  creditors. 

Instrument  Void  in  Law  oannot  be  Made  Good  bt  Averment,  or 
Proof  of  Extraneous  Facts,  when  the  matter  rendering  it  void 
appears  in  the  deed  itself. 

Trustee  for  Benefit  of  Creditors  mat  Exercise  Sound  DucRBnoir  ui 
Disposing  of  Debtor's  Profertt,  and  need  not  always  sell  immediately 
and  for  cash. 

DntEonoN  of  Court  upon  Effect  of  Tbstdcont  in  Cause  mat  Alwati 
BE  Asked  bt  Partt,  without  reserving  objections  as  to  its  admissi- 
bility or  effect  at  the  time  of  its  introduction. 

Findings  of  Fact  must  be  Left  to  Jxtrt,  except  where  the  canae  is  tried 
upon  admissions  at  the  bar;  and  while  the  jury  may  discredit  testimony, 
they  cannot  find  contrary  to  the  admissions  of  the  parties. 

Instruction  Assuming  Existence  of  Fact  Admitted  at  Trial  is  not 
Erroneous,  where  the  admission  is  made  for  the  benefit  of  a  party,  and 
is  of  a  fact  without  the  existenoe  of  which  he  oonld  not,  in  any  eventy 
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ATTAOH3£Ei!rr  on  a  judgment,  by  the  appellee  against  the  prop* 
ertyand  credits  of  Tumbull  &  Co.,  in  the  hands  of  the  appellant, 
as  garnishee,  who  appeared  and  pleaded  nuUa  bona,  and  relied 
for  a  defense  on  a  deed  of  trust  for  the  benefit  of  creditors, 
executed  by  Tumbull  &  Co.,  in  1851,  which  purported  to  be 
executed  by  them  as  a  partnership  and  of  partnership  effects, 
and  declared  that  as  a  part  of  the  trust  thereby  imposed  on  the 
appellant  as  trustee  he  should  sell  the  property  thereby  con- 
Teyed  to  him  as  in  his  discretion  might  seem  advantageous,  and 
contained  this  provision:  *'  It  being  understood  that  said  prop- 
erty may  be  gradually  sold  in  the  manner  and  on  the  terms  in 
which,  in  course  of  their  business,  said  Tumbull  &  Co. 
have  sold  and  disposed  of  their  merchandise/'  This  was  the 
second  trial  of  this  case,  a  procedendo  having  been  awarded  by 
this  court  on  a  former  appeal,  as  reported  in  7  Md.  38. 
The  record  contains  an  admission  by  the  parties  of  the  execu- 
tion of  the  deed  of  trust,  and  the  proof  shoves  that  Tumbull  & 
Co.  were  engaged  in  buying  and  selling  carpets  and  oil -cloths, 
both  at  wholesale  and  retail.  At  the  trial  the  appellant  offered 
parol  evidence,  subject  to  all  objections  as  to  its  admissibility 
and  effect,  to  the  effect  that  the  provision  above  stated  was  in- 
serted on  his  advice,  and  that  it  wss  designed  to  and  did  enable 
him  to  obtain  better  prices  for  the  goods,  and  veas  of  great  ad- 
vantage to  the  creditors.  At  the  request  of  the  plaintiff  the 
court  instructed  the  jury  that  the  deed  of  trust  veas  void.  The 
garnishee  appealed. 

Charles  F.  Mayer  and  John  Nelson,  for  the  appellant. 

WUHam  Schley,  for  the  appellees. 

By  Court,  Tnos,  J.  When  this  deed  veas  before  the  court 
on  the  former  appeal — American  Exchange  Bank  v.  Inloea,  7  Md. 
880 — ^it  was  declared  void  in  law,  for  matter  apparent  on  its 
byoe;  and  the  cause  was  sent  back  under  a  procedendo.  At  the 
second  trial  the  defendant,  now  appellant,  offered  evidence  that 
the  clause,  in  reference  to  which  this  court  had  expressed  its 
opinion,  was  inserted  for  the  benefit  of  the  creditors  in  order  to 
prevent  loss,  and  that  sales  at  auction  would  have  produced  less 
than  was  realized  from  the  gradual  sales  in  the  usual  way  of 
carrying  on  the  business  of  the  grantors — the  object  being  to 
remove  the  objection  made  by  the  court  to  that  claiise  of  the 
instroment.  But  notwithstanding  this  proof,  the  court  granted 
a  prayer  of  the  plaintiff,  that  *'  the  deed  is  void  in  law,"  from 
which  ruling  the  defendant  api>ealed;  and  the  question  pre- 
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aented  bj  this  state  of  the  case  is,  whether  the  parol  proof  war- 
ranted a  different  decision  on  that  prayer. 

We  understand  from  the  argument  that  this  evidence  was 
offered  under  the  impression  that  the  court,  on  the  former  ap- 
peal, declared  the  deed  to  be  Toid  because  there  was  nothing 
to  show  that  this  provision  was  designed   to  operate,  and 
did  operate,  for  the  advantage  of  the  creditors,  and  it  ia  now 
insisted  that,  such  evidence  being  in  the  record,  the  deed 
should  be  pronounced  valid.     That  opinion,  when  considered 
with  reference  to  the  cases  in  this  court  upon  the  subject  of 
these  trust  deeds,  and  referred  to  by  the  judge,  does  not  admit 
of  the  interpretation  now  placed  upon  it.    That  the  passage 
relied  upon  by  the  appellant's  counsel,  considered  alone,  may 
sustain  his  view,  might  be  conceded  without  placing  that  adju- 
dication in  conflict  with  previous  decisions.   This  may  be  the  case 
with  many  opinions,  if  portions  are  separated  from  the  context, 
and  considered  apart  from  the  reasoning  of  the  whole,  and  the 
principle  of  the  cases  referred  to.    In  using  the  words  **  as  this 
case  at  present  stands,"  the  court  must  be  understood  as  having 
reference  to  the  validity  of  the  transaction  upon  the  deed  alone, 
for  we  take  it  to  be  well  settled  that  an  instrument  void  in  law, 
for  matter  appearing  in  the  deed  itself,  cannot  be  made  good 
by  averment;  and  so  we  had  decided  in  Oreen  v.  Trieber^  8  Md. 
11.    It  was  contended  that  the  question  of  fraud  should  have 
been  left  to  the  jury,  upon  all  the  circumstances  attending  the 
transaction;  but  we  answered  (page  40):  '*  There  is  nothing  for 
the  jury  to  pass  upon,  when  the  court  can  see  that  the  instru- 
ment is  fraudulent  on  its  face.    We  are  to  look  to  the  character 
with  which  the  law  stamps  the  deed,  without  reference  to  ex- 
trinsic facts  as  to  motive.    If  the  law  imputes  to  the  grantor  a 
design  in  making  the  deed,  no  evidence  of  intention  can  change 
the  presumption.    If  the  law  declares  such  deeds  to  be  void,  it 
is  no  matter  how  the  question  of  fraud  in  fact  may  stand."  And 
in  Sangaton  v.  OaUher^  Id.  40,  where  it  did  not  appear  by  the 
deed  that  the  grantor,  though  requiring  releases  from  his  cred* 
itors,  had  conveyed  all  his  property,  and  it  was  urged  that  he 
might  have  had  other  property  to  pay  creditors,  not  provided 
for  by  the  trust,  we  said:  '*  This  view  of  the  case  cannot  change 
the  character  which  the  law  gives  to  this  assignment." 

So,  since  this  case  was  decided,  we  have  held  the  doctrine  in 
Malcolm  v.  HodgeSy  8  Md.  418,  that  the  validity  of  such  deeds 
must  be  determined  without  regard  to  the  surrounding  circum* 
stances,  which  in  that  instance  were  that  a  large  majorilgr  of 
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the  creditors  had  examined  the  afiSurs  of  the  debtor,  and  con« 
eluded,  unanimously,  that  it  would  be  for  the  adyantage  of  all 
the  creditors  that  an  assignment  should  be  made,  and  the  deed 
in  question  was  executed  accordingly;  and  in  reference  to  the 
ftrgument  of  counsel,  that  the  grantors  had  derived  no  benefit 
from  the  reservation  by  resulting  trust,  and  that  the  creditors 
were  not  injured  by  that  feature  of  the  deed,  as  there  was  no  sur- 
plus, it  was  said:  **We  cannot  look  outside  the  assignment  to 
ascertain  whether  there  will  be  a  surplus  or  not.  That  would 
make  the  e£Scaoy  of  the  instrument  depend  on  extrinsic  circum- 
fltanees,  when  the  law  requires  that  its  intent  shall  be  gathered 
from  its  face."  Interpreting  that  part  of  the  opinion,  therefore,  by 
the  application  of  these  principles,  which  are  the  settled  law  of 
this  court,  we  think  that  the  only  legal  deduction  from  the  words 
now  relied  upon  by  the  api>ellant's  counsel  is  that  the  circum- 
stances there  mentioned,  which  might  sanction  such  a  deed, 
where  the  grantors  were  manufacturers,  and  the  power  given 
was  to  work  up  unmanufactured  materials,  should  appear  ou 
the  face  of  the  deed,  in  order  that  the  court  might  determine, 
as  a  question  of  law,  looking  to  the  deed  alone,  whether  it  was 
valid  or  void.  It  is  not  said,  nor  did  we  mean  to  intimate,  that 
the  nature  of  the  trade  or  business,  and  the  effect  of  carrying  it 
on,  or  of  selling  in  one  way  or  another,  could  be  shown  by  parol, 
60  as  to  give  effect  to  an  instrument  which,  in  the  cpnclusion  of 
the  opinion,  we  declared  to  be  void  upon  its  face,  that  the  court 
ought  so  to  have  pronounced  it,  and  that  there  was  nothing  left 
for  the  jury  to  find. 

Besides,  we  were  remarking  upon  the  case  in  Janea  v.  Whii- 
bread,  5  Eng.  L.  &  Eq.  431,  and  its  appositeness  was  placed 
upon  the  hypothesis  of  the  Messrs.  Tumbull  being  manufacturers 
of  oO-doths,  carpets,  and  the  like,  which  they  have  not  shown 
themselves  to  be,  even  conceding  that  such  evidence  could  aid 
the  deed. 

It  does  not  follow,  from  the  views  we  have  expressed  in  refer- 
ence to  provisions  of  this  kind,  that  sales  must  be  always  made 
immediately  and  for  cash,  whether  the  interests  of  creditors  will 
be  affected  or  not.  The  trustee  may  be  left  to  the  exercise  of  a 
sound  discretion,  but  the  assignment  must  not  confine  him  by 
unreasonable  provisions.  Trustees  are  sometimes  selected  by 
a  portion  of  the  creditors;  sometimes,  if  not  generally,  by  the 
debtor  and  a  few  who  are  to  be  preferred;  and  often  moat  of 
the  creditors  are  informed  of  the  transfer  when  it  is  too  late  to 
protect  themselves  by  any  other  means  than  attacking  the  deed. 
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If  these  assignments  are  fairly  and  bona  fide  made,  the  creditors^ 
if  consulted  by  the  trustee,  ^11  know  best  how  the  trust  should 
be  conducted^  and  if  sales  in  any  particular  manner  will  yield 
larger  results,  they  will  haxe  the  best  reason  for  assenting  to 
that  mode.  Thus  the  creditors  can  prescribe  a  law  for  the 
guidance  of  the  trustee  which  will  fully  protect  him,  and  may 
accomplish  for  them  what,  under  the  terms  of  the  deed,  he  may 
not  be  able  to  effect.  And  where  the  trustee  is  apprehensive  of 
difficulty,  or  for  any  reason  desires  protection  in  the  perform- 
ance of  his  duties,  he  may  iuToke  the  jurisdiction  of  a  court  of 
equity,  and  proceed  under  its  direction. 

This  evidence  was  offered,  '*  subject  to  all  objections  as  to  its 
admissibleness  and  effect."  A  party  may  always,  even  without 
this  qualification,  ask  the  direction  of  the  court  upon  the  effect 
of  testimony  in  a  cause.  Here  the  right  was  expressly  reserved: 
Whilefard  v.  Burckmyer,  1  Gill,  128  [39  Am.  Dec.  640].  The 
prayer  conceded  the  truth  of  the  defendant's  evidence,  and  the 
court,  by  sustaining  it,  in  effect  declared  that  the  provisions  of 
the  deed  could  not  be  made  operative  by  the  parol  proof. 

It  is  also  contended  that  iiie  factum  of  the  deed  was  assumed 
by  the  prayer.  It  is  well  settled  that  even  where  tl^e  proof  is 
all  on  one  side  the  finding  of  the  facts  must  be  left  to  the  jury; 
but  this  is  not  necessary  where  the  case  is  tried  upon  admissions 
at  the  bar.  The  jury  may  discredit  the  testimony,  but  they 
cannot  find  contrary  to  the  agreement  of  the  parties:  Armstrong 
V.  Bigteau'8  Lessee,  5  Md.  256  [59  Am.  Dec.  115].  Here  the  ad- 
mission was  for  the  appellant's  benefit.  His  defense  was  title 
under  the  assignment,  of  which  there  was  no  evidence.  It  was 
admitted  at  both  trials,  and  without  reliance  by  defendant  on 
this  concession  of  the  plaintiff,  there  was  no  impediment  to  his 
recovery. 

This  deed  conveys  partnership  property  only,  and  the  evidence 
shows  that  it  embraced  all  of  that  description.  There  is  nothing 
to  show  there  was  any  other.  The  case  differs  from  Sangstan 
V.  OaUher,  8  Md.  40,  and  Malcolm  v.  Hodges,  8  Id.  418,  in  this, 
that  here  the  deed  does  not  stipulate  for  releases.  As  this 
feature  of  the  case  was  not  presented  at  either  appeal,  we  decline 
expressing  any  opinion  on  the  points  it  may  involve;  and  advert 
to  it  now  that  this  decision  may  not  be  considered  a  precedent 
in  support  of  a  like  deed  if  this  objection  should  be  raised  here* 
after. 

Judgment  affirmed. 
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AasiGKif ENT  roR  BsKBTiT  OF  Cbeditobs  Givino  Discbbtiona&t  Power 
10  Trubrb  to  Sbll  on  Credit  is  Void:  Hoffman  v.  MachaU,  64  Am. 
Deo.  637»  and  oaaee  cited  in  note  thereto  at  page  648;  Jones  v.  Syer,  62  Md. 
216;  Sumner  y.  iTtdb,  2  Blaok,  634;  both  of  the  latter  cases  cite  the  princi- 
ptloase. 

Fraubulbstt  Character  of  Assignment  is  Qitestion  of  Law,  deter* 
mined  from  the  face  of  the  instrument  itself:  Whedbee  t.  Stewart,  40  Md 
124;  Ibuke  v.  Fleming,  13  Id.  399,  both  citing  the  principal  case 

Just  CANNOT  Find  Contrary  to  Admissions  at  Bar:  Bimey  v.  New 
York  etc  Teiegmph  Co.,  18  Md.  365;  Cratqford  v.  Beall,  21  Id.  236;  and 
where  a  party,  by  his  own  admissions  or  proof,  shows  facts,  and  the  court  is 
•sked  to  make  a  mling  on  them  against  him,  it  may  assume  the  facts  to  be 
true,  and  the  jury  cannot  find  contrary  thereto:  Water^s  Leasee  v.  Biggin,  ■ 
i9  Id.  6S2;  both  citing  the  principal  case. 


HoiiLAin)  V.  Mayob  etc.  of  Baltimobe. 

[11  MABTXaXD,  ISe.] 
TlHAHT  FOR  NiNETT-NINE  YbARS,  OR  FOR  NiNETT-NINB    YSARA    RENEWA- 
BLE FORETER,  AND  NOT  OWNER  OF  FeE,  IS  TO  RECOMMEND  PaVING  of 

onpaved  street  in  the  city  of  Baltimore,  under  the  Maryland  acts  of 

1797,  c  64,  and  1817,  o.  148,  construed  with  reference  to  the  act  of  1S33, 

0.  40,  he  being  the  '*  owner  "or  "  proprietor "  within  the  meaning  of 

thoee  acts. 
Bquitt  will  Interfere  to  Prevent  Multipucitt  of  Suits,  or  Prevent 

Title  from  being  Clouded,  by  a  claim  which  cannot  be  enforced 

either  at  law  or  in  equity. 
Squitt  will  Enjoin  Sale  of  Land  for  Payment  for  Paving  Street^ 

where  the  assent  of  the  owners  of  a  majority  of  feet  fronting  on  the 

street  was  not  obtained,  as  required  by  law. 

Bill  for  an  injunction.  The  facts  are  fully  stated  in  the 
opinion. 

Bernard  Carter  and  J.  M.  Campbell^  for  the  appellants. 
E,  WyaU  Blanchard^  for  the  appellees. 

Bj  Courty  Lb  Gband,  0.  J.  This  is  an  appeal  from  an  order 
of  the  circuit  court  for  Baltimore  city  dissolving  an  injunction. 
The  case  may  be  thus  stated:  The  appellant,  at  the  time  of  the 
institution  of  proceedings,  was  the  owner  of  a  lot  of  ground  on 
the  east  side  of  Hollins  street,  in  the  city  of  Baltimore.  That 
street  was  paved,  and  a  portion  of  the  expense  incurred  was 
■aseesed  against  the  appellant,  who  refusing  to  pay  it,  a  dis- 
tress was  levied  in  the  name  of  the  mayor  and  city  council  of 
Baltimore  on  the  property  foimd  on  tiie  premises.  The  an- 
pellant  sued  out  a  writ  of  replevin,  and  subsequently  filed  the 
bill  in  this  case  to  restrain  the  further  proceedings  of  the  ap* 
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pellees  to  collect  the  amount  alleged  to  be  due  by  him  for  the 
paving  in  front  of  his  lot  There  is  no  question  in  regard  to 
the  fact  of  the  paving  having  been  done,  nor  is  there  any  as  to 
the  ownership  by  the  appellant  of  the  lot  for  the  paving  in 
front  of  which  he  has  been  sought  to  be  charged.  These  facts 
are  conceded.  Without  stating  droumstances  which  were 
relied  upon  in  the  argument,  but  which,  in  our  opinion,  have 
nothing  to  do  with  the  decision  of  this  case,  we  will  advert  to 
the  grounds  on  which  rests  the  equiiy  set  up  in  the  bill.  They 
are  these:  Holland  and  Oassard,  owners  of  lots  bounding  on 
the  street,  did  not  sign  a  recommendation  to  the  dty  commis- 
sioner of  the  city  of  Baltimore,  asking  that  the  street  might  be 
paved.  General  George  H.  Steuart  signed,  with  others,  a  recom- 
mendation that  the  street  be  paved,  and  signed  as  the  owner 
of  one  hundred  and  ninety-five  feet  fronting  on  the  street, 
when  it  is  conceded  by  the  admissions  of  counsel,  and  estab- 
lished by  the  proof  in  tiie  case,  that,  with  the  exception  of  ninety 
feet,  he  was  not  the  absolute  owner  of  any  of  the  lots  for  the 
paving  in  front  of  which  he  signed,  he  having  leased  one  hun- 
dred and  five  feet  of  them  for  terms  of  ninety-nine  years,  renew- 
able forever.  If  he  had  no  right  to  represent  the  one  hundred 
and  five  feet  which  had  been  leased,  then  there  was  not  a 
majority  of  the  feet  fronting  on  the  street  recommended  to  be 
paved  by  those  who  had  the  right  or  authority  to  do  so,  and,  as 
matter  of  necessary  consequence,  the  city  authorities  had  no 
I>ower  to  direct  the  paving  of  the  street.  It  is  a  matter  of  mathe- 
matical ascertainment  how  many  feet  there  are  bounding  on 
a  street  within  a  given  distance,  and  in  this  case  it  is  not  only 
shown  by  the  enumeration  of  the  feet  of  the  several  lots  front- 
ing on  the  street,  but  admitted,  that  if  General  Steuart  had  not 
the  right  to  represent  the  one  hundred  and  five  feet  leased  for 
ninety-nine  years,  there  were  not  a  majority  of  the  feet  repre- 
sented by  those  who  alone  had  the  right  to  do  so. 

By  the  act  of  1833,  c.  40,  sec.  1,  the  mayor  and  city 
council  of  Baltimore,  on  the  recommendation  of  the  owners  of 
two  thirds  of  the  feet  fronting  on  any  street,  were  empowered 
to  order  that  it  be  repaved;  and  by  the  third  section  of  the  same 
Act  it  is  provided  *' that  a  tenant  for  ninety-nine  years,  or  for 
ninety-nine  years,  renewable  forever,  and  the  executors  or  ad- 
ministrators of  such  tenant,  shall  be  deemed  and  taken  as  an 
-owner,  within  the  meaning  of  this  act."  By  the  act  of  1840, 
c.  63,  it  is  enacted  that  the  mayor  and  city  council  should  have 
full  power  and  authority  to  provide,  by  ordinance  or  otherwise. 
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for  the  prompt  collectioii  of  taxes  due  the  ciiy,  and  to  that  end 
to  sell  real  as  well  as  personal  property. 

It  will  be  peroeiTed  that  by  the  language  of  the  act  of  1833 
the  authority  conferred  in  words  is  only  tp  repaye.  But  by  the 
ordinance  of  the  mayor  and  ciiy  council  of  Baltimore,  of  Ifay 
90, 1850,  it  is  provided  that  wheneyer  the  ciiy  commissioner 
shall  receiye  an  application  in  writing  for  paving  to  be  done  in 
inj  unpaved  street,  or  any  part  of  such  street,  from  the  pro^ 
piietors  of  the  majority  of  the  feet  of  groimd  binding  and  front>^ 
ing  on  such  street,  or  the  part  thereof  to  be  paved,  it  shall  be 
the  duty  of  such  commissioner,  etc. 

Although  the  authority  of  the  corporation  to  pave  an  unpaved 
street  is  not  derived  fit>m  the  act  of  1838,  but  conferred  by 
those  of  1797,  o.  54,  and  1817,  c.  148,  yet  in  the  construction  of 
the  two  earlier  acta  that  of  1833  ought  to  be  adverted  to  as 
lieiiig  in  pari  materia;  and  the  definition  of  the  word  ''  owner," 
oooorring  therein,  should  be  taken  as  the  correct  one,  as  appli* 
flsble  to  it,  or  its  synonym,  "  proprietor,"  when  either  appears 
in  the  other  acts  in  relation  to  paving. 

It  was  conceded  at  the  bar  that  a  majority  of  the  feet  must  be 
represented  to  give  the  authority.  In  this  case,  if  General 
Bteuart  bad  not  the'  authority  to  speak  for  one  hundred  and 
ninety-five  feet,  as  he  did,  then  there  was  no  power  in  the  cor« 
poration  or  its  commissioner  to  direct  the  paving  alluded  to  in 
the  proceedings;  and  that  he  had  no  such  authority  is  manifest 
from  the  language  of  the  act  of  1833,  which,  in  express  terms, 
designates  the  lessee  for  ninety-nine  years,  or  for  ninety-nine 
years,  renewable  forever,  as  the  "owner."  General  Steuart 
coold  only  act  to  the  extent  of  the  ninety  feet  in  which  he  re* 
tained  an  absolute  fee-simple. 

This  being  so,  the  only  remaining  inquiry  is.  Will  equity  re* 
lieve  in  such  a  case  against  an  attempt  to  enforce  payment  by  a 
sale  where  no  debt  is  due?  We  entertain  no  doubt  on  the  ques- 
tion. There  are  several  principles  recognized  in  courts  of  equity 
which  cover  the  case,  among  which  is,  that  (where  ample  and 
perfect  justice  can  be  done)  equity  will  interfere  to  prevent 
multiplicity  of  suits;  and  again,  that  equity  will  not  allow  a 
title  otherwise  clear,  to  be  clouded  by  a  claim  which  cannot  be 
enforced  either  in  law  or  equity.  These  are  principles  of  uni- 
versal application.  The  idea  that  a  party  ought  to  stand  by  and 
see  his  property  illegally  exposed  to  public  sale,  and  then  force 
the  purchaser  to  bring  his  ejectment  to  gain  possession,  or  to 
try  his  title,  seems  to  be  sustained  by  no  good  authority.     Such 
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a  doctrine  would  not  onlj  encourage  circuity  of  action  and  mul- 
tipliciiy  of  suits,  but  render  the  title  of  the  real  owner  compara- 
tiyelj  yalueless,  while  the  suits  at  law  should  be  pending.  We 
haye  shown  that  there  is  not  the  slightest  claim,  under  the  acta 
of  assembly  and  ordinances  of  the  city  of  Baltimore,  against  the 
property  of  the  api>ellant  for  the  paving  done  in  front  of  his 
lot,  and  it  would  be  strange  indeed  if  a  court  of  equity  had 
no  right  to  interpose,  in  his  behalf,  to  save  him  from  an  annoy- 
ing, protracted,  and  expensive  litigation  in  the  courts  of  law. 
But  such  is  not  the  law,  and  the  following,  without  referring  to 
others,  are  authorities  abundantly  clear  on  the  point:  McCann 
▼.  Taylor,  10  Md.  418;  2  Story's  Eq.  Jur.,  sec.  955.  The  case  of 
Dolan  V.  Mayor  and  City  Council  of  Ballimore,  4  Gill,  402,  rec- 
ognized, substantially,  the  jurisdiction  of  equity  in  a  case  similar 
to  the  present. 

We  shall  reverse  the  order  of  the  circuit  court  dissolving  the 
injunction,  and  pass  one  making  it  perpetual. 

Order  reversed,  and  injunction  made  perpetual. 

iNJUNOnONB  TO  RESTRAIN  COLLBOTION  OF  TaX£8  AND  ASSBSSMSNTB.— No 

Other  brmnoh  of  the  law  of  injanctions  presents  a  greater  want  of  harmony 
among  the  decisions  than  that  concerning  the  restraining  of  taxation  and 
assessments.  Courts  of  equity  on  the  one  side,  looking  at  the  grave  conse- 
quences of  embarrassing  the  operations  of  the  government  by  stopping  its 
revenue,  prefer,  in  most  cases,  to  leave  a  party  to  his  remedies  at  law. 
"  How,"  sAys  Benning,  J.,  in  Eve  v.  iState,  21  6a.  50,  ** could  a  government 
calculate  with  any  certainty  upon  the  revenues,  if  the  collection  of  the  taxes 
was  subject  to  be  arrested  in  every  instance  in  which  a  tax-payer  or  tax 
ooUector  could  make  out  prima  facie  a  technical  case  for  arresting  such  col- 
lection T  Far  better  is  it  ....  to  let  the  individual  pay  to  the  government 
what  it  demands  of  him,  at  the  time  of  the  demand,  as  he  will  be  certain  of 
getting  it  back  with  interest,  after  more  or  less  delay,  if  it  is  not  due."  On 
the  other  hand,  other  courts  seem  to  have  been  very  little  influenoed  by  policy, 
and  have  more  freely  restrained  collection  of  taxes.  The  cases  are  irrecon- 
cilable, but  still  some  general  principles  are  capable  of  being  deduced. 
Much  of  the  conflict  undoubtedly  arises  from  the  fact  that  courts  are  more 
willing  to  restrain  the  coUection  of  municipal  taxes  and  assessments  than 
to  enjoin  the  collection  of  taxes  imposed  by  more  important  political  divis- 
ions. Thus  in  Decker  v.  lieOowan^  59  Id.  805,  it  is  asserted  that,  as  a  gen- 
eral rule,  judicial  interference  with  the  collection  of  state  taxes  is  forbidden; 
while  in  Alexandria  Canal  B.  B,  v.  District  of  Columbia,  1  Mackey,  217>  it  is 
suggested  that  the  rule  that  the  mere  illegality  of  a  tax  is  no  ground  of  itself 
for  the  interposition  of  a  court  of  equity,  but  that  there  must  exist,  in  addi- 
tion, special  circumstances  bringing  the  case  under  some  recognized  head  of 
equity  jurisdiction,  applies  only  to  taxes  levied  by  the  sovereign,  and  would 
seem  not  to  be  properly  applicable  to  the  case  of  an  illegal  tax  levied  by  • 
municipal  corporation;  see  also  Parmley  v.  St,  LotUa  etc  R.  /?.,  3  Dill.  25. 
Undoubtedly  the  question  of  policy  and  expediency  should  have  some  con- 
sideration, but  it  seems  to  us  that  there  is  danger  of  pushing  it  to  an  extreme. 
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Equity  will  not,  in  Gsnx&al,  Intbrtere.— The  rale  is  eiiBtained  by  a 
preponderance  of  authority  that  the  collection  of  taxes  and  assessments  will 
not  be  enjoined,  unless  some  special  reason  is  shown  for  equitable  interfer- 
ence: Cooley  on  Taxation,  536;  1  High  on  Injunctions,  2d  ed.,  sec.  4S5; 
DcfWBX.  City  qfChicagOf  11  WfdL  109;  Ilcainewinkle  v.  Oeorgetoum^  15  Id. 
548;  StaU  Railroad  Tax  Cases,  92  U.  8.  576;  Alexander  v.  Dennison,  2  Mc 
Arthur,  562;  ffarkness  v.  District  of  Colttmbia,  1  Id.  121;  CuUingy,  OUbert^ 
6  Blatchf.  259;  Aktbofw  Oold  L.  Ins.  Co.  v.  LoUy  54  Ala«  499;  Elyton  Land 
Co.  V.  Ayres^  62  Id.  413;  City  Council- of  Afontgomery  v.  8ayre^  65  Id.  564; 
TaUassee  Mfg.  Co.  ▼.  Glenn^  50  Id.  489;  Clayton  t.  Lafargue,  23  Ar^  137; 
Floyd  V.  GUbreaih^  27  Id.  675;  Murphy  v.  Harrison,  29  Id.  340;  Oliver  t. 
Memphis  etc.  R.  /?.,  30  Id.  128;  De  WiU  v.  Hays,  2  Gal.  463;  S.  C,  56  Am. 
Dec.  352;  MhUum  v.  //ay«,  2  CaL  590;  S.  C,  56  Am.  Dea  366;  Robinson  v. 
Oaar,  6  CaL  273;  Merrill  v.  Oorharn^  Id.  41;  Buehnall  v.  Story,  36  Id.  67; 
Saving$  tmd  Loan  Society  v.  Austin,  46  Id.  415;  Houghton  t.  Austin^  47  Id. 
646;  Central  Pacyic  R.  R.  v.  Corcoran,  48  Id.  65;  HoUister  v.  Sherman^ 
63  Id.  38;  Dodd  v.  City  of  Hartford,  25  Conn.  232;  Arnold  v.  Toitti  of 
Middleton,  39  Id.  491;  Rowland  v.  Firs^  ^^cAoo^  District,  42  Id.  30;  TToter- 
^Mry  Savings  Bank  v.  Lotofer,  46  Id.  243;  Frost  v.  /Ticl:,  I  Dak.  131; 
LhUin  ▼.  Mayor  etc.  of  Athens,  53  Ga.  588;  Decker  v.  McOowan,  59  Id. 
606;  6'ear^  Mutual  Loan  Association  v.  McOowan,  Id.  811;  Wilker' 
ton  v.  TFo^tert,  1  Idaho,  564;  Bumes  v.  Mayor  etc.  qf  Atdiison,  2  Kan. 
454;  Missouri  River  etc  R.  R.  v.  Morris,  7  Id.  210,  231;  Freekmd  v.  Has^ 
img»,  10  Allen,  570;  Brewer  v.  City  of  Springfield,  97  Mass.  152;  Loud  v.  City 
ifCharlestown,  99  Id.  209;  Whiting  v.  Mayor  eU.  of  Boston,  106  Id.  89;  Hun^ 
rnwell  V.  City  qf  Charlestown,  Id.  350;  PiMmry  v.  Humphrey,  26^^10^  245; 
ScrQmer  v.  Allen,  12  Minn.  148;  Coulson  v.  Harris,  43  Miss.  72S;  McDonald 
▼.  Murpkree,  45  Id.  705;  Pa{;e  v.  Ct^  o/  ^^.  Z/Ouw,  20  Mo.  136;  Deane  y. 
Todd,  22  Id.  90;  Sayrev.  Tompkins,  23  Id.  443;  StaU  r.  ParkvUle  etc  R.  R., 
32  Id.  496;  F^rsl  Nat.  Bank  r.  MeredUh,  44tld.  500;  Stemes  v.  Franklin  Co., 
48  Id.  167;  McPike  v.  Pew,  Id.  525;  Hallenbeck  v.  JJoAn,  2  Neb.  377;  Bwr- 
^m^toii  eU.  R.  R.  v.  Commissioners  of  Seward  Co.,  10  Id.  211;  Wells  v.  i>ay. 
<oa,  11  Kev.  161;  Rockingham  Savings  Bank  v.  Portsmouth,  52  N.  H.  17; 
SrowR  V.  Concord,  56  Id.  375;  Hoagland  v.  Township  of  Delaware,  17  N.  J. 
Eq.  106;  i;ie6<^ii  v.  ifoyor  etc.  qf  Newark,  24  Id.  200;  Hoboken  Land  etc.  Co, 
▼.  Mayor  etc.  qf  Hoboken,  31  Id.  461;  Dusenbury  v.  Mayor  etc  qf  Newark,  25 
Id.  295;  J^oitl;  (2/*  Utica  t.  Oi^y  o/  C7^4ca,  4  Paige,  .399;  8.  C,  27  Am.  Dec.  72; 
Wiggin  v.  Mayor  etc  of  New  York,  9  Paige,  16;  Van  Doren  v.  Mayor  etc  of  New 
York,  Id.  388;  Heywoodv.  City  of  Buffalo,  14  N.  Y.  534;  Susquehanna  Bank 
y.Supervisorsqf  Broome  Co., 2J^ld.  31^;  Marshy.  CUy  qf  Brooklyn,  59  Id.  280; 
Livingston  v.  Hollenbeck,  4  Barb.  9;  Fan  Rensselaer  v.  iTtdcf,  Id.  17;  Messeck 
y.  Supervisors  of  Columbia  Co,^  60  Id.  190;  Thatcher  y.  Dusenbury,  9  How. 
Ft.  32;  Chenucal  Bank  v.  Mayor  etc  of  New  York,  12  Id.  476;  S.  C,  1  Abb. 
Pr.  79;  Corwin  y.  Campbell,  45  How.  Pr.  9;  Mann  v.  Board  of  Education,  53 
Id.  289;  Crevier  v.  Mayor  etc  of  New  York,  12  Abb.  Pr.,  N.  S.,  340;  Broad- 
max  y.  Oroom,  64  N.  C.  244;  Dumet  v.  Cincwmoit,  3  Ohio,  73;  S.  C,  17  Am. 
Dec.  582;  McCoy  v.  Chilicotfte,  3  Ohio,  370;  S.  C,  17  Am.  Dec  607;  MecJianics* 
etc  Bank  v.  Debolt,  1  Ohio  St.  591;  Exchange  Bank  v.  //tnea,  3  Id.  1;  Hughes 
T.  jr&i«,  30  Pa.  St.  227;  Wharton  v.  iScAoo/  Directors,  42  Id.  368;  Green  v. 
Mwa^ord,  6  R.  I.  472;  Sherman  v.  Leonard,  10  Id.  469;  People's  Sav.  Bank 
y.  Tripp,  13  Id.  621;  /?e(/  v.  Johnson,  53  Tex.  234;  ^ton<;  v.  Meyer,  59  Id.  89; 
White  Sulphur  Springs  Co.  v.  Robinson,  3  W.  Va.  542;  Douglass  v.  Town  of 
BanrisvUlc  9  Id.  162;  S.  C,  27  Am.  Rep.  548;  Carrothers  y.  Board  qfEduca^ 
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iUm^  14  W.  Va.  527;  Ohridie  v.  Maiden^  23  Id.  667;  Warden  ▼.  SupervUon  ^ 
Lafayette  Co.,  14  Wis.  618;  KeUogg  ▼.  OslikoBh,  Id.  623;  MUtimore  v.  ^iiper- 
v%8or»  of  Rock  Co.,  15  Id.  9;  Ivinton  ▼.  Hance,  1  Wy.  270.  That  the  tax  or  as- 
sessment is  unfair,  unjust,  excessive,  inequitable,  or  illegal,  merely,  furnishes, 
in  general,  no  ground  for  restraining  its  collection,  according  to  these  decisions. 
Nor  will  equity  interfere  because  of  irregularities,  informalties,  or  errors  in 
the  levy  of  the  tax,  in  the  proceedings  incident  to  its  collection,  or  in  the 
execution  of  the  power  conferred  upon  the  taxing  officers:  1  High  on  Injunc- 
tions, sec  486;  Cooley  on  Taxation,  540;  Alabama  Odd  lAft  Irw.  Co.  v.  LgU, 
54  Ala.  499;  King  v.  Owynn,  14  Fla.  32;  Finnegan  v.  City  qf  Femandina,  15 
Id.  379;  S.  C,  21  Am.  Rep.  292;  Burhe  v.  Speer,  59  Ga.  353;  Chicago  etc.  R. 
R.  v.  Frary,  22  El.  34;  McBride  v.  City  qf  Chicago,  Id.  574;  MerriU  v.  FarriB, 
Id.  303;  Mxmson  v.  Minor,  Id.  594;  City  of  Peoria  v.  Kidder,  26  Id.  351; 
Supervisors  qf  Du  Page  Co.  v.  Jenks,  65  Id.  275,  286;  Chicago  etc  R.  R.  v. 
Sidera,  88  Id.  320;  Traders*  Ins.  Co.  v.  Farwell,  102  Id.  413;  Center  etc  Co. 
V.  Black,  32  Ind.  468;  Jones  v.  Sumner,  27  Id.  510;  City  qf  DelpU  v.  Bo/wen, 
61  Id.  29;  RickeUs  v.  Spraker,  77  Id.  371;  MacJdot  v.  City  of  Davenport,  17 
Iowa,  379;  Conway  v.  Tounkin,  28  Id.  295;  Iowa  Railroad  LoTid  Co.  v.  Sac 
Co.,  39  Id.  124;  Iowa  Railroad  Land  Co.  v.  Carroll  Co.,  Id.  151;  Cedar  Rapids 
etc  R.  R.  v.  Carroll  Co.,  41  Id.  153;  Sicmx  CUy  etc  R.  R.  v.  Osceold  Co.,  45  Id. 
168;  Powers  v.  Bowman,  53  Id.  359;  CUy  of  Lawrence  v.  Killam,  11  Kan.  499; 
ChaUiss  V.  Commissioners  of  Atchison  Co.,  15  Id.  49;  ffagaman  v.  Commission- 
ers of  Cloud  Co.,  19  Id.  394;  Ryan  v.  Commissioners  of  Leavenworth  Co.,  30 
Id.  185;  0*Neal  v.  Virginia  etc  Bridge  Co.,  18  Md.  1;  Stoddert  v.  Ward,  31 
Id.  562;  Commissioners  of  Alleghany  Co,  v.  Union  Min.  Co.,  61  Id.  545;  Albany 
etc.  MiTi.  Co.  V.  Auditor-General,  37  Mich.  391;  Burt  v.  Wadsworih,  39  Id.  126; 
rjallenbeck  v.  IJahn,  2  Neb.  377;  Burlington  etc  R.  R.  v.  Commissioners  qf 
Saline  Co.,  12  Id.  396;  Mayor  etc.  of  Brooklyn  v.  Meserole,  26  Wend.  132;  Van 
Doren  v.  Mayor  etc  of  New  York,  9  Paige,  388;  Mqoers  r.  Smedley,  6  Johns. 
Ch.  28;  Le  Roy  v.  Mayor  etc.  of  New  York,  4  Id.  352;  Heywood  v.  CUy  qf 
Buffalo,  14  N.  Y.  534;  Van  Rensselaer  v.  Kidd,  4  Barb.  17;  TruesdeWs  Ap- 
peal, 58  Pa.  St.  148;  Harrison  r.  Vines,  46  Tex.  15;  Oeorge  v.  Dean,  47  Id. 
73;  Labadie  v.  Deem,  Id.  90;  Mills  v.  Oleason,  1 1  Wis.  470;  Dean  v.  deason, 
16  Id.  1;  &«r«ey  v.  Supervisors  of  Milwaukee  Co.,  Id.  185;  Bond  v.  dtyqfKe- 
tiosha,  17  Id.  293;  MiUs  v.  /oAn«on,  617;  West  v.  ^a22ard,  32  Id.  168;  Kaehler 
v.  Dobberphul,  56  Id.  480;  Jlfti«ca<in«  v.  Mississippi  etc  R,  R.,  1  Dill.  536; 
Union  Pacific  R.  R.  v.  Lincoln  Co.,  2  Id.  279. 

An  individual  has  no  right  as  a  tax-payer,  either  in  his  own  name  or  on  be- 
half of  himself  and  other  tax-]myer8,  to  file  a  bill  to  enjoia  proceedings  in 
advance  of  the  actual  levy  of  the  tax:  Miller  v.  Orandy,  13  Mich.  540;  and 
a  suit  to  restrain  the  imposition  of  a  tax  which  will  be  a  lien  upon  the  plain- 
tiff's lands  and  a  cloud  upon  his  title  cannot  be  sustained,  where  it  do^  not 
appear  that  any  one  has  sued  the  plaintiff  or  threatened  to  sue  him  in  respect 
to  the  tax:  Magee  v.  Cutter,  43  Barb.  239.  A  general  assessment  of  taxes 
for  county  purposes  cannot  be  enjoined  on  the  ground  that  the  commissioners 
son  template  an  unlawful  use  of  the  funds  when  collected:  Commissioners  qf 
Madison  County  v.  Brown,  28  Ind.  128;  nor  will  an  injunction  lie  to  prevent 
the  collection  of  a  tax  legally  assessed,  upon  the  ground  that  its  collection  had 
not  been  ordered  for  the  purpose  of  appropriating  the  same  to  the  object  for 
«  hioh  it  was  assessed:  Wilson  v.  Commissioners  qf  Hamilton  County,  68  Id.  507. 

Grounds  fob  Equitable  Interfkbxncs.— While  the  foregoing  doctrins 
Is  well  established,  the  rule  is  also  maintained  that  equity  will  enjoin  the  ool- 
Isotion  of  a  tax  or  assessment  where  a  cloud  on  title  would  be  created,  a  mnl* 


Digitized  by 


Google 


Dec.  1857.]    Holland  u  Matob  Era  of  Baltdcorx.       201 

tiplicity  of  niitB  is  apprehended,  irreparable  iojory  likely  to  be  prodncedy  of 
•ome  other  special  ground  for  equitable  interference  shown,  where  the  legal 
remedies  woold  be  inadequate:  Cooley  on  Taxation,  542;  1  High  on  Lijnno- 
tiona,  sees.  524  et  seq.;  2  Dillon  Mun.  Corp.,  sec  923;  Floyd  v.  CfUbreaiht 
27  Ark.  675;  Oreedup  v.  Franklin  County,  30  Id.  101;  HoLrt  y,  Camall,  39 
Id.  196;  Wiuera  Peirce  Oil  Co.  v.  CUy  of  LiUle  Bock,  Id.  412;  Palmer  v. 
BoHng,  8  CaL  384,  388;  Frftn&nt  v.  Boling,  II  Id.  380;  Burr  v.  Hunt,  18  Id. 
SOS;  Seekp  v.  Town  qf  Wwtport,  47  Ck>nn.  294;  ^.  C,  36  Am,  Bep.  70;  Oould 
▼.  Mftyifr  etc.  qf  Atlanta,  55  Go.  678;  Wright  v.  Southwestern  B.  B.,  64  Id. 
783;  SouiJtweatem  B,  B.  t.  Wrighi,  68  Id.  311;  Stebbina  v.  ChaUise,  15  Kan.  55; 
Mixnetota  Linseed  Oil  Co.  v.  Palmer,  20  Minn.  468;  Sewall  v.  City  €/8t.  Paul, 
Id.  511;  MayaU  y.  CUy  o/8t.  Paul,  30  Id.  294;  Armstrong  t.  City  o/8t,  Pauf, 
Id.  299;  Palmer  y.  Bieh,  12  Mich.  414;  Scojield  v.  CUy  of  Lansing,  17  Id.  437; 
Kntyon  y.  Duchene,  21  Id^  498;  Fhlkerts  v.  Power,  42  Id.  283;  BimpMns  v. 
Ward,  45  Id.  559;  Biehardson  t.  Scott,  47  Miss.  236;  MechanM  Bank  v. 
City  ifKimsas,  73  Mo.  555;  Souih  Platte  Land  Co.  v.  Commissioners  ofBuf- 
falo  County,  7  Neb.  253;  Earl  y.  Duras,  13  Id.  234;  Burlington  etc  B.  B.  v. 
Clay  County,  Id.  367;  'Brooks  ▼.  HowUmd,  58  N.'  H.  98;  Morris  Canal  etc.  Co. 
?.  Mayor  etc.  tf  Jersey  City,  12  N.  J.  Bq.  227;  Hatch  v.  0^  </  Buffalo, 
IS  K.  Y.  276;  Temple  Chrove  Seminary  y.  Cramer,  26  Hun;  309;  London^  v. 
Ctty  </  WUmington,  78  N.  C.  109;  Culbertson  y.  CUy  qfCindnnaU,  16  Ohio, 
674;  Miller  r.  Gorman,  28  Pa.  8t  309;  iSAerman  ▼.  Bedford,  10  R.  I.  559; 
Biasing  t.  City  qfOalveston,  42  Tex.  641;  G^eoiye  v.  Dean,  47  Id.  73;  Z)<»afi 
y.  City  qf  Madison,  9  Wis.  402;  Delaplaine  y.  City  qf  Madison,  Id.  409; 
KnowlUm  v.  Supervisors  qf  Bock  Co.,  Id.  410;  /'oxter  v.  City  qf  Kenosha,  12 
Id.  616;  Jenkins  x.  Supervisors  qf  Bock  Co.,  15  Id.  11;  MUeheU  y.  Cityqf 
Milwauiee,  18  Id.  92;  Crane  y.  CUy  qf  JanesvUU,  20  Id.  305;  Judd  y.  Town 
qf  Fox  Lake,  28  Id.  583;.  Marsh  v.  Supervisors  qf  Clark,  Co.,  42  td.  502; 
Schettler  y.  City  qfFort  Howard,  43  Id.,  48;  Boe  y.  Lincoln  Co.,  56  Id.  66; 
Union  Paeifie  B'y  v.  DonneUan,  2  Wy.  459;  FooU  v.  Linck,  5  Mdj^eaa,  616;^ 
Albany  CUy  NaL  Bank  y.  Maker,  20 BU,i^.2il;  Pamdeyy.St.LouUetc^B. 
R.,  3  Dill.  13;  Bailey  y.  Atlantic  etc.  B,  B.,  Id.  22;  First  NaL  Bank  v.  Douglas 
Co.,  Id.  298^  Union  Paeyte  B.  B.  y.  McShane,  Id.  303:  Louisville  etc.  B.  B.  v. 
Oaines,  2  Flipp.  621;  Coulson  v.  CUy  qf  Portland,  DetUiy,  481^  Dundee  Mort- 
gage etc  Co.  y.  School  District,  19  Fed,  Rep.  359;  the  principal  case  is  cited  and 
approved  on  this  point  in  Bouldin  V.  Mayor  etc  of  BaUimore,  15  Md.  18,  19; 
Mayor  eU.  qf  Baltimore  v.  Porter,  18  Id.  284,  3p2;  Mayor  etc.  of  BaUimore 
T.  Bouldin,  23  Id.  368;  Steuart  y.  Meyer,  54  Id.  454,  468.  A  dond  is  cast 
apon  title,  within  the  meaning  of  the  rule,  wh^re  the  illegality  or  defect  does 
not  appear  npon  the  face  of  the  record,  bat  most  be  shown  by  extrinsic  evi- 
deooe;  and  abo  where,  althoagh  the  illegality  or  defect  is  apparent,  the 
deed  or  certificate  is  made  by  statute  prima  facie  evidence  of  a  good  title  in 
the  porohaser:  See  3  Pomeroy*B  Eq.  Jur.,  sec  1399,  and  notes;  Ck>oley  on 
Tkzation,  543.  No  cloud  exists  if  the  invalidity  or  defect  is  apparent  upon 
the  lace  of  the  record.  The  earlier  Connecticut  cases  seem  disposed  to  deny 
Ihe  relief  of  injunction,  although  the  illegality  would  not  appear  on  the  face 
ol  the  record:  WateHmry  Sav.  Bank  v.  Lawler,  46  Conn.  243;  and  see  Dodd  v. 
CUy  qf  Hartford,  25  Id.  232;  Arnold  v.  Town  o/Middleton,  39  Id.  401;  Bow- 
kmd  y.  First  School  District,  42  Id.  30;  but  a  later  case  abandons  this  ex- 
treme doctrine:  Seeley  v.  Town  of  Westport,  47  Id.  294;  8.  C,  36  Am.  Kep. 
70.  A  bill  to  restrain  the  collection  of.  taxes  on  the  ground  that  they  oonsti« 
tato  a  cloud  npon  title  must  set  forth  the  description  of  the  lands  or  it  can* 
moi  cw  sustained:  Conway  y.  Toumship  Board  qf  Waverly,  15  Mioh.  257. 
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While,  in  general,  equity  will  not  relieve  against  a  merely  excessive  tax, 
if  it  is  fraudulently  made  excessive  its  collection  will  be  enjoined:  Merrill  v. 
Humphrey,  24  Mich.  170;  Lefferts  v.  Supervisors  of  Calumet  Co.,  21  Wis. 
688;  MUufCtttkee  Iron  Co.  ▼.  Hubbard,  29  Id.  51.  So  if  a  bill  to  restrain  the 
collection  of  a  tax  alleges  that  the  levy  was  made  to  pay  a  judgment  fraudu- 
lently recovered,  this  will  give  the  court  jurisdiction  to  grant  the  relief  prayed 
for:  LeUch  v.  WerUworth,  71  111.  146;  see  also  the  Illinois  cases  cited  post, 

A  state  cannot  tax  the  bank  of  the  United  States,  and  any  attempt  on  the 
part  of  its  agents  or  officers  to  enforce  the  collection  of  such  tax  against  the 
property  of  the  bank  will  be  restrained:  Osbom  v.  U,  8.  Bank,  9  Wheat. 
736;  and  taxation  by  a  state  authority  of  the  capital  stock  of  a  national  bank 
Invested  in  United  States  securities  will  also  be  restrained:  First  Nai,  Bank 
V.  Douglas  Co,,  3  DiU.  298. 

Sfbgial  Dootrinbs  in  Certain  States.— The  courts  of  certain  states 
grant  injunctions  to  restrain  the  collection  of  taxes  and  assessments  with  con- 
siderable freedom.  Thus  in  Illinois  an  injunction  will  be  granted  where  the 
tax  is  illegal,  or  levied  without  authority  of  law,  or  levied  by  persons  not 
authorized  to  levy  it,  or  where  the  property  is  exempt  from  taxation,  or  in 
case  of  fraud,  or  generally  where  the  tax-payer  is  likely  to  suffer  irreparable 
injury:  Toum  of  Ottowa  v.  Walker,  21  111.  605;  McBride  v.  City  of  Chicago, 
22  Id.  574;  Drake  v.  PhOHps,  40  Id.  388;  Supervisors  of  Du  Page  Co.  v. 
Jenks,  65  Id.  275,  287;  Ckgharn  v.  PosOewaiU,  43  Id.  428;  Vieley  v.  Thomp^ 
son,  44  Id.  9;  Darling  v.  Ounn,  50  Id.  424;  Deming  v.  James,  72  Id.  78;  i/e- 
Conkey  v.  Smith,  73  Id.  313;  Chicago  etc.  R.  R.  v.  Cole,  75  Id.  591;  Kimball 
V.  Merchants^  Sav.  etc.  Co.,  89  Id.  611;  Gage  v.  Evans,  90  Id.  569;  Lamont  v. 
Singer  eU.  Stone  Co.,  98  Id.  94;  Searing  v.  Beavysides,  106  Id.  85;  but  not 
otherwise:  Cook  Co.  v.  Chicago  etc.  R.  i?.,  35  Id.  465;  Supervisors  qfDu  Page 
Co,  V.  Jenks,  65  Id.  275;  Munson  v.  MHUr,  66  Id.  380;  Swinney  v.  Beard,  71 
Id.  27;  Dunham  v.  Miller,  75  Id.  379;  Porter  v.  Roclford  etc  R,  R,,  76  Id. 
561;  ViUage  qf  Nunda  v.  miage  of  Chrystal  Lake,  79  Id.  311;  Paci/c  Hotel 
Co,  V.  Lid>,  83  Id.  602;  Chicago  etc  R.  R,  v.  Siders,  88  Id.  320;  Union  Trust 
Co.  V.  Weber,  96  Id.  346;  Evans  v.  Cfage,  1  111.  App.  202;  and  it  will  not  en- 
join the  collection  of  the  whole  tax  because,  in  determining  the  valuation  of 
an  aggregate  property,  exempt  property  may  have  been  included  aa  a  factor: 
Huck  V.  Chicago  etc.  R.  R.,  86  111.  352.  So  in  Indiana,  Iowa,  and  Kentucky 
injunctions  are  granted  to  restrain  the  collection  of  merely  unauthorized  and 
illegal  taxes:  Toledo  etc  R.  R.  v.  City  qf  Lt^ayette,  22  Ind.  262;  Shoemaker 
V.  Commissioners  of  Grant  Co,,  .36  Id.  175;  RiUy  v.  Western  Union  TeL  Co.,  Al 
Id.  511 ;  City  qf  Delphi  v.  Boxoen,  61  Id.  29,  37;  Columbus  etc.  R'y  v.  Commis- 
sioners of  Grant  Co,,  65  Id.  427;  IndianapoU^etc  R*y  v.  Commissioners  of  Tip- 
ion  Co.,  70  Id.  385;  Litchfield  v.  Polk  Co.,  18  Iowa,  70;  Hubbard  v.  Super- 
visors of  Johnson  Co.,  23  Id.  130;  Williams  v.  Peinny,  25  Id.  436;  Zorger  v. 
Toumship  of  Rapids,  36  Id.  175;  Rood  v.  Supervisors  qf  Mitchell  Co.,  39  Id.  444; 
CatteU  V.  Lowry,  45  Id.  478;  Brandirffv.  Hairison  Co.,  50  Id.  164;  Gates  v. 
Barrett,  79  Ry.  295;  or  to  restrain  the  collection  of  taxes  levied  upon  property 
exempt  from  taxation:  Smith  v.  Oebum,  52  Iowa,  474;  or  to  prevent  land  from 
being  advertised  and  sold  for  the  payment  of  delinquent  taxes  thereon,  while 
the  owner  also  owns  leviable  personal  property  sufficient  to  pay  the  taxes: 
Abbott  V.  Edgerton,  53  Ind.  196.  In  other  states  a  side  of  realty,  it  may  hero 
be  observed,  will  not  be  restrained  because  the  owner  has  personalty  out 
of  which  the  taxes  might  have  been  collected:  Hallenbeck  v.  Hahn,  2  Neb. 
377.  In  these  states,  as  in  others,  a  tax  will  not  be  restrained~~for  irregulari- 
ties, informalities,  or  errors:  See  the  cases  cited  ante    In  Wisconsin  the  ool< 
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lectioii  of  a  tax  will  be  restrained  for  lack  of  equality  or  aniformity  in  the 
■Mfrmiept:  Marsh  T.  Supervisors  of  Clark  Co,,  42  Wis.  502. 

Injunctions  to  Restrain  Ekfobcxment  of  Taxes  or  Assessments 
AQAiNn  Personal  Profertt  will  very  seldom  be  granted,  since  the  remedy  at 
law  is  almost  invariably  considered  adequate:  Ck>oley  on  Taxation,  538;  2  DU- 
Ion  on  Mon.  Corp.,  sec.  024;  1  High  on  Injunctions,  sec.  503;  Selma  Building 
S  L,  Au*n  V.  Morgan,  57  Ala.  33;  Mayor  etc.  o/MobUe  v.  Baldwin,  Id.  61; 
RiU^  V.  Paieh,  12  CaL  298;  Berri  v.  Patch,  Id.  299;  Baldwin  v.  Tucker,  18 
Fla.  258;  Henry  v.  Gregory,  29  Mich.  68;  Toungblood  v.  Bexton,  32  Id.  406; 
S.  C,  20  Am.  Rep.  654;  JJagenbuch  t.  Howard,  34  Mich.  1;  Clarke  v.  Oanz, 
21  Minn.  387;  Conley  t.  Chedic,  6  Nev.  222;  WeUs  v.  Dayton,  11  Id.  161; 
New  York  L,  Ins.  Co.  v.  Supervisors  of  New  York,  4  Duer,  192;  8.  C.  1  Abb. 
Pr.  250;  Wilson  v.  Mayor  eU.  qfNew  York,  4  E.  D.  Smith,  675;  S.  C,  1  Abb. 
Pr.  4;  Mutual  Ben^  L.  Ins.  Co.  v.  Supervisors  of  New  York,  8  Bosw.  683; 
33  Barb.  322;  3  Abb.  App.  Dec  344;  Pacific  Mail  SteamaJiip  Co.  v.  Mayor 
tic.  if  New  York,  57  How.  Pr.  511;  Worth  v.  Commissioners  cf  Fayetteville, 
2  Winst.  L.  &  Eq.  70;  WhiU  v.  Slender,  24  W.  Va.  615;  S.  C,  49  Am.  Rep. 
283;  Van  CoU  y.  Supervisors  <f  Milwtiukee  Co.,  18  Wis.  247;  Chicago  etc 
R.  R.  V.  Borough  of  Fort  Howard,  21  Id.  44;  Peck  v.  School  District,  Id.  616; 
OuMiUMy  V.  Town  qf  Stockbridge,  33  Id.  505;  Union  P^^cific  R.  R.  v.  Lincoln 
Co.,  2  Dill.  279;  Lockwood  t.  City  qf  St.  Louis,  24  Mo.  20.  There  may,  how- 
ever, be  exceptions,  as  where  the  property  possesses  a  peculiar  value,  not 
capable  of  compensation  at  law:  See  Henry  v.  Gregory,  supra;  or  where  an 
injunction  is  necessary  to  prevent  a  multiplicity  of  suits,  or  irreparable  injury 
will  be  occasioned:  See  Pacific  Mail  Steamship  Co.  v.  Mayor  etc.  qfNew  York, 
supra;  Clarke  v.  Oanz,  supra;  City  Nat,  Bank  v.  City  of  Paducah,  2  Flipp.  61 ; 
Osbom  V.  U.  S.  Bank,  9  Wheat.  738;  First  NaL  Bank  v.  Douglas  Co.,  3  Dill. 
298.  In  Lewis  v.  Spencer,  7  W.  Va.  689,  S.  C,  23  Am.  Rep.  619,  it  was 
asserted  that  equity  had  jurisdiction  to  enjoin  the  sale  of  personal  property 
for  the  payment  of  taxes,  where  the  bill  alleges  that  the  taxes  have  been  fully 
paid;  but  this  decision  is  extremely  questionable;  see  White  v.  Slender,  supra. 
Undoubtedly,  where  an  invalid  tax  includes  an  assessment  on  personalty  as 
well  as  qn  realty,  a  court  which  obtains  jurisdiction  to  restrain  the  collection 
of  the  tax  on  the  land  may  properly  give  relief  from  the  assessment  on  per- 
sonalty: Folkerts  v.  Power,  42  Mich.  283.  The  courts  of  Illinois,  Indiana, 
Iowa,  and  Kentucky,  which  go  to  the  extent  of  granting  injunctions  for 
mere  illegality  of  taxes,  make  no  distinction  between  personalty  and  realty, 
and  the  ooiieotion  is  restrained  in  the  one  case  as  freely  as  in  the  other. 

Taxes  or  Assessments  Partly  Legal  and  Partly  Illegal.— I.  BiU 
should  Slow  to  What  Extent  Tax  or  Assessment  is  lUegal,  in  order  that  the 
court  may  enjoin  that  portion:  Cheney  v.  Jones,  14  Fla.  587;  Taylor  v.  Thomp- 
son, 42  HL  9;  Wilson  V.  Weber,  3  lU.  App.  125;  Conway  v.  Township  Board 
qf  WaveHy,  15  Mich.  257;  MerriU  v.  Humphrey,  24  Id.  170.  If  a  portion  of 
a  tax  is  legal  and  a  portion  illegal,  and  the  legal  can  be  separated  from  the 
illegal,  an  injunction  will  not  be  granted  to  restrain  the  collection  of  the  en- 
tire tax:  Burlington  etc,  R.  R.  v.  Commissioners  of  York  Co.,  7  Neb.  487. 

2.  Payment  or  Tender  of  Amount  JusUy  Due  is  Prer^uisite  to  obtaining 
relief  against  a  portion  sought  to  be  enjoined,  upon  the  principle  that  he  who 
seeks  equity  must  do  equity:  1  High  on  Injunctions,  sec.  498;  StcUe  Railroad 
Tax  Cases,  92  U.  S.  575;  National  Bank  v.  Kimball,  103  Id.  732;  Huntington 
V.  Palmer,  7  Saw.  355;  Mayor  etc.  of  Mobile  v.  Waring,  41  Ala.  139;  TaUassee 
Mfg.  Co.  V.  Spigener,  49  Id.  262:  Alaijama  Cfold  L.  Ins.  Co.  v.  LoU,  54  Id. 
i89;  City  Council  qf  Montgomery  v.  Sayre,  65  Id.  564;  Worthen  t.  Badgett,  32 
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Ark.  496;  Ottowa  OUub  Co.  v.  McCaleb,  81  IlL  556;  Johnaan  ▼.  Ifobert$,  102 
Id.  655;  Ewing  v.  Baimer,  24  Ind.  409;  Roseberry  v.  H%f,  27  Id.  12;  Farri^ 
▼.  Heynoldsy  70  Id.  859;  MuUihen  v.  i?an««,  71  Id.  281;  i^iiuifti  ▼.  Hordyke, 
76  Id.  130;  Morrison  v.  fferahire,  32  Iowa,  271;  CUy  qf  Lawrene*  v.  Killam, 
11  Kan.  499;  Ilagaman  v.  Commiasioners  of  Claud  Co.,  19  Id.  394;  Palmer  v. 
Toumship  o/NapoUm,  16  Micb.  176;  ^mOA  v.  Humphrey,  20  Id.  398;  ift2fer 
V.  riumphrey,  24  Id.  170;  PUUburyv,  Humphrey,  26  Id.  245;  Connors  v.  C%y 
qf  Detroit,  41  Id.  128;  Ooera//  v.  i?tten»',  67  Mo.  203;  HalUnbeck  v.  ifaAn,  2 
Neb.  377;  Burlington  etc.  B.  R.  v.  ComnUeiUmers  c/  York  Co.,  7  Id.  487; 
Wood  V.  Helmer,  10  Id.  65;  ^un^  v.  Easterday,  Id.  165;  London  v.  C%  o/ 
Wilmington,  78  N.  G.  109;  i?io  6^ran<2e  R.  R.  v.  iSftMSTOan,  44  Tex.  649;  George 
v.  i>«an,  47  Id.  73;  Blane  t.  Meyer,  59  Id.  89;  ^ond  v.  City  qf  Kenosha,  17 
Wis.  284;  Myrick  v.  Ci/y  qf  La  Crosse,  Id.  442;  Whittaker  v.  Ct^  cj/*  Jane«- 
viUe,  33  Id.  77;  KcshUr  v.  Dobberpuhl,  56  Id.  480;  bat  where  a  bill  to  restrain 
collection  of  taxes  shows  precisely  the  amount  of  the  excess  of  the  taxes  claimed 
to  be  illegal,  and  only  asks  to  have  the  oollectlon  of  such  excess  restrained, 
the  objection  that  it  does  not  offer  to  pay  the  amonnt  of  taxes  legally  charge- 
able is  without  force:  Clement  v.  Everest,  29  Mich.  19. 

NsoLBOT  TO  Takx  Advantaob  OF  LsQAL  Remsdt. — If  a  party  having  a 
legal  remedy  against  an  unanthorized  or  illegal  tax  fails  to  take  advantage  of 
it,  equity  will  not  enjoin  its  collection  unless  some  equitable  excuse  is  shown 
for  such  neglect:  AdsU  v.  Lieb,  76  HI.  198;  City  qf  Peoria  v.  Kidder,  26  Id. 
351;  Archer  v.  Terre  Haute  eU.  R.  R.,  102  Id.  493;  Johnson  v.  Roberts,  Id. 
655;  Andrews  v.  Rumsey,  75  Id.  598;  Houston  etc.  R.  R.  v.  Presidio  Co.,  53 
Tex.  518;  Harrison  v.  Vines,  46  Id.  15.  This  ruling  is  plainly  in  accordance 
with  equitable  principles. 

Partt,  when  E>rroppsD  from  EKJonoKo  Assissmbnt.— Injunctions 
against  the  collection  of  assessments  to  pay  for  street  improvements  have 
been  frequently  denied  where  the  owner  of  property  benefited  requests  the 
work  to  be  done,  encourages  it,  or  even,  having  notice  of  the  improvement, 
makes  no  objection  at  the  time:  Weber  v.  City  qf  San  Francisco,  1  Gal.  455; 
City  of  Lafayette  v.  Fowler,  34  Ind.  140;  Sleeper  v.  Builen,  6  Kan.  300;  Moti 
V.  City  of  DetroU,  18  Mich.  495;  Byram  v.  Ciiy  qf  Detroit,  50  Id.  56;  Kel- 
logg v.  Ely,  15  Ohio  St.  64;  Dusenbury  v.  Mayor  etc  qf  Newark,  25  N.  J. 
Eq.  295;  but  in  Steckef't  v.  (Hty  qf  East  Saginaw,  22  Mich.  104,  it  was  held 
that  knowledge,  presumptive  or  actual,  of  the  progress  of  a  work  of  public 
improvement  in  a  city  will  not  estop  a  party  from  complaining  of  illegalities 
in  the  proceedings  by  which  the  work  was  authorised;  and  in  I.,ongworthy  v. 
City  of  Dubuque,  13  Iowa,  86,  it  was  also  held  that  mere  submission  on  the 
part  of  a  citizen  to  an  illegal  levy  of  taxes  will  not,  except  in  extreme  cases, 
be  oonstrued  into  a  recognition  of  the  right  to  the  extent  of  subsequently 
estopping  him  from  denying  it. 

Injunction  bboause  or  Debt  or  Glaim  Dub  Tax-paybb. — A  tax  is  not 
the  subject-matter  of  a  set-off.  Therefore  the  collection  of  taxes  will  not  be 
enjoined  because  a  debt  is  owing  by  a  municipality  or  county  to  the  tax-payer: 
Fmnegan  v.  City  qfFemandina,  15  Fla.  379^  S.  C,  21  Am.  Rep.  292;  Scobey 
▼.  Decatur  Co.,  72  Ind.  551.  So  a  tax-payer  cannot  enjoin  the  collection  of  a 
tax  on  the  ground  that  he  has  at  former  times  paid  illegal  taxes:  Fremont  v. 
Mariposa  Co.,  II  Gal.  361;  Wayns  ▼.  Mayor  etc  of  Savannah,  56  Qa.  448. 

Who  mat  Enjoin  Gollbction.— No  one  but  a  party  directly  interested 
ean  enjoin  the  collection  of  a  tax  or  assessment.  Therefore  a  person  against 
whom  no  illegal  tax  has  been  assessed  or  levied  cannot,  by  injunction,  restrain 
the  ooUeotioD  of  an  illegal  tax  against  another  person:  Missouri  River  etc  A 
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S.  T.  Wheatunt  7  Kan.  232;  nor  cau  a  finn  enjoin  the  collector  from  selling 
the  indiTidoal  property  of  one  of  its  members  for  the  taxes  dae  from  the  firm: 
LffU  ▼.  Jaequetf  101  HL  644;  and  a  township  cannot  enjoin  the  collection  of 
an  illegal  tax  leyied  on  the  taxable  property  belonging  to  the  private  individ- 
uals of  soch  township:  Center  Township  v.  HutU,  16  Kan.  430;  bat  a  husband 
and  wife  may  properly  join  in  a  bill  to  restrain  the  collection  of  an  illegal  tax 
against  lands  belonging  to  the  wife,  but  jointly  occupied  by  both  as  a  homes 
Henrjf  t.  Oreffory,  29  Mich.  68. 

Whether  several  property  owners  may  join  in  a  bill  for  an  injunction  against 
the  ooUeotion  of  takes  or  assessments  on  their  distinct  pieces  of  property  is  a 
disputed  question.  On  the  one  side,  it  is  maintained,  it  would  seem  in  accord- 
ance with  equitable  principles  that  such  persons,  being  affected  by  the  same 
injury,  and  having  a  common  interest  in  the  relief  to  be  obtained,  may  join: 
Harward  t.  St.  Clair  etc.  Drainage  Co.,  51  HI.  130;  Supervisors  qf  Du  Page 
Co.  V.  Jenibs  66  Id.  275;  Brandirffv.  Harrison  Co.,,  50  Iowa,  164;  VanoverY. 
Dofsis^  27  Ga.  354;  SeofieUL  v.  City  of  Lanwng,  17  Mich.  437;  Blessing  v.  City 
^  Galveston,  42  Tex.  641;  King  t.  Wilson,  1  DHL  555;  Doonan  v.  ^oorcf  qf 
EdmeaUon,  9  W.  Va.  246;  AfeChmg  v.  lAvesay,  7  Id.  329;  in  Kansas  this  is 
allowed  by  statute:  Oilmore  v.  Norton,  10  Kan.  491;  OUmore  v.  Ihx,  Id.  509; 
Wyandotte  etc.  Bridge  Co.  v.  Commissioners  of  Wyandotte  Co.,  Id.  326;  Wyan^ 
dctte  ete.  Bridge  Co.  v.  City  qf  Wyandotte,  Id.  334;  compare  Hudson  v.  Com- 
missioners  of  Atchison  Co.,  12  Id.  140;  but  where  the  land  is  not  similarly  sit* 
Dated  with  respect  to  the  town  which  imposes  the  taxes,  and  the  plaintiffii  dc 
not  ask  the  same  relief,  there  can  be  no  joinder:  Lewis  v.  Eshleman,  57  Iowa, 
633.  A  joinder  of  parties  n  denied  by  other  cases:  Sheldon  v.  Center  School 
District, 25 Conn.  22i;  Doddv.  City qf  Hartfwd,  Id.  237;  CmUsonv.  Harris, 
43  Miss.  728;  BwUon  v.  City  qf  Brooklyn,  15  Barb.  375;  Magee  v.  Cutter,  43 
Id.  230;  Barnes  v.  City  o/BeloU,  19  Wis.  93;  CtUting  v.  Gilbert,  5  Blatchf.  259. 

Isjuscmovs  TO  Prevent  Cloud  on  Title:  See  Carlin  v.  Hudson,  62  Am. 
Dec  521;  Guy  v.  Hermance,  63  Id.  85,  and  notes  thereto.  A  court  of  equity 
will,  in  a  proper  case,  prevent  a  cloud  from  being  cast  upon  title:  Polk  v. 
Rose,  25  Md.  162;  Mayor  etc.  of  Baltimore  v.  Grand  Lodge  L  O.  O.  ^.,  44Id. 
445,  both  citing  the  principal  case.  But  where  a  cloud  cannot  be  cast  on  the 
title  of  a  prior  mortgage  by  a  sale  under  a  junior  mortgage,  equity  will  not 
restrain*  the  sale:  Tome  v.  MercJiants'  etc.  Building  ds  L.  Co.,  34  Id.  14,  dis- 
tinguishiDg  the  principal  case. 

Thb  principal  oasb  is  albo  cited  in  Page  v.  Mayor  etc  of  Baltimore,  34 
Md.  564,  to  the  point  that  where  an  ordinance  concerning  the  widening  of 
streets  ia  void,  and  its  provisions  are  about  to  be  enforced,  any  party  whose 
interests  are  to  be  injuriously  affected  thereby  may  have  thb  execution  of  the 
ordinance  stayed  by  injunction;  but  an  injunction  will  not  be  granted  where 
an  adeqnmte  remedy  exists  at  law:  Western  Maryland  R.  R.  v.  Patterson,  37 
Id.  137,  distinguishing  the  principal  case.  The  principal  case  is  cited  in 
Mayor  etc.  qf  Baltimore  v.  Bouldirt,  23  Id.  373,  as  holding  that  although  the 
power  to  pave  an  nnpaved  street  was  not  vested  in  the  city  of  Baltimore  by 
the  act  of  1833,  c  40,  yet,  it  being  in  pari  materia,  the  legislative  definitioo 
of  the  word  ''owner"  therein  was  to  be  applied  to  its  synonym,  "  propriator,** 
■a  wed  in  tha  acts  of  1797,  a  54^  and  1817,  c  148. 
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AtWELL   V.   MiLLEB. 

[11  MABTiaiTD.  848.] 
DlOLA&ATIOMS  OF  THIItD  PbBSON  ARE  NOT  AdHISSIBLX  AOAIlfST  PaBTT  OV 

Oboctkd  that  Hb  is  Aobnt  OB  Pabtneb  of  the  party,  without  rafficient 
proof  being  made  to  satisfy  the  court  that  a  partnership  or  agency  existed 
in  fact  between  them. 

Fbbioht  is  Compbnsatiom  fob  Cabbiagb  of  Goods,  and  whbn  Paid  i» 
Advance  must  be  Repaid,  if  by  reason  of  any  event  not  imputable  to 
the  shipper  the  goods  are  not  carried  and  delivered,  unless  there  be  a- 
special  agreement  to  the  contrary. 

Legal  Opebation  of  Contbact  in  Bill  of  Lading  mat  be  Modified 
bt  Subsequent  Pabol  Agbeement;  as  by  the  addition  of  a  parol  sup- 
pletory  agreement  that  the  freight  should  be  at  the  risk  of  the  shipper. 

Pebson  having  No  Intebest  in  Fbeight  cannot  Insube  It,  as  to  sup- 
port the  policy  he  must  have  an  insurable  interest. 

Fact  that  Shippeb  Insubes  Fbeight  is  Circumstance  Tending  to 
Show  that  He  Assumed  Risk  of  its  Loss,  and  taken  in  connection 
with  parol  evidence  of  a  special  agreement  that  the  fireight  should  be  at 
his  risk,  is  sufficient  to  be  submitted  to  the  jury  as  going  to  show  an 
agreement  to  that  efifect,  suppletory  to  that  in  the  bill  of  lading. 

Assumpsit  to  recover  from  the  appellants  money  paid  to  theirs 
in  advance  for  freight  on  goods.  It  v^as  admitted  by  the  par- 
ties that  the  plaintiff  had  effected  an  insurance  on  the  goods 
shipped  in  the  defendants'  vessel  at  a  valuation  of  ten  per  centum 
advance  on  their  value,  as  per  manifest,  it  being  customary  to 
make  such  an  addition  to  cover  the  expense  of  putting  the 
goods  on  board  of  a  vessel,  and  v^hen  the  freight  vtras  paid  in 
advance,  and  the  shipper  took  the  risk  of  the  voyage,  this  addi- 
tion V70uld  cover  the  freight.  At  the  request  of.  the  plaintiff 
the  court  gave  three  instructions  to  the  juiy,  the  first  of  which 
was  to  the  efifect  that  if  the  goods  were  shipped  as  stated  in  the 
opinion,  and  the  defendants  failed  to  deliver  them  according  to 
the  tenor  of  ijie  bill  of  lading,  and  this  failure  arose  from  no 
event  imputable  to  the  plaintifif,  he  was  entitled  to  recover,  un- 
less they  further  found  that  there  was  a  special  agreement,  at 
the  time  of  the  shipment,  between  the  parties,  that  the  freight 
paid  in  advance  should  in  any  event  be  retained  by  the  defend- 
ants. The  second  instruction  was  to  the  efifect  that  the  fact 
that  the  plaintifif  had  efifected  insurance  on  the  goods  as  above 
stated  was  not  evidence  from  which  the  jury  might  infer  that 
the  plaintifif  paid  the  freight  at  his  own  risk,  or  that  there  was 
an  agreement  that  the  freight  was  in  any  event  to  be  retained 
by  the  defendantSr  The  third  instruction  was  to  the  efifect  that 
the  refused  on  the  part  of  the  defendants  to  take  the  risk  of  the 
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freight  or  to  cany  the  goods  unless  the  plaintiff  paid  the  freight 
in  advance  and  took  the  risk  would  not  defeat  the  action,  if 
such  refusal  was  made  by  the  defendants  after  the  making  of  the 
bill  of  lading  and  after  the  goods  had  been  received  on  board  of 
the  defendants'  vessel  for  transportation  according  to  said  biU 
of  lading.  The  defendants  requested  two  instructions  to  the 
jury,  both  of  which  were  refused,  the  first  of  which  was  to  the 
effect  that  if  the  plaintiff  was  aware  of  the  refusal  by  the  de- 
fendants to  take  the  goods  offered,  and  the  conditions  of  the 
refusal,  and  nevertheless  paid  the  freight,  then  he  was  not  en- 
titled to  recover,  and  the  second  instruction  was  to  the  effect 
that  the  jury  were  at  liberty  to  infer  from  the  fact  of  the  insur- 
ance of  the  goods  by  the  plaintiff,  taken  in  connection  with  the 
evidence  of  a  parol  agreement  that  the  freight  should  be  at  the 
risk  of  the  plaintiff,  that  there  was  such  an  agreement,  and  that 
in  such  event  the  plaintiff  was  not  entitled  to  recover.  The 
other  facts  are  fully  stated  in  the  opinion. 

Frederick  W.  Brune  and  George  W.  Dobbin,  for  the  appellants. 

Charles  Marshall  and  H.  C.  Dallam,  for  the  appellee. 

By  Court,  Lb  Gbaio),  0.  J.  This  action  was  brought  by  the 
appellee  to  recover  of  the  appellants  the  sum  of  five  hundred  and 
twenty-seven  dollars  and  twenty-nine  cents,  with  interest,  for 
money  paid  in  advance  by  the  appellee  to  the  appellants,  for 
freight  on  goods  contracted  to  be  carried  by  the  appellants  from 
Baltimore  to  Monrovia,  Liberia.  By  the  agreement  of  counsel 
filed  in  the  cause,  it  appears  that  the  goods  upon  which  the 
freight  was  paid  in  advance  were  shipped  on  board  the  appel- 
lants' vessel  (the  brig  Harp)  according  to  the  tenor  and  effect  of 
the  bill  of  lading,  dated  the  ninth  of  June,  1854,  and  that  the 
vessel  having  the  goods  on  board  sailed  on  the  thirteenth  of 
June  of  the  same  year;  that  it  was  shipwrecked  in  the  Messurado 
Beads,  occasioning  thereby  a  loss  of  a  part  of  the  goods  anu 
damage  to  the  remainder. 

The  question  presented  to  the  court  below  may  be  thus  stated^ 
1.  Whether  the  declarations  of  a  person,  he  being  a  negro,  can 
be  given  in  evidence  where  a  white  person  is  interested;  2. 
Whether,  under  the  circumstances  detailed  in  proof,  the  plain- 
tiff below  was  entitled  to  recover  the  money  which  had  been  paid 
m  advance. 

The  proof  shows  that  in  the  month  of  May,  1854,  the  appel- 
lants, who  were  the  owners  of  the  brig  Harp,  were  loading  her 
for  the  coast  of  Africa,  and  were  applied  to  by  the  appellee  in 
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regard  to  fhe  rate  of  freight  by  said  Teasel.  To  this  applicatioD 
reply  was  made,  that ''  the  current  rates  to  Monrovia  were  two 
dollars  per  barrel,  measuring  five  feet,  or  in  other  words,  forty 
cents  per  foot  cubic/'  Some  time  after  this  the  appellee  put  on 
board  the  Harp  a  quantity  of  cargo,  measuring  in  all  thirteen 
thousand  five  hundred  and  tweniy-nine  cubic  feet,  according  to 
the  receipt  for  the  same.  The  bill  of  lading  stated  that  this 
cargo  was  shipped  by  the  appellee,  and  was  to  be  deliyered  at 
Monrovia,  the  dangers  of  the  sea  excepted,  to  one  Asbuiy  F. 
Johns,  or  assigns, ''  the  shipper  paying  freight  for  the  said  goods 
at  the  rate  of  forty  oents  per  cubic  foot,  with  five  per  cent  prim- 
age and  average  accustomed;  *'  and  it  was  further  stipulated  that 
the  goods  should  **  be  delivered  at  ship's  tackle,  vessel  paying 
kroomen's  labor  taking  them  to  shore,  but  goods  at  risk  of 
owners  thereof  after  leaving  vessel,  boats  for  landing  furnished 
and  controlled  by  owners  of  goods."  The  bill  of  lading  was 
signed  by  the  captain  on  or  about  the  ninth  of  June,  1854.  A 
bill  of  freight,  dated  the  eighth  of  June,  1854,  was  presented  to 
the  appellee.  The  amount  of  this  bill  was  five  hundred  and 
seveniy  dollars  and  ninety-five  cents,  and  was  for  thirteen  thou- 
sand five  hundred  and  twenty-nine  cubic  feet  of  cargo  at  forty 
cents  per  foot,  five  hundred  and  forty-one  dollars  and  ten  cents; 
wharfage  hire,  five  dollars  and  forty  cents;  primage,  twentj-seven 
dollars  and  thirty-two  cents,  less  thirty  days'  interest,  two  dol- 
lars and  eighty-seven  cents.  This  bill  was  not  paid  until  the 
twelfth  of  June,  nor  until  after  a  deduction  of  forty-three  dollars 
and  sixty-six  cents,  which  is  stated  in  the  receipt  to  be  as  '*  per 
agreement,"  leaving  a  balance  of  five  hundred  and  twenty-seven 
dollars  and  twenty-nine  cents,  the  sum  sued  for  and  recovered 
below.  At  the  trial  the  appellants,  by  their  clerk,  the  witness 
Smith,  proved  that  on  the  tenth  of  June  the  appellee  came  with 
his  father,  who  was  acting  for  him  in  reference  to  the  shipment, 
to  the  counting-house  of  appellants,  both  of  whom  were  present, 
and  that  then  the  appellee  objected  to  the  measurement  and  to  the 
charge  of  primage,  and  said  "  he  ought  to  be  allowed  a  deduc- 
tion in  the  freight  bill,  because  he  had  to  take  the  risk  of  the 
freight  money  himself;"  that  Atwell  then  said  ''  he  would  take 
no  risk,  it  was  at  the  parties'  own  risk,  that  he  would  not  insure 
the  freight,  and  that  if  they,  the  appellee  and  his  father,  were 
not  satisfied  with  the  terms  he  would  rather  set  the  goods  on 
the  wharf."  The  same  witness  further  testified  that  during  the 
some  interview  and  in  the  same  presence,  and  before  the  freight 
was  paid,  ''Miller  did  not  ask  security  for  return  of  freight 
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money  in  the  case  the  Teasel  was  [were]  lost/'  and  that  Atwell 
stated  that  **  he  wonld  not  return  the  freight  if  the  Tessel  was 
{were]  losf  The  witness  also  testified  that  Miller,  the  father 
ef  the  appellee,  said  that  as  he  had  insurance  money  to  pay,  he 
thought  the  bill  unfair.  It  was  in  addition  stated  by  the  witness 
that  on  the  ascertainment  of  the  loss  application  was  made  for 
the  return  of  the  freight  money,  whereupon  Atwell  asked  Miller 
if  he  did  not  understand  that  he,  the  appellee,  took  the  risk, 
And  if  he  had  not  insured;  to  which  the  appellee,  without 
denying  that  he  had  taken  the  risk,  admitted  ''  that  he  had  in- 
eured  and  had  added  ten  per  cent,  as  was  customary/'  It  was 
proved  by  Daniel  Miller  that  the  deduction  of  forty-three  dol- 
lars and  sixty-six  c«$nts,  per  agreement,  from  the  bill  of  appel- 
lants, was  made  by  the  appellant  Appleton  with  the  witness. 

It  was  then  shown  that  a  colored  man  of  the  name  of  Johns 
had  been  associated  in  trade  with  the  appellee,  he  transacting 
the  business  in  Africa,  the  shipments  being  to  him;  that  he 
selected  a  portion  of  the  goods  which  made  up  this  cargo,  and 
was  frequently  attending  to  the  shipment.  The  appellants  then 
proposed  the  following  question  to  the  witness,  which  the  court 
xefused  to  allow  to  be  put:  **  Whether  he  heard  any  conversa- 
tion, at  or  about  the  time  of  the  shipment,  between  the  said 
Johns  and  the  appellants,  or  either  of  them,  in  relation  to  the 
terms  on  which  these  goods  were  to  be  shipped."  To  the  re- 
fusal* of  the  court  to  allow  the  question  to  be  answered  the 
4ipi>ellant8  objected,  and  this  objection  constitutes  their  first  ex- 
-oeption. 

We  pi^snme  this  question  was  asked  on  the  ground  of  one  or 
the  other  of  two  theories;  that  is  to  say,  that  Johns  was  a  part- 
ner of  the  plaintiff  in  the  particular  shipment,  the  subject  of 
investigation  in  this  case,  or  that  he  was  thf  authorized  agent 
of  the  plaintiff  in  th9  transaction,  and  as  such  capable  of  bind- 
ing him,  in. and  about  the  business,  by  his  declarations.  There 
is  not  sufficient  evidence  of  the  existence  of  a  partnership,  in 
r^^ard  to  this  affreightment,  to  justify  his  declarations  being 
^ven  in  evidence  to  defeat  the  action,  because  of  non-joinder  of 
tiie  proper  parties,  nor  is  there  evidence  sufficient  to  show  an 
^ency.  Until  one  of  these  proi>ositions  was  first  settled  to  the 
satisfaction  of  the  court  the  testimony  was  inadmissible.  This 
view  relieves  us  from  all  necessity  of  inquiring  whether  the 
color  of  the  party,  whose  declarations  were  proposed  to  be 
^ven  in  evidence,  could  have  a  legal  bearing  on  the  question  in 
«ny  event.     The  court  properly  disallowed  the  question. 

Ax.  Dso.  Vou  LUX— u 
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On  the  conclusion  of  the  testimony,  the  appellee  asked  three, 
and  the  appellants  two,  instructions  from  the  court  to  the  jury. 
Those  asked  for  by  the  appellee  were  granted,  and  the  otheri 
refused. 

We  will  state  the  principles  which,  in  our  opinion,  gOTem 
this  case,  and  then  applj  them  to  the  prayers  severally. 

There  is  some  difference  between  the  law  as  laid  down  by  the 
English  and  as  recognized  by  the  courts  of  this  country.  We 
adopt  the  decisions  of  our  own  courts,  as  more  conformable  to 
the  principles  of  common  law  and  of  justice.  In  the  case  of 
On'ggs  v.  Austin,  3  Pick.  20  [15  Am.  Dec.  175],  Judge  Parker, 
in  delivering  the  opinion  of  the  court,  after  referring  to  the 
complete  review  of  Chief  Justice  Kent,  in  the  case  of  Watson  v. 
Duybinck,  3  Johns.  335,  proceeds  as  follows:  **  It  would  be  but 
an  affectation  of  learning  to  go  over  the  ground  which  has  been 
tio  ably  preoccupied  in  the  opinion  given  in  that  case,  especially 
as  the  same  ground  has  been  traversed  by  Mr.  Justice  Story  in 
a  note  in  his  edition  of  Abbott  on  Merchant  Ships,  etc. ,  which 
note  was  avowedly  supplied  from  the  opinion  of  Chief  Justice 
Kent,  above  cited.  I  wish  for  one,  since  books  are  so  prodi- 
giously multiplied,  to  spare  the  profession  and  the  public  tiie  ex- 
pense of  reiterated  citations  on  points  indubitably  settled,  when 
both  text  and  comment  may  be  found  in  almost  eveiy  book  in  a 
lawyer's  library.  It  is  sufiScient,  then,  to  say,  that  by  reference 
to  the  above  cited  opinion  and  the  note  of  Mr.  Justice  Story,  it 
will  be  found  to  be  the  established  law  of  the  maritime  countries 
on  the  continent  of  Europe  that  freight  is  the  compensation  for 
the  carriage  of  goods,  and  if  it  be  paid  in  advance,  and  the 
goods  be  not  carried  by  reason  of  any  event  not  imputable  to 
the  shipper,  it  is  to  be  repaid,  unless  there  be  a  special  agree- 
ment to  the  contrary." 

This,  then,  being  the  law  applicable  to  cases  of  freight,  where 
there  has  been  a  failure  to  earn  it  by  the  deliveiy  of  the  thing 
shipped,  the  question  arises  in  this  caseV  Was  there  a  special 
agreement  between  the  parties,  modifying  the  legal  operation 
of  the  contract  contained  in  the  bill  of  lading  ?  We  are  of  opin- 
ion there  was  testimony  in  the  cause  which,  if  believed  by  the 
jury,  was  sufficient  to  justify  them  in  finding  such  an  agree- 
ment. We  refer  to  the  deduction  made  in  the  bill  for  freight, 
the  conversations  which  then  took  place  and  that  had  between 
one  of  the  appellants,  Atwell,  and  Miller  when  he  applied  for  a  re- 
torn  of  the  money,  he  not  only  not  denying  it  when  told  the  freight 
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I  at  his  own  risk,  but  admitting  that  he  had  insured  it.  Thi» 
eridence  tended  to  establish  a  contract  suppletoiy  to  that  set 
out  in  the  bill  of  lading.  If  the  jury  found  the  existence  of  such 
supplemental  contract,  the  appellants  were  discharged  from  the 
liability  sought  to  be  cast  upon  them  in  this  suit. 

That  it  is  competent  to  the  parties  to  a  parol  contract  to 
modify  it  by  adding  thereto  is  established  by  the  case  of  Coates 
y.  Sangsion,  5  Md.  131,  and  the  authorities  there  collected.  li 
is  also  a  well-settled  principle  that  one  who  has  no  interest  in 
the  freight  cannot  insure  it;«he  has  no  insurable  interest.  We< 
did  not  understand  the  learned  cotinsel  for  the  appellee  to  deny 
this  doctrine;  on  the  contraiy,  the  authorities  which  he  cited 
fully  sustained  it.  We  understood  him  to  contend  that  the 
appellee  had  no  insurable  interest,  because,  under  the  bill  of 
lading,  the  freight  was  at  the  risk  of  the  owner  of  the  vessel. 
If  it  were  at  the  risk  of  the  owner  of  the  vessel,  then  he  was 
clearly  right  in  the  view  which  he  urged;  but  this  depends  upon 
a  fact,  to  wit,  whether  the  contract  contained  in  the  bill  of 
lading  had  been  modified  or  not.  Whether  it  was  so  or  not,, 
was  to  be  determined  by  the  proof  in  the  cause,  among  which 
was  to  be  considered  the  policy  of  insurance,  as  giving  color  to- 
the  other  evidence,  going  to  show  that  it  was  agreed  and  under- 
stood between  the  parties  that  the  freight  was  to  be  at  the  risk 
of  the  shipper. 

The  second  and  third  prayers  on  the  part  of  the  appellee  are* 
clearly  erroneous;  the  second  because  it  prohibits  the  jury  from 
finding  from  the  facts  of  the  insurance  of  the  freight  a  special 
agreement  outside  of  the  bill  of  lading.  The  fact,  standing  by 
itself,  possibly  might  not  be  conclusive  of  the  matter,  but  it  is^ 
certainly  a  strong  circumstance,  when  coupled  with  the  others^ 
testified  to,  going  to  show  an  additional  agreement.  The  prayer, 
by  completely  ignoring  all  the  other  facts  in  the  case,  to  say  the> 
least  of  it,  was  well  calculated  to  mislead  the  jury.  It  is  equiv- 
alent to  saying  that  the  insurance  by  the  appellee  was  no  evi- 
dence whatever.     In  this  view  we  do  not  concur. 

From  what  we  have  said,  it  will  appear  that  we  are  of  opin- 
ion the  instructions  asked  by  the  appellants  should  have  been 
granted,  and  that  the  first  prayer  of  the  appellee  should  have- 
been  refused.  It  is  defective  in  this:  it  denies  the  right  of  the- 
parties  to  make  another  agreement  after  the  making  of  the  bill 
of  lading.  We  know  of  no  principle  of  law  which  warrant* 
each  a  conolasion. 

Judgment  reversed,  and  procedendo  awarded. 
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AoKNor  MUST  BB  ClbaRlt  Shown  bbiobb  Dbclaratiovs  abb  Admissiblb 
Bgainat  principal:  Coweta  FalU  Mfg.  Co.  ▼.  Rogers,  65  Am.  Deo.  602,  and 
note  thereto:  Boeensiock  ▼.  Formey,  32  Md.  182;  National  MeehanM  Bank 
▼.  National  Bank,  36  Id.  21,  22,  citing?  the  principal  case. 

Freight  is  Cobcpbnsation  fob  Cabbiaob  akd  Dbuybbt  of  Goods:  Note 
to  Orauiford  ▼.  Williams,  60  Am.  Deo.  149. 

SuppLBTOBT  AoBEBMBirr  Vabtivo  Leoal  Effect  of  Bill  of  Ladiko 
MAT  BB  Shown  bt  Pabol:  Allen  ▼.  Sowerly,  37  Md.  420;  Fusting  v.  Sullivan^ 
41  Id.  170,  both  citing  the  principal  case.  As  to  the  character  of  the  con- 
tract in  bill  of  lading,  see  the  note  to  Chandler  v.  Spragut,  38  Am.  Dec.  409; 
and  as  to  how  far  controllable  by  parol  evidence,  see  the  note  to  Dank  <^ 
BceMester  v.  Jones,  55  Id.  300. 

The  PBurciPAL  casb  is  also  bbfekbed  to  in  Lee  v.  Bateda,  16  Md.  197, 
as  holding  that  freight  paid  in  adyance  on  goods  not  delivered  may  be  re- 
covered, and  that  the  fact  of  insuring  the  freight  is  one  oircnmstance  going 
to  show  a  special  agreement  on  the  part  of  the  shipper  to  assume  all  risks. 


FfimaBEW  t;.  Babnum. 

lU  MAXTLAjm.  484.] 
twnaaan^  Bjjoy  mat  Testift  in  his  Own  Behalf  when  No  Oren 
EviDBNOE  IS  Bbasonablt  TO  BE  EXPECTED;  and  when  a  gnest  sues  aa 
innkeeper  to  recover  the  value  of  articles  stolen  from  his  trunk,  its  con- 
tents may  be  proved,  in  the  absence  of  other  proof,  by  the  testimony  of 
the  guest,  as,  from  the  necessity  of  the  case  and  nature  of  the  subject, 
no  proof  can  otherwise  be  expected. 

IvmULEPEBS  ABE    LlABLE,  WITHOUT    ReOA&D  TO  AOTUAL    FaULT  OB    NbO- 

lbot,  fob  Loss  of  Baooagb  of  Pbbson  while  Gitest  at  Inn,  as  the 
custody  of  the  baggage  is  assumed  as  a  part  of  the  service  to  be  ren- 
dered, and  the  innkeeper  thereby  stipulates  for  the  safety  of  the  baggage. 

Innkbbpebs  abb  Liable  onlt  iob  What  is  Considebed  Baooagb,  and 
are  not  liable  for  every  article  that  a  guest  may  choose  to  carry  with 
him;  accordingly,  they  are  not  liable  for  the  loss  of  silver  knives,  forks, 
and  spoons  stolen  from  the  trunk  of  a  guest. 

Baogaob  Includes  All  Abticlbs  Designed  fob  Pbbsonal  Usb  ob  Con* 
YENiSNOE  ON  JouBNET,  and  includes  personal  ornaments  appropriate  foi 
traveler's  wardrobe. 

llBJBonoN  TO  Evidence  must  be  Confined  to  That  Which  is  Inadmis- 
sible, where  testimony  is  taken  under  a  commission,  and  a  partis  admis- 
sible and  a  part  is  not. 

Pabtt  mat  Ask  Instbuotion  as  to  .^pfuoabilitt  and  Effect  of  Evi- 
dence when  testimony  \b  taken  under  a  commission,  and  the  parts  that 
are  admissible  are  so  inseparably  blended  with  those  that  are  not  thai 
distinct  objections  cannot  be  made. 

PlukTBB,  Subject  of  Which  is  Covbbed  bt  Pbevious  Instbuotions, 
Ought  not  to  be  Obanted,  because  such  repetitions  are  calculated  to 
embarrass  and  mislead  the  jury. 

f udgmbnt  will  not  be  Reversed  fob  Refusal  of  Cob&ect  Pbateb,  if, 
by  other  instructions,  the  law  has  been  given  to  the  jury  as  favorably  at 
the  appellant  could  have  desired. 
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Tbs8pa88  on  tLe  case  by  the  appellant  against  the  appellees, 
brought  to  recover  the  value  of  certain  articles  alleged  to  have 
been  stolen  from  his  wife's  trunk  while  they  were  guests  at  the 
Bamum  hotel,  belonging  to  the  appellees.  The  plaintiff  and  his 
wife  and  sister  stopped  as  guests  at  the  hotel  from  the  fourth  to 
the  seventh  of  November,  1853,  and  occupied  adjoining  rooms, 
between  which  was  an  unlocked  door.  Miss  Pettigrew  occupied 
one  of  the  rooms,  but  left  the  hotel  prior  to  the  alleged  roblttfr 
of  the  trunk,*and  the  outer  door  of  this  room  was  left  unlockL^ 
The  plaintiff's  wife  was  told  by  the  servant  who  had  chargef  . 
the  rooms  to  lock  the  door  between  the  rooms,  but  did  not  do 
80.  Miss  Pettigrew's  deposition,  referred  to  in  the  opinion,  con.  i 
tained  a  list  of  articles  which  she  knew  were  owned  by  the 
plaintiff,  and  had  been  in  the  trunks  a  few  days  before  the  al- 
leged robbery,  and  also  gave  an  estimate  of  their  value.  The 
answer  to  the  second  interrogatory  in  the  plaintiff's  deposition, 
referred  to  in  the  opinion,  contained  a  statement  that  his  wife's 
trunk  was  robbed  on  the  afternoon  of  November  7,  1853, 
while  they  were  guests  at  the  hotel,  and  gave  a  list  of  the  arti- 
cles and  an  estimate  of  their  value.  Testimony,  other  than  by 
the  plaintiff's  deposition,  was  also  given  tending  to  show  that 
the  trunk  had  been  robbed.  From  the  deposition  of  the  plain- 
tiff it  api>eared  that  silver  knives,  forks,  and  spoons,  of  the 
value  of  two  hundred  and  sixteen  dollars  and  fifty  cents,  and  a 
diamond  ring,  a  cameo  brooch,  and  other  articles  of  jewelry,  of 
the  value  of  four  hundred  and  ninety-two  dollars  and  fifty 
cents,  and  some  other  articles  of  unknown  value,  had  been 
stolen  from  the  trunk.  The  list  of  articles  and  their  values, 
given  in  the  deposition  of  Miss  Pettigrew,  corresponded  very 
nearly  with  that  given  in  the  plaintiff's  deposition.  The  evi- 
dence on  the  part  of  the  defendants  tended  to  show  that  they 
took  all  necessary  steps  to  detect  the  thief,  and  that  their  servants 
were  reliable  and  honest,  and  that  a  watchman  was  constantly 
employed  about  the  halls  to  guard  the  persons  and  property  of 
their  guests.  They  also  proved  that  they  kept  in  their  office  a 
secure  iron  safe  for  the  safe-keeping  of  articles  of  value  belong- 
ing to  their  guests,  and  that  a  notice  of  that  fact  was  placed  on 
the  inner  side  of  the  plaintiff's  door  and  his  wife's  attention 
was  called  to  it.  This  notice  requested  all  guests  to  deposit  in 
the  safe  all  articles  of  value,  and  notified  them  that  tiie  pro- 
prietors would  not  hold  themselves  liable  for  any  losses  that 
might  occur,  and  also  requested  them  to  lock  their  doors  on 
leaving  the  rooms  and  to  leaviB  the  keys  at  the  office.    The  seo* 
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ond  prayer  asked  by  the  plaintiff,  and  refused  by  the  court — 
mentioned  in  the  opinion — ^was  to  the  effect  that  unless  the 
plaintiff  or  one  of  his  companions  read  the  notice  or  knew  its 
contents,  the  defendants  could  not  deriye  any  benefit  from  it. 
The  other  facts  are  stated  in  the  opinion.  The  judgment  was 
ior  the  defendants. 

William  8.  Bryan  and  Henry  Winter  Davis^  for  the  appellant. 

jmtl^  NeviU  Steele,  for  the  appellees.  ^ 

\^\%  Court,  TuoK,  J.  Thie  appellant  sued  the  appellees  to  re- 
«OTer  damages  for  the  robbery  of  his  wife's  trunk  while  a  guest  at 
^eir  hotel.  After  having  offered  evidence  tending  to  prove  the 
robbery,  the  plaintiff  proposed  to  show  by  his  own  testimony, 
taken  under  a  commission,  that  the  articles  alleged  to  have  been 
fitolen  were  in  the  trunk,  and  the  value  of  them.  The  entire 
deposition  having  been  objected  to  and  rejected,  he  offered  the 
second  interrogatory  propounded  to  himself  and  the  answer 
thereto,  which  were  also  objected  to  and  excluded,  and  to  tbis 
last  ruling  the  first  exception  was  taken. 

The  question  therefore  is,  how  far,  if  at  all,  innkeepers  may 
be  charged  with  such  losses  upon  the  evidence  of  their  guests. 
And  when  we  consider  the  amount  of  travel  in  this  countiy,  the 
subject  is  of  great  interest  to  the  community  as  well  as  proprie- 
tors of  hotels.  As  the  loss  happened  before  the  passage  of  the 
act  of  1854,  c.  323,  the  case  must  be  disposed  of  according  to 
the  law  as  it  stood  at  that  time. 

The  exception  to  the  general  law  of  evidence  on  which  the 
appellant  relies  was  applied  many  years  ago  in  England  to  the 
liability  of  carriers,  and  also  in  other  actions  where  the  nature 
of  the  transaction  did  not  admit  of  better  evidence.  It  is  said, 
however,  that  the  rule  which  excludes  a  party  from  testifying 
in  his  own  case  was  relaxed  in  these  instances,  in  odium  spolia- 
ioris,  and  that  as  these  appellees  did  not  commit  the  wrong 
complained  of,  the  case  is  not  an  exception  to  the  rule.  We 
are  not  satisfied  that  this  is  the  only  ground  on  which  the  ad* 
missibility  of  such  proof  depends.  One  of  the  earliest  decisions 
was  against  a  carrier,  where  it  did  not  appear  that  he  had  con- 
verted the  box  to  his  own  use;  and  in  another,  under  the  statute 
of  Winton,  the  inhabitants  of  the  hundred  were  as  guilUess  of 
the  robbeiy,  with  the  consequences  of  which  they  were  charged, 
as  are  the  appellees  here.  As  against  a  defendant  who  had 
himself  committed  the  act,  and  possessed  the  means  of  showing 
the  damage  by  producing  the  articles,  the  strongest  presumptions 
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would  arise,  and  in  such  a  case  the  plaintiff's  oath  would  be 
received  with  greater  propriety  in  odium  spoliaioris.  And  the 
same  reason  would  apply  in  criminal  prosecutions:  Preston  t. 
Leighion,  6  Md.  88;  Broom's  Leg.  Maxims,  425;  United  States  v. 
Murphy^  16  Pet.  203.  But  even  then  the  admissibility  of  the 
proof  in  civil  actions  would  depend  on  the  nature  of  the  case, 
for  there  are  many  torts  which  go  unredressed  by  defect  of  com* 
petent  evidence,  though  the  acts  complained  of  are  of  the  most 
grievous  and  oppressive  character,  for  the  reason  that,  as  a  gen« 
eral  rule,  actions  ex  delicto  as  well  as  those  ex  contractu  must  be 
supported  by  the  oaths  of  disinterested  witnesses.  Where  these 
are  not  to  be  had,  justice  often  fails,  and  the  wrong-doer  sue* 
ceeds,  unless  the  case  be  excluded  from  the  operation  of  gen- 
eral principles. 

But  the  cases  which  appear  to  be  the  foundation  of  this  doc- 
trine do  not  place  it  on  the  ground  suggested  in  argument:  Chief 
Baron  Gilbert,  Gilb.  Ev.  128,  129,  speaking  of  actions  under 
the  statute  of  Winton,  says  that  the  exception  was  introduced 
because  the  remedy  would  be  totally  denied  to  the  party  if  he 
were  not  accepted  as  a  witness,  inasmuch  as  '^  no  person  can  be 
supposed  present  in  such  transactions  to  give  their  evidence." 
As  showing  early  authority  for  this  exception,  now  for  the  first 
time  applied  in  this  court,  and  to  place  its  introduction  on  what 
we  consider  the  proper  basis,  we  give  at  length  two  cases  which 
we  find  referred  to  and  recognized  in  almost  all  the  elementary 
works,  and  in  most  of  the  reported  decisions  on  this  branch  of 
the  law. 

In  12  Yin.  Abr.  24,  pi.  34,  it  is  said:  **  On  a  trial  at  Bodmyn, 
Coram  Montague,  B.,  against  a  common  carrier,  a  question 
arose  about  the  things  in  a  box;  and  he  declared  that  this  was 
one  of  those  cases  where  the  party  himself  might  be  a  witness, 
propter  necessiiaiem  rei;  for  every  one  did  not  know  what  he 
put  into  his  box.  The  case  of  Bennet  v.  Hundred  of  Hertford^ 
2  Hollo,  685,  is  thus  rendered  in  Norris's  Peake,  223,  note:  '*  In 
an  action  against  a  hundred  brought  by  the  master,  being  a 
carrier,  for  a  robbery  comiuitted  on  his  servant  in  the  absence 
of  the  master,  quoere,  whether  the  master,  being  the  plaintiff  in 
the  action  brought,  may  be  a  witness  to  prove  that  he  delivered 
the  moneys,  of  which  his  servant  swears  he  was  robbed,  before 
his  servant  set  out  on  his  journey  in  which  he  was  robbed;  for 
this  might  be  proved  by  any  other,  and  no  person  is  to  be  a 
witness  in  his  own  cause,  but  for  necessity;  as  if  he  himself  had 
been  robbed,  although  that  he  was  plaintiff,  yet  he  might  be  a 
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good  witnwei  to  proTe  himself  to  have  been  robbed,  and  of 
what  sum  or  things,  and  also  to  prove  that  he  gave  notice  to 
the  next  ville  and  levied  hue  and  ciy,  for  this  is  of  neoeesity 
for  default  of  other  proof.  But  as  to  proving  the  delivery  of 
the  money  to  his  servant  before  the  robbery,  and  before  he  set 
out  on  his  journey,  this  might  be  proved  by  any  oilier  as  well 
as  by  him,  although  it  was  objected  that  it  is  not  safe  nor  usual 
for  men  to  call  witnesses  when  they  deliver  money  to  carry  on 
a  journey  on  account  of  the  danger  of  discovery,  and  for  this 
reason  per  curiam^  against  my  opinion,  it  was  ruled  that  he 
should  be  received  as  a  witness/'  And  in  the  same  note  it  is 
said  that  a  similar  case  occurred  before  Mr.  Justice  Chambre, 
in  1802,  MS.,  where  a  mob  having  robbed  the  plainti£f 's  barge 
of  com  which  was  carried  in  it,  that  part  of  the  case  was  proved 
by  the  servant,  but  he  not  knowing  the  quantity  on  board,  and 
this  case  (in  Bolle)  being  cited,  his  lordship,  on  the  authority 
of  it,  allowed  the  plaintiff  to  be  examined  to  prove  that  fact. 
Buller's  N.  P.,  at  page  289,  states  as  an  exception  to  the  general 
rule  that  "  a  party  interested  will  be  admitted  where  no  other 
evidence  is  reasonably  to  be  expected;''  and  in  Lancum  v. 
LoveU,  9  Bing.  465,  23  Eng.  Com.  L.  662,  it  was  held  by  the 
fourteen  judges  that  the  case  before  them,  an  action  for  toll 
claimed  on  a  road,  came  expressly  within  this  exception  of  Mr. 
Justice  Buller,  because  the  nature  of  the  case  was  such  that 
no  other  proof  could  reasonably  be  expected  than  that  offered. 
See  also  1  Phill.  Ev.  69. 

These  cases  show  that  the  admissibility  of  such  proof  is  recog- 
nized in  England  as  established  law,  and  that  tbis  exception  is 
founded  upon  necessity,  and  was  allowed  for  the  attainment  of 
justice  in  certain  cases  in  which  it  would  fail  if  the  ordinary 
rules  were  applied. 

The  same  point  has  been  frequently  ruled  in  this  country,, 
where  the  question  appears  to  have  arisen  of  tener  than  in  Eng- 
land, and  with  a  single  exception,  as  far  as  we  are  informed,  the 
decisions  have  followed  the  English  doctrine.  The  only  case 
the  other  way  is  that  of  Snow  v.  Eastern  Railroad  Co.^  12  Met 
iL  The  cases  referred  to  by  the  appellant's  counsel  indicate 
that  innkeepers,  carriers,  railroad  and  steamboat  companies,  and 
stage-owners  have  been  deemed  as  coming  within  the  exception, 
and  that  necessity  has  been  considered  as  fully  justifying  a  de- 
departure  from  the  general  rule.  Greenleaf  says:  **  Such  evi- 
dence is  admitted,  not  solely  on  the  ground  of  the  just  odium 
entertained,  both  in  equity  and  at  law,  against  spoliation,  bui 
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Also  because,  from  the  necessity  of  the  case  and  the  nature  of 
the  sabjecty  no  proof  can  otherwise  be  expected;  it  not  being 
usual  eyen  for  the  most  pradent  persons,  in  such  cases,  to  ex- 
hibit the  contents  of  their  trunks  to  strangers  or  to  provide 
other  evidence  of  their  value:"  1  Greenl.  Ev.,  sees.  348,  849; 
Clark  V.  Spence,  10  Watts,  835;  United  States  v.  Murphy,  16  Pet. 
208. 

This  application  of  the  law  of  evidence  to  innkeepers  is  quite 
compatible  with — ^naj,  in  most  cases  necessary  to  insure-^the 
performance  of  the  duties  assumed  by  the  landlord.  In  consid- 
ering the  rights  and  obligations  arising  out  of  particular  rela- 
tions, it  is  competent  for  courts  of  justice  to  regard  considera- 
tions of  policy  and  general  convenience,  and  to  draw  from  them 
such  rules  as  will,  in  their  practical  application,  best  promote 
the  safety  and  security  of  all  concerned.  Hence,  common  car- 
riers and  innkeepers  are  made  liable  without  regard  to  actual 
fault  or  neglect,  because  they  can  best  guard  against  danger, 
and  because,  in  case  of  loss,  it  would  be  difficult  for  the  owner 
to  adduce  proof  of  embezzlement  or  other  actual  fault  or  neg- 
lect on  the  part  of  the  defendant.  Landlords  can  secure  the 
attendance  of  faithful  servants  and  guard  their  houses  against 
thieves.  "  The  rule  is  founded  on  the  expediency  of  throwing 
the  risk  upon  those  who  can  best  guard  against  it: "  Farwell  v. 
Boston  &  Worcester  B.  B.  Co.,  4  Met.  49  [38  Am.  Dec.  339]. 
When  a  person  opens  an  inn  he  assumes  a  relation  to  the  public 
which  renders  this  mode  of  proof  necessary  to  the  protection  of 
his  guests.  Whilst  at  large  they  may  take  measures  to  secure 
their  baggage,  but  arrived  at  the  hotel^  the  traveler  has  little 
agency  in  the  means  employed  to  that  end.  These  depend  on 
the  regulations  of  the  house,  with  which  he  has  nothing  to  do. 
The  baggage  comes  under  the  care  of  the  establishment,  and 
this  custody  is  assumed  as  part  of  the  service  to  be  rendered 
for  the  price  to  be  paid.  The  proprietor  stipulates  for  the  hon- 
esty of  his  servants  and  for  the  safety  of  baggage,  except  as 
against  losses  by  means  not  necessary  to  mention  in  this  case. 
And  because  it  is  not  tolerated  that  trunks  shall  be  subjected 
to  inspection,  nor  indeed  supposed  that  landlords  desire  such 
exposure  of  private  baggage;  and  because  travelers  are  not 
expected,  in  anticipation  of  probable  loss,  to  have  persons  at- 
tending their  movements,  and  noticing  what  they  put  in  and 
what  they  remove  from  their  trunks,  from  time  to  time,  the  law, 
upon  grounds  of  necessity  and  general  convenience,  allows  a 
parfy  to  be  his  own  witness.     If  this  were  not  so,  it  would  be  a 
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complete  immunity  to  the  innkeepers,  contrary  to  one  of  tlie  con- 
ditions on  wbicli  he  and  his  guest  are  presumed  to  come  to- 
gether, viz.,  that  Lis  baggage  shall  be  safe.  For  we  may  as  well 
declare  at  once  that  the  guesu  shall  be  his  own  insurer  while 
at  the  inn,  as  to  deny  to  him  the  only  evidence  which  he  can 
reasonably  be  expected  to  furnish  in  case  of  loss. 

It  may  happen,  as  suggested  in  the  argument,  that  mischief 
will  result  by  enabling  dishonest  persons  to  perpetrajbe  frauds. 
This,  however,  may  occur  in  any  case  where  controversies  are  to 
be  determined  by  oral  testimony,  for  all  suitors  subject  them- 
selves to  the  risk  and  consequences  of  false  swearing  by  the  wit- 
nesses of  their  adversaries.  It  is  true  that  the  interest  which  a 
pariy  feels  in  the  result  is  a  greater  temptation  to  perjury  than 
is  presented  to  witnesses  in  general,  but  this  consideration  must 
yield  to  the  necessity  of  the  case,  and  the  peculiar  relations  of 
persons  in  the  predicament  of  these  parties.  The  defendant, 
however,  is  allowed  the  benefit  of  the  new  character  which  the 
plaintiff  assumes  on  taking  the  witness's  stand.  He  may  be 
cross-examined,  impeached,  or  rebutted,  and  dealt  with  in  aU 
respects  like  other  witnesses;  and  in  many  cases,  a  searching 
examination  of  the  party  himself,  as  to  his  position,  means,  and 
habits,  will  furnish  the  most  certain  test  as  to  the  probability 
that  the  trunk  contained  the  articles  in  respect  to  which  the 
action  may  be  brought. 

The  introduction  of  a  party's  oath,  as  we  have  seen,  depends 
on  the  nature  of  the  subject,  and  the  necessity  of  the  case.  If 
he  has  disinterested  witnesses  to  prove  what  the  law  would 
otherwise  allow  him  to  show  by  his  own  oath,  they  should  be 
produced.  Hence,  in  this  case,  the  position  of  the  appellees' 
counsel,  that  Miss  Pettigrew's  deposition  proved  all  that  the 
plaintiff  proposed  to  establish  by  his  own,  would  be  an  answer 
to  the  offer  of  the  plaintiff's  oath,  if  they  had  proved  the  same 
facts.  But  on  examining  her  evidence,  we  find  that  she  knows 
nothing  of  the  circumstances,  having  previously  left  the  hotel. 
All  that  she  says,  bearing  on  this  point,  is,  '<  I  do  know  that 
the  trunks  referred  to  contained  articles  of  value."  Again  she 
says,  '*  The  trunks  of  plaintiff  and  his  wife  contained  jewelry 
and  other  articles."  She  nowhere  states  that  the  wife's  trunk 
contained  all  these  articles,  or  any  specified  i>ortion  of  them. 
She  knew  nothing  of  the  alleged  robbery,  and  not  knowing 
which  of  the  trunks  had  been  opened,  she  could  not  say  that 
the  one  said  to  have  been  robbed  contained  the  articles  men- 
tioned by  her.    The  amount  of  her  proof  is,  that  her  brother 
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and  his  wife  bad  these  things  in  their  trunks;  and  was  of  little 
effect  in  the  cause,  except  to  show  that  thej  had  owned  such 
articles,  and  the  value  of  some  of  them.  It  is  a  case,  then, 
wher»  it  does  not  appear  that  the  plaintiff  had  other  proof  to 
which  he  might  have  resorted  as  to  the  contents  of  this  particu* 
lar  trunk. 

A  question  sometimes  arises  as  to  the  extent  to  which  a  party 
will  be  allowed  to  testify,  that  is  to  say,  what  articles  he  may 
prove  to  have  been  in  his  trunk.  As  a  general  rule,  a  landlord 
is  liable  only  for  what  is  considered  baggage,  and  not  for  eveiy 
article  that  the  guest  may  choose  to  carry  with  him.  But  what 
is  the  baggage  of  a  traveler  depends  so  much  on  circumstances, 
such  as  his  position,  habits,  taste,  and  mode  of  living  and  trav- 
eling, that  it  is  easier  to  say,  in  a  given  instance,  whether  an 
article  is  embraced  than  to  lay  down  a  general  rule  that  will 
apply  to  all  cases.  We  do  not  think  the  term  embraces  mer- 
<:handise  or  other  valuables  not  designed  for  use,  or  personal 
convenience,  on  the  journey.  It  is  not  within  the  implied  con- 
tract of  the  landlord  that  he  will  be  responsible  for  all  goods 
which  may  be  brought  to  his  house,  merely  because  they  hajH 
pen  to  be  in  a  trunk.  If  so,  it  is  not  easy  to  define  to  what 
extent  the  power  of  the  guest  may  be  abused,  and  advantage 
taken  by  him  as  against  the  landlord:  Clark  v.  Spence,  10  Watts, 
335;  Pardee  v.  Drew,  25  Wend.  459;  Story  on  Bailments,  499; 
Johnson  v.  Stone,  11  Humph.  419;  Dibble  v.  Broion,  12  Ga.  224 
[56  Am.  Deo.  460];  Orange  County  Bank  v.  Brown,  9  Wend. 
115  [24  Am.  Dec.  129];  Hawkins  v.  Hoffman,  6  Hill,  589  [41 
Am.  Dec.  767]. 

In  the  present  case,  we  find  that  the  trunk  contained  silver 
knives,  forks,  and  spoons.  For  them  the  appellees  were  not 
res|)on8ible.  If  a  party  may  recover  for  these,  why  may  he  not 
foi  mjiii  Y  dozens  of  the  same  articles,  or  for  any  description  and 
amount  of  plate  ?  This  we  take  to  be  in  accordance  with  the 
reason  of  the  case,  and  is  supported  by  authority.  But  for  per- 
sonal ornaments  appropriate  for  a  traveler's  wardrobe  a  land- 
lord may  be  liable.  And  inasmuch  as  the  answer  to  the  second 
interrogatory  contained  evidence  admissible  under  the  pleadings, 
namely,  proof  of  the  jewelry  as  part  of  the  contents  of  Uie 
trunk,  it  should  not  have  been  altogether  excluded. 

It  was  contended,  on  the  part  of  the  appellees,  that  this  answer 
also  contained  evidence  of  the  robbery,  and  that  the  plaintiff  be< 
ing  incompetent  for  that  purpose,  it  should  have  been  rejected  for 
that  reason.    We  are  not  prepared  to  say  that  a  guest  cannot. 
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in  any  case,  proTe  the  loss  of  his  baggage  by  his  own  oath. 
The  general  rule  is  that  he  cannot;  but  instances  may  occur 
where  the  reception  of  such  testimony  would  be  necessary  to  the 
ends  of  justice,  andjalso  within  the  reason  of  the  rule  which  gov- 
erns this  class  of  cases.  For  example,  it  is  in  proof  in  this  rec- 
ord that  the  chambermaid  had  a  master-key  to  the  rooms  under 
her  care,  and  that  there  were  notices  in  the  rooms  for  lodgers  ix> 
leave  their  keys  at  the  office.  What  security  would  locking  tha 
door  by  the  guest  afford  against  the  improper  use  of  the  master- 
key  or  of  the  one  left  at  the  office  ?  If  the  room  be  entered  and 
robbed  in  his  absence,  and  no  signs  of  violence  appear,  ought 
the  guest  to  be  required  to  produce  other  proof  of  a  fact  that  it 
is  quite  manifest  he  cannot  so  establish  ?  And  yet  it  is  plain 
that  under  this  hypothesis  he  might  be  injured  by  the  very 
agents  of  the  landlord,  who,  of  course,  would  not  testify  against 
themselves.  The  case  supposed  would  be  within  the  reason  as- 
signed by  Chief  Baron  Gilbert,  *'  that  no  person  can  be  supposed 
present  in  such  transactions  to  give  their  evidence."  These  re- 
marks are  made,  not  as  applying  to  this  action,  but  to  avoid  a 
conclusion  hereafter.  As  we  have  said,  the  plaintiff  had  offered 
other  evidence  of  the  robbery,  and  his  own  oath,  if  admissible 
under  a  different  state  of  case,  was  not  necessary  for  that  pur- 
pose. And  so  also  we  may  add,  in  reference  to  this  deposition 
as  containing  evidence  of  the  value  of  the  jewelry,  if  relied  upon 
for  that  purpose,  that  the  party's  oath  of  the  value,  if  received 
at  all,  can  only  be  where  the  nature  of  the  subject  ahd  the  neces- 
sity of  the  case  are  within  the  reason  of  the  exception.  There 
appears  to  be  some  diversity  among  the  cases,  and  as  this  record 
does  not  need  any  expression  of  opinion  by  us,  there  being  other 
proof  of  the  fact  by  the  plaintiff's  sister,  we  confine  ourselves  to 
admitting  the  answer  to  the  second  interrogatory  as  evidence  of 
the  contents  of  the  trunk. 

There  is,  to  be  sure,  difficulty  sometimes  in  separating  what 
is  admissible  from  what  the  law  rejects,  so  as  to  enable  the 
party  objecting  to  bring  the  precise  point  before  the  court;  and 
this  is  more  likely  to  occur  in  offering  interrogatories  and 
answers  under  a  commission.  Where,  however,  it  can  be  done, 
it  should  be,  as  in  Calvert  v.  Coxe,  1  Gill,  95,  if  the  matters  are 
BO  blended  as  to  be  inseparable  for  the  purpose  of  distinct  ob- 
jections, the  party  may  accomplish  his  object  by  asking  an  in- 
struction as  to  the  applicability  of  the  evidence,  and  its  effect 
on  the  case  or  any  branch  of  it:  Fegg  v.  Warford,  7  Md.  682;  Car^ 
Toa  V.  GranUe  Mfg.  Co.,  11  Id.  400. 
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Wiihoat  expressing  any  opinion  upon  the  law  of  the  plain* 
tiff's  second  prayer,  we  may  remark  that  if  correct,  its  refusal 
furnishes  no  sufficient  ground  for  reversing  the  judgment.  His 
first  prayer,  granted  by  the  court,  had  given  the  law  to  the  jury 
as  favorably  as  he  could  have  desired,  deciding,  among  other 
points,  that  the  landlord's  liability  was  not  limited  by  the  no- 
tice; whether  it  was  read  or  not,  therefore,  could  make  no  dif- 
ference. It  has  been  frequently  ruled  that  a  prayer,  the  subject 
of  which  is  covered  by  previous  instructions,  ought  not  to  be 
granted,  because  such  repetitions  are  calculated  to  embarrass 
the  jury,  and  may  mislead  them:  Mutual  Safely  Ins.  Co.  v.  Cohen^ 

8  Gill,  459  [43  Am.  Dec.  841];  Stokes  v.  SaUonstaU,  18  Pet.  181. 
Judgment  reversed,  and  procedendo  ordered. 

InHKXXPKBS,  VOB  What  Goods  OF  OussT  LiABLB.— It  18  not  the  parpoae 
of  thU  note  to  dieoiiflt  the  general  liability  of  innkeepers.  For  the  law  on 
that  head,  see  Story  on  Bailm.,  sees.  464-4S7;  Schonler  on  Bailm.  245- 
295;  CluU  V.  Wiffgms,  7  Am.  Dea  448,  and  the  ezteoaive  note  thereto  44d- 
458.  The  object  here  b  to  give  the  law  oonoeroing  the  classes  and  kinds  of 
goods  for  which  an  innkeeper  is  liable. 

The  general  liability  of  an  innkeeper  for  the  goods  of  his  gnests  is  under- 
stood to  be  somewhat  in  the  nature  of  an  insurer,  when  not  restricted  by 
•tatnte  or  by  the  conduct  of  the  guests  themselves.  The  common-law  rule  is 
that  an  innkeeper  is  bound  to  take  all  possible  care  for  the  safety  and  security 
of  the  goods,  money,  etc,  of  his  guest  while  in  his  house;  and  if  they  be 
stolen  from  the  inn  through  no  fault  or  neglect  of  the  guest,  nor  by  a  compan- 
ion guest,  and  there  is  no  evidence  to  show  how  it  was  done,  or  by  whom,  the 
Innkeeper  is  liable  for  the  loss:  Jhtnbkr  v.  Day,  6  Keb.  598.  Among  many 
eases  holding  the  innkeeper  to  the  strict  liability  of  an  insurer,  and  only  ex- 
empt by  the  act  of  God  or  the  public  enemy,  are  MoUeer  v.  Browne  1  CaL  221 ; 
Shaw  V.  Berry,  31  Me.  478;  Norcross  v.  Norcroas,  53  Id.  163;  Burrovn  v. 
Trieber,  21  Md.  320;  Meuonv.  Thompson,  9  Pick.  280, 284;  Manning  v.  Welts, 

9  Humph.  746;  Tkiekstttn  v.  Howard,  8  Blackf.  535;  Sauen  v.  Clark,  37  Ga. 
242.  On  the  contrary,  see  Meteaifv.  Hess,.  14  111.  129;  Johnson  v.  Biehard- 
son,  17  Id.  302:  Howlh  v.  FrankUn,  20  Tex.  798;  McDaniels  v.  Bobi7ison,  26 
Vt.  316;  Bead  v.  Amidon,  41  Id.  f  5;  Kisten  v.  Hildebrand,  9  B.  Mon.  72; 
Woodward  v.  Moss,  18  La.  Ann.  156;  CuUer  v.  Bomrey,  30  Mich.  259.  In 
some  of  the  latter  cases,  however,  the  liability  is  restricted  by  reason  of  stat- 
ute. The  liability  is  likened,  in  a  certain  extent,  to  that  of  a  common  carrier 
in  degree,  but  is  not  restricted,  like  that  of  a  carrier,  to  the  personal  baggage 
of  a  guest,  but  probably  extends  to  all  the  property  which,  as  belonging  to 
the  gnest,  ib  reoeived  by  the  innkeeper  as  such:  Taylor  ▼.  Monnot,  ^  Duer, 
110;  Needles  v.  Howard,  1  K  D.  Smith,  54.  Thus  it  is  said  that  **an  inn- 
keeper's liability  is  not  limited,  like  that  of  a  carrier  of  passengers,  to  the  care 
merely  of  that  species  of  property  which  comes  under  the  denomination  of 
baggage.  The  carrier  of  passengers  performs  a  distinct  employment.  He 
undertakes  to  transport  the  passenger  and  his  baggage.  The  baggage  is  what 
travelera  usually  carry  with  them,  or  what  is  essential  or  necessary  for  their 
■as  in  the  course  of  the  journey.  The  care  of  it  is  incident  to  and  forms  a 
part  of  the  contract  for  the  carriage  of  the  passenger,  for  which  the  carrier  it 
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compensated  by  the  fare  or  rate  agreed  upon.  Bat  for  anything  beyond  mere 
haggage  the  carrier  is  entitled  to  extra  compensation;  it  is  not  embraced  or 
compensated  for  in  the  fare  paid  by  the  passenger;  and  if  he  has  anything 
with  him  not  coming  under  the  denomination  of  baggage,  of  which  the  carrier 
is  not  advised,  or  for  the  carriage  of  which  he  receives  nothing,  it  is  at  the 
risk  of  the  passenger,  and  the  carrier  is  not  liablo  in  the  event  of  its  loss. 
But  the  occupation  of  the  innkeeper  is  different.  He  keeps  a  place  of  enter- 
tainment for  the  reception  of  all  who  travel,  whether  in  their  own  vehicle  or 
otherwise,  m  which  the  farmer  carrying  his  produce  to  market,  the  trader 
vending  his  wares  about  the  country,  the  traveler  with  simply  his  baggage,  or 
the  passenger  journeying  on  foot,  equally  find  accommodation;  and  M-here 
provision  is  made,  not  merely  for  the  personal  entertainment  of  tbo  guest,  but 
for  the  housing  and  safe-keeping  of  the  property  he  brings. with  him,  wliile 
he  rests  or  reposes  at  the  inn. 

**  In  the  modern  times  great  changes  have  taken  place  in  respect  to  the 
accommodation  afforded  by  inns.  Anciently  the  inn  was  a  kind  of  a  warehouse 
or  hotel,  in  which  travelers  in  journeying  from  one  part  of  the  country  to  the 
other  for  the  purposes  of  trade  or  commeree  found  a  temporary  accommoda- 
tion for  their  merchandise.  But  now  that  the  superior  faciliti^  exist  for  the 
transportation  of  merchandise  as  respects  the  cost,  the  speed,  and  the  security 
of  its  transport,  this  description  of  inn  has  fallen  very  much  into  disuse,  ex- 
cept in  remote  or  sparsely  settled  districts.  In  cities  and  large  towns  to  which 
travelers  journey  by  railroad  or  steamboat,  inns,  or,  as  they  are  commonly 
known  in  this  conntry,  hotels,  are  simply  establishments  for  the  reception  of 
travelers  accompanied  merely  with  their  ordinary  baggage.  The  proprietors 
of  such  establishments,  as  they  make  no  provision  for  the  kind  of  accommo- 
dation that  was  afforded  by  the  ancient  mns,  are  under  no  obligation  to  receive 
a  traveler  with  merchandise,  and  may,  if  they  think  proper,  refuse  to  house- 
»r  take  care  of  it.  But  whatever  may  be  the  nature  of  the  inn,  or  the  kind  of 
acoommodation  afforded,  if  the  innkeeper  receives  the  guest  and  his  goods,. 
te  charges  himself  with  their  safe-keeping. 

"  The  moment  the  goods  are  infra  hoepitium  the  liability  of  the  innkeeper  at- 
taches, and  that  liability  extends  to  goods,  chattels,  and  movables  of  any  kind 
or  description  which  the  traveler  brings  with  him:"  Van  Wyd^a  Case,  11 
How.  Pr.  147,  151;  see  also  TrUber  v.  Burrows,  27  Md.  131;  Stanton  v.  Le- 
land,  4  E.  D.  Smith,  8S;  Kellogg  v.  Sweeny,  1  Lans.  397.  But  no  liability 
attaches  until  the  goods  are  infra  hospitium;  Calye^s  Case,  8  Co.  32;  Dickin- 
son V.  IVinchester,  4  Cush.  114;  and  as  to  the  goods  the  relation  must  be  that 
of  innkeeper  and  guest;  Mowers  v.  Fethei-s,  61  N.  Y.  34;  Mateer  v.  Brown,  1 
Cal.  221.  If,  therefore,  an  innkeeper,  at  the  request  of  his  guest,  sends  his 
horse  to  pasture,  and  the  horse  is  stolen,  or  if  sheep  should  be  put  in  a  pasture 
by  or  under  the  direction  of  the  guest,  and  they  should  be  injured  by  eating 
poisonous  plants,  being  so  placed  at  the  guest*s  direction,  they  are  not  tT^ra 
hospitium,  and  the  innkeeper  is  not  liable:  Ca2ye*s  Case,  8  Co.  32;  Bawley  v. 
Smith,  25  Wend.  642.  Undoubtedly,  for  whatever  personal  property  the 
guest  may  have  brought  infra  hospitium  the  innkeeper  is  liable.  Not  only 
the  guest's  animals  and  private  equipage  may  thus  claim  protection,  his- 
wearing  apparel  and  personal  jewelry,  his  baggage  and  traveling  neces- 
saries, but  indeed  money  and  valuables  to  an  unlimited  amount:  Armistead 
V.  WhiU,  17  Q.  B.  261;  Kent  v.  Shuckard,  2  Bam.  &  AdoL  803;  Berkshirt 
Woolen  Works  v.  Proctor,  7  Cush.  417;  Sassen  v.  Clark,  39  Ga.  242.  Where  a. 
•ervant  of  a  guest  was  robbed  in  the  hotel  of  his  master's  goods,  it  was  held 
that  such  goods  were  infra  hospitmm,  and  the  innkeeper  liaUe:  Tawmi^  v.. 
Havre  de  Grace  Bank,  14  Am.  Dec.  254. 
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No  limit  was  made  as  to  the  kind  of  property  under  the  common-law  rule, 
except  that  the  liability  extended  only  to  movables.  Thns  in  Calye**  Case^  8 
Co.  32,  1  Smith's  Lead.  Cas.  135,  '*  if  one  brings  a  bag  or  chest  of  eWdences 
of  debt,  or  obligations,  deeds,  or  other  specialties,  and  by  default  of  the  inn- 
keeper they  are  taken  away,  the  innkeeper  shall  answer  for  them.'*  The  lia- 
bility extends  to  horses  received  by  the  innkeeper,  and  stolen:  Newson  v. 
Axon,  10  Am.  Dec.  685;  or  injured  or  killed:  Washburn  v.  JofntB^  14  Barb. 
193;  HUl  V.  Owen,  35  Am.  Dec.  124;  Dicheraon  v.  Bogera,  40  Id.  642;  and  to 
the  theft  of  the  harness  on  the  horse:  Mason  v.  Thompson,  20  Id.  471.  So 
where  the  innkeeper  receives  cattle  driven  on  the  road  to  keep  over  night,  he 
is  responsible  as  such  for  the  safety  of  the  place  provided  for  them:  BiUon  v. 
Adams,  71  Me.  49. 

The  liability  of  the  innkeeper  attaches  to  money  of  the  guest  as  well  as  to 
his  other  goods:  Kent  v.  Shudcard,  2  Bam.  &  AdoL  803.  An  innkeeper  has 
been  held  liable  where  a  satchel  containing  coin  was  given  to  him  to  take 
charge  of,  without  any  statement  being  made  of  its  contents:  Kellogg  v. 
Sweeny,  1  Lans.  397;  so  where  a  guest  ordered  his  trunk,  containing  money, 
to  be  taken  to  his  room  at  an  inn,  and  during  the  night  the  money  was  stolen, 
the  innkeeper  was  held  liable:  Epps  v.  Hinds,  61  Am.  Deo.  528.  In  Qtanton 
T.  Courtney,  1  Hayw.  40,  an  innkeeper  was  held  liable  for  a  sum  stolen  out  of 
•addle-bags  of  the  guest,  though  no  notice  of  the  contents  of  such  bags  had 
been  given.  For  the  theft  of  a  diamond  pin  which  the  guest  was  accustomed 
to  wear,  the  innkeeper  was  held  liable:  WaXsh  v.  Porterfidd,  6  Week.  JTot 
Gas.  149. 

To  make  the  innkeeper  liable  for  goods  of  the  guest,  however,  they  must 
have  been  received  by  the  innkeeper  in  his  character  as  such.  In  Mowers  v. 
Fethers,  61  N.  T.  38,  it  is  said  that  while  the  innkeeper  is  bound  to  receive 
the  person  and  goods  of  all  who  come  in  the  character  of  guests,  yet  he  is  not 
bound  to  furnish  accommodations  for  persons  desiring  to  expose  commodities 
for  sale,  or  permit  his  establishment  to  be  made  a  depot  for  the  transaction 
of  business.  He  is  doubtless  bound  to  receive  and  entertain  strolling  ped- 
dlers and  securely  guard  their  goods  and  packs  of  trinkets  if  brought  ii^fra 
hotpUium,  so  long  as  they  remain  as  mere  guests.  Thus  where  a  guest  se- 
cured of  an  innkeeper  a  private  room  to  show  his  goods,  the  court,  per  Lord 
Eilenborough,  says:  **  The  keeping  of  these  goods  hardly  falls  within  the  inn- 
keeper's duty,  ....  and  the  guest  is  therefore  bound  to  exercise  ordinary 
c4re  in  keeping  them;  and  if  he  fails  to  do  so,  and  by  his  negligence  the 
goods  are  lost,  he  himself  is  liable  and  the  innkeeper  excused:"  Burgess  v. 
Clements,  4  Man.  &  Sel.  306;  see  also  Famsworth  v.  Packwood,  1  Stark.  249. 
The  former  of  these  cases  was  one  in  which  the  guest  desired  a  room  in  which 
to  show  his  goods,  consisting  of  jewelry  and  the  like.  A  room  was  assigned 
him,  and  a  key  delivered,  with  directions  to  lock  the  door.  He  afterwards 
went  away  and  left  the  room  for  some  hours,  with  the  key  in  the  lock  on  the 
ontside,  and  some  of  the  boxes  of  jewelry  were  stolen.  The  innkeeper  was 
held  not  liable.  Analogous  to  this  is  the  case  of  Myers  v.  Cottritt,  5  Biss. 
465,  where  a  guest  at  a  hotel  took  to  his  room  valuable  articles  of  merchan- 
dise, consisting  of  jewelry,  and  exposed  them  there  for  show  and  for  sale, 
inviting  an  examination  by  purchasers.  The  hotel-keeper,  it  was  held,  was 
not  subject  to  the  special  liability  of  an  innkeeper.  Drummond,  J.,  says:  "  I 
think  Uiis  is  the  true  rule  of  law  on  the  subject:  H  a  person  going  into  a 
hotel  as  a  guest  takes  to  his  room  not  ordinary  baggage,  not  those  articles 
which  generally  accompany  a  traveler,  but  valuable  merchandise,  such  as 
watehes  and  jewelry,  and  keeps  them  there  for  show  and  sale,  and  from  time 
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to  time  invitee  partiee  into  hie  room  to  inspect  and  pnroheae,  onlees  there  ii 
eome  special  circumstance  in  the  case  showing  that  the  innkeeper  assumes  the 
responsibility  as  of  ordinary  baggage,  as  to  snob  merchandise,  the  special  obli* 
gatlons  imposed  by  the  common  law  do  not  exist,  and  the  goest,  as  to  those 
goods,  beoomes  their  vendor,  and  uses  his  room  for  the  sale  of  merchandise, 
and  really  changes  the  ordinary  relations  between  the  innkeeper  and  guest." 
In  Clute  y,  Wiggins,  7  Am.  Dec.  448,  the  innkeeper  received  the  plaintiff  as 
his  guest  for  the  night,  with  his  loaded  sleigh,  and  horses.  The  sleigh  and 
contents  were  put  by  the  innkeeper  into  an  outhouse,  where  he  usually  put 
such  loads.  The  doors  of  the  outhouse  were  broken  in,  and  the  load,  consist* 
tng  of  bags  of  grain,  was  stolen.  The  innkeeper  was  held  liable.  In  Fiihtr 
V.  KeUey,  16  Fed.  Rep.  71,  where  a  statute  provided  that  the  innkeeper's 
liability  would  attach  to  merchandise  only  in  case  of  a  written  notice  to  the 
innkeeper  stating  the  kind  and  amount  of  goods,  it  was  held  that  the  notice 
was  absolutely  necessary  to  fix  such  liability.  In  Needle$  v.  Howard,  1  £.  D. 
Smith,  54,  an  innkeeper  was  held  liable  for  a  package  of  lace  merchandise 
bought  by  a  guest  at  a  store,  and  sent  by  the  seller  of  the  goods  to  the  hotel 
for  l^e  guest,  the  package  having  been  received  by  the  inkeeper  for  the  guest, 
l>ut  stolen  before  delivery  to  the  guest.  Where  the  owner  of  a  stallion  gave 
notice  that  on  a  certain  day  in  each  week  the  stallion  would  stand  for  mares 
at  defendant's  inn,  the  party  coming  on  such  day  and  stabling  the  stallion  at 
the  inn  was  held  not  to  be  a  guest  so  as  to  render  the  innkeeper  liable  for  an 
injury  to  the  animal:  Mower$  v.  Fethers,  61  K.  Y.  34.  Where  an  innkeeper 
kept  a  sea-bathing  establishment,  but  separately  from  his  inn,  he  was  held 
not  liable  as  an  innkeeper  for  clothes  of  his  patxons  left  while  they  went  in 
bathing:  Minor  v.  Staples,  71  Me.  316. 

An  innkeeper  may  object  to  receiving  within  his  prednots  goods  and  chat- 
tela  of  the  guest  which  he  perceives  to  be  injurious  and  offensive  for  such 
custody,  or  improperly  secured,  or  such  in  kind,  bulk,  or  value  that  no  trav- 
eler otight  rightfully  to  make  his  host  answerable  for  them:  Kellogg  v.  Sweemg, 
1  Lans.  397;  Mgers  v.  OoUrill,  5  Biss.  465;  Queen  v.  Hffnier,  L.  R.  2  Q.  B.  D. 
136;  Nf^iee  v.  Howard,  1  £.  D.  Smith,  54.  In  Howe  Machine  Co.  v.  Peaee, 
49  Vt.  477,  an  innkeeper  was  held  not  liable  for  goods  of  a  perishable  ohanu)- 
ter,  it  being  stated  that  the  loss  in  such  case  would  be  presumed  to  have  been 
in  the  ordinary  and  natural  course  of  afiairs. 

By  statute,  in  many  states,  the  responsibility  of  innkeepers  for  money  and 
valuables  has  been  curtailed,  by  requiring  the  guest  to  deliver  them  into  faSs 
special  custody;  while  upon  the  suggestion  that  the  guest's  own  imprudence 
has  occasioned  his  loss,  our  courts  have  mitigated  the  rigor  of  the  legal  rule. 
It  has  been  held  that  an  innkeeper  is  liable  for  money  left  by  hb  guest  in  the 
hotel,  even  though  it  was  not  placed  in  the  safe  kept  for  that  purpose,  and  of 
which  the  guest  had  notice;  but  the  innkeeper  may  excuse  himself  by  diowing 
due  diligence  on  his  part,  and  that  the  loes  was  not  the  result  of  his  negli- 
gence. The  burden  of  proof,  however,  is  on  the  innkeeper.  Where  the  guest 
is  shoMoi  to  have  had  an  unnecessarily  large  amount  with  him,  or  where  he 
has  unnecessarily  exposed  his  property  or  money  to  danger  of  loss,  the  inn- 
keeper has  been  held  not  liable:  Johnson  v.  Bichardson,  63  Am.  Dec  369. 
In  Elcox  V.  Hill,  98  U.  S.  218,  a  guest  delivered  to  the  baggage  cleric  as  ordi- 
nary baggage  a  valise  containing  six  thousand  three  hundred  dollars'  worth  of 
jewelry,  without  notifying  any  one  of  the  contents.  The  innkeeper  was  held 
not  liable. 

Where  the  goods  or  articles  are  retained  in  the  immediate  control  and  di- 
rection of  the  guest,  the  innkeeper  has  been  held  not  liablei  Oo^s  Case,  t 
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Co.  32;  HcaoUy  t.  SmUhy  25  Wend.  642.  Thus  in  Weiamger  y.  TaylWy  1 
Both,  277»  it  has  been  held  that  if  a  gaest  brings  into  the  ion  an  article  of 
extraordinary  Talne,  not  attached  to  hia.person  nor  earned  with  him  for  per- 
•onal  conTenienoe,  as,  for  example,  a  bag  of  gold,  case  of  jewelry,  or  package 
of  paper  currency,  the  fact  that  he  does  not  either  notify  the  host  or  offer  to 
place  it  in  his  actnal  castody  will  imply  that  he  trusts  it  to  his  own  care,  and 
if  stolen,  the  innkeeper  is  not  liable,  unless  for  dishonesty  of  his  own  household. 

Innkeepers  haTO  been  allowed  to  make  regulations  which,  if  reasonable^ 
may  in  a  measure  restrict  their  liability.  Thus  it  has  been  held  that  an 
innkeeper  may  require  guests  to  put  their  goods,  or  certain  of  their  goods, 
in  a  particular  place,  and  that  if  they  fail  to  do  so  the  innkeeper  is  not  lia- 
ble: WUmm  V.  Haljm^  1  Daly,  496;  FuUer  t.  Ooat$,  18  Ohio  St.  343.  Bui 
see  Packard  ▼.  Northcrqft,  2  Met.  439.  An  innkeeper  may  specially  require 
and  make  regulations  that  goods  of  special  value,  money,  jewelry,  etc,  not 
required  for  daily  use  and  convenience,  shall  be  deposited  in  his  custody,  and 
if  actual  notice  is  brought  to  the  guest,  and  he  fails  to  comply  therewith,  the 
innkeeper  will  not  be  liable  for  such  articles:  Sianion  v.  Leland,  1  K  D«^ 
Smith,  88;  Fope  v.  HaO,  14  La.  Aim.  324;  Johuon  ▼.  Bidkurdaon^  63  AmT 
Deo.  360;  Pr^fiki^.  ffaU,  14 La.  Ann.  524;  Vam  Wyckv.  Howard^  12 How. 
Pr.  147;  PwrvU  v.  Co2efium,  21  N.  T.  Ill;  a  C,  1  Bosw.  321;  RownptaaUmr 
T.  RoampUumUr,  64  N.  Y.  262;  HyaU  t.  Taylor,  51  Barb.  632.  But  there 
can  be  no  rule  exempting  an  innkeeper  from  liability  for  money  or  jewelry 
which  has  been  left  in  the  guest's  room  in  his  trunk,  unless  he  brings  home  to 
the  guest  notice  of  a  regulation  that  they  must  be  deposited  in  such  a  plaoe 
as  he  directs:  Kdlogg  ▼.  Sweeny,  1  Lans.  397.  The  mere  posting  of  the 
notice  is  not  sufficient:  BodweU  ▼.  Bragg,  29  Iowa,  232.  The  innkeeper  Is 
liaftle,  however,  for  necessary  baggage,  the  guest's  watch  and  personal  ap- 
parel, and  for  money  which  he  has  about  him  for  his  personal  use,  even  though 
a  regulation  exists  requiring  a  deposit  of  valuables  in  the  safe:  Pope  v.  HeUl, 
14  La.  Ann.  324. 

In  Maryland  and  some  other  states  the  strict  conmion-law  rule  has  been' 
relaxed,  and  innkeepers  held  liable  for  actual  and  necessary  baggage  only. 
And  in  determining  what  constitutes  such  baggage,  the  station,  life,  and 
habits  of  the  guest  may  be  taken  into  consideration:  Trieber  v.  Burrows,  27 
Md.  130;  OiUe  v.  Fnmntleroy,  13  Id.  132,  139,  both  citing  the  principal  case; 
Prqftei  v.  HaU,  14  La.  Ann.  129,  139.  It  should  consist  of  only  such  ar- 
ticles of  neoessity  and  personal  convenience  as  are  usually  carried  by  pas- 
sengers for  their  personal  use:  Saseen  v.  Clark,  37  Oa.  242.  What  is  proper 
ba^ggage  is  a  question  for  the  jury.  Money  in  a  trunk  for  necessary  traveling 
expenses  is  proper  baggage:  MaJUby  v.  Chapman,  25  Md.  310;  Ta^flor  v. 
Motmot,  4  Duer,  116;  Van  Wyck  v.  Howard,  12  How.  Pr,  152;  Stanton  v. 
Leiand,  4  E.  D.  Smith,  88.  The  jury  will  of  course  determine  in  each  case 
whether  a  sum  is  reasonable  or  not.  A  traveler  about  the  country  was  held 
properly  to  have  forty  dollars  in  his  trunk:  Noble  v.  MtUihen,  74  Me.  225. 
8o,  a  traveler  from  Europe  having  four  hundred  and  fifty  dollars  in  his  trunk: 
Van  Wyck  v.  Howard,  12  How.  Pr.  152;  and  another  having  five  hundred 
dollars  and  a  gold  watch:  Murchison  v.  Sergent,  69  Oa.  206 — were  held  to 
properly  have  the  same  as  part  of  their  baggage,  and  the  innkeeper  was  held 
liable  for  its  loss.  An  ordinary  watch,  chain,  and  jewels  are  properly  part  of 
the  guest's  baggage:  MaUby  v.  Chapman,  25  Md.  310;  Bamaley  v.  Leiand,  6 
Bobt  358.  But  a  Colt's  revolver  and  silver  tea-spoons  are  not  embraced'in 
the  term  **  baggage,"  nor  are  surgical  instruments,  unless  the  guest  is  a  physi 
dan  or  surgeon,  or  a  student  of  medicine:  Oilee  v.  Fauntleroy,  13  Md.  126. 
Am.  Dao.  Tol.  LXIX— 1ft 
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By  statute  in  Engbuid  and  in  some  of  the  United  States,  qnalificationa  of 
the  innkeeper's  liability  have  been  introduced.  This  legislation  is  in  most 
cases  intended  to  exempt  the  innkeeper  from  liability  for  valuable  articles, 
money,  jewelry,  and  the  like,  and  is  also  aimed  to  exempt  the  innkeeper 
from  losses  by  fire  occasioned  by  no  fault  or  negligence  on  his  part.  Where, 
however,  a  statute  so  limits  the  innkeeper's  liability  as  to  certain  goods  or 
in  certain  cases,  in  all  other  cases  or  as  to  other  classes  of  goods  the  full  com- 
mon-law  liability  attaches;  and  where  a  deposit  of  valuable  articles  in  the 
office  safe  is  required,  if  the  deposit  is  so  made  the  full  oonimon-law  liability 
attaches  to  such  articles,  whether  of  minor  or  large  value,  and  whether  neces- 
sary baggage  or  not:  Wilkins  v.  EarU,  44  N.  Y.  172;  Ramaley  v.  Lelaitd^  43 
Id.  539;  Pinharton  v.  Woodioard,  33  Cal.  557;  Shoterajl  v.  BaUey,  25  Iowa, 
553.  Under  statutes  requiring  the  deposit  with  the  innkeeper  of  gold  and 
silver  articles  and  jewelry,  the  innkeeper  has  been  still  held  liable  for  watches 
and  money  for  ordinary  use:  See  Krone  v.  Sweeny,  2  Daly,  200;  Bernstein  v. 
Stoeeny,  33  N.  Y.  Super.  Ct.  271;  Milford  v.  Wesley,  1  Wil.  Super.  Ct.  119; 
Jiamaley  v.  Leland,  43  N.  Y.  639;  but  see,  contra,  Stewart  v.  Parson,  24  Wis. 
241;  HyaU  v.  Taylor,  42  N.  Y.  259. 

General  Objection  to  Evidence,  Part  of  Which  is  Admissible:  Smith 
V.  Causey,  65  Am.  Dec  372;  Barlow  v.  Lambert,  Id.  374;  Smoot  t.  Ealava, 
58  Id.  310;  and  an  objection  to  the  admissibility  of  evidence  must  be  con- 
fined to  the  particular  evidence  claimed  to  be  inadmissible:  Everett  v.  N^, 
28  Md.  185,  citing  Ifie  principal  case. 

Refusal  to  Repeat  Instruction  alreadt  Given  in  Substance  is  no 
ground  of  reversal:  TaJber  v.  Huston,  61  Am.  Dec  96,  and  note  collecting 
prior  cases  in  this  series;  Holbrook  v.  Utica  etc  /?.  /?.,  64  Id.  502;  Bower  v. 
Webster,  66  Id.  96;  Treat  ▼.  Lord,  Id.  298,  and  note;  Spencer  v.  Trafford, 
42  Md.  21;  SmUh  v.  Wood,  31  Id.  299;  Kershner  v.  Kersher,  36  Id.  335,  cit- 
ing the  principal  case  Nor  will  the  judgment  be  reversed  for  refusal  of  a 
correct  instruction,  if  the  others  given  cover  the  ground  of  controversy,  and 
give  the  law  to  the  jury  as  favorably  for  the  appellant  as  he  is  entiUed  to 
ask:  Baltimore  etc  R.  B.  v.  Worthington,  21  Id.  281;  Philadelphia  etc  R,  R. 
V.  Weaver,  34  Id.  434,  both  citing  the  principal  case. 

The  principal  case  is  cited  in  State  v.  Baltimore  etc  Steam  Co.,  13  Md. 
188,  to  the  point  that  if  one  of  two  persons  must  suffer  from  the  acts  of  a 
third,  the  loss  should  fall  upon  him  who  oould  most  easily  have  preventsd  it. 


KetiTiEr  v.  State. 

(11  ICabtlakd,  636.] 

TrrsM  OF  yUsrucxD  Act  of  1856,  Chapter  353,  Rbquibiho  LiGBrsss  oi 
Vendors  of  Lager-beer  Manttfactured  bt  Themselves  is  Suffi- 
oikntlt  Descriptive  of  its  Subject-matter,  within  the  constitntional 
provision, 'which  requires  that  *' every  law  enacted  by  the  legislature 
shall  embrace  but  one  subject,  and  that  shall  be  described  in  the  title,** 
the  title  being  "  an  act  to  raise  additional  revenue  to  pay  the  debts  of  the 
*    state,  by  increasing  the  rates  of  license  to  ordinary  keepers  and  traders.** 

8fATE  Law  Requiring  Taking  out  of  Licenses  by  Those  Who  Sell 
their  Own  Manufacture  of  Laokr-bber  in  Small  Quantities  n 
CkwsTlTUTlONAL;  such  a  law  being  but  the  exercise  of  the  right  to .  m^h* 
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Ute  intenuJ  police  and  everything  that  relates  to  the  morali  and  health 
of  the  community. 

ICanuvactured  DoMEsno  Abtiolb  is  Subject  to  Taxation  and  Liobnss 
Laws  on  Same  Rooting  with  Impobtbd  Abticlbs;  and  while  the 
state  may  not  prevent  the  manufacture  of  a  deleterious  article,  it  is  not 
bound  to  furnish  a  market  for  it,  nor  to  abstain  from  the  passage  of  any 
law  which  it  may  deem  advisable  or  necessary  to  guard  the  health  or 
morals  of  its  citizens. 

Mabtland  License  Laws  of  1856  and  of  1827,  and  Those  Supplement- 
ABT  TO  Latter,  are  to  be  Ck)NSiDERED  tn  pari  materia;  and  the 
absence  of  a  penalty  in  the  later  act  leaves  those  failing  to  take  out  a 
license  under  it  amenable  to  the  penalties  of  the  earlier  act,  the  later  act 
being  passed  with  the  design  of  subjecting  the  vendors  of  lager-beer  to 
the  same  restraints  as  those  selling  other  liquors. 

Pinal  Laws  are  not  to  be  so  Construed  as  to  Defeat  Obvious  Inten- 
tion OF  Legislature,  and  though  they  are  not  to  be  extended,  they 
should  receive  a  rational  construction. 

Udictment  Lies  for  Disobeting  Injunction  of  Legislature,  though  no 
mode  of  punishment  is  pointed  out  by  the  statute  enjoining  the  doing  of 

anact. 

f 
Indiotment  for  yiolation  of  the  license  laws.     Six  dififerent 

persons  were  prosecuted  under  separate  indictments,  and  were 
conTicted,  and  the  cases  on  appeal  were  all  argued  and  sub- 
mitted at  the  same  time.  The  act  of  1856,  chapter  353,  is  en- 
titled ''An  act  to  raise  additional  revenue  to  pay  the  debts  of 
the  state,  by  increasing  the  rates  of  license  to  ordinary  keepers 
and  traders/'  and  enjoined  it  as  a  duty  upon  all  desiring  to  sell, 
in  quantities  less  thaoi  a  pint,  spirituous  or  fermented  liquors  or 
lager-beer,  to  take  out  a  license  in  the  manner  specified  therein, 
but  does  not  provide  for  any  penalty  for  a  failure  so  to  do.  The 
other  facts  are  stated  in  the  opinion. 

John  H,  Ing  and  Charles  F.  Mayer,  for  the  appellants. 
MUUm  Whitney,  for  the  state. 

By  Court,  Tuck,  J.  These  cases  were  argued  and  will  be  de- 
cided together,  as  they  all  depend  on  the  same  condition  of  facts 
and  law.  In  view  of  their  importance,  as  affecting  the  public  in- 
terest, we  have  considered  them  upon  the  merits,  and  having  con- 
cluded that  the  parties  were  properly  indicted  and  convicted, 
it  is  TTT)T"f^^^"ftl  to  them  whether  we  affirm  or  dismiss  the  appeals. 
The  latter  point  we  have  not  examined. 

These  appellants  were  indicted,  each  in  eight  several  counts, 
for  violating  the  license  laws,  from  which  they  claim  exemption, 
because  they  "are  manufacturers  of  lager-beer,  which  they 
retail  in  mnsSl  quantities,  lees  than  a  pint,  in  lager-beer  saloona^ 
without  license." 
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And  firsts  it  is  contended  that  the  title  of  the  aot  of  1856, 
chapter  686,  is  not  sufficientlj  descriptiTe  within  theseTenteenth 
flection  of  the  third  article  of  the  constitution,  which  declarea 
that  '*  every  law  enacted  by  the  legislature  shall  embrace  but 
one  subject,  and  that  shall  be  described  in  the  title/'  In  the 
<sase  of  Davis  y.  State,  7  Md.  161  [61  Am.  Dec.  831],  a  construc- 
tion was  placed  on  this  clause  of  the  constitution  which,  we 
think,  maintainfl  the  yalidity  of  this  act  of  assembly  against  the 
objection  now  under  consideration.  This  law  relates  to  licensee 
to  ordinary  keepers  and  traders  as  the  subject  of  legislation. 
The  purpose  is  declared  to  be  the  raising  of  additional  reyenue 
to  pay  the  debts  of  the  state  by  increasing  the  rates  of  license. 
The  subject  of  the  act  would  have  been  sufficiently  indicated  by 
the  title,  if  this  purpose  had  not  been  declared.  The  act  does 
not  dispose  of  the  fund  raised  from  these  licenses,  or  in  any 
manner  treat  of  the  rcTcnue  or  debts  of  the  state.  It  might, 
with  as  much  reason,  be  said  that  because  a  person  violating 
the  act  may  be  punished  by  indictment,  three  subjects  are  em« 
braced,  to  wit,  revenue,  licenses,  and  crimes.  The  evils  de- 
signed to  be  prevented  by  this  clause  of  the  constitution  are 
well  stated  in  Davis  v.  State,  supra,  and  we  do  not  perceive  that 
the  act  is  multifarious  in  the  sense  of  that  instrument,  or  calcu- 
lated to  contravene  its  purposes.  It  is  also  contended  that  the 
act  is  unconstitutional,  because  it  lays  a  tax  by  way  of  license 
on  manufacturers  of  lager-beer,  which,  it  is  said,  compels  them 
to  pay  more  than  their  fair  proportion  towards  the  support  of 
government;  that  it  is  a  revenue  measure,  and  not  an  exercise  of 
legislative  power  under  the  last  clause  of  the  thirteenth  article 
of  the  bill  of  rights,  ''  with  a  political  view,  and  for  the  good 
government  and  benefit  of  the  community."  We  might  dispose 
of  this  objection  by  referring  to  the  case  of  Burton  v.  Staie,  3 
Oill,  1,  in  which  several  questions  were  decided  and  points 
ruled,  upon  the  act  of  1844,  chapter  280,  entitled  ''An  act 
imposing .  duties  on  promissory  notes,  bills  of  exchange,  spe- 
cialties, and  other  instruments  of  writing,  to  aid  in  paying  the 
debts  of  the  state,"  and  which  act,  as  to  some  of  the  instruments 
then  before  the  court,  was  declared  to  be  valid.  The  title 
plainly  showed,  as  does  the  title  of  the  act  of  1856,  that  the 
proceeds  of  the  duties  imposed  were  to  be  applied  in  payment 
of  the  public  debt,  yet  it  does  not  appear  to  have  been  urged 
by  counsel,  or  to  have  occurred  to  the  court  that  the  act  was  void, 
because  persons  who  might  use  stamped  paper  would  be  con- 
tributing to  the  support  of  government  on  a  basis  other  than 
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**  his  actual  worth  in  real  or  personal  properly; ''  and  we  think 
that,  considering  the  large  amount  raised  by  that  source  of 
reTcnue,  and  the  opi>08ition  to  the  law  in  soine  sections  of  the 
state,  the  question  would  have  been  decided  if  the  court  had 
thought  that  act  Tiolatedthe  old  bill  of  rights,  which  was  the 
same  as  the  present  as  far  as  it  relates  to  this  question. 

But  the  system  of  legislation  to  which  this  act  belongs  may  he^ 
yindicated  upon  the  plainest  grounds  of  public  policy,  acknowl* 
edged  and  acted  ui>on  in  most,  if  not  all,  the  states  of  the  Union, 
to  wit,  the  right  to  regulate  their  internal  i>olice  and  eyerything: 
that  relates  to  the  morals  and  health  of  the  community,  besides' 
having  receiTed  the  sanction  of  the  highest  tribunal  known  to* 
our  institutions.  In  the  case  of  Brown  y.  Stale  of  Maryland,  12 
Wheat.  419,  it  was  decided  that  a  state  legislature  could  not  re- 
quire the  importer  of  foreign  articles  to  take  out  a  license  from' 
the  state  before  selling  a  hele  or  package  so  imported,  because 
such  legislation  would  be  repugnant  to  two  provisions  of  the 
oonstitation  of  the  United  States,  that  which  declares  that  '*  no 
state  shall,  without  the  consent  of  congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely 
neoessaiy  for  executing  its  inspection  laws;"  and  that  declaring 
that  congress  shall  have  i>ower  "  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states,  and  with  the 
Indian  tribes; "  but  it  was  conceded  that  this  prohibition  con- 
tinues only  so  long  as  the  article  remains  the  property  of  the  im« 
porter  in  the  original  form  or  package  in  which  it  is  imported, 
and  that  when  the  importer  has  so  acted  ui>on  the  thing  im* 
ported  that  it  has  become  incorporated  and  mixed  up  with  the 
mass  of  properly  in  the  country,  it  loses  its  distinctive  character 
as  an  import,  and  becomes  subject  to  the  taxing  power  of  the 
state,  whether  in  the  form  of  licenses  to  those  who  may  deal  in 
quantities  less  than  the  original  package,  or  through  sales  by 
licensed  auctioneers,  or  by  regulations  for  the  safety  and  health 
of  its  citizens.  In  the  license  cases,  Thurlow  v.  CommcnweaUh,  5 
How.  504,  Chief  Justice  Taney  refers  to  Brown  v.  State  ofMary^ 
land,  12  Wheat.  419,  as  **  drawing  the  line  between  foreign  com* 
merce,  which  is  subject  to  the  regulation  of  congress,  and  inter- 
nal or  domestic  commerce,  which  belongs  to  the  states,  and  over 
which  congress  can  exercise  no  control,"  and  aU  the  judges  who 
heard  the  cases  concurred  in  affirming  the  validity  of  state  laws 
regulating  the  sale  of  ardent  spirits  by  requiring  licenses  to  seU 
by  retail.  These  were  fully  argued,  and  most  of  the  judges  de- 
livered separate  opinions  in  view  of  the  importance  of  the  quea» 
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tions  inToWed,  and  there  was  a  difference  among  fhem  on  some 
of  the  points,  but  there  was  no  dissent  as  to  this  power  of  the 
state.  Chief  Justice  Taney  says:  '*  But  although  a  state  is  bound 
to  receive  and  to  permit  the  sale  by  the  importer  of  any  article  of 
merchandise  which  congress  authorizes  to  be  imported,  it  is  not 
bound  to  furnish  a  market  for  it,  nor  to  abstain  from  the  pas- 
sage of  any  law  which  it  may  deem  necessary  and  advisable  to 
guard  the  health  or  morals  of  its  citizens,  although  such  law 
may  discourage  importation  or  diminish  the  profits  of  the  im- 
porter, or  lessen  the  revenue  of  the  general  government.  And 
tf  any  state  deems  the  retail  and  internal  traffic  in  ardent  spirits 
injurious  to  its  citizens,  and  calculated  to  produce  idleness,  vice, 
or  debauchery,  I  see  nothing  in  the  constitution  of  the  United 
States  to  prevent  it  from  regulating  and  restraining  the  traffic, 
or  from  prohibiting  it  altogether  if  it  thinks  proper.''  To  the 
same  effect,  see  the  opinions  of  Justices  McLean,  pp.  588,  691, 
692,  695;  Daniel,  p.  617;  Woodbury,  pp.  623,  626,  627;  Grier, 
p.  631.  The  conclusion  to  be  drawn  from  those  cases  is  that  the 
liquors  sold  by  the  parties,  plaintiffs  in  error,  stood  on  no 
higher  ground  than  domestic  spirits,  and  that  such  spirits  are 
subject  to  state  authority  as  objects  of  taxation  or  of  license  in 
restraint  of  their  sale;  and  it  follows  that  if  the  liquors,  for 
selling  which  the  present  traversers  stand  indicted,  were  merely 
sold  by  them,  the  validity  of  the  act  of  1856  could  not  be 
doubted. 

But  it  is  supposed  that  the  appellants  are  protected,  although 
the  liquor  sold  is  domestic,  because  they  are  manufacturers  and 
only  retail  beer  of  their  own  brewing.  We  are  not  now  dealing 
with  the  power  of  the  state  to  tax,  by  license  or  otherwise,  the 
manufacturers  of  this  article;  the  question  is.  Can  they  claim 
the  right  to  trade  or  traffic  in  it,  in  small  quantities,  when  all 
other  persons  are  required  to  take  out  licenses  for  the  purpose  T 
It  is  very  manifest  that  this  position,  if  allowed,  might  defeat  in 
a  great  decree  the  object  of  the  license  laws,  so  far  as  they  are 
designed  to  protect  the  morals  of  the  communiiy.  For  every 
distiller  and  brewer  may  become  a  retail  dealer,  or  have  a  tip- 
pling saloon  annexed  to  his  establishment,  and  thus  evade  the 
license  laws  altogether;  or  the  small  vendor  may  make  brewing 
a  part  of  his  business,  with  the  same  injurious  effect  upon  the 
policy  of  the  state.  If,  as  was  held  in  Brown  v.  Staie  of  Mary* 
landf  12  Wheat.  419,  the  imported  article  is  liable  to  be  affected 
by  a  state  license  law  as  soon  as  the  original  package  is  broken 
up  for  use  or  retail  by  the  importer  (see  opinion  of  Chief  Justice 
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Taney,  Thurlow  v.  Commonwealth^  5  How.  675),  we  cannot  per- 
ceiye  why  a  manufactured  domestic  article  shall  not  be  liable  to 
the  same  laws,  when  placed  in  the  market  for  retail,  even  grant- 
ing that  the  manufacturer,  as  such,  would  be  exempted  from 
this  species  of  tax.  In  the  language  of  Chief  Justice  Taney,  Id. 
577,  as  applied  to  imports,  we  may  say  that  although  a  stato 
may  not  have  i>ower  to  prevent  the  manufacture  of  a  deleterious 
article,  "  it  is  not  bound  to  furnish  a  market  for  it,  nor  to  ab- 
stain from  the  passage  of  any  law  which  it  may  deem  advisable 
or  necessaiy  to  guard  the  health  or  morals  of  its  citizens."  See 
also  Bode  v.  State^  7  Gill,  826.  It  is  also  insisted  that  the  fourth 
section  of  the  act  of  1856,  chapter  853,  does  not  contain  any 
prohibition  against  opening  the  places  therein  mentioned,  but 
only  makes  it  the  duty  of  persons  desiring  to  do  so  to  apply  for 
a  license  in  the  manner  prescribed,  and  does  not  impose  any  pen- 
iilty  for  neglecting  to  obtain  a  license  before  selling  in  quanti- 
ties less  than  a  pint.  To  this  the  answer  is  that  the  act  of  1827, 
chapter  117,  and  its  supplements,  and  the  act  of  1856,  are  to  be 
considered  as  in  pari  materia^  aU  of  them  relating  to  licenses; 
and  that  as  the  third  section  of  the  act  of  1827  makes  it  unlaw- 
fol  '*  to  open,  set  up,  or  keep  any  ordinaiy  tavern  or  inn,  etc., 
or  any  place  at  or  in  which  any  spirituous  or  fermented  liquor 
shall  be  sold  or  bartered  in  quantities  less  than  a  pint  at  any 
one  time  without  first  obtaining  a  license;"  and  inasmuch  as 
the  last  act  does  not  alter  the  punishment  imposed  by  the  act 
of  1827  and  its  supplements,  persons  neglectiog  to  obtain  a 
license,  as  prescribed  by  the  act  of  1856,  must  be  considered  as 
amenable  to  the  penalties  then  in  force.  It  is  quite  plain  that 
ibe  act  of  1866  was  passed  with  reference  to  previous  legislation 
on  the  same  subject,  and  with  those  acts  before  the  law-makers, 
because  the  last  act  is  a  literal  copy  of  some  portions  of  the  act  of 
1827.  It  is  true  that  in  those  laws  there  is  no  mention  of  lager- 
beer,  and  on  this  an  argument  was  made  at  the  bar  that  the 
offense  charged  against  the  defendant  is  not  within  the  prohibi- 
tions of  the  act  of  1827  and  its  supplements;  but  we  do  not 
concede  the  force  of  this  argument.  The  design  of  the  legisla- 
ture was  to  impose  on  the  vendors  of  lager-beer  the  same  re- 
straints as  were  applied  to  keepers  of  houses  for  the  sale  of 
other  liquors  named  in  the  act,  and  when  they  are  expressly  in- 
cluded among  those  required  to  take  out  licenses,  they  can  plainly 
perceive  what  the  law  demands,  and  should  comply.  If  they 
do  not,  they  are  amenable  to  the  penalties  denounced  against 
others,  in  whose  predicament  they  choose  to  place  themselves 
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by  a  manifeot  and  willful  neglect  of  what  the  state  anthoritiei 
require  as  necessary  to  the  peace  and  order  of  society.  **  Bven 
penal  laws,  which  it  is  said  should  be  strictly  construed,  ought 
not  to  be  so  strictly  construed  as  to  defeat  the  obvious  intention 
of  the  legislature:''  American  .Fur  Company  y.  Uniled  States^  2 
Pet.  367;  United  States  y.  WiUberger^  5  Wheat.  76.  And  though 
they  are  not  to  be  extended  by  construction,  they  should  reoeiye 
a  rational  interpretation:  House  y.  ffousef  5  Harr.  &  J.  126.  If 
a  statute  enjoin  an  act  to  be  done,  without  pointing  out  any 
mode  of  punishment,  an  indictment  will  lie  for  disobeying  the 
injunction  of  the  legislature:  Bussell  on  Crimes,  49;  Bex  y. 
Davis,  Say.  163;  Oearhart  y.  Dixon,  1  Pa.  St.  224;  4  Bla.  Com. 
122.  Here  the  penalty  is  provided  by  previous  laws,  and  the 
plain  intent  was  to  place  the  keepers  of  lager-beer  establish- 
ments on  the  same  footing  with,  others  required  to  obtain  licenses 
to  sell  in  smaU  quantities;  and  as  these  acts  are  in  pari  materia, 
they  are  liable  to  like  punishment  under  the  original  and  sup- 
plementary laws  of  1832,  chapter  273,  and  1834»  chapter  232. 
Judgment  affirmed.  __ 

CONSTITITTIONAL  PbOVISIOV  TBAT  EvXBT  LaW  ENAOTBD  BT  LBOIBLATURB 
BHALIi  EmBRAOS  BUT  Onb  SUBJECT,  AND  TBAT  SHALL  BB  DbSGBIBBD  IN  TiTLB, 

how  ooDitraed:  See  Davi$  t.  SteUe,  61  Am.  Deo.  831,  and  note  thereto  ooileot- 
ing  other  oases,  folly  disonssing  the  question;  Sanio  v.  State,  63  Id.  4S7»  and 
note.  A  striot  oomplianoe  therewith  is  not  required:  Andermm  v.  Baker,  23 
Md.  586;  Mayor  v.  State,  30  Id.  118;  Cimmiaaianeny.  Fnuikiin  R.  B.,  34  Id. 
163;  SUUe  v.  Young,  47  Ind.  174 — which  four  cases  cite  the  principal  case» 
and  all  follow  the  rule  laid  down  in  Davis  v.  Slate,  supra. 

Power  of  State  to  Regulate  and  Prohibit  Sale  of  Liquobs:  See  Santo 
T.  State,  63  Am.  Dec.  487,  and  note;  the  regulation  of  such  traffic  is  but  the 
exercise  of  the  police  power  of  the  state:  Woods  v.  State,  86  Ark.  88,  citing 
the  principal  case. 

SuoGBSsiVB  Acts  nc  Pari  Materia  should  be  Conbtbubd  toobtheb: 
StaU  V.  BaUimare  etc.  B.  B.,  38  Am.  Dec.  317. 

Construction  of  Penal  Statutes:  See  Warner  ▼.  Commonwealth,  44  Am. 
Dec.  114;  and  see  also  notes  to  Walker  y.  Harris,  32  Id.  597>  and  Carpenter 
T.  State,  84  Id.  120.  They  should  be  construed  reasonably,  and  so  as  to 
effectoate,  and  not  destroy,  the  legisUtive  intent:  Wedge  v.  State,  12  Md. 
235;  Parkinson  v.  State,  14  Id.  195;  Hardest^  v.  Ti^  28  Id.  526^  all  dting 
the  principal  < 
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Holly  v.  Boston  Gaslioht  GoHPunr. 

(8  OSAT.  13tJ 

bmwr  D  Imvbbuts*  avd  thbboobb  Tbi8pa88»  only  whbt  b  n 
DottOTLT  O0GA8IONBD  by,  and  is  not  merely  a  oooeequenoe  leeoltiig 
from,  the  Aot  complained  of. 

4ofioii  nr  Katubb  of  Action  ov  Cabb  mat  bb  Maivtaxnid  AOAnrar  Gas 
CoMPAinr  for  all  oonseqnential  damagoa  reenlUng  from  ite  negligently  eoi- 
lerisg  the  gae  to  eecape  from  its  pipes.  Bnt  the  harden  of  proof,  in  soeh 
■n  action,  is  upon  the  plaintiff  to  establish  as  a  fact  the  failure  of  the 
company  to  exercise  due  and  ordinary  care  in  keeping  its  pipes  in  a 
soond  and  safe  condition  for  the  transmission  and  distribution  of  the 

Iv  Aonov  AQAiirsT  Oas  CoMPAinr  iob  Ivjubt  Causbd  bt  Bscavb  of  Qas 
from  its  pipes,  the  plaintiff  most-prove  that  he  nsed  ordinary  care  for  his 
own  protection  against  the  nozioos  influence  of  the  gas,  or  he  cannot 
recover  against  the  company.  • 

Waht  of  Ordinabt  Cakb  oh  Past  of  Fatbbb  of  Mxhob  Child  in 
adopting  soitable  precantions  to  protect  such  child  from  the  hortfnl 
effects  of  gas  escaping  from  the  pipes  will  defeat  an  action  brought 
against  the  gas  company  for  injuries  sustained  by  said  minor  child  from- 
the  escape  of  the  gas. 

Iv  AcnoH  AOAivn  Oas  Comfaitt  fob  Ivjubt  Oausbd  by  Kboliot  to 
Rbpaib  Lsaks  in  their  pipes,  evidence  is  admisrible  on  the  part  of  the 
defendant  to  show  what  was  the  system  of  the  company  in  regard  to 
complaints  of  leaks,  not  for  tiie  pnrpoee  of  showing  that  the  company 
SKerted  the  same  degree  of  diligence  in  that  as  in  other  instances,  but  to 
ezhilnt  its  system  and  plan  of  action  and  the  means  provided  by  it  for 
conducting  its  enterprise. 

Aanov  of  tort.  The  first  and  second  prayers  for  instmotions 
nierred  to  in  the  opinion  are  as  follows:  1.  If  the  jury  found 
the  plaintiff  was  at  home  upon  her  own  land,  and  tiie  defend* 
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«nt8  permitted  their  gas  to  escape  from  their  pipes  in  the  street, 
where  they  had  a  right  to  have  it,  and  to  flow  upon  the  plaintiff 
so  as  to  suffocate  and  injure  her,  they  would  be  liable  in  this 
action  for  suffering  their  gas  so  to  injure  the  plaintiff,  whether 
they  were  negligent  or  not  in  the  use,  care,  and  management  of 
their  gas  in  the  street;  2.  If  the  court  should  decline  so  to  in- 
struct the  jury,  but  should  instruct  them  that  the  defendants 
were  only  liable  for  want  of  ordinary  care  in  the  use  of  the  gas; 
that  if  the  damage  to  the  plaintiff  arose  directly  and  immedi- 
ately from  a  noxious  substance,  over  which  the  defendants  had 
the  sole  control  for  their  own  profit,  being  suffered  by  them  to 
flow  upon  the  plaintiff— it  was  for  the  defendants  to  show  that 
the  damage  happened  from  unavoidable  accident,  or  such  a 
state  of  facts  as  would  justify  them,  and  render  the  plaintiff's 
loss  therefrom  damnum  absque  injuria.  The  other  facts  appear 
from  the  opinion. 

B.  F.  Builer  and  B.  Dean,  for  the  plaintiff. 

C.  P.  Curtiti  and  O.  P.  Oufii8,jun.,  for  the  defendants. 

By  Court,  Mebbick,  J.  This  is  an  action  of  tort,  brought  by  the 
plaintiff,  an  infant  of  the  age  of  nine  years,  to  recover  compen- 
sation for  damages  aUeged  to  have  been  sustained  by  her  in  con- 
sequence of  the  negligence  of  the  defendants  in  suffering  their 
pipes  to  be  and  remain  out  of  repair,  whereby  the  gas  contained 
an  them  escaped  and  inflicted  upon  her  the  injury  complained  of. 
Under  our  present  system  of  pleading  an  action  of  tort  is  suffi- 
ciently oomprehensiye  to  embrace  aU  the  cases  in  which  a  remedy 
was  formerly  afforded,  either  by  an  action  of  trespass  or  an  action 
of  the  case.  An  action  of  tort  may  therefore  now  be  supported 
by  proof  of  facts  which  would  have  been  sufficient  to  maintain 
either  of  those  actions:  Stats.  1852,  c.  812,  sec.  1. 

But  it  is  equally  apparent,  both  from  the  plaintiff's  declaration 
and  for  the  facts  and  circumstances  stated  in  the  report,  that  no 
trespass  has  been  committed  upon  her.  All  the  evidence  re- 
ported shows  that  the  injury  complained  of,  and  for  which  she 
contends  that  the  defendants  are  responsible,  was  nut  the  imme- 
diate result  of  any  act  done  or  committed  by  them  or  by  any  of 
their  servants.  The  point  in  controversy  at  the  trial  waS: 
whether  it  was  not  caused  by  their  negligence  or  want  of  ordinaiy 
care.  The  distinction  is  obvious  and  well  known.  An  injury  is 
considered  immediate,  and  therefore  a  trespass,  only  when  it  is 
directly  occasioned  by,  and  is  not  merely  a  consequence  result- 
vag  from,  the  act  complained  of.     "  If  a  person  pour  water  on  my 
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land,  the  injury  is  immediate;  but  if  he  stop  up  a  watercourse 
on  his  own  laud,  or  if  he  place  a  spout  on  his  own  building,  in 
consequence  of  which  water  afterwards  runs  therefrom  into  mj 
land,  the  injuiy  is  consequential,  and  will  not  render  the  act 
itself  a  trespass:"  1  Ch.  PL,  6th  Am.  ed.,  146.  The  defend- 
ants lawfully  laid  down  their  pipes  in  the  public  street,  and 
filled  them  with  gas.  If  they  failed  to  discharge  their  duty  in 
r^iard  to  its  distribution,  and  negligently  suffered  it  to  escape, 
they  were  liable  therefor  to  other  parties  for  all  consequential 
damages,  and  might  be  proceeded  against  for  the  recovery  of 
compensation  in  an  action  in  the  nature  of  an  action  of  the  case, 
but  not  as  trespassers,  in  an  action  of  trespass.  This  being  the 
ground  and  limitation  of  the  responsibility  of  the  defendants, 
it  is  manifest  that  the  plaintiff's  first  and  second  prayers  for  in- 
structions were  not  applicable  to  the  case,  and  were  therefore 
rightly  rejected. 

It  is  not  necessary  to  consider,  particularly  and  in  detail,  the 
further  instructions  which  were  desired  by  the  plaintiff's  coun- 
sel.  The  propositions  contained  in  them  are  all  covered  and 
embraced  in  the  instructions  which  were  actually  given  to  the 
jury. 

The  defendants  being  authorized  to  lay  down  their  pipes,  and 
to  convey  gas  in  and  through  them,  under  the  surface  of  the 
public 'streets,  to  various  parts  of  the  city,  it  is  undoubtedly 
their  duly  to  conduct  their  whole  business  in  all  its  branches, 
and  in  every  particular,  with  ordinary  prudence  and  care.  No 
exact  legal  definition  of  these  words,  which  will  embrace  all 
their  meaning  and  be  precisely  applicable  to  every  possible  case, 
can  be  given.  That  is  to  say,  there  is  no  such  thing  in  existence 
as  an  absolute  standard  of  ordinary  care  and  prudence,  to  which 
ihe  conduct  of  individuals  in  each  particular  instance  can  be 
brought,  and  by  which  it  can  be  compared  and  tested.  Care 
and  diligence  ^ould  always  vary  accordiog  to  the  exigencies 
which  require  vigilance  and  attention,  conforming  in  amount 
and  degree  to  the  particular  circumstances  under  which  they  are 
to  be  exerted.  But  it  must  be  equal  to  the  occasion  on  which 
it  is  to  be  used,  and  is  always  to  be  judged  of,  as  the  jury  were 
in  this  case  accurately  advised, "  according  to  the  subject-matter, 
the  force  and  danger  of  the  material  under  the  defendants' 
charge,  and  the  circumstances  of  the  case." 

As  this  action  b  founded  upon  the  alleged  omission  of  the 
defendants  to  discharge  .their  duty  in  keeping  their  pipes  in  a 
•oond  and  safe  condition  for  the  transmission  and  distribnlion 
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of  gas,  it  WM  necessary  for  the  plaintiff,  in  order  to  mafatain  it, 
to  show  that  they  failed,  in  this  respect,  to  exercise  due  and 
ordinary  care.  The  burden  of  proof  was  upon  her  to  establish 
this  failure  as  a  fact:  Adams  v.  Inhab^nU  of  Carlisle^  21  Pick. 
146;  Whiie  y.  Winnissimmei  Co.,  7  Oush.  165;  2  Greenl.  Et., 
6ec.  478. 

It  was  also  incumbent  on  her  to  prove  that  she  herself  used 
ordinary  care  for  her  own  protection  against  the  noxious  influ- 
ence of  the  gas.  She  had  no  right  to  expose  herself  carelessly 
or  willfuUy  to  its  injurious  effects,  and  thereby  make  the  defend- 
ants responsible  for  the  mischievous  consequences  resulting 
from  such  exposure.  It  was  said  by  Lord  EUenborough  that 
*'  a  party  is  not  to  cast  himself  upon  an  obstruction  which  has 
been  made  by  the  fault  of  another,  and  avail  himself  of  it,  if 
he  do  not  himself  use  common  and  ordinary  caution  to  be  in 
the  right:"  BuUerfidd  v.  Ibrresier,  11  East,  60.  The  case  in 
which  the  rule  of  law  was  thus  stated  has  often  been  referred 
to  by  this  court  with  approbation,  and  the  rights  of  parties  de- 
termined according  to  the  doctrine  considered  there  to  be  estab- 
lished: Smiih  V.  SnUih,  2  Pick^  621;  Adamg  v.  Inhabiiania  of 
Carlisle  and  White  v.  Winnissimmei  Co.,  above  cited. 

Nor  does  it  make  any  difference  that  the  plaintiff  is  a  minor. 
She  was  under  the  care  of  her  father,  who  had  the  custody  of 
her  person  and  was  responsible  for  her  safety.  It  was  his  duty 
to  watch  over  her,  guard  her  from  danger,  and  provide  for  her 
welfare,  and  it  was  hers  to  submit  to  his  government  and  con- 
trol. She  was  entitled  to  the  benefit  of  his  superintendence 
and  protection,  and  was  consequently  subject  to  any  disadvan- 
tages resulting  from  the  exercise  of  that  parentfd  authority 
which  it  was  both  his  right  and  duty  to  exert.  Any  want  of 
ordinary  care,  therefore,  on  his  part,  is  attributable  to  her,  in 
the  same  degree  as  if  she  were  wholly  acting  for  herself.  And 
for  this  reason  the  defendants  were  properly  allowed  to  show 
any  conduct  on  his  part  indicating  a  want  of  ordinary  care  in 
adopting  suitable  precautions  against  the  hurtful  effect  of  the 
gas  after  it  was  discovered  to  be  penetrating  and  pervading  the 
house  where  they  resided.  It  was  for  the  jury  to  consider 
whether  there  was  not  a  manifest  want  of  prudence  in  remain- 
ing in  the  house  after  it  became  known  to  its  inmates  that  it 
was  being  filled  with  the  gas  which  was  escaping  from  the  leak 
in  the  pipes.  And  it  was  their  province,  also,  to  decide  whether 
the  immediate  communication  to  the  officers  or  agents  of  the 
gas  company  that  such  a  leak  had  occurred  was  not  a  neoessaiy. 
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or  at  least  a  reasonable,  measure  of  preoautiony  of  which  those 
who  were  liable  to  suffer  from  inhaling  a  noxious  substance 
ought  to  have  availed  themselves.  In  this  view,  it  was  compe- 
tent for  the  defendants  to  offer  proof  of  the  conduct  of  the 
plaintiff  and  her  father,  that  the  jury  might  have  the  means  of 
determining  whether  she  had  ncft  herself  neglected  to  use  ordi-^ 
naxy  care  in  seeking  relief,  or  resorting  to  expedients  which 
might  readily  have  been  availed  of  for  her  own  protection  and 
^ecoriiy. 

In  the  course  of  their  defense  the  defendants  called  Johnson, 
one  of  their  clerks,  as  a  witness;  and  having  first  obtained  his 
testimony  as  to  what  was  actually  done  by  them  or  by  persons 
in  their  employment,  after  the  fact  of  the  leak  came  to  their 
knowledge,  they  proposed  further  to  inquire  of  him,  as  tending 
to  show  due  diligence  on  their  part,  what  was  the  system  of  the 
•company  in  regard  to  complaints  of  leaks,  how  they  were  usually 
treated,  and  what  was  the  established  course  of  proceeding  in 
applying  remedies  and  making  needful  repairs,  on  the  part  of 
their  officers  and  by  their  employees  and  servants.  This  inquiry 
was  objected  to  by  the  plaintiff;  but  the  objection  was  overruled, 
and  the  evidence  admitted.  And  under  the  particular  circum- 
stances of  the  case,  we  think  the  ruling  was  correct,  and  tnat 
the  evidence  was  properly  allowed  to  be  submitted  to  the  juty. 
Indeed,  upon  the  broad  and  general  question  of  due  diligence, 
it  seems  indispensable  to  an  intelligent  and  correct  determina- 
tion. The  defendants,  under  their  charter,  were  in  the  enjoy- 
ment of  a  great  and  peculiar  privilege,  that  of  supplying  the 
means  of  light  to  all  parts  of  the  city.  This  devolved  upon 
them  a  corresponding  degree  of  responsibility  in  the  conduct  of 
their  business,  and  in  the  preservation  of  every  part  of  their 
apparatus  from  defects  by  which  the  public  at  large  might  be 
subjected  to  great  inconvenience,  and  particular  individuals 
might  also  be  exposed  to  inmiinent  peril  and  danger  in  respect 
both  to  their  property  and  their  lives.  They  were  therefore  imder 
the  highest  degree  of  obligation  to  be  at  all  times  in  a  state  of 
the  most  ample  preparation  to  meet,  with  all  reasonable  prompti- 
tude and  dispatch,  whatever  exigency  might  occur  requiring 
their  attention.  But  it  is  manifestly  impossible  that  they  should 
have  had  at  their  service,  at  every  moment  and  at  every  point  of 
exposure,  an  adequate  force  to  overcome  a  sudden  fracture  of 
their  pipes,  or  any  other  casual  and  unexpected  obstacle  in  the 
conduct  of  their  affairs,  in  the  shortest  possible  time.  All  that 
they  can  reasonably  be  required  to  do  is  to  afford  ample  facili- 


Digitized 


jDy  Google 


238  HoLLT  u  Boston  Gaslight  Co.  [Masa^ 

ties  to  all  parties  interested  to  make  communications  to  them» 
to  institute  and  maintain  an  efficient  system  of  oversight  and 
superintendence,  and  to  be  prepared  with  a  sufficient  force  ready 
to  be  put  in  action,  and  fully  competent  to  supply  and  furnish 
a  prompt  remedy  for  all  such  accidents,  defects,  and  interrup- 
tions in  the  conduct  of  their  affiiirs,  as  from  experience  and  the 
character  and  peculiarity  of  their  works  there  was  any  reason- 
able ground  to  anticipate  might  occur.  To  know,  therefore, 
whether  due  diligence  has  been  exerted  in  any  particular  in- 
stance, it  is  necessary  to  know  what  is  their  general  system,  and 
what  are  the  means  of  relief  at  their  command  and  within  their 
control.  If  the  system  is  all  right,  and  all  due  preparation 
has  been  made  in  advance,  and  the  force  which  can  be  com- 
manded is  applied  in  a  proper  manner  to  the  reparation  of  a 
break  in  the  pipes,  or  correction  of  any  disturbance  in  the  regu- 
lar operation  of  their  business,  they  cannot  be  held  to  have 
failed  in  the  exercise  of  ordinary  care,  even  though  it  should 
happen  that,  owing  to  the  occurrence  of  several  interruptions  or 
leaks  at  the  same  moment  of  time,  through  an  extraordinary 
state  of  the  weather,  or  other  unforeseen  causes,  a  particular 
defect  should  fail  to  be  overcome  with  the  same  promptitude 
and  dispatch  that  it  might  be  under  other  and  more  favorable 
circumstances.  It  was  for  this  purpose,  as  the  ruling  of  the 
presiding  judge  is  to  be  understood,  that  the  testimony  of  John- 
son, objected  to  by  the  plaintiff,  was  admitted.  It  was  not 
allowed  for  the  purpose  of  showing  that  the  company  exerted 
the  same  degree  of  diligence  in  this  as  they  did  in  other  like 
instances,  nor  was  it  ruled  that  they  would  be  exonerated  from 
responsibility  on  the  occasion  complained  of  by  the  plaintiff  if 
they  acted  up  to  the  standard  which  they  had  themselves  estab- 
lished as  the  rule  of  ordinary  diligence.  If  this  had  been  the 
object  of  the  evidence,  it  ought  to  have  been  rejected.  But 
upon  the  more  broad  and  general  ground  of  exhibiting  therir 
system  and  plan  of  action,  the  means  provided  for  conducting 
the  great  enterprise  confided  to  their  management  and  control, 
the  evidence  proposed  seems  to  be  peculiarly  fit  andappropriate, 
if,  indeed,  it  ought  not  to  be  regarded  as  absolutely  indispen- 
sable. Without  it,  it  is  difficidt  to  see  how,  amidst  contradictory 
statements  and  conflicting  proofs,  the  jury  could  determine,  with 
any  confidence  in  the  correctness  of  thru*  conclusions,  whether 
the  defendants  were  supine  and  negligent,  or  acted  with  the 
vigor  and  efficiency  demanded  by  tJie  rule  requiring  the  exer* 
cise  of  ordinary  care  and  prudence. 
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The  seveial  mlings  and  instructions  of  the  presiding  judge, 
which  were  objected  to  by  the  phuntiff,  appearing  to  us  to  have 
been  all  accurate  and  correct,  judgment  must  be  entered  upon 
the  verdict  for  the  defendants. 

COVTBIJIUTORT  NiOLIGBMOK.  AND  BUSDEN  OF  PbOOF  OF:  See  LuCOS  V.  IftW 

Bedford  A  T.  R.  R,  Co.,  66  Am.  Deo.  406,  note  409,  where  other  caaes  are 
oollected.  No  one  can  maintain  an  action  for  a  wrong  where  it  appears  tb%t 
he  has  consented  or  contributed  to  the  act  which  occasions  the  loss  or  dam- 
age: Martin  v.  8imp$on,  6  Allen,  105;  Steele  v.  Burkhardi,  104  Mass.  62,  both 
citing  the  principal  case. 

Any  Nbouozncb  in  Ezbbcisb  of  Right  Which  Causes  Loss  to  Anothxb 
is  an  injury  which  confers  upon  him  a  right  of  action:  Af  organ  v.  Cox,  66  Am. 
Deo.  623,  note  627,  where  other  cases  are  collected.  In  Hutchinson  v.  Boston  0» 
L,  Co,,  122  Mass.  221,  it  was  decided,  citing  the  principal  case,  that  the  bur- 
den is  on  the  plaintiiT,  in  an  action  against  a  gas  company  for  injury  resulting 
from  gas  escaping  from  its  pipes,  to  show  some  specific  act  of  negligence  on 
the  part  of  the  defendant,  and  that  such  negligence  directly  contributed  to 
the  injury. 

Negcioknob  of  Pabsnt  of  Child  of  Tbndbb  Tbabs,  or  of  one  in  loco 
partntis,  contributing  to  an  injury  to  it,  is  imputable  to  the  child,  and  will 
prevent  a  recovery  by  such  child  or  its  personal  representative:  Ilar^field  v.  Ro- 
per, 34  Am.  Deo.  273,  note  280,  where  other  cases  are  oollected;  note  to  Freer 
V.  Cameron,  55  Id.  677*  where  this  subject  is  discussed;  Wright  v.  Maiden  d: 
M,  R.  R,  Co.,  4  Allen,  287;  Munn  v.  Reed,  Id.  433;  Pittsburgh  etc  R'y  Co.  v. 
Vining,  27  Ind.  514,  the  last  three  citing  the  principal  case. 

What  is  Osdina&t  Cake:  See  note  to  Freer  v.  Cameron,  55  Am.  Deo.  67 1» 
where  this  question  b  discussed. 

What  is  Reasonable  or  Dub  Care  depends  in  every  case  upon  the  sub- 
ject-matter to  which  the  care  is  to  be  applied  and  the  circumstances  attend- 
ing that  subject-matter  at  the  time  when  the  care  is  required:  Sullivan  v. 
Scripture,  3  Allen,  566;  Cunningham  v.  Hall,  4  Id.  276;  Hutchinson  v.  Boston 
OL.  Co.,  122  Mass.  222,  all  citing  the  principal  case.  Care  and  diligence 
sbould  vary  according  to  the  exigencies  which  require  vigilance  and  atten- 
ticfi,  conforming  in  amount  and  degree  to  the  particular  circumstances  under 
wlrich  they  are  to  be  exerted:  FleUher  v.  Boston  <6  Me.  R.  R.,  I  Allen,  15, 
citing  the  principal  case. 

The  pbinoipal  cask  is  appbovxd  in  HwU  y.  Lowell  O.  L.  Co.,  I  Allen, 
W 


BbOWN  V.   TiLEB. 

[8  OaAT.  185.] 
tsmmaumumE  of  Mobtoaoe  Tbansfbbbsd  as  Collateral  Seouritt  for 
the  debt  of  a  third  person  does  not  operate  as  a  payment  of  snch  debt. 
The  debt  is  not  paid  until  the  property  mortgaged  has  been  actually  told 
and  converted  into  money;  and  where  the  debt  so  secured  is  that  of 
another  person,  the  right  of  action  of  the  mortgagee  against  him  for 
money  paid  to  his  use  i»  not  barred  by  the  statute  of  limitations  until 
six  years  after  such  naif    ii<l  .  miiv  ••rvmn 
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Aonov  of  confxact  for  money  paid  to  the  use  of  the  defendants 
bj  Mary  Kinsley » the  phuntiff  's  intestate.  Answer,  the  statute  of 
limitations.  The  bank  entered  to  foreclose  the  mortgage  referred 
to  in  the  opinion  on  the  fifteenth  of  April,  1839,  and  sold  all 
their  rights  under  the  mortgage  and  their  possession  on  the 
nineteenth  of  March,  1844.  The  plaintiff  proceeded  on  the 
ground  that  Mrs.  Kinsley  had  paid  and  extinguished  a  debt  for 
which  the  defendlmts  were  liable,  and  therefore  they  were'under 
an  implied  promise  to  pay  her.  At  the  trial,  the  chief  justice 
was  of  opinion  that  the  extinguishment  of  the  debt  was  effected 
by  the  foreclosure  of  the  mortgage,  and  as  that  took  place  more 
than  six  years  prior  to  her  death,  the  claim  was  barred  by  the 
statute  of  limitations.  A  verdict  was  therefore  taken  for  the 
defendants,  subject  to  the  opinion  of  the  whole  court  upon 
the  correctness  of  the-chief  justice's  direction. 

8.  BartleU  and  O.  8.  Bale,  for  the  plaintiff. 

C  B.  Ocodrich  and  J.  W.  May,  for  the  defendants. 

By  Court,  Dbwxt,  J.  The  statute  of  limitations  being  pleaded 
in  bir,  the  question  arises.  At  what  period  of  time  may  it  prop- 
erly be  said  that  Mrs.  Kinsley  paid,  on  account  of  the  defend- 
ants, the  money  demanded  in  this  action?  If  it  be  held  that 
the  foreclosure  of  the  mortgage  transferred  to  the  People's 
Bank  by  Mrs.  Kinsley,  as  collateral  security  for  the  debt  of 
the  defendants,  was  a  payment  by  her  as  of  that  date,  then  the 
present  claim  is  barred  by  the  statute  of  limitations;  but  if  the 
payment  is  to  be  considered  as  having  been  made  at  the  period 
of  the  sale  of  the  foreclosed  premises,  two  years  later,  then  it 
is  conceded  that  the  action  was  instituted  in  due  time  by  her 
administrator. 

The  facts  stated  show  that  Mrs.  Kinsley,  at  the  request  of  the 
defendants,  or  of  some  of  them,  who  were  indebted  to  the  People's 
Bank  on  a  note  for  four  thousand  dollars,  agreed  to  transfer  to 
the  People's  Bank,  as  collateral  security  for  such  note,  a  mort- 
gage which  she  held  against  one  of  the  defendants,  taking  back 
a  written  stipulation  from  the  People's  Bank  that  the  mortgage 
was  received  by  them  for  the  purpose  aforesaid,  and  that  upon 
payment  of  the  note  of  the  defendants  her  assignment  of  the 
mortgage  was  to  be  void,  and  the  notes  and  mortgages  securing 
the  same  were  to  be  reconveyed  to  her. 

The  case  turns  wholly  upon  the  question.  What  was  the  effect 
of  the  foreclosure  of  this  mortgage  thus  transferred  as  collat- 
eral security  for  the  debt  of  a  third  person  t    Is  the  debt  of 
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such  third  perBon  to  tho  amoant  of  the  notes  secured  by  the 
mortgage,  or  the  value  of  the  land  if  less  than  the  notes,  at  once 
paid  ?  or  does  the  party  holding  such  mortgage  as  collateral  hold 
the  land  after  foreclosure,  as  he  held  the  mortgage  before,  as 
assets  to  be  applied  whenever  they  can  be  made  available  ? 

Now,  while  we  fully  assent  to  the  doctrine  contended  for  on 
the  pui  of  the  defendants,  as  applicable  to  the  ordinary  case  of 
mortgagor  and  mortgagee,  and  should  hold  that  after  a  fore- 
closure by  the  mortgagee  it  is  to  be  taken  as  a  payment  of  the 
debt  secured  by  that  mortgage  to  the  value  of  the  land,  yet  it 
by  no  means  follows  that  as  between  other  parties,  standing 
merely  in  the  relation  of  pledgor  and  pledgee  of  said  mortgage, 
the  like  consequence  would  follow.  In  general,  where  a  party 
transfers  to  another  goods,  stocks,  or  notes  of  hand  as  collateral 
security  for  a  pre-existing  liability,  the  same  are  held  in  trust 
for  the  benefit  of  all  parties;  but  pnly  the  actual  proceeds  real- 
ised from  the  sales  or  payments,  as  the  case  may  be,  are  to  be  ac- 
counted for.  If,  before  the  actual  reduction  of  them  to  mone^r* 
a  rise  in'  their  value  takes  place,  the  assignor  has  the  benefit  of 
it  If  a  decline  in  price,  the  loss  falls  also  on  the  assignor.  It 
is  only  on  the  actual  reduction  of  the  pledged  properly  to  money 
that  Uie  same  is  to  be  treated  as  a  payment  and  accounted  for 
as  such,  and  in  the  mean  time  the  property  is  to  be  held  as  col- 
lateral. So  also,  we  think,  if  a  debtor,  or  a  third  person  in  his 
behalf,  transfers  a  note  secured  by  mortgage,  and  assigns  both  the 
note  and  the  mortgage  as  collateral  security  for  a  debt,  and  the 
debt  not  being  paid  at  maturity  the  pledgee  proceeds  to  enforce 
the  collection  thereof  by  a  foreclosure  of  such  mortgage,  which 
is  perfected  by  an  entry  and  three  years'  possession,  as  between 
pledgor  and  pledgee  such  foreclosure  does  not  change  the  rela- 
tion of  the  parties,  nor  does  such  foreclosure  necessarily  oper- 
ate as  a  payment  of  the  notes  for  which  it  was  pledged  as 
collateral. 

In  the  opinion  of  a  majority  of  the  court,  the  foreclosure  of 
the  mortgage  by  the  party  holding  the  same  as  collateral  for  the 
debts  of  a  third  person  did  not,  as  respects  himself  and  the 
party  placing  it  in  his  hands,  necessarily  operate  as  a  payment 
of  the  debt  for  which  it  was  thus  pledged.  Such  foreclosure 
was  only  one  step  in  the  process  required  to  render  available 
the  pledge.  The  property,  as  well  after  foreclosure  as  before, 
was  equally  held  in  trust  for  the  benefit  of  both  pledgor  and 
pledgee,  and  was  to  be  disposed  of  for  the  benefit  of  all  par* 
ties.    On  the  one  hand,  the  assignee  who  held  the  same  as  col' 
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lateral  security  was  not,  in  consequence  of  the  foreclosui-e, 
required  to  take  the  land  in  payment,  if  he  was  ready  and  will- 
ing to  proceed  to  reduce  the  same  to  cash  by  a  fair  and  proper 
sale  of  the  same  ;  nor,  on  the  other  hand,  would  he  be  permit- 
ted to  retain  the  same  in  his  own  right  exclusively,  regardless 
of  what  would  be  for  the  interest  of  the  assignor.  The  prop- 
erty was  holden  in  trust,  first,  to  pay  the  debt  for  which  it  was 
pledged,  and  after  enough  had  been  realized  to  pay  this  debt» 
the  bank  was  to  hold  the  surplus  for  the  benefit  of  Mrs.  Kins- 
ley.  It  continued  thus  to  be  holden  after  the  foreclosure.  The 
foreclosure  of  the  mortgage  of  Gardner  was  no  more  a  payment 
of  the  debt  of  the  defendants  to  the  bank  than  the  assignment 
of  the  mortgage.  The  payment  by  Mrs.  Kinsley  is  to  be  com- 
puted from  the  time  the  assets  pledged  to  the  bank  were  made 
available.  This  was  at  a  later  period  than  that  of  the  foreclos- 
ure, and  so  much  later  as  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations  as  a  bar,  apon  the  facts  stated  in 
the  report  of  the  case. 
New  trial  ordered.  

Dbbt  loa  WmoH  Mobsoaox  u  Pledosd  ab  Collatxral  Sbcubitt  u 
KOT  Paid  by  the  foreclorare  of  the  mortgage,  bat  by  the  converaioo  into 
money  by  the  subsequent  sale:  Whipple  v.  Btachrngton^  07  Mass«  478,  citing 
the  principal  case.  Where  a  mortgage  is  given  as  collateral  aecurity,  upon 
its  foreclosure  the  land  is  substituted  for  the  note  and  mortgage  as  collateral 
security:  Mimtague  v.  BotUm  db  A,  R,  R.,  124  Id.  245,  citing  the  principal 
case.  And  in  that  case  the  land  in  the  hands  of  the  pledgee  is  affected  by  a 
trust  to  convert  it  into  money,  and  after  payment  of  the  debt  to  pay  ths 
remaining  proceeds  to  the  party  entitled  to  it:  Steveru  v.  Dtdham  InUUuktm 
for  Saving;  129  Id.  549,  also  citing  the  principal  case. 

Plbdokb's  Power  to  Sell  Pledge:  See  WUaon  v.  Little,  51  Am.  Dec 
807,  note  314,  where  other  oases  are  collected.  The  pledgee  of  a  coUatenU 
■eourity  may,  upon  giving  notice  to  the  pledgor,  sell  the  security  and  apply 
the  prooeeds  to  the  payment  of  the  debt:  Hancock  v.  FrankUn  In»,  Co.*  114 
166,  citing  the  principal  < 


Shephebd  v.  Touno. 

[8  OaAT,  159.] 

Wnww  Furnishes  Board  to  Destitcttb  Invakt  OBAimcnnLDv 
AS  Obaturt,  from  motives  of  affection  and  kindness,  without  any  «z* 
peotation  of  remuneration  or  intention  of  charging  therefor,  she  cannot, 
after  the  child's  death,  maintain  an  action  for  the  prioe  of  such  board 
against  the  administrator  of  the  child,  eiren  though  he  has  expresslj 
promised  to  pay  it. 
PiemsB  BT  Admxhistbator  to  Pat  Clahc  not  Valid  as  against  his  iot8» 
tila'a  estate  does  not  bind  the  assets  in  his  bands  as  administrator. 
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AonoH  on  oontraot.  The  parties  submitted  the  case  on  the 
following  foots:  Julia  Anderson,  the  defendant's  intestate,  with 
her  mother,  having  been  deserted  by  their  father  and  husband 
in  1850,  went  to  reside  with  the  plaintiff,  who  was  her  grand-- 
mother.  The  child  and  her  mother  lived  with  and  were  in  part 
supported  by  the  phuntiff  until  1852.  In  1853  the  child  was 
killed  by  an  accident  on  the  New  York  and  New  Haven  railroad, 
and  the  company  subsequently  paid  to  the  defendant,  as  her 
administrator,  the  sum  of  two  thousand  five  hundred  dollars 
damages.  After  he  received  this  money  he  told  the  plaintiff 
that  her  claim  was  an  honest  one,  and  that  he  would  see  that  it 
was  paid. 

F.  W.  Sawyer,  tot  the  plaintiff. 

/•  «7.  Austin,  for  the  defendant. 

By  Court,  Bigklow,  J.  The  tacts  in  this  case  do  not  show 
any  valid  debt  by  the  infant's  intestate  to  the  plaintiff.  The* 
board  of  the  child  was  clearly  a  gratuity,  furnished  from  motive* 
of  affection  and  kindness  by  the  plaintiff,  without  any  expecta* 
tion  of  remuneration,  or  intent  to  make  a  claim  in  the  nature  of 
a  debt.  There  is  therefore  nothing  on  which  an  implied  con- 
tract can  rest  to  charge  the  assets  of  the  intestate  in  the  lands* 
of  the  defendant:  Osbom  v.  Governors  of  Ou%f8  Hospital,  2  Stra. 
728;  PeUy  v.  BawHns,  Peake's  Ad.  Cas.  226;  Dearborn  v. 
Braumson,  3  Met  165;    McQUvery  v.  Capen,  7  Gray,  624,  526.. 

Nor  can  the  plaintiff  maintain  her  action  against  the  defendant 
as  administrator,  to  charge  assets  in  his  hands  on  the  express 
promise  of  the  defendant  It  was  wholly  without  consideration 
and  void,  as  nudum  pactum.  Besides,  it  was  not  competent  for 
the  defendant,  by  his  promise,  to  bind  the  assets  in  his  hands  as 
administrator,  to  pay  a  claim  which  was  not  valid  as  against  the 
estate  of  his  intestate:  Washburn  v.  Hale,  10  Pick.  431;  Biptef^ 
T.  Sampson,  Id.  373. 

Judgment  for  the  defendant 

Powxa  or  ADMUHsnaxoB  to  Chabox  his  iNTiacATs's  Bbtati  by  promiar 
to  pay  debt  barred  by  the  etatate  of  limitations:  See  Mocrt  v.  jnXUbrtMM,  60 
Am.  Deo.  118,  note  120,  where  other  oaaoe  are  collected.  An  administratot 
of  an  estate  cannot  bind  it  by  his  warranty,  or  render  it  responsible  in  dani» 
l^ea  for  franda  or  torta  committed  by  him:  AhU  v.  Ohamdltr,  62  Id.  618,  noli 
m,  where  other  caaes  are  collected. 
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Swain  v.  I^I^zneb. 

[8  OsAT,  189.] 

OmoBB  OAWOT  Brxak  Outer  Door  of  DwBLLnro-Housi  in  order  to 
•xeoata  dTil  process. 

Whbrb  Buildiho  IB  LxASBD  IN  DiSTiKOT  PORTIONS  to  sevenil  teoADts,  an 
of  whom  haye  the  right  to  use  the  oater  door  of  the  boildmg  and  the 
hallwajrs  in  common,  the  doors  leading  from  the  hallways  into  a  tenement 
in  the  sole  and  exolnsive  possession  of  a  tenant  are  to  be  regarded  as 
onter  doors  which  an  officer  has  no  right  to  break  open  in  order  to  serre 
civil  process. 

AonoH  of  tort  for  breaking  and  entering  the  plaintiff's  dwell- 
ing-house. The  defendant  was  a  constable  of  Boston  and  broke 
open  the  door  of  the  tenement  described  in  the  opinion,  for  the 
purpose  of  attaching  goods  belonging  to  a  person  against  whom 
he  held  a  writ.  At  the  trial  the  judge  instructed  the  juiy  **  that 
if  the  plaintiff  had  proved  to  their,  reasonable  satisfaction  that 
he  had  the  rightful  and  exclusive  control  and  possession  of  a 
portion  of  the  house,  and  had  also  forbidden  and  endeavored  to 
prevent  the  gntrance  of  the  defendant,  then  the  defendant  would 
have  no  right  violently  to  break  and  enter  against  the  plaintiff's 
will,  although  he  was  an  officer  and  had  legal  process  which  he 
was  endeavoring  to  serve,  and  although  he  had,  without  the 
knowledge  of  the  plaintiff,  and  without  breaking,  got  an  entrance 
into  the  outer  door  of  this  common  house  and  building."  The 
jury  found  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

J,  F.  Clarke^  for  the  defendant. 

W.  W.  WirUhrop,  for  the  plaintiff. 

Bj  Oourt,  Mebbiok,  J.  That  an  officer  cannot  break  the 
outer  door  of  a  dwelling-house  to  make  an  attachment  of  the 
owner's  goods,  or  to  arrest  the  person  of  the  debtor,  or  to  execute 
civil  process  generally,  is  a  doctrine  as  well  established  as  any 
in  the  books;  and  has  been  distinctly  recognized  as  the  law  of 
this  commonwealth :  Semayne  v.  Ch'esham,  Yelv. ,  Am.  ed. ,  29,  and 
note  1;  Oystead  v.  Shed,  13  Mass.  620  [7  Am.  Dec.  172];  llsley 
V.  Nichols,  12  Pick.  270  [22  Am.  Dec.  426].  This  is  not  contro- 
verted by  the  defendant;  nor  does  he  place  his  defense  upon  any- 
thing in  opposition  to  this  principle,  but  solely  upon  a  denial 
of  the  fact  that  the  door  which  was  broken  by  him,  in  order  to 
make  the  attachment  which  constitutes  the  grievance  complained 
of,  was  the  outer  door  of  the  plaintiff's  dwelling-house. 

But  upon  the  facts  disclosed  in  the  bill  of  exceptions,  we 
think  that  the  portion  of  the  building  occupied  by  the  plaintiff^ 
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distinot  from  the  hall,  entry,  and  stairway  leading  to  it,  did  con* 
Btitate  what  mnst  be  considered  in  law  Lis  dwelling-honse.  The 
whole  stractore  appears  never  to  have  been  designed  as  a  tene- 
ment for  a  single  family,  but  was  so  constmcted  as  to  afford  sep- 
aiBte  and  distinct  habitations  for  several  persons.  Thus  the  plain- 
tiff occupied  all  the  rooms  on  one  floor  of  the  building,  and  the 
hall  or  entry  through  which  he  passed  to  reach  either  of  the 
doors  opening  into  any  of  the  apartments  occupied  by  him  was 
used  as  a  common  passage-way  for  all  the  tenants  of  the  several 
portions  of  it.  It  would  seem  to  make  no  difference,  whatever 
may  be  the  character  or  peculiarity  of  the  common  passage  by 
which  access  to  a  dwelling-house. is  attained:  whether  it  is  a 
public  or  a  private  way;  or  whether  it  leads  from  one  street  to 
another,  or  only  into  a  place  or  court  to  which  there  is  but  a 
single  entrance;  or  whether  it  is  an  open  street  or  a  way  inclosed 
by  buildings  and  covered  with  a  roof.  In  the  present  instance 
the  hall,  entry,  and  stairway  served  as  a  common  and  public 
passage-way  for  many  occupants  of  entirely  distinct  habitations. 
All  the  right  to  which  the  plaintiff  or  any  other  of  the  tenants  of 
the  different  parts  of  the  building  in  this  common  passage-way 
was  entitled  was  the  right  of  using  it  for  that  purpose  in  the 
enjoyment  of  the  tenements  which  they  severally  possessed. 

The  apartments  occupied  by  the  phuntiff  constituted,  in  and 
of  themselves,  a  complete  habitation  for  himself  and  his  family. 
He  had  the  sole  and  exclusive  use  and  possession  of  them  as 
completely  as  if  they  stood  separate  and  apart  from  everything 
else,  and  were  in  any  other  distinct  structure.  The  privilege 
which  the  law  allows  to  a  man's  habitation  clearly  ought  to- 
attach  to  apartments  so  situated.  It  arises  from  the  great  re- 
gard which  the  law  has  for  every  man's  safety  and  quiet;  and 
therefore  it  protects  him  from  those  inconveniences  which  must 
necessarily  attend  an  unlimited  power  in  the  sheriff  and  his  offi- 
cers in  this  respect:  Bac.  Abr.,  tit.  Sheriff,  note  8.  And  this 
reason  shows  that  the  principle  of  law  which  gives  protection  to 
dwelling-houses  has  no  reference  whatever  to  their  quality,  con- 
struction, or  magnitude,  but  is  solely  for  the  puri)Ose  of  insur- 
ing the  quiet,  convenience,  and  security  of  those  who  inhabit 
and  dwell  in  them.  Domestic  security  and  peace  would  be 
equally  disturbed  by  violence  in  breaking  the  doors  and  forcing 
an  entrance  into  a  dwelling-house,  whether  it  shotdd  consist  of 
the  entire  portions  of  a  building  or  of  separate  and  distinct 
apartments  within  it. 

Nor  can  the  fact  that  there  were  several  doors  leading  from 
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ilie  oommon  passage-way  into  the  different  apartments  occupied 
by  the  plaintiff  lead  to  a  different  conclusion.  For  although  it 
was  said  by  Lord  Mansfield,  in  Lee  t.  Oansel,  Gowp.  1,  that 
the  having  of  four  outer  doors  would  lead  to  the  grossest 
absurdity,  since  the  greatest  house  in  London  has  but  one,  that 
is  not  the  manner  in  which,  according  to  our  prevailing  habits 
and  modes  of  living,  our  dwelling-houses  are  here  constructed. 
Many  might  undoubtedly  be  found  here  having  four,  and  it 
would  perhaps  be  difficult  to  find  a  house  of  any  moderate  de- 
gree of  pretension  which  has  less  than  two,  outer  doors.  While 
all  the  doors  opening  into  any  of  the  apartments  occupied  by 
the  plaintiff  are  closed,  each  of  them  may  be  considered,  and 
must  be  treated,  as  an  outer  door.  They  are  all  necessary  to 
protect  the  habitation  from  the  intrusion  of  those  who  have  no 
license  to  enter  it.  Whether  an  officer,  who  had  lawfully  passed 
through  one  of  them,  might  afterwards,  for  the  purpose  of  com- 
pleting the  service  of  his  process,  treat  the  others  as  inner  doors, 
need  not  now  be  considered,  because  no  such  question  arises 
upon  the  facts  reported.  The  complaint  against  the  defendant 
is  confined  to  the  breaking  open  of  one  of  the  doors  before  he 
had  obtained  an  entrance  into  any  part  of  that  portion  of  the 
building  which  was  in  exclusive  occupation  of  the  plaintiff. 

The  defendant  contends  that  the  door  constructed  and  used 
for  closing  the  entrance  from  the  street  or  public  highway  into 
the  common  hall  or  entry  of  the  building  is  to  be  considered 
the  only  outer  door  of  the  plaintiff's  dwelling-house;  that  is  to 
say,  that  his  house  consisted  of  the  apartments  occupied  by  him 
and  of  the  hall  and  entiy  used  by  him  as  a  passage-way  in  com- 
mon with  the  tenants  of  all  the  other  parts  of  the  building. 
But  this  latter  fact  is  by  no  means  shown.  On  the  contrazy, 
these  appear  to  have  constituted  no  part  of  his  tenement.  He 
had  an  easement  in  them  only  in  common  with  others,  who  all 
^equally  enjoyed  the  like  privilege  for  the  purpose  of  gaining  ao- 
-cees  to  their  respective  tenements. 

Beliance  is  placed  with  much  confidence  by  the  defendant  on 
ihe  case  of  Lee  v.  Oansd,  Gowp.  1,  above  cited,  as  a  decisive 
Authority  against  the  position  of  the  plaintiff,  that  the  apart- 
ments in  the  building  in  which  the  alleged  trespass  was  com- 
mitted constituted  his  dwelling-house.  But  the  facts  in  the 
two  cases  are  quite  dissimilar,  and  therefore  the  same  conclusion 
is  not  necessarily  to  be  deduced  from  each  of  them.  From  the 
statement  of  facts  in  the  former  case,  it  appears  that  General  Gkin. 
«el  was  a  mere  lodger  in  hired  apartments  in  the  house  of  Mayo, 
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who  was  at  the  same  time  dwelling  in  it;  that  the  apartments  thus 
hired  were  in  no  way  connected  together,  but  were  upon  differ- 
ent floors;  and  that  he  had  only  a  right  in  the  kitchen,  which 
clearly  imports  that  he  had  no  exclusive  possession  of  the  prem- 
ises of  which,  to  a  certain  extent,  he  had  the  use  and  enjoyment. 
But  this  plaintiff  was  a  housekeeper,  and  not  a  lodger  only.  He 
was  tenant  of  the  apartments  which  he  occupied;  they  were  all 
on  the  same  floor,  and  substantially  connected  together  as  a 
single  tenant;  he  had  the  sole  and  exclusive  possession  of  them; 
and  in  conducting  and  maintaining  his  domestic  establishment, 
he  had  no  connection  with  or  dependence  upon  the  owner  or 
the  occupant  of  any  other  part  of  the  building  in  which  he  re- 
sided. His  tenancy  resembles  that  of  the  occupants  of  cham- 
bers in  the  inns  or  court,  and  in  colleges,  opening  upon  a  com- 
mon staircase,  which  are  conceded  to  be  the  dwelling-houses  of 
those  who  live  in  them.  But  further  than  this,  it  is  distinctly 
stated  by  Lord  Mansfield  that  if  that  which  was  one  house 
originally  comes  to  be  divided  into  separate  tenements,  and  there 
is  a  distinct  outer  door  to  each  tenement,  they  will  be  separate 
houses. 

But  without  enlarging  upon  these  consideriations,  or  seeking  for 
any  peculiar  principles  upon  which  the  plaintiff's  action  may  be 
maintained,  we  think  it  is  clear  that  upon  the  precise  facts  stated 
in  the  bill  of  exceptions,  the  apartments  in  the  building  embrac- 
ing all  the  rooms  on  one  of  its  floors,  which  were  hired  by  the 
plaintiff  and  occupied  by  him  with  his  family  as  a  separate  and 
distinct  tenement,  constituted,  while  he  was  in  such  possession 
and  use  of  them,  his  dwelling-house;  and  that  it  was  therefore 
entitled  to  the  privilege  and  protection  which  the  law  affords 
to  the  habitations  of  men. 

Exceptions  overruled.         

Bight  of  OmoKB  to  Bbbak  Doobs  to  Bxsoutb  Prooiss:  See  Barnard 
?.  BarOeU,  57  Am.  Deo.  123,  note  124;  Howe  v.  BuUerJteld,  50  Id.  785,  note 
?88:  Burton  v.  WUkinmm,  46  Id.  145;  OurtU  v.  Hubbard,  40  Id.  292;  PeopU 
▼.  Hubbard,  35  Id.  628,  note  632,  where  other  cases  are  ooUeoted;  Keith  v. 
Jokn»on,  25  Id.  167,  note  171,  where  this  subject  is  considered.  A  party  who 
forcibly  breaks  open  the  door  of  a  house  without  leave  of  the  owner,  for  the 
purpose  of  taking  away  his  property,  is  liable  in  trespass:  NeUon  ▼.  Oarey^ 
114  Mass.  419,  citing  tiie  principal  case. 

The  FBnrdPAL  oasb  is  oitbi>  in  FfUtey.  ifoyiiard,  111  Mass.  254,  to  the 
\tStoX  that  an  entire  floor,  or  a  series  of  rooms,  or  even  a  single  room,  may  be 
Wt  for  lodgings  so  separated  from  the  rest  of  the  house  as  to  beoome  in  fact 
%^  in  law  th^  separate  tenement  of  the  lessee. 
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SHW!i*HMitT>  V,  Ghambeblain. 

[8  Om4T.  aas.] 
DntAHD  OF  Patmxnt  of  Kotb  Payable  at  Pabtioulab  Bank,  maA%  «t  tlyit 
bulk  after  dote  of  bminefls  boon,  but  to  whiob  the  officers  of  the  bank 
answer  that  the  maker  haa  no  fnnda  there,  ia  sofficient  to  oharge  the  in* 
doner. 

Aonoif  on  oontraot  against  the  indorser  of  a  promiaaoiy  note 
payable  at  the  Merohante'  Bank  in  Boston.  Answer,  want  of 
demand  and  notice.  The  juiy  found  for  the  plaintiff,  and  the 
defendant  excepted. 

F.  W.  Satoyer,  for  tiie  defendant 
JET.  L.  ffateUan,  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  The  single  question  in  this  case  is, 
whether  due  demand  was  made  on  the  promisor  by  the  notary 
public.  We  consider  the  evidence  that  tiie  hours  of  business  at 
the  banks  in  Boston  usually  ended  at  two  o'clock  for  some  pur- 
poses, inr^luding  paying  checks,  immaterial.  Whatever  was  the 
custom  of  the  bank  about  closing  business,  it  was  open  when 
the  notary  went,  and  officers  were  there  competent  to  answer, 
and  their  answer  was  competent  to  show  that  the  promisor  had 
no  funds  there  for  the  purpose  of  paying  the  note  demanded; 
this  was  a  default  and  dishonor  of  the  note,  upon  which  notice 
could  properly  be  given,  and  was  given,  to  the  indorsers. 

Exceptions  overruled.  

DsMAND  ON  Non  Patabls  at  Pabtioulab  Bank  matt,  aa  a  general  role, 
be  made  in  banking  hoart.  Bat  a  demand  after  banking  boon  lain  tome  eaaet 
■affioient:  See  ffarrUon  y.  Orawder,  45  Am.  Dec  290,  note  293,  where  prior 
I  are  ooUected. 


COMMONWEAIJTH    V.    TlVNON. 

[8  OaAX,  876.] 

PosannoN  of  Bubolabious  Implbmbnts  with  QcnLTT  Intent  mat  bb  Joint 
aa  well  aa  teveral;  and  where  the  gailty  intent  of  several  ii  manifested 
by  their  joint  act  it  become  a  joint  offense.  In  soch  oases,  all  who  join 
in  the  commission  of  the  act  may  be  indicted  either  jointly  or  separately* 

Indiotmbnt  against  Two,  Allbgino  that  Thbt  had  in  thbib  Possbsston, 
on  a  certain  day,  certain  implements  designed  and  adapted  for  forcing  and 
breaking  open  bnildings,  safes,  trnnks,  and  vaalts,  sufficiently  sets  forth 
a  joint  possession  and  charges  a  joint  offense  in  apt  words,  under  the 
Massachusetts  statute  of  1863,  chapter  194.  Under  this  allegation,  it  ii 
oompetent  to  prove  the  commission  of  one  offense  by  both  defendants  on 
any  day  after  the  statnte  took  effect  and  before  the  indictment  was  found. 
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IvDiomxHT  GBABonro  PoasBssioir  of  Bubolabious  Implkmsmts  wrrn  ly. 
TKfT  TO  Uaa  Thbbc  for  the  parpoae  of  breaking  and  entering  a  bailding, 
or  other  depository  of  money  or  goods,  in  order  t^  steal  therefrom,  need 
not  allege  an  intent  to  ose  them  in  a  particular  place,  or  for  a  special 
purpose,  or  in  any  definite  manner;  it  is  soffident  to  allege  a  general  intent. 

PlOOF  THAT  SOMB  OF  IllPLBMBNTS  DESCRIBED  IN  INDICTMENT,  under  Mossa- 

ehusetts  statute  of  1853,  chapter  194,  were  in  the  possession  of  tho 
defendant,  and  designed  and  adapted  to  effect  the  objects  charged  in  the 
Indictment,  is  sufficient. 

I*  IS  NOT  NBOBSaABT  TO  PbOYB  THAT  IMPLEMENTS  WEBB  ObIGINALLT  IN- 
TENDED FOB  Unlawful  Use  in  order  to  sustain  an  indictment  under  tho 
Massachusetts  statute  of  1853,  chapter  194.  It  is  sufficient  if  they  are 
suitable  for  the  purpose  charged. 

When  Common  Design  ob  Entebpbise  between  Two  Defendants  is  first 
proTcd,  declarations  of  one  of  them  in  relation  to  the  joint  undertaking 
are  admissible  against  both. 

Pboof  of  Mebe  Possession  of  Bubolabious  Implements  bt  One  Defend- 
ant, where  two  defendants  intend  to  use  them  in  a  joint  undertaking,  is 
not  sufficient  to  sustain  an  indictment  under  the  Massachusetts  statute  of 
1853,  chapter  194,  as  against  the  defendant  whose  possession  of  the  imple- 
ments is  not  proved. 

iBDionoQiT  against  Hugh  Tivnon  and  James  Johnson  for  hav- 
ing in  their  possession  certain  implements  designed  and  adapted 
for  forcing  and  breaking  open  buildings,  eades,  trunks,  and 
vaults,  in  order  to  feloniously  steal  from  them.  The  faots 
sufficiently  appear  from  the  opinion. 

J.  E.  Bradley,  for  the  defendant. 

J,  H.  Clifford,  aUomey^general,  for  the  commonwealth. 

By  Court,  Bioelow,  J.  1.  There  is  nothing  in  the  nature  of 
the  offense  with  which  the  defendants  stand  charged  which  ren- 
ders it  several,  so  that  it  cannot  be  committed  in  concert  by 
two  or  more  persons.  It  does  not  resemble  perjury  and  other 
similar  crimes,  which  must  necessarily  be  the  distinct  act  of 
one  individual,  in  the  commission  of  which  another  cannot  join; 
but,  like  most  criminal  acts,  it  may  well  be  the  joint  act  of  two 
or  more.  The  possession  of  burglarious  implements  with  a 
guilty  intent  is  the  gist  of  the  offense  set  out  in  the  indictment. 
Buch  possession  may  be  joint  as  well  as  several;  and  where  the 
guilty  intent  of  several  is  manifested  by  their  joint  act,  it  be- 
comes a  joint  offense.  In  such  cases,  by  the  well-settled  rule 
of  criminal  pleading,  all  who  join  in  the  commission  of  the  act 
may  be  indicted  either  jointly  or  separately:  2  Hale  P.  C.  173; 
Begina  v.  Alhinsan,  1  Salk.  882.  The  offense  charged  in  the 
present  case  is  analogous  to  that  of  having  in  possession  coun- 
terfeit coin  with  a  guilty  intent,  of  which  two  or  more  persons 
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acting  in  concert  may  be  jointly  indicted:  Regina  ▼.  Bogprs,  2 
Moo. '86;  Begina  v.  WiUiama,  Car.  &  M.  259.  The  allegation 
in  the  indictment  sufficiently  sets  forth  that  the  tools  or  imple- 
ments were  in  the  possession  of  both  the  defendants,  and 
charges  a  joint  offense  in  apt  words  and  according  to  the  prece- 
dents. 

2.  As  the  offense  charged  in  the  indictment  was  one  into 
which  time  did  not  enter  as  an  essential  ingredient,  it  was  suffi- 
cient to  all^e  it  on  any  day  after  the  passing  of  the  statute  of 
1853,  chapter  194,  which  created  the  offense,  and  before  the 
finding  of  the  indictment.  Under  this  allegation,  it  was  com- 
petent to  prove  the  commission  of  one  offense  by  both  defend- 
ants on  any  day  after  the  statute  took  effect,  and  before  the 
indictment  was  found:  Archb.  Crim.  PL,  5th  Am.  ed.,  40,  41. 

3.  The  gist  of  the  offense  being  the  possession  of  the  burgla- 
rious implements  with  an  intent  to  use  them  for  the  purpose  of 
breaking  and  entering  a  shop,  building,  safe,  or  other  deposi- 
tory of  money  or  goods,  in  order  to  steal  therefrom,  it  was  suffi- 
cient to  allege  such  possession  with  the  guilty  intent,  without 
further  specific  averment.  The  offense  was  complete  when  the 
tools  were  procured  with  a  design  to  use  them  for  a  burglarious 
purpose.  A  general  intent  was  sufficient.  It  was  not  neces- 
sary to  allege  or  prove  an  intent  to  use  them  in  a  particular 
place,  or  for  a  special  purpose,  or  in  any  definite  manner.  In 
this  respect  the  offense  charged  is  similar  to  that  of  having  In 
possession  counterfeit  bills  with  intent  to  utter  them  as  tru«). 
It  is  never  necessary  to  aver  or  prove  the  time,  place,  or  man* 
ner  in  which  the  bills  were  intended  to  be  uttered:  Archh 
Crim.  PI.  513. 

4 .  The  indictment  properly  charges  that  all  the  instruments 
or  tools  named  therein  were  adopted  and  designed  for  the  un- 
lawful purposes  specified.  But  it  was  not  necessary  to  prove 
either  that  the  defendants  were  possessed  of  all  the  implements 
described,  or  that  all  of  them  were  designed  or  adapted  to  effect 
th^  objects  charged  in  the  indictment  The  offense  was  the 
same,  and  the  like  punishment  was  prescribed,  whether  the  de- 
fendants were  found  guilty  of  having  in  their  possession,  with 
an  unlawful  intent,  any  one  or  all  of  the  implements  specified. 
The  number  of  articles  alleged  was  therefore  wholly  immaterial. 
It  was  no  variance  if  only  one  of  them  was  proved  to  have  been 
in  the  |)OSsession  of  the  defendants  as  charged,  and  such  proof 
was  sufficient  to  constitute  the  entire  offense  set  out  in  the  in- 
diotment:  Archb.  Crim.  PI.  49. 
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5.  Nor  do  we  think  it  necessary,  in  order  to  create  the  offense 
which  the  statute  is  designed  to  punish,  that  it  should  appear 
that  the  tools  or  implements  were  originally  made  or  intended 
for  an  unlawful  use.  If  they  are  suitable  for  the  purpose,  so 
that  they  can  be  used  to  break  and  enter  burglariously,  it  is 
wholly  immaterial  that  they  were  also  designed  and  adapted  for 
honest  and  lawful  uses.  A  chisel  or  center-bit,  though  a  tool  in 
common  use  for  ordinaiy  purposes,  is  quite  as  efficacious  in  the 
hands  of  a  buiglar,  to  carry  out  his  felonious  intent,  as  a  jimmy 
or  a  lock-picker,  which  is  made  for  the  sole  purpose  of  being 
used  to  break  and  enter  buildings. 

6.  A  common  design  or  enterprise  between  the  defendants 
being  first  proved,  it  was  clearly  competent  to  admit  the  declara- 
tions of  one  of  them,  in  relation  to  the  joint  undertaking  to 
affect  both.  This  rule  is  not  confined  to  cases  where  a  con- 
spiracy is  charged,  but  it  is  applicable  whereyer  a  combination 
to  effect  a  particular  object  is  established.  It  rests  on  the 
principle  that  each  is  agent  for  the  other  in  all  matters  relating 
to  the  common  object,  and  the  acts  and  declaibtions  of  one  in 
furtherance  of  such  object  are  admissible  to  effect  the  principal 
as  well  as  the  agent:  1  Greenl.  Ev.,  sec.  Ill,  and  cases  cited. 

7.  We  have  no  doubt  that  proof  of  possession  by  the  defendants 
of  any  of  the  implements  named  in  the  indictment,  either  actual 
or  constructiye,  would  be  sufficient  evidence  to  warrant  a  convic- 
tion if  accompanied  by  the  guilty  intent.  But  what  is  meant 
by  constructive  possession?  It  would  be  proved  by  evidence 
that  the  implements  were  held  by  one  for  himself  and  as  agent 
for  another;  that  they  were  jointly  bought  and  owned,  but  kept 
by  one  only,  or  procured  and  held  by  one  by  mutual  agreement, 
or  at  the  request  of  another;  or  that  they  were  deposited  in 
some  place  mutually  agreed  on,  to  which  either  could  resort  at 
pleasure.  These  and  other  instances  which  might  be  stated 
would  constitute  constructive  possession. 

But  the  instruction  given  to  the  jury  in  the  present  case'  on 
this  point  went  further.  It  not  only  authorized  the  jury  to 
convict  the  defendants  on  proof  of  a  constructive  possession, 
but  it  warranted  a  conviction  of  both,  although  there  was  evi- 
dence of  possession,  either  actual  or  constructive,  by  one  only. 
The  instruction  was,  that  the  possession  of  one,  both  intending 
to  use  them  in  a  joint  undertaking,  was  the  possession  of  both. 
The  error  in  this  proposition  is  that  it  makes  the  guilty  intent, 
without  possession,  the  sole  ingredient  in  the  offense;  whereas 
the  statute  punishes  such  intent  only  when  it  is  connected  with 
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posseanon  of  the  baig^larious  implementa.  Under  the  instrao* 
'  tion  giyen  to  the  joiy,  a  person  might  be  oonTicted  on  proof  that 
he  intended  to  unite  in  a  joint  undertaking  or  enterprise  to  com- 
mit a  burglary  before  any  tools  or  implements  were  obtained  for 
the  purpose,  although  when  they  were  subsequently  procured 
and  in  the  possession  of  his  associate  in  order  to  carry  out  the 
preconcerted  design  he  had  abandoned  his  unlawful  intent,  and 
had  then  determined  not  to  use  the  implements  for  the  purpose 
for  which  they  were  obtained.  We  are  therefore  of  opinion 
that  there  was  a  misdirection  on  this  point,  and  that  there  must 
be  a  new  trial. 
Exceptions  sustained.  

AfTiB  Proov  ov  Gombknatiov  BiTWSBir  Pabsdb  the  aote  or  deeUrmtion* 
of  one  are  evidenoe  ageinet  the  others:  See  State  t.  Jokmmmt  65  Am.  Deo. 
883,  note  886,  where  other  cMee  are  ooUeoted* 


GOMMONWEAI/TH    V.   TOLUVEB. 

[8  aa4T,886.] 
Iir  PBossounoNs  roa  Assault,  It  is  Unnxobssabt  to  Pbotx  Plaos  of 
oommitting  the  offense  precisely  as  it  is  alleged  in  the  indiotment.  An 
indiotment  for  an  assault  in  one  town  is  supported  by  proof  of  an  assault 
in  another  town  in  the  same  eonnty,  and  within  the  jurisdiotion  of  the 
oonrt. 

Indiotment  for  an  assault  at  Boston.  At  the  trial,  evidence  of 
an  assault  at  Chelsea  was  admitted  over  the  defendant's  objec- 
tion.   The  other  facts  are  Stated  in  the  opinion* 

8.  D.  Parker^  for  the  defendant. 

J,  H.  Clifford^  aUomey-generdl,  for  the  commonwealth. 

By  Court,  Dewet,  J.  In  criminal  prosecutions  of  a  character 
like  the  present,  it  is  unnecessary  to  prove  the  place  of  commit- 
ting the  offense  to  be  precisely  in  accordance  with  the  allega- 
tion in  the  indictment.  Place  is  immaterial,  unless  when  it  is 
matter  of  local  description,  if  the  offense  be  shown  to  have  been 
committed  within  the  county.  All  that  is  necessary  to  be  shown 
is  that  the  offense  was  committed  at  any  place  within  the  county: 
2  Hawk.  P.  C,  c.  25,  sec.  84;  2  Russell  on  Crimes,  7th  Am.  od., 
799;  1  Arehb.  Crim.  PL,  5th  Am.  ed.,  99.  It  was  no  objection, 
therefore,  to  the  competency  of  the  evidence  offered  that  it 
tended  to  prove  an  assault  committed  in  Chelsea,  while  the  in- 
dictment  alleged  the  same  to  have  been  committed  at  Boston, 
both  places  being  within  the  county  of  Suffolk,  and  equal^:* 
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wiiUii]:  the  jurisdiction.    This  rule  has  been  so  long  recognized 
and  acted  upon  that  the  case  presents  no  new  or  doubtful  ques- 
tion to  be  solved. 
Fxoeptions  oyerruled.         

LoiAJ.  OFFBirax  must  bb  Dssobibed  as  Ck>MinTTKD  IK  Pabtioular  Town  I 
State  ▼.  Nixon,  46  Am.  Dae  135.  The  venoe  mnat  be  laid  in  the  county  in 
which  the  offense  was  committed. 

Offpvsb  mot  Local  vx  its  Natubb,  though  charged  to  have  been  com- 
mitted f  1  a  particuhur  town,  may  be  proTed  to  have  been  committed  anywhere 
within  the  county:  CommonwecUth  v.  Creed,  8  Gray,  389;  Commontoealth  v. 
Hfffrxm,  102  Mass.  150;  Carlisle  v.  Stale,  32  Ind.  58,  all  citing  the  principal 
ease.  Simple  larceny  is  an  offense  not  local  in  its  nature,  and  the  particular 
place  where  it  was  committed  is  immaterial  if  it  b  in  the  county  aUegedx 
CammonMeaUh  ▼.  Laveryt  101  Mass.  208,  citing  the  principal  case. 


Wabner  v.  Bacon. 

[8  GhUT,  897.] 

firaoiAL  Damaoir  mot  Impubd  bt  Law  as  Nbcbssabt  Comsbqubmcbs  of 
Bbbaoh  of  Agbbbmbmt  to  convey  real  estate  cannot  be  recovered  in  an 
action  for  such  breach  unless  they  are  alleged  in  the  declaration. 

Damaobs  Sustaimbd  aftbb  AcnoM  Bbouoht  fob  B&bach  of  Agbbbmbmt 
to  convey  real  estate,  by  reason  of  tHe  withholding  thereof  from  the 
phuntifi^  cannot  be  given  in  evidence  in  that  action,  but  may  be  recov- 
ered in  a  subsequent  action. 

Plaimtiff  oammot,  in  Action  fob  Bbbacb  of  Aobbbicbmt  to  Convbt 
Rbal  Estatb,  Rboovbb  Expbnsbs  incurred  by  him  in  erecting  a  build- 
ing on  his  other  land  by  reason  of  his  not  obtaining  a  right  to  put  thereon 
a  similar  building  standing  upon  the  land  agreed  to  be  conveyed.  That 
gronnd  of  damage  is  too  remote,  not  being  a  proximate  consequence  of 
the  breach  of  the  agreement. 

Whbbb  Onb  of  Two  Pabtibs  to  Aobbbmbnt  for  Exohamob  of  Lamm 
Exbcutbs  his  CTonvetancb,  and  the  other  then  refuses,  but  afterwards 
executes  his  conveyance  also,  which  is  accepted,  such  acceptance  is  a 
bar  to  an  action  by  the  first  grantor  for  the  rent  of  the  land  granted  by 
him  between  the  dates  of  the  two  conveyances. 

Wbebb  Pabtt  to  Aobbbmbnt  to  Convey  Rbal  Estate  has  Brought 
Omb  Action  tor  damages  for  the  breach  of  the  agreement,  he  may,  in  a 
subsequent  action  on  the  same  agreement  brought  after  a  conveyance  has 
been  made  and  accepted,  recover  the  legal  damages  sustained  by  him  be- 
tween the  time  when  the  former  action  was  commenced  and  the  time 
wheo  the  conveyance  was  made  to  him,  by  reason  of  his  not  having,  dur- 
ing  that  interval,  a  fuU  title  to  the  estate;  ac<^  he  may  also,  in  such 
action,  recover  the  amount  of  the  rent  which  was  accruing  during  that 
time,  and  which  the  defendant  received.  But  in  such  action  evidence 
that  the  defendant  was  induced  to  make  the  agreement  by  tha  false  and 
fraudulent  representations  of  the  plaintiff  cannot  be  admitted  either  by 
way  of  bar,  set-off,  or  recoupmenl 
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Two  aotions  of  contract  upon  a  written  agreement  between 
Samuel  Bacon  and  Levi  B.  Warner  for  the  sale  by  the  former  to 
the  latter  of  land  in  Egremont,  with  a  house  and  bam  thereon, 
and  including  a  wood-lot,  for  a  part  of  the  price  of  which  he 
was  to  receive  a  house  and  lot  in  Brooklyn,  and  the  residue  in 
certain  stock  and  a  note.  In  December,  1854,  Warner  per- 
formed his  part  of  the  agreement,  and  Bacon  accepted  the  deed 
and  stocky  or  retained  them  in  his  possession,  but  refused  and 
neglected  to  make  or  deliyer  a  deed  of  his  land  in  Egremont 
to  Warner.  On  the  twenty-eighth  of  January,  1855,  Warner 
brought  the  first  action  on  the  agreement,  alleging  performance 
on  his  part,  and  Bacon's  neglect  and  refusal,  but  not  alleging 
any  special  damage.  On  the  eleyenth  of  May,  1855,  the  de- 
fendant executed  the  deed  of  the  Egremont  property,  and  ten- 
dered it  to  the  plaintiff,  who  accepted  it,  and  took  possession  of 
the  property.  At  the  June  term,  1855,  the  defendant  filed  his 
answer,  denying  the  agreement  and  the  plaintiff's  performance. 
At  the  June  term,  1856,  the  defendant  filed  a  supplemental 
answer,  alleging  the  defendant's  tender  and  the  plaintiff's  ac- 
ceptance of  the  deed  of  the  Egremont  property,  and  the  plain- 
tiff's subsequent  possession  under  it.  A  trial  was  then  had, 
and  a  bill  of  exceptions  signed.  In  this  the  plaintiff  contended 
that  he  was  entitled  to  recover  from  the  defendant  all  such 
damages  as  he  had  actually  sustained  by  the  breach  of  the  con- 
tract by  the  defendant;  that  in  addition  to  the  damages  sus- 
tained by  him  prior  to  the  date  of  the  writ  he  was  entitled  to 
recover  all  damages  that  accrued  to  him  between  the  date  of  the 
writ  and  the  eleventh  of  May,  1855,  when  the  tender  was  made. 
The  plaintiff  offered  to  prove,  as  matter  of  damages:  1.  That 
the  defendant  forbade  his  having  anything  done  to  or  with  the 
Egremont  property,  and  refused  to  allow  him  to  remove  a  bam 
from  said  property  to  other  land  of  the  plaintiff;  2.  That  the 
plaintiff,  about  the  first  of  April,  1855,  made  excavations  and 
got  out  stone  to  build  a  bam  on  his  other  land;  3.  That  the 
defendant  received  rent  on  the  Brooklyn  property  before  the 
first  of  April,  1855;  4.  That  rent  was  received  by  the  defendant, 
subsequently  to  the  first  of  April,  on  the  Egremont  property. 
The  jury  found  for  the  plaintiff,  and  assessed  the  damages  at 
sixteen  dollars.  The  plaintiff  excepted.  The  other  facts  an 
stated  in  the  opinion. 

O.  N.  Emenon^  for  the  plainiifl. 
J.  Prioe^  for  the  defendant. 
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By  Court,  Mbtoalf,  J.  The  judge  righUy  excluded  e^i- 
denoe  of  the  four  matters  of  damage  which  the  plaintiff  offered 
to  prove.  Without  inquiriug  whether  they  would,  under  any 
form  of  declaration,  have  been  legal  grounds  of  damage,  it  is 
sufficient  for  the  decision  of  this  case  that  they  were  not  the 
neoessaiy  consequences  of  the  defendant's  breach  of  agreement^ 
which  are  implied  by  law,  and  were  not  alleged  in  the  declara- 
tion. Nor  were  they  consequences  which  (in  the  language  some- 
times used  by  judges)  "in  all  probability"  might  follow,  or 
would  be  **  very  likely  to  follow,"  from  that  breach:  See  Bich" 
ardson  v.  Mellish,  2  Bing.  239;  Ooslin  t.  Corry,  7  Man.  &  Gr. 
846;  Ferrer  v.  Beale,  1  Ld.  Raym.  692;  1  Ch.  PL,  6th  Am.  ed., 
870,  441;  2  Oreenl.  Ey.,  sec.  264.  **  Mere  collateral  damage,^* 
says  Holroyd,  J.,  "  must  be  stated  in  the  declaration  in  order 
to  entitle  the  plaintiff  to  give  it  in  evidence,  lest  otherwise  the 
defendant  might  be  taken  by  surprise:"  BaUley  v.  Faulkner,  3 
Bam.  &  Aid.  294.  And  this  rule  of  the  conunon  law  is  not 
changed  by  the  practice  act  of  1862,  chapter  812:  Baldwin  v. 
Western  BaHroad,  4  Gray,  836. 

The  judge  also  ruled  that  the  plaintiff  "  was  to  be  limited  to 
such  damages  as  he  had  sustained  up  to  the  date  of  his  writ." 
ind  this  is  the  general  rule  of  law:  PU/ard's  Ccae,  10  Co.  117; 
Com.  Dig.,  tit.  Damages,  D;  Pierce  y.  Woodward,  6  Pick.  206. 
There  are,  however,  exceptions  to  the  rule.  And  the  question 
now  is,  whether  the  damage  sustained  by  the  plaintiff  after  the 
date  of  his  writ,  from  the  defendant's  omission  to  convey  to  him 
the  Egremont  estate,  is  within  the  rule,  or  is  an  exception  to  it. 
There  is  a  compilation  of  most  of  the  decisions  on  this  subject 
in  Sedgwick  on  Damages,  o.  3,  and  Mayne  on  Damages,  33-38. 
In  the  latter  book  it  is  said  that  ''  damages  arising  subsequent 
to  action  brought,  or  even  to  the  date  of  verdict,  may  be  taken 
into  consideration  when  they  are  the  natural  and  necessary 
result  of  the  act  complained  of;  and  where  they  do  not  themselves 
constitute  a  new  cause  of  action."  "  On  the  other  hand,  where 
the  damages  subsequent  to  the  commencement  of  the  action  are 
not  the  necessary  result  of  the  alleged  wrong,  or  where  they 
might  be  the  foundation  of  a  fresh  action,  they  cannot  be 
included  in  the  verdict  of  the  jury."  The  application  of  these 
rulee  to  particular  cases,  like  the  application  of  other  rules  of 
law  which  seem  very  plain,  is  often  very  difficult.  We  find  no 
adjudged  case  which,  if  we  were  to  regard  it  as  a  binding  author- 
ity, would  be  decisive  of  the  case  at  bar. 

Oui  judgment  is,  that  the  continued  withholding  of  a  oonvqr* 
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«noe  of  the  Egremont  estate,  after  the  twenty-eighth  of  Jtamarj 
(the  date  of  the  writ)  till  the  eleventh  of  May,  when  the  convey- 
ance was  made,  is  not  a  damage  recoverable  in  this  action.  We 
think  the  case  is  more  analogous  to  those  in  which  damage  sus- 
tained after  action  brought  has  been  held  not  to  be  recoverable 
than  to  those  in  which  it  has  been  held  that  it  may  be  recovered. 

In  Hanibleton  v.  Veere,  2  Saund.,  pt.  2, 169,  the  declaration 
was  for  the  defendant's  procuring  the  plaintiff's  apprentice  to 
depart  from  his  service,  and  for  loss  of  that  service  for  the  resi- 
due (four  years)  of  the  term  of  apprenticeship.  Judgment  was 
arrested,  because  the  juiy  assessed  damages  generally,  as  declared 
for;  the  court  saying  the  plaintiff '' ought  to  have  recovered 
damages  for  the  loss  of  service  until  the  exhibiting  of  the  bill  only, 
and  no  more."  See  other  like  cases  in  the  notes  by  Williams 
and  others  to  the  principal  case,  and  also  the  opinion  of  Battle, 
J.,  in  Moore  v.  Ixwe,  3  Jones  L.  215.  In  Powers  y.  Ware,  i 
Pick.  106,  which  was  an  action  of  covenant  on  an  indenture  of 
apprenticeship,  brought  before  the  expiration  of  the  apprentice- 
ship for  not  maintaining  the  apprentice,  it  was  decided  that 
damages  could  be  recovered  only  to  the  date  of  the  writ.  The 
reason  given  was,  **  for  aught  we  know,  tbe  defendant  may  be 
ready  to  perform  his  covenant  in  future."  And  it  was  said  by 
tiittiedale,  J.,  that,  "  in  the  case  in  Saunders,  the  future  damage 
could  not  be  assessed,  inasmuch  as  the  apprentice  might  re- 
turn: "  HodsoU  V.  StaUebrass,  8  Per.  &  Dav.  203.  These  reasons 
seem  as  applicable  to  this  case  as  to  those. 

The  same  rule  of  damages  is  applied  to  actions  for  an  obstruc- 
tion, which  may  be  temporary,  of  a  stream  of  water,  of  a  way, 
or  of  light  and  air:  Duncan  v.  Maridey,  Harp.  276;  Cole  v. 
Sprowl,  85  Me.  161  [56  Am.  Deo.  696];  Blunt  v.  McGormick,  8 
Denio,  288.  But  if  the  obstruction  be  permanent,  so  that  the 
plaintiff  can  no  more  have  the  flow  of  a  stream,  or  the  enjoy- 
ment of  a  way,  or  light  or  air,  then  all  the  damages  which  he 
sustains  from  the  destruction  of  his  rights  are  recoverable: 
Troy  V.  Cheshire  Railroad,  23  N.  H.  88  [55  Am.  Dec.  177).  And 
if  this  defendant  had  conveyed  the  estate  to  a  third  person, 
before  this  action  was  brought,  and  thus  made  himself  unable 
to  convey  it  afterwards,  the  plaintiff  would  have  been  entitied 
to  all  the  damages  sustained  by  the  loss  of  the  estate.  But  the 
facts  of  the  case  show  only  a  temporaiy  withholding  of  the 
plaintiff's  rights,  for  which,  as  in  ihe  cases  above  cited,  dam* 
ages  have  been  held  recoverable  only  to  the  time  of  action 
oommenced. 
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It  might  have  been  wise  in  the  defendfmt  if  he  had  not  ob- 
jected to  the  recoYeij  of  damage  sustained  by  the  plaintiff 
between  the  date  of  his  writ  and  the  day  when  the  conveyance 
was  made.  In  Ooalin  y.  Corry,  7  Man.  &  Gr.  845,  where  § 
defendant,  on  the  trial  of  an  action  for  a  libel,  permitted  eyi- 
dence  to  be  given  of  damage  caused  after  action  brought, 
Tindal,  C.  J.,  said:  "  By  permitting  this  evidence  to  be  given, 
the  defendant  may  possibly  have  escaped  a  second  action  brought 
against  him.  It  was  therefore  far  from  an  impolitic  thing  to 
allow  damages  to  be  assessed  for  the  whole  cause  of  complaint 
in  one  action." 

Exceptions  overruled. 

The  plaintiff  then  brought  a  second  action  to  recover  the  spe- 
cial damages  which  accrued  to  him  between  the  date  of  the 
first  writ  and  the  eleventh  of  May,  1856,  and  set  forth  the  same 
breach,  but  alleged  specially  the  four  items  of  damage  which  he 
attempted  to  prove  at  the  first  trial.  The  defendant  alleged  in 
his  answer:  1.  The  former  judgment;  2.  Performance  of  the 
agreement;  8.  That  the  defendant  was  induced  to  make  the 
agreement  by  the  false  and  fraudulent  representations  of  the 
plaintiff  as  to  the  value  and  condition  of  the  estate  in  Brooklyn; 
4.  A  denial  of  the  alleged  items  of  damage.  The  parties  sub- 
mitted the  case  on  a  statement  of  the  facts,  admitting  **  that 
the  plaintiff  suffered  some  injuiy  by  the  defendant's  said  breach 
of  the  contract,  which  was  not  recovered  and  was  not  admitted 
to'be  proved  in  the  first  action."  The  case  was  argued  by  the 
eame  counsel. 

Mbtoalf,  J.  If  the  damages  now  sued  for  could  have  been 
recovered  in  the  former  action,  they  cannot  be  recovered  in 
this.  But  it  does  not  follow,  as  of  course,  that  they  can  be  re- 
covered now  because  they  were  allowed  to  be  recovered  then. 
A  plaintiff  may  fail  to  recover  all  the  damages.he  is  entitled  to 
by  not  so  framing  his  declaration  as  to  cover  them  all,  or  by 
not  so  managing  his  case  as  to  bring  the  full  damages  to  the 
consideration  of  the  court  or  the  jury.  What  he  thus  loses  is 
lost  by  his  own  fault.  Or  a  plaintiff  may,  by  the  erroneous  ex- 
clusion of  evidence,  be  deprived  of  a  part  of  his  legal  damages. 
What  he  thus  loses  is  lost  by  the  error  of  the  court;  yet  his  rem- 
edy is  not  a  new  action  for  the  recovery  of  what  he  was  not  be- 
fore permitted  to  recover,  but  a  new  trial  of  the  first  action  on  a 
setting  aside  of  the  verdict  for  such  wrong  exclusion  of  evidence. 
This  plaintiff  first  atiempied  that  course;  and  if  the  evidence 
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had  not  been  xighil;  exduded  in  the  fonner  oaae,  a  new  tria^ 
would  have  been  ordered. 

The  damages  now  demanded  are  those  only  which  the  phiin- 
tiff  sustained,  if  at  all»  after  the  commencement  of  the  former 
action.  For  all  previous  damages  he  has  recoTered,  or  might  have 
recovered,  in  that  action,  his  full  legal  recompense.  The  deo- 
laration  in  this  case  seta  forth  four  grounds  of  damage:  1.  Tho 
plaintiff's  deprivation  after  the  first  action  was  brought  and  un- 
til  the  Egremont  estate  was  conveyed  to  him,  of  tbe  ben^t  and 
advantage  which  he  would  have  enjoyed  from  the  full  title  to  it 
during  that  interval;  2.  The  expenses  incurred  by  him  in  pre- 
paring to  build  a  bam  on  his  other  land,  by  reason  of  his  not 
obtaining  a  legal  right  to  place  thereon  a  bam  that  was  on  the 
land  which  the  defendant  had  agreed  to  convey  to  him;  3.  His 
loss  of  the  use,  improvement,  and  income  of  the  estate  in  Brook- 
lyn which  he  conveyed  to  the  defendant;  4.  The  loss  of  the 
rents  of  the  estate  that  was  to  be  conveyed  to  him;  the  defend- 
ant having  collected  them. 

The  second  and  third  grounds  of  the  plaintiff's  claim  are 
easily  disposed  of.  He  has  no  legal  cause  of  action  for  either;  and 
would  not  have  been  entitled  to  d/unages  for  the  second,  even 
if  the  defendant  had  never  conveyed  the  estate  to  him.  That 
ground  of  damage  is  too  remote,  not  being  a  proximate  conse- 
quence of  the  defendant's  breach  of  agreement:  Sibley  v.  Hoar, 
4  Gray,  222;  Blood  v.  Nashua  d  Lowell  Railroad,  2  Id.  137  [61 
Am.  Dec.  444];  WaiJtsy.  GUberi,  10Cu8h.l77;  2  Greenl.  Ev.,  sec. 
256.  The  third  ground  is  to  be  regarded  precisely  as  if  the 
plaintiff  had  paid  money  as  the  consideration  for  the  stipulated 
conveyance,  instead  of  transferring  property  as  the  considera- 
tion Uierefor,  and  as  if  he  were  now  seeking,  as  damages,  the 
loss  of  the  use  of  the  money  up  to  the  day  when  tho  conveyance 
was  made  to  him  and  accepted  by  him.  If  that  conveyance  had 
not  been  made  and  accepted,  the  plaintiff  would  have  been  en- 
titled, in  the  former  action,  to  recover  the  amount  of  the  con- 
sideration which  he  had  advanced,  and  interest  thereon,  if  it  bod 
been  money,  or  an  equivalent  for  interest,  as  the  facts  were. 
But  the  claim  to  recover  back  the  consideration  was  extinguished 
by  the  acceptance  of  the  conveyance  after  action  brought;  an<? 
the  principal  being  in  effect  paid,  no  legal  claim  to  the  interest, 
or  to  its  equivalent,  longer  exists:  OageY.  OanneU,  11  Mass.  217; 
Dixon  V.  Parkes,  1  Esp.  110;  TUlotson  v.  Pr&ston,  3  Johns.  229. 

The  question  on  the  first  and  fourth  grounds  of  the  plaintiff's 
pieeent  claim  is,  whether  thev  constitute  a  new  cause  of  action. 
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or  are  only  new  damages  resulting  from  the  original  cause  of 
action.  A  fresh  action  cannot  be  brought  unless  there  be  both 
a  new  unlawful  act  and  fresh  damage:  Howell  v.  Young ^  5  Bam. 
&  Cress.  267;  Eodsoll  y.  StdlUbrass,  11  Ad.  &  El.  806;  S.  0.,a 
Per.  &  Dav.  203;  Adm'r  of  Whiinei  v.  Clarendon,  18  Vt.  258. 
The  application  of  this  doctrine  is  not  always  easy,  and  perhaps 
has  not  always  been  rightly  or  consistently  made. 

In  actions  for  injury  to  the  person  of  tiie  plaintiff  or  his  ser- 
▼anty  by  battery,  or  by  accident  on  a  highway  or  railroad,  etc., 
it  is  the  settled  law  that  damages  may  be  given  for  all  that  the 
plaintiff  may  suffer  in  future  from  the  injury.  The  jury  are  to 
estimate,  as  well  as  they  may  from  the  evidence  before  them,  all 
the  loss  and  damage  which  the  plaintiff  has  sustained  or  wiU 
sustair..  And  when  damages  have  been  once  recovered,  no  new 
action  can  be  maintained  for  sufferings  afterwards  endured  from 
the  tmforeseen  effect  of  the  original  injury:  Fetter  v.  Beat,  1  Ld. 
Raym.  839;  Ferrer  v.  Beale,  692;  S.  C,  sub  nom.  FiUer  v.  Veal^ 
12  Mod.  642;  Fetter  v.  Beale,  1  Salk.  11;  Blach  v.  CarrolUon 
BaUroad,  10  La.  Ann.  33  [63  Am.  Dec.  586];  CuriixB  v.  Bochet^er 
S  Syracuse  BaUroad,  20  Barb.  282;  HodsoU  v.  StaUetn-ass,  supra. 
And,  as  was  stated  in  the  opinion  in  the  former  case,  the  law  is 
the  same  when  one  is  deprived  of  the  enjoyment  of  a  right  to 
the  flow  of  a  stream  of  water,  etc.,  by  a  permanent  obstruction. 
But  we  suppose  the  law  to  be  different  in  that  class  of  cases  to 
which  we  tixen  deemed  and  now  deem  this  to  be  more  analogous. 
Plain  justice  requires  that  a  plaintiff  should  have  a  remedy  for 
all  the  legal  damage  he  sustains  from  a  tort  or  breach  of  con* 
tract;  and  that  if,  by  reason  of  some  rule  of  law,  and  without 
any  fault  or  mistake  of  his,  he  can  recover  only  part  of  that 
diunage  in  one  action,  he  should  be  entitled  to  recover  the  rest 
in  another.  But,  as  special  damage-^that  is,  damage  which 
is  not  the  necessary  consequence  of  the  wrong  complained  of — 
cannot  be  recovered  unless  it  is  alleged  in  the  declaration,  it 
follows  that  such  damage,  sustained  after  an  action  has  been 
brought,  cannot  be  recovered  at  all,  unless  in  a  new  action,  in- 
asmuch as  it  cannot  be  alleged  and  proved  before  it  exists.  And 
in  cases  of  nuisance,  where  damages  after  action  brought  are 
held  not  to  be  recoverable,  it  is  also  held  that  a  new  action  may 
be  maintained  for  a  subsequent  continuance  of  the  nuisance; 
every  continuance  thereof  being  a  new  injury,  and  not  merely  a 
new  damage:  FiUer  v.  Veal,  12  Mod.  544;  Com.  Dig.,  tit.  Action 
«q;K>n  the  Case  for  a  Nuisance,  B;  see  also  Holmes  v.  Wilson,  10 
Ad.  ft  EL  508.    So  where  damages  only  to  the  time  of  action 
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brought  are  allowed  to  be  recovered  for  the  enticing  away  and 
detention  of  apprentices,  or  for  not  maintaining  them  according 
to  contract,  we  hold  that,  for  a  subsequent  detention  or  refusal 
to  maintain,  during  the  continuance  of  the  apprenticeship,  a 
new  action  may  be  supported.  In  Horn  v.  Chandler,  1  Mod. 
271,  the  action  was  against  an  apprentice  who  had  bound  him- 
self to  the  plaintiff  for  seven  years;  and  the  declaration  alleged 
that  the  defendant  went  away  from  the  plaintiff's  service,  *'per 
qmd  he  lost  his  service  for  the  said  term,  which  term  is  not  yet 
expired.''  On  demurrer,  it  was  held  that  though  declaring  for 
the  loss  of  the  unexpired  term  was  **  naught  after  verdict,"  yet 
«ipon  demurrer  the  plaintiff  might  take  damages  for  the  depart- 
ure only,  and  not  for  the  loss  of  service  during  the  term. 
Speaking  of  that  case,  Littledale,  J.,  said:  *'  There  a  fresh  cause 
of  action  arose  every  day:"  EddsoU  v.  SiaUebrass,  11  Ad.  &  EL 
804.  The  same  is  equally  true  of  the  actions  above  mentioned 
for  enticing  away  and  detaining  apprentices,  or  for  refusing  to 
maintain  them.  And  certainly  a  new  action  may  be  maintained 
whenever  there  is  a  new  cause  of  action.  In  Uroy  v.  Cheshire 
B.  B.  Co.,  23  N.  H.  102  [56  Am.  Dec.  177],  Bell,  J.,  in  a  very 
able  opinion,  says  that  if  damages  **  result,  not  from  the  wrong- 
ful acts,  but  from  the  wrongful  continuance  of  the  state  of  fact 
produced  by  those  acts,  they  form  the  basis  of  a  new  action." 

On  these  grounds  and  authorities,  we  are  of  opinion  that  the 
continued  omission  of  the  defendant,  after  the  former  action 
was  commenced,  to  make  a  conveyance  to  the  plaintiff,  was  a 
new  cause  of  action,  and  not  merely  a  new  damage.  If  it  were 
a  new  damage  merely,  that  damage  should  have  been  allowed 
to  be  recovered  in  the  former  suit. 

The  agreement  on  which  this  action  is  brought  was  never  re- 
scinded. It  has  been  hitherto  treated  by  both  parties  as  an  open 
and  continuing  agreement.  If  it  had  been  rescinded,  the  plain- 
tiff must  have  sought  his  remedy,  not  by  an  action  for  the 
breach  of  it,  but  by  some  different  action :  See  Canadav.  Canada, 
6  Cush.  17;  Goodman  v.  Pocock,  15  Ad.  &  El.,  N.  S.,  576;  Eoch- 
etery.  Dela  Tour,  2  El.  &  Bl.  678. 

The  case  of  Classman  v.  Lacoste,  28  Eng.  L.  &  Eq.  140, 
fitrongly  resembles  this.  There  the  plaintiff  had  agreed  to  serve 
the  defendants  for  five  years,  and  they  had  agreed  to  guarantee 
to  him  a  certain  sum  yearly  during  the  continuance  of  the  agree- 
caent.  After  the  five  years  had  expired,  the  plaintiff  brought 
•an  action  on  the  agreement,  alleging  that  the  defendants  had 
aot  guaranteed  nor  paid  the  stipulated  sum  for  his  service  dur* 
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ing  the  fourth  and  fifth  years.  The  defendants  pleaded  in  faav 
a  former  recoyeij  by  the  plaintiff  in  the  court  of  exchequer,  for 
their  default  in  not  paying  him  for  his  services  during  the  first 
and  second  years,  and  for  dispensing  with  his  services  during 
Ihe  vehole  of  the  third  year.  '*  This  plea/'  said  Lord  Campbell, 
"  is  bad,  unless  the  cause  of  action  in  the  present  case  is  the 
Bame  as  that  in  the  action  in  the  court  of  exchequer,  and  the 
damages  recoverable  now  could  have  been  recovered  in  that  ao-- 
tion.  I  am  of  opinion  that  these  damages  could  not  have  been 
recovered  in  that  action,  and  that  the  damages  in  that  action 
could  not  be  assessed  beyond  the  third  year.  For  anything  that 
appears  in  that  action,  the  relation  of  employer  and  employed 
still  continued  between  these  parties.  The  claim  now  being  for 
damages  in  the  fourth  and  fifth  years,  why  should  there  not  be  a 
second  action?  ....  If  the  contract  is  entirely  broken,  and  the 
relation  of  employer  and  employed  put  an  end  to,  I  agree  that  the 
party  suing  ought  to  allege  in  his  declaration  the  whole  grava- 
men that  he  suffers  by  such  breach  of  contract;  and  that  he  may 
recover  therein  all  the  damages  that  may  ensue  to  him  in  conse- 
quence. But  there  is  nothing  to  show  such  a  state  of  facts  in 
the  present  case;  and  I  am  of  opinion  that  the  present  is  a  new 
cause  of  action.'' 

The  result  in  the  present  case  is  that  the  plaintiff  is  entitled 
to  recover  the  legal  damage  sustained  by  him  between  the  time 
when  the  former  action  was  commenced  and  the  time  when  the 
conveyance  of  the  estate  was  made  to  him,  by  reason  of  his  not 
having,  during  that  interval,  a  full  title  to  tiiat  estate.  As  he 
was  in  possession,  that  damage  cannot  be  great 

He  may  also  recover  the  amount  of  the  rent  which  he  would 
haye  been  entitled  to  if  the  estate  had  been  oonv^ed  to  him  ai 
the  stipulated  time,  namely,  the  rent  which  v^as  accruing  at  that 
time,  and  which  the  defendant  received  during  the  aforesaid  in- 
terval: Stone  V.  Knight,  23  Pick.  97;  Burden  v.  Thayer,  8  Met. 
76.  Taking  what  appears  in  the  declaration  in  this  case  in  con- 
nection with  what  appeared  in  the  former  action,  our  inference 
is  that  part  of  the  estate  was  under  lease  to  a  tenant  wheo 
the  agreement  in  suit  was  made,  and  that  the  defendant,  before 
conveying  the  reversion  to  the  plaintiff,  collected  the  rent  re- 
served iu  that  lease.    This  will  be  matter  of  evidence  hereafter. 

Unless  these  two  matters  of  damage  are  adjusted  by  the  par- 
ties, the  case  is  to  go  to  a  jury.  But  the  matter  of  the  plaintiff's 
misrepresentation  and  fraud,  set  out  in  the  defendant's  answer^ 
cannot  be  shown  on  the  trial  of  this  action,  either  bj  m^  of 
bar,  aei-off,  or  reooiqmient 
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Dakaom  must  be  Natural  and  Proxdcatx  CoKsaQuxvoiof  the  aot  or 
omiwion  oomplained  of  in  order  to  be  reooTerable:  See  PaUk  ▼.  Otty  </  Obv- 
ingUm^  66  Am.  Dec  186,  note  191,  where  other  cMee  are  eoUeoted?  IToreetfer 
T.  QrtaH  FoUm  M.  Co..  Id.  217,  note  219;  BwrUm  t.  HoUe^.  63  Id.  401.  note 
403. 

Spioial  Damaobs  must  bb  Allbobd  in  Dbolabatioit  or  they  oannot  be 
rooovered:  Heim  ▼.  MeOantghan^  66  Am.  Dec.  588,  note  603,  where  other 
ceees  are  ooUeoted;  Adam$  ▼.  Bcurry,  10  Gray,  362,  citing  the  principal  caae. 

Mbasubb  of  Damaobs  fob  Bbkach  of  CoivTBACT  TO  Convey  Rbaltt: 
See  Foley  r,  MeKeegan.  66  Am.  Dec  107,  note  116,  where  other  caaee  are  col- 
lected;  Wdeh  ▼.  Lawmm.  Id.  606;  Old  CoUmy  R.  R.  Corp.  v.  Evan$^  Id.  394, 
note  405. 

Daxaobs  mat  bb  Givbn  fob  Futubb  Suffbbino  fbom  Injurt:  See 
Blach  T.  CarrolUon  If.  B.  Co..  63  Am.  Dec  586,  note  589.  If  the  injury  for 
which  an  action  for  damagea  is  brought  reenlta  from  a  canae  which  is  either 
permanent  in  its  character,  or  which  is  treated  as  permanent  by  the  parties, 
it  ia  proper  that  entire  damages  shoold  be  asaetsed  with  reference  to  past  and 
probable  fatare  injury:  Fawle  r,  Nem  Haoen  ds  N.  Co.,  112  Mass.  339,  citing 
the  principal  case 

FoRMEB  Judombnt,  whbn  Bab  TO  SuBSBQUBNT  AoTiON:  See  Lord  V. 
Chadboumet  66  Am.  Dec  290,  note  296,  where  other  cases  are  collected.  A 
judgment  in  an  action  for  damages  is  a  bar  to  another  like  aetioo  between 
the  same  parties  for  subsequent  injuries  for  the  same  cause:  FouoU  r,  Nem 
Havm  S  N.  Co..  107  Mass.  355,  dting  the  principal  < 
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nr  Land  of  Anothbb  can  bb  Aoquirbd  by  Adtbbsb  Usbb 
only  with  the  acquiescence  of  the  owner  of  the  land  In  its  exereiBe  under 
a  claim  of  right.  From  such  a  use  of  an  easement  lor  twenty  years  the 
law  will  presume  a  non-appearing  grant. 
Wbbbb  Ownbb  of  Land,  bbino  on  Samb,  Fobbidb  Anothbb  to  KxBwowa 
Right  to  subvert  the  soil  thereof  for  the  purpose  of  repairing  an  aque- 
duct, under  claim  of  an  easement  in  the  aqueduct  by  adverse  possession, 
such  verbal  orders,  though  unaccompanied  by  further  acts,  are  sufficient 
to  show  an  interruption  of  the  easement. 

Action  of  tort  for  breaking  and  entering  the  plaintiff's  close, 
and  digging  up  the  soil.  The  defendant  admitted  the  entry  and 
digging,  and  claimed  the  right  to  do  so  to  repair  an  aqueduct 
laid  down  across  the  plaintiff's  land.  The  instruction  referred 
to  in  the  opinion  is  as  follows:  '*  That  words,  however  strongly 
denying  the  rights  claimed  by  the  defendant,  or  forbidding 
their  exercise,  unaccompanied  by  any  act  or  deed,  were  not  an 
interruption  of  the  defendant's  user  and  enjoyment."  The 
other  facts  appear  from  the  opinion. 
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M.  Wilcox^  for  the  plaintiflf. 
J.  BocktoeU,  for  the  defendant. 

By  Court,  Bioelow,  J.  The  right  which  the  defendant  claimed 
in  the  plaintiff's  land  was  to  enter  and  dig  up  the  soil  for  the 
purpose  of  repairing  an  aqueduct  which  conducted  water  to 
the  defendant's  premises.  This  right  was  not  founded  on  an 
express  grant,  but  on  adyerse  user  and  enjoyment  of  more  than 
twenty  years.  Upon  the  question  of  a  title  to  an  easement  thus 
acquired,  it  was  clearly  competent  to  show  that  when  the  defend- 
ant attempted  to  exercise  it  he  was  forbidden  by  the  owner  to 
enter  on  the  land,  and  that  he  and  his  servants  were  ordered  off 
of  the  premises.  If  this  was  proved  to  have  been  done  by  the 
plaintiff  in  good  faith,  as  an  assertion  of  his  own  absolute  title 
to  the  land,  and  a  denial  of  any  right  of  the  defendant  theiein» 
it  tended  to  negatiye  the  defendant's  prescriptive  title  to  the 
user  and  enjoyment  of  the  easement  to  enter  and  dig  up  the 
«oil.  It  was  not  necessaiy  for  the  plaintiff  to  commit  an  assault 
and  batteiy  on  the  defendant  or  his  servants,  or  to  use  actual 
force  to  eject  them  from  the  premises,  in  order  to  disturb  and 
break  the  continuity  of  possession  or  use,  and  prevent  it  from 
ripening  into  a  title  by  lapse  of  time.  An  easement  in  the  land 
of  another  can  be  acquired  by  adverse  user  only,  with  the  ac- 
quiescence of  the  owner  of  the  land  in  its  exercise  under  a  claim 
of  right  per  patientiam  veri  damini,  qui  9civU  et  non  prohibuU,  sed 
permisU  de consensu  taciio:  Bract.,  lib.  2,  c.  28,  sec.  1;  2  (ireenl. 
Ev.,  sec.  639;  Sargent  v.  BaUard,  9  Pick.  254;  Arnold  y.  Stevens, 
24  Id.  112  [86  Am.  Dec.  806].  See  also  MonmouihsMre  Canal 
T.  Harford,  6  Tyrwh.  86;  S.  0.,  1  Cr.  M.  &  B.  631. 

From  such  use  of  an  easement  for  twenty  years  the  law  will 
presume  a  non-appearing  grant.  But  before  the  lapse  of  that 
period,  if  the  owner  of  land,  by  a  verbal  act  on  the  premises  in 
which  the  easement  is  claimed,  resists  the  exercise  of  the  right, 
and  denies  its  existence,  the  presumption  of  a  grant  is  rebutted* 
his  acquiescence  in  the  right  claimed  is  disproved,  and  the  essen- 
tial elements  of  a  title  to  an  easement  by  adverse  use  are  shown 
not  to  exist.  On  this  point  the  instructions  given  to  the  jury 
were  defective,  and  tended  to  mislead  them  in  applying  the  evi- 
dence to  the  rule  of  law  on  which  the  title  of  the  defendant  to 
the  easement  depended.  They  should  have  been  told,  and  this . 
is  the  precise  point  on  which  we  sustain  the  exceptions,  that  if 
it  was  proved  that  before  the  expiration  of  twenty  years  from 
the  time  when  the  ri^ht  was  first  claimed,  the  plaintiff  being  on 
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the  land  upon  which  the  defendant  entered  for  the  purpose  of 
subyerting  the  soil,  there  forbade  him  to  exercise  his  right  and 
ordered  his  servants  to  desist,  it  was  sufficient  to  warrant  the 
jury  in  finding  that  the  plaintiff  had  not  acquiesced  in  the  ad- 
Terse  use  of  the  easement,  and  that  the  defendants  had  not  ao> 
quired  a  title  thereto. 

This  is  not  a  case  where  a  title  to  land  is  claimed  by  adverse 
possession,  and  where  the  true  owner  is  disseised.  If  such  dis- 
seisin continues  for  the  requisite  period,  the  presumption  of  a 
grant  will  arise,  and  a  mere  verbal  prohibition  to  occupy  the 
premises  may  not  be  sufficient  without  an  entry  to  rebut  that 
legal  presumption,  the  owner,  in  that  case,  would  still  be  dis- 
seised. But  the  title  to  an  easement  by  adverse  user  stands  on 
different  ground.  The  owner  remains  in  possession  of  the 
premises;  there  is  no  disseisin;  the  title  rests  chiefly  on  his  ac- 
quiescence in  the  adverse  use,  and  evidence  which  disproves 
such  acquiescence  rebuts  the  title  to  the  easement. 

Exceptions  sustained.  

UNpiTOUtuimD  Uses  as  Evidbnoi  of  Bight  to  Easimbiit:  See 
Reimer  ▼.  Stuber,  59  Am.  Dec.  744,  note  746,  where  other  oaaes  are  col- 
lected. It  is  Mi  etaential  element  of  the  nae  neooeiary  to  give  %  title  by  pre- 
scription that  it  should  be  with  the  acquiescence  of  the  tme  owner  haying 
the  power  to  grant  or  intermpt  the  easement:  Edaon  v.  Munsell,  10  Allen, 
667,  citing  the  principal  case.  For  one  to  gain  an  easement,  it  most  not  only 
be  claimed  adversely,  but  it  must  also  be  acquiesced  in  by  the  owner  of  the 
land  under  a  daim  of  right:  Chicago  etc  IPy  Co,  v.  ffoag,  00  lU.  349,  citing 
the  principal  case.  The  title  to  an  easement  rests  chiefly  on  an  acquiescence 
in  an  adverse  use,  and  evidence  that  disproves  the  acquiescence  rebuts  the 
title  to  the  easement:  Union  M.  A  M»  Co,  v.  Daugberg^  2  Saw.  452,  citing 
the  principal  case. 

Ths  pbinoipal  oasb  is  also  cited  in  Edmm  v.  Mvn$ell^  10  AUen,  568,  to 
the  point  that  the  ground  upon  which  prescription  has  generally  been  put  in 
Massachusetts  has  been  the  presumption  of  a  previous  grant  or  agreement, 
which  lias  been  lost  by  lapse  of  time 
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[8  QMkt,  480.] 
EVDIOnOHT  VOB  BaPB  WmCH  AlLKGBS  that  DkFBNDAKT  '*  VlOLBHTLT  Aim 

AOAiNST  HXB  WiLL  Fkloniouslt  DID  Bavish  and  carnally  know**  ths 
woman  is  snffideot. 
iHDioniBirr  fob  Bapb  kebd  not  Allbob  that  Woman  Bavishbd  was  not  ths 
wife  of  the  defendant. 

Bapb.    The  indictment  alleged  that  the  defendants,  "  with 
force  and  arms  in  and  upon  Aprnes  O'Connor,  a  female  of  the  age 
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of  ten  years  and  more,  in  the  peace  of  said  commonwealth  then 
and  there  being,  violently  and  feloniously  did  make  an  assault, 
and  her,  the  said  Agnes,  ttien  and  there  violently  and  against  her 
'will  feloniously  did  ravish  and  carnally  know,  against  the  peace 
of  said  commonwealth,  and  contrary  to  the  form  of  the  statute  in 
rach  case  made  and  provided."  After  conviction  the  defendants 
moved  in  arrest  of  judgment,  because  the  indictment  did  not 
allege  that  said  Agnes  O'Connor  was  ravished,  etc.,  by  force,  as 
required  by  law;  and  because  it  did  not  allege  that  she  was  not 
the  wife  of  one  of  the  defendants,  or  which  defendant,  if  any. 

O.  M.  Steams f  for  the  defendants. 

D.  W.  Jlvordf  for  the  commonwealth. 

By  Oourt,  Bioklow,  J.  The  indictment  in  the  present  case 
is  in  conformity  with  well-established  precedents.  It  suffi- 
ciently sets  forth  all  the  elements  necessary  to  constitute  the 
offense  of  rape.  It  alleges  that  the  carnal  knowledge  was 
had  **  violently,"  which  means  by  violence,  and  was  against  the 
consent  of  the  prosecutrix.  The  word  "  ravished  " — ropuft— of 
itself  imports  the  use  of  force,  and  when  coupled  with  the  alle-. 
gation  that  the  act  was  done  against  the  consent  of  the  woman, 
technically  charges  the  crime  of  rape,  which  is  the  carnal  knowl- 
edge of  a  woman  by  force  and  against  her  will:  Go.  Lit.  137;  2 
Inst  180;  1  Hawk.,  c.  16,  sec.  2;  2  Hawk.,  c.  23,  sec.  79;  2 
Stark.  Grim.  PI.,  2d  ed.,  431;  Archb.  Grim.  PL,  10th  ed.,  480. 
Indeed,  it  has  been  held  that  the  omission  to  charge  an  assault  is 
not  fatal  to  an  indictment  for  rape,  when  it  was  alleged,  as  in 
this  case,  that  the  defendant  violently  and  feloniously  ravished 
and  carnally  knew  the  prosecutrix  against  her  will;  BeginaY. 
JUen,  9  Car.  &  P.  521,  and  note;  Harman  v.  OommonweaUh,  12 
Serg.  &  B.  69. 

It  is  true  that  in  this  commonwealth  it  has  been  usual  in  in- 
dictments for  this  crime  to  aver  that  the  act  was  done  "  by  force." 
This  practice  probably  grew  out  of  the  phraseology  of  the  statute, 
which  used  the  words  "  by  force  and  against  the  will"  in  pro- 
viding a  punishment  for  the  offense.  But  it  is  never  necessary 
to  change  a  crime  in  the  words  of  the  statute.  It  is  sufficient 
that  the  indictment  sets  out  in  technical  language  all  the  essen- 
tial ingredients  which  make  up  the  crime.  It  is  then  fully, 
plainly,  formally,  and  substantially  described. 

Nor  was  it  necessary  to  allege  that  the  prosecutrix  was  not 
the  wife  of  the  defendant.  Such  an  averment  has  never  been 
deemed  essential  in  indictments  for  rape,  either  in  this  country 
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or  in  England.  The  precedents  contain  no  8nch  allegation: 
See  authorities  before  cited.  A  husband  may  be  guilty  at  com- 
mon law  as  principal  in  the  second  degree  of  a  rape  on  his  wife 
by  assisting  another  man  to  commit  a  rape  upon  her:  LardAud- 
AetfB  Case^  8  How.  St.  Tr.  401;  and  under  our  statutes  he  would 
foe  liable  to  be  punished  in  the  same  manner  as  the  principal 
felon:  B.  S.,  c.  133,  sec.  1.  An  indictment  charging  him  as 
principal  would  therefore  be  valid. 

Of  course  it  would  always  be  competent  for  a  party  indicted 
to  show,  in  defense  of  a  charge  of  rape  alleged  to  be  actually 
committed  by  himself,  that  the  woman  on  whom  it  was  chaiged 
to  have  been  committed  was  his  wife.  But  it  is  not  necessary 
to  negative  the  fact  in  the  indictment. 

Exceptions  overruled.  

Rapb,  Fobob  NacnsART  to  CoimiBnoir  ov:  See  Aote  v.  irtiff7»l^«  41  Am. 
Deo.  79,  note  84,  where  thb  questioii  ii  cooeidered. 

Thb  p&iNoiPAL  CASK  IS  CITED  in  CommonweoUh  ▼.  Murphy,  2  Allan.  16S^ 
to  the  point  that  a  man  may  be  a  principal  in  the  second  degree  in  the  com* 
mission  of  the  crime  of  rape  upon  his  own  wife,  and  be  liable  under  the  Maasa- 
chosetts  statute  in  the  same  manner  as  the  principal  fel<ui,  and  may  be  ao 
charged  in  the  indictment;  in  CommotiweaUh  v.  Burhe,  105  Mass.  378^  to  the 
point  that  it  is  not  necessary  that  an  indictment  which  alleges  that  the  aooosed 
felonionsly  did  ravish  and  carnally  know  a  woman  shonld  add  the  words 
"against  her  will; "  and  in  Commonweaith  ▼.  Tkampeon,  108  Id.  488,  to  the 
point  that  the  words  '*malicionsly  and  without  lawful  Jnstifioatioii "  we 
synonymoiis  with  the  word  ''anlawfully." 


Inhabitants  of  Fblham  t;.  Audbioh. 

(8  OfMAT,  616.] 

Voluhtabt  Convxtahcx  Mads  without  Fraudulbnt  Iktxkt  can  be  im- 
peached and  avoided  by  those  only  who  were  creditors  whmk  it  was  made. 

POflBiBiiaTT  that  Plaintiff  mat  be  Cbabobd  with  Costs  m  Aonov  Pkhxv 
nf o  does  not  become  a  debt  nntil  the  judgment  for  costs  is  rendefed 
against  him. 

Wfirrof  entiyto  recover  land  in  Pelham.  The  facts  are  stated 
in  the  opinion. 

O.  Delano,  for  the  demandants. 
/.  F.  Conkey,  for  the  tenants. 

By  Court,  Shaw,  0.  J.  The  construction  of  the  statutes  of  18 
and  27  Elizabeth  is  now  well  settled,  that  if  the  conveyance  is 
fraudulent,  Bubsequent  creditors  and  purchasers  may  avail  them- 
selves of  the  fraud  to  set  it  aside;  but  if  voluntary  only,  and  made 
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without  irandnlent  intent,  it  may  be  impeached  and  ayoided 
by  those  only  who  were  creditors  when  it  was  made:  BecU  v. 
Warren,  2  Gray,  447. 

When  the  grantor  in  this  case  made  the  deed  to  his  sons 
(which  was  upon  good  consideration*  though  perhaps  not  ade- 
quate)y  he  was  plaintiff  in  a  suit  against  the  town,  and  had  re- 
covered a  yerdict.  Subsequently  the  yerdict  was  set  aside,  and 
judgment  rendered  in  favor  of  the  town  for  a  large  bill  of  costs, 
and  execution  levied  on  this  land. 

The  juiy  have  found  that  there  was  no  fraudulent  intent  in 
the  conveyance.  And  the  court  are  of  opinion  that  this  was 
not  a  debt  at  the  time  of  the  conveyance;  the  debt  did  not  ac- 
crue till  judgment  was  rendered  against  him  for  costs;  the  debt 
having  accrued  after  the  conveyance,  the  demandants  in  this 
case  were  not  his  creditors  at  the  time  of  the  conveyallce,  and 
have  no  ground  in  law  to  avoid  it,  and  the  tenants  are  entitled 
to  judgment  on  the  verdict. 

VOLCNTABT    OOKVKTANOB,  WHBN    CAIQICT    BB   AVOIDED    BT    SUBSBQUBNT 

Cebditobs:  See  Bangor  ▼.  Warren^  56  Am.  Deo.  657,  note  662;  note  to  Oretr 
Wnghtj  62  Id.  119,  where  this  subject  is  discussed.  The  possibility  that  a 
plaintiff  may  be  charged  with  costs  in  an  action  pending  at  the  time  of  his 
baokmptcy  is  not  a  provable  debt,  nor  a  debt  in  any  sense,  until  the  judg- 
ment is  rendered  against  him,  and  will  not  be  barred  by  a  oertifioate  of  dis- 
charge: Daw$  V.  OritwdH  122  Mass.  440,  citing  the  principal  case;  see  also 
note  to  Oreer  v.  WngJU,  62  Am.  Dec  119. 


Maok  t;.  Pabkcl 

(8  0aAT.ffl7.] 

OmoBB  BAB  No  Right  to  Attach  ok  Mesnb  Pboobss  Abticlbb  Wobv 
ON  Pbbson  of  the  debtor  as  part  of  his  dress  or  apparel  at  the  time  the 
attachment  is  made,  or  then  in  his  actual  manual  pOsses8i<ui  and  use. 

Watch  Which  Dbbtob  is  Wbarino  on  his  Pebson  is  not  Liablb  to  At- 
tachment, and  an  officer  who,  on  its  being  handed  to  him  to  look  at, 
severs  it  from  the  owner's  person  by  forcibly  breaking  the  silk  goard  to 
which  it  is  attached,  and  which  passes  around  his  neck,  is  a  trespasser 
ab  mUio,  and  liable  for  the  value  of  the  watch. 

Watch  Unlawvullt  Taken  bt  OvncER  from  Pebson  or  Debtor,  under 
a  writ  of  attachment,  cannot  be  held  under  the  writ,  although  it  would 
have  been  liable  to  attachment  if  it  had  been  taken  by  the  officer  when 
not  connected  with  the  debtor's  person. 

Action  of  tort  for  taking  the  plaintiff's  watoh  from  his  person. 
Ihe  defendant  was  a  deputy  sheriff,  and  took  the  watoh  in  the 
manner  stated  in  the  opinion. 
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D.  Oranger,  for  the  plaintiff, 

A.  M,  Oopeland,  for  the  defendant. 

By  Court,  Bioelow,  J.  The  justification  on  which  the  de- 
fendant relies  in  answer  to  the  iarespass  alleged  in  the  declara- 
tion depends  on  the  right  of  a  sheriff  or  other  officer  to  attach 
on  mesne  process  articles  worn  on  the  person  of  the  debtor  aa 
part  of  his  dress  or  apparel  at  the  time  the  attachment  is  made, 
or  then  in  his  actual  manual  possession  and  use. 

We  are  not  aware  that  any  such  right  has  oyer  before 
been  asserted  in  this  commonwealth.  There  is  no  judicial 
recognition  of  it,  and  we  are  quite  sure  that  there  has  neyer 
been  any  attempt  practically  to  enforce  it.  It  can  hardly  be 
supposed  that  the  omission  to  exercise  it  has  been  caused  by 
forbearance  or  ignorance.  Creditors  are  not  apt  to  slumber 
over  their  rights,  or  lose  them  for  want  of  vigilance  or  out  of 
tenderness  towards  their  delinquent  debtors.  This  considera- 
tion is  entitled  to  great  weight,  because  we  are  to  seek  for  the 
origin  and  foundation  of  the  right  on  which  the  defendant  rests 
his  justification,  among  those  well-understood  and  recognized 
usages  and  customs  which  have  become  a  part  of  our  unwritten 
law.' 

By  the  revised  statutes,  c.  90,  sec.  24,  it  is  provided  that  all 
goods  and  chattels  that  are  liable  to  be  taken  on  execution  may 
be  attached,  "except  such  as,  from  their  nature  and  situation, 
have  been  considered  as  exempted  from  attachment,  according 
to  the  principles  of  the  common  law  as  adopted  and  practiced 
in  this  state."  Our  system  of  attachment  on  mesne  process  was 
derived  from  the  ancient  rule  of  the  common  law,  by  which,  aa 
part  of  the  service  of  civil  process,  goods  which  were  properly 
subject  to  distress  were  allowed  also  to  be  taken  by  a  species  of 
distress,  and  held  as  vadii  or  pledges  to  compel  the  appearance  of 
the  defendant.  This  right  was  afterwards  extended  by  colonial 
ordinances  so  that  the  goods  taken  might  be  held  as  security 
for  the  judgment  which  the  plaintiff  might  recover.  But  with 
a  few  exceptions,  the  kind  of  goods  lawfully  subject  to  distress 
or  attachment  has  never  been  defined  by  statute,  either  under 
the  colonial  or  state  government.  It  must  therefore  be  deter- 
mined  by  the  common  law:  Bond  v.  Ward^  7  Mass.  128  [6  Am. 
Dec.  28]. 

It  seems  to  be  perfectly  well  settled  at  common  law  that  chat- 
tels in  the  actual  possession  and  use  of  a  debtor  cannot  be  taken 
or  distrained.    It  is  laid  down  in  Co.  Lit.  47  a,  that  **  although 


Digitized  by  VjOOQ IC 


Sept.  1857.]  Mack  v.  Vabxs. 

it  be  of  TaloaUe  property,  as  a  horse,  eio.,  yet  when  a  man  or 
woman  is  riding  on  him,  or  an  ax  in  a  man's  hand  cutting  of 
wood*  and  the  like,  they  are  for  that  time  privileged,  and  can- 
not be  distrained."  So  "  if  nets  are  in  the  hands  of  a  man  they 
cannot  be  distrained  any  more  than  a  horse  on  which  a  man  is:" 
Id«,  Hargraye'sNote,  294;  Bead  t.  Burley,  Cro.  Eliz.  549;  S.  0., 
Id.  596.  In  the  leading  case  of  Simpson  v.  Hartopp,  Willes, 
512,  which  Mr.  Justice  Buller  says,  in  Oorton  v.  FoUkner,  4  T. 
B.  568,  is  ''of  great  authority,  because  it  was  twice  argued  at 
the  bar,  and  Lord  Ohief  Justice  Willes  took  infinite  pains  to 
trace  with  accuracy  those  things  which  are  priyileged  from  dis- 
tress," it  is  distinctly  adjudged  that  things  in  actual  use  cannot 
be  taken  or  distrained;  and  the  reason  giyen  is,  that  an  attempt 
to  distrain  such  articles  would  lead  to  a  breach  of  the  peace. 
In  the  modem  case  of  Sunbolf  v.  Alford^  8  Mee.  &  W.  258,  it  is 
laid  down  as  well-settled  law  that "  goods  in  the  actual  posses- 
don  and  use  of  the  debtor  cannot  be  distrained;  ....  a  man's 
elothes  cannot  be  taken  off  his  back  in  execution  of  a  fieri 
facias,"  The  main  ground  on  which  these  and  other  authori- 
ties rest  is  that  it  would  tend  directly  to  a  collision  and  breach 
of  the  .peace  if  articles  thus  situated  were  allowed  to  be  taken 
from  the  hands  of  a  debtor:  Oorton  ▼.  FaUener^  4  T.  B.  565 
Storey  t.  Bobinstm,  6  Id.  189;  Adames  y.  Meld,  12  Ad.  &  El.  649 
Field  y.  Adames,  4  Per.  &  Day.  504;  Com.  Dig.,  tit.  Distress,  G 
Gilbert  on  Distresses,  48.  There  are  many  articles  of  persona^ 
property  subject  to  attachment  under  our  laws  and  usages  which 
<^uld  not  haye  been  distrained  or  taken  at  common  law  under 
the  rule  as  stated  in  the  earliest  authorities:  Potter  y.  Hall,  8 
Pick.  868  [15  Am.  Dec.  226].  But  in  the  absence  of  any  proof 
of  usage  or  custom  in  this  state,  from  which  it  might  be  in- 
ferred that  a  different  rule  of  law  has  eyer  been  adopted,  the 
present  case  falls  within  the  principles  on  which  the  English 
authorities  rest,  and  must  be  goyemed  by  them. 

The  watch,  at  the  time  it  was  taken  by  the  defendant,  was  in 
the  plaintiff's  actual  possession  and  use,  worn  as  part  of  his 
dress  or  apparel,  and  was  seyered  from  his  person  by  force. 
Such  an  act,  if  permitted,  would  tend  quite  as  directly  to  a 
breach  of  the  peace  as  to  take  from  a  man  the  horse  on  which  he 
was  riding,  or  the  ax  with  which  he  was  felling  a  tree.  It  is 
indeed  a  more  gross  yiolation  of  the  sanctity  of  the  person,  and 
tends  to  a  greater  aggrayation  of  the  feelings  of  the  debtor. 
Nor  would  it  be  practicable  to  place  any  limit  to  the  exercise  of 
•Qch  a  right.    If  allowed  at  all,  it  must  extend  to  eyery  article 
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of  yalue  uBiially  worn  or  oarried  about  the  person;  if  an  officer 
can  sever  a  silken  cord,  he  may  likewise  break  a  metallic  chain; 
if  he  can  seize  and  take  a  watch,  so  he  may  wrest  a  breastpin  or 
ear-ring  from  the  person,  or  thrust  his  hand  into  the  pocket  and 
carry  off  money;  he  may,  in  short,  resort  to  any  act  of  force 
necessary  to  enable  him  to  attach  property  in  the  personal  cus- 
tody of  the  debtor.  It  is  obvious  that  such  a  doctrine  would 
lead  to  consequences  most  dangerous  to  the  good  order  and 
peace  of  sodeiy. 

It  is  no  answer  to  this  action  that  the  defendant  tendered  to 
the  plaintiff  the  value  of  the  cord  by  which  the  watch  was  at- 
tached to  the  person,  or  that  the  watch  itself,  detached  from  the 
person,  was  subject  to  attachment.  The  wrong  consists  in  hav- 
ing taken  an  article  from  the  person  of  the  plaintiff  which  waa 
at  the  time  by  law  exempted  from  attachment  The  mode  in 
which  it  was  done  is  wholly  immaterial.  He  is  liable  for  the 
value  of  the  watch,  being  a  trespasser  abiniiio.  "No  lawful 
thing  founded  on  a  wrongful  act  can  be  supported:"  LuUin  v. 
Benin,  11  Mod.  50;  Ilsley  v.  Nichols,  12  Pick.  270  [22  Am.  Dec. 
426].  The  watch,  although  liable  to  attachment  if  it  had  been 
taken  by  the  defendant  when  not  connected  with  the  person  of 
the  plaintiff,  was  wrongfully  seized,  and  cannot  now  be  held 
under  the  attachment. 

Judgment  for  the  plaintiff. 

ABTioLa  ov  PBB809AL  Ornamxnt  OAarvoT  BB  Takxh  uvdxb  Writ  or 
BxPLXvur,  £rom  the  peraon  of  a  dofencUnt:  Maasham  v.  Daif,  18  Gray,  219^ 
dting  the  prindpal  < 


Stares  v.  Sikes. 

C8  Obat.  600.1 

SuBSBQUKiTT  BATEncATioir  Givu  Agbnct  Forox  akd  BmoTofaaoriglinl 
cxpreM  anthority. 

Whirs  Two  or  Thru  Tenamts  in  Common  Lkasr  ENmui  Estate,  with- 
oat  the  ooQcniTeiioe  of  the  third,  to  a  lessee  who  covenants  to  insure  for 
the  benefit  of  the  lessors,  which  he  does,  and  the  premises  are  homed  dar- 
ing the  term,  and  the  whole  of  the  loss  b  collected  from  the  insarers  by 
one  of  said  lessors  after  an  assignment  to  him  by  the  other  lessor,  the- 
third  co-tenant  may  recover  from  the  oo-tenant  who  collected  the  insar- 
anoe  money  his  proportion  of  it 

CtOtOUON  or  RVTOBNOR    OmCRKD    BT    DxnNI>ANT  FOR  PURFOSR  OF  CON- 

TRADIOTING  W1TNB88  Who,  On  his  oTOSS-examination,  testified  that  he 
had  never  expressed  any  hostile  feelings  towards  the  defendant,  that  the^ 
in  a  conversation  with  a  third  person  about  a  note  which  had 
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just  been  rigned  by  him  and  the  defendant  said  that  the  defendant  had 
never  paid  him  for  certain  services,  and  that  he  was  worth  nothing  him- 
self,  and  that  he  had  taken  this  coarse  to  get  even  with  the  defendant,  is 
no  ground  of  exception. 

Aonov  of  contract  to  recoyer  one  fourth  of  certain  money 
receiyed  by  the  defendant  nnder  a  policy  of  insurance  on  a  mill 
and  machinery.  One  of  the  witnesses  examined  by  the  plainti£f 
at  the  trial  stated  on  cross-examination  by  the  defendant  that 
he  had  neyer  expressed  any  feelings  of  hostility  towards  the 
defendant,  nor  threatened  to  injure  him.  The  defendant,  for 
the  purpose  of  showing  ho&tile  feelings  towards  the  defendant 
on  the  part  of  this  witness,  offered  the  deposition  of  one  Rogers, 
in  which  he  testified  that  in  a  conversation  with  the  witness 
about  a  note  which  had  just  been  signed  by  the  witness  and  then 
by  the  defendant,  said  witness  said  that  the  defendant  would 
haye  the  note  to  pay;  that  said  witness  was  worth  nothing,  and 
that  he  took  that  course  to  get  money  out  of  said  defendant 
This  deposition  was  objected  to  and  ruled  out.  The  other  facts 
are  stated  in  the  opinion. 

M.  Vose,  for  the  defendant. 

D.  W.  Mvard  and  O.  D.  WeU$,  for  the  plaintiff. 

By  Ck>urt,  Shaw,  C.  J.  AssumpsU  tot  money  had  and  receiyed 
to  the  plaintiff's  use,  on  the  ground  that  the  defendant  demanded 
and  receiyed  of  an,  insurance  company  a  sum,  to  a  part  of  which 
the  plaintiff,  in  equity  and  good  conscience,  was  entitled,  and 
therefore  that  money  had  and  received  will  lie  to  recover  it. 

An  estate  was  owned  and  held  in  common  in  certain  aliquot 
parts  by  the  plaintiff,  the  defendant,  and  Danforth  Works. 
Works  and  the  defendant,  without  the  concurrence  of  the  plain- 
tiff, undertook  to  let  the  entire  estate  to  a  third  party  for  a  term 
of  time.  The  two  tenants  in  thus  letting  the  entire  estate,  in- 
cluding the  plaintiff's  purparty»  did  undertake  and  purport  to 
act  as  the  agents  of  the  plaintiff,  and  they  are  estopped  to  deny 
it.  It  might  have  been  competent  for  the  plaintiff  to  repudiate 
the  assumed  agency  of  his  co-tenants,  and  claim  possession  of 
his  part  against  the  tenant.  But  it  was  also  competent  for  him 
to  affirm  and  adopt  the  doings  of  such  assumed  agents;  and 
then  by  a  well-known  maxim  of  law  the  subsequent  ratification 
gives  to  the  agency  the  force  and  effect  of  an  original  express 
authority.  In  the  present  case,  it  appears  that  the  plaintiff  has 
affirmed  and  ratified  the  doings  of  his  assumed  agents,  and  now 
claims  one  of  the  benefits  of  it. 
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One  of  the  stipulations  of  the  lessees  was  to  procure  the  whoU 
premises  to  be  insured  for  the  benefit  of  the  lessors,  which  was 
done;  and  the  premises  were  burned  within  the  time  stipulated 
by  the  policy.  This  insurance  was  in  thd  nature  of  rent;  it  was 
one  of  the  benefits  given  as  a  consideration  for  the  demise,  and 
therefore  was  for  the  benefit  of  all  the  lessees.  Perhaps  the  two 
nominal  lessees,  Works  and  Sikes,  should  have  joined  in  recoY- 
ering  the  loss  from  the  insurers.  But  they  joined  in  assigning 
it  to  Sikes  alone,  and  he  alone  recovered  the  whole  in  his  own 
name.  Perhaps  if  the  insurers  had^  objected,  he  could  not  have 
done  this;  but  if  they  did  not,  the  defendant  can  certainly  take 
no  exception  to  his  own  act  in  that  respect.  When,  therefore, 
he  recovered  the  entire  loss  to  which  he  and  his  co-tenants  were 
entitled,  he  recovered  to  their  uses  respectively  in  proportion  to 
their  aliquot  parts  of  the  common  estate,  and  an  action  at  law 
will  lie  for  it:  Dickinson  v.  WUliama,  11  Cush.  268;  Shepard  v. 
Richards,  2  Gray,  424  [61  Am.  Dec.  473]. 

There  seems  to  be  nothing  in  the  other  exceptions  requiring 
special  attention.  The  court  are  of  opinion  that  the  plaintiff  is 
entitled  to  recover  one  fourth  of  the  money  recovered  by  the  de- 
fendant for  loss  on  the  policy,  according  to  his  aliquot  part  in 
the  common  property. 

Judgment  on  the  verdict. 

RATEnoATioN  07  Aoknt's  Acts  18  Equtvaliht  to  Orioinal  Authobitt, 
whkn:  See  Permnu  v.  MeKtbhth,  61  Am.  Dec  85,  note  89,  where  other  cieee 
Are  coUeoted. 

TxNANT  uf  Common  can  only  Lbasb  his  Individual  Shabb,  onleathe 
hai  authority  from  his  oo-tenants:  Mu$uy  v.  HoU^  55  Am.  Deo.  234. 

Thb  pbinoifal  cabb  is  distinouishbd  in  Day  ▼.  SUekney,  14  AUoa,  26L 


Greenwood  v.  Mubdock. 

£9  Quay,  30.1 
If  OBTGAOB  OF  *'  AlL  RiOHT,  TiTLB,  AND  INTEREST  WhIOH  MoBTOAOOB  HOW 

HAS  in  fomidation  or  stone-work  of  a  building  in  course  of  construction, 
and  which  he  may  have  in  and  unto  said  building  during  its  erection  and 
completion,  and  after  it  is  completed,*'  for  the  purpose  of  securing  ad- 
Tances  to  enable  him  to  erect  the  building,  passes  the  land  on  which  the 
building  stands. 

Bill  in  equity  to  redeem  certain  land  from  a  mortgage.     The 
opinion  stales  the  facts. 
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O.  Devena,  jun.,  for  the  plaintiff. 
N.  Wood,  for  the  defendant. 

By  Conrty  Bioelow,  J.  The  estate  demised  to  Harwood  by  the 
inhabitants  of  Winchendon  for  the  term  of  nine  hundred  and 
ninety-nine  years  is  in  these  proceedings  to  be  treated  as  an 
•estate  in  fee-simple,  by  virtue  of  the  revised  statutes,  o.  60,  sec. 
18,  which  provide  that  leasehold  estates  demised  for  one  hundred 
years  or  more,  so  long  as  fifty  years  of  the  term  remain  unexpired, 
«hall  be  regarded  as  an  estate  in  fee-simple  ''  as  to  everything 
<:onceming  the  redemption  thereof  when  mortgaged." 

The  only  question  raised  by  the  plaintiff  is,  whether  the  de- 
fendant acquired  any  interest  in  the  land  by  virtue  of  the  inden- 
ture of  mortgage  of  August  5, 1850,  between  Harwood  and  Morse, 
which  has  been  assigned  to  the  defendant,  or  whether  it  was  a 
•conveyance  only  of  the  materials  used  in  the  construction  of  the 
building. 

It  seems  to  us  that  the  terms  of  the  grant  bring  it  within  the 
numerous  cases  in  which  it  has  been  decided  that  land  will  pass 
l>y  a  deed  which  does  not  contain  any  description  of  the  land, 
l>ut  which  grants  only  the  structure  which  is  erected  upon  it;  so 
that  a  grant  of  a  bam,  a  shop,  a  house,  a  well,  a  mill,  will  con- 
vey a  title  to  the  land  under  it  and  necessary  to  its  enjoyment 
.and  use:  Inkabitant8  of  Cheshire  v.  InhabUants  of  Shutesbuty,  7 
Met.  566;  Forbtish  v.  Lombard^  13  Id.  109;  Johnson  v.  Bayner, 
-6  Gray,  110. 

In  the  present  case,  the  grant  is  of  all  the  right,  title,  and  in- 
terest which  the  grantor  now  has  in  the  foundation  or  stone-work 
of  the  building,  and  also  of  all  the  "  right,  title,  and  interest" 
which  the  grantor  ''  may  have  in  and  unto  said  building  during 
its  erection  and  completion,  and  after  it  is  completed,  as  men- 
tioned in  said  lease."  Now,  the  right  which  the  grantor  had  in 
^said  found  a.tion,  stone-work,  and  building,  under  the  lease,  was 
not  merely  or  mostly  a  right  to  the  materials  of  which  they 
were  composed,  but  the  more  valuable  right  of  having  them  on 
the  premises  as  part  of  a  structure,  with  a  right  to  use  and 
occupy  them  for  a  long  period  of  time.  It  was  a  grant,  theref ore, 
of  his  right,  to  the  use  and  occupation  of  the  land,  as  well  as  of 
the  building,  or  of  the  portion  of  it  then  erected. 

Such  we  think  was  clearly  the  intent  of  the  parties.  It  is  not 
reasonable  to  suppose  that  the  grantee,  when  advancing  money 
to  complete  the  building,  would  take,  as  security  for  his  advances 
«  mortgage  on  the  materials  only,  which  were  to  become  a  part 
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of  the  realty,  and  which  by  the  terms  of  the  lease  were  annexed 
to  the  freehold,  he  would  have  no  right  to  remoye  or  in  any  way 
render  available  as  security  for  his  loan. 

We  are  therefore  of  opinion  that  the  respondent  has  a  right 
to  receive  from  the  plaintiff  for  the  redemption  of  the  premises 
the  advances  made  under  said  indenture,  and  the  case  must  go 
to  a  master  to  determine  the  amount 


MOBTOAGB  OV  HOUSS  OB  OF  StONE  FOUNDATION  OF    UNFINISHED   HOOSS 

b  mortgage  of  land  on  which  it  stands:  Owen  ▼.  Fidds^  102  Mass.  102; 
Beanlan  v.  Oeddes,  112  Id.  17;  Snow  v.  Orleana,  126  Id.  466^  aU  dting  tlM 
principals 


Smteb:  v.  Slooomb. 

[9  ObaT,  86.] 

In  Bottndxno  Lands,  Coubses  and  Distances  abe  but  CiB0Uii8TAVon» 
and  in  general  most  yield  to  monuments  and  abnttala. 

PuBUO  Takes  Easement  only  in  Land  Taken  fob  Highway,  the  fee 
remaining  in  the  abutter,  and  he  may,  if  he  choose,  on  making  a  oonvey- 
aaoe  of  his  land,  retain  the  fee  in  the  soil  nnder  the  road,  by  properly 
expressing  snch  intention  in  the  deed;  but  if  the  property  is  boonded  in 
the  deed  "  on  the  road,**  the  grantee  takes  to  the  center  of  the  way. 

CovTETANCE  OF  Land  Abuttino  ON  HioHWAT,  AND  Dbsobibino  the  land 
as  "  beginning  at  an  angle  in  the  stone  wall  on  the  easterly  side  of  the 
aforesaid  road;  **  thence  running  around  the  rear  of  the  lot  granted,  "  to 
a  stake  and  stones  at  the  aforesaid  road;  thence  northerly  om  the  line  of 
said  road  to  the  first-mentioned  bound,**  excludes  the  road  or  the  gran- 
tor's interest  therein  from  such  conveyance. 

ToBT  for  breaking  and  entering  plaintiffs  close.  Defendant 
had  conveyed  to  plaintiff  certain  land  according  to  the  descrip- 
tion in  the  opinion.  Plaintiff  claimed  that  by  virtue  of  such 
conveyance  her  land  extended  to  the  center  of  the  road,  and 
that  defendant  had  trespassed  on  such  portion  of  her  land. 
Defendant,  on  the  other  hand,  claimed  that  such  conveyance 
only  vested  in  plaintiff  the  land  to  the  line  of  said  road,  and 
not  to  middle  thereof.  The  remaining  facts  appear  in  the  opin- 
ion. 

H.  Ohapin  and  O.  E.  PraU,  for  the  defendant. 

F.  E,  Dewey ^  for  the  plaintiff. 

By  Oourt,  Shaw,  0.  J.  The  question  is  whether  the  plain- 
tiff's deed  conveyed  the  land  to  tlia  center  or  only  to  the  east* 
«rly  side  of  the  road.  Courses  and  distances  are  but  drciim* 
jtajices,  and  in  general  must  yield  to  monuments  and  abuttala 
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The  theory  of  the  law  in  this  respect,  as  held  in  this  common- 
wealth, is  that  by  taking  land  for  a  highway  the  public  take  an 
easement  only,  and  not  a  fee;  that  the  fee  must  be  in  somebody, 
and  not  in  abeyance,  and  remains  in  the  abutter;  that  the  pub- 
lic easement  so  completely  takes  all  that  can  be  made  service- 
able to  the  owner,  that  what  remains  cannot  be  considered  of 
much  yalue;  and  therefore  if  he  makes  a  new  conveyance  bound* 
ing  "  on  the  road,"  and  says  nothing  more,  the  presumption  is,. 
in  the  absence  of  all  other  proof,  that  the  grantee  takes  adJUum 
fricB.  The  road  is  an  abuttal,  not  a  monument;  and  if  the  deed 
does  not  say  on  what  side,  it  shall  be  taken  to  mean  the  center^ 

But  if  the  party  chooses  to  retain  his  remnant — ^his  fee  in  thei 
soil  under  the  road — ^he  may  do  so.  He  may  bound  by  the  wall 
on  one  side  of  the  road,  or  by  the  line  between  the  land  and  the 
highway.  If  by  a  careful  examination  of  the  description  such 
is  seen  to  have  been  his  intention,  it  must  be  carried  into  effect. 

In  NewhaU  v.  Ireson,  8  Gush.  595  [54  Am.  Dec.  790],  the  court 
held  that  under  the  rule  of  construction  which  gives  greater 
effect  to  monuments  and  abuttals  than  to  courses  and  distances, 
a  boundary  "  to  the  road  "  and  ''  on  the  road  "  extended  to  the 
middle  of  the  road. 

But  here  the  description  of  the  boundaries  begins  '*  at  an 
angle  in  the  stone  wall  on  the  easterly  side  of  the  aforesaid 
road,'*  which  is  a  point  in  the  wall,  not  in  the  middle  of  the 
road.  Thus  commencing  at  the  side  of  the  road,  it  goes  around 
the  rear  of  the  lot,  and  comes  back  to  the  road,  ''  to  a  stake  and 
atones  at  the  aforesaid  road;  thence  northerly  on  the  line  of 
aaid  road  to  the  first-mentioned  bound."  Had  it  been  merely 
**  at  the  road "  at  both  ends  of  the  description,  there  would 
have  been  more  ground  for  holding  that  it  went  to  the  middle. 
But  when  it  starts  at  the  side  of  the  road,  and  comes  back  to> 
the  road,  and  thence  on  the  line  of  the  road  to  the  point  of 
beginning,  the  conclusion  is  inevitable  that  the  road  is  excluded* 
The  court  are  all  of  opinion  that  the  description  by  its  term» 
dearly  excludes  the  highway,  and  thus  overrides  the  presump* 
iion  tiiat  a  grant  goes  adfilum  vicB. 

Exceptions  sustained*         _^^^ 

DB8CBIPTZ0N8    OF    BOUKDABIIS    BT  MONUKINIS   AND    ABUTTALB   OOOfcrol 

oonne  and  distance:  See  SaltonataU  v.  BUqf,  65  Abl  Deo.  834^  and  caaee  col- 
lected in  note  341. 

BouKDABiBS  OF  Land  ON  Strisis  AND  Wats,  what  paMM  by:  See  ^eie. 
kail  ▼.  Ireton,  54  Am.  Dec.  790,  and  note  794;  Palmier  r.  Dougherty,  Id.  636^ 
aad  note;  Paul  ▼.  Carver^  64  Id.  640,  and  caees  in  note  651.  In  Law  r. 
f^Mette,  72  Me.  94»  and  ^oft  V.  SamervUle.  127  Mass.  410^  the  principal  ca» 
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is  cited  to  the  point  thai  each  boundariee  usually  pass  title  to  the  oeoter  of 
the  way;  bat  in  Botton  v.  Richardson,  13  Allen,  153,  it  is  held  to  be  a  qaea* 
tion  of  oonstraotion  what  the  parties  intended  by  snob  bonndary. 

Right  of  Pubuo  in  Lakd  Taken  fob  Hiorwats:  See  Lewi$  v.  Jone&f 
44  Am.  Deo.  138;  Souiherland  y.  Jackaan,  50  Id.  633;  Troy  v.  Ohethire  R,  R. 
Co.,  55  Id.  177;  NU^olmm  ▼.  New  York  etc  B.  E.  Co..  SS  U.  800;  Bramtmt 
V.  Clapp,  57  Id.  74;  WkOer  y.  Petermm^  61  Id.  678. 


Brown  v.  Howb. 

[9  OraX,  84.] 
PBOBATB  AOOOUMT  18  ScaTKMSNT  OF  RB0EIFT8  AKD  PaTMXHTB  BT  T&U8ISB 

concerning  the  estate  confided  to  his  care,  the  detailed  statement  of  Hi 
administration  while  in  his  hands,  what  has  been  receiTed  and  from 
what  sources,  what  has  been  paid  oat  and  for  what  porposes,  and  the  bal- 
ance,  if  any,  remaining.  From  the  natore  of  each  account,  a  claim  lor 
damages  for  a  tort  cannot  be  indnded  in  it. 

OUABDIAN  OF  LUKATIO  OANVOT,   IN  HI8  PbOBATB  AiOOOUBT,  be  alloWCd  aS 

item  for  damages  occasioned  to  his  own  property  by  hla  waid's  want  ol 
care. 

Sbttlbkent  of  guardian's  aooount.  The  opinion  states  the  facts, 

P.  (7.  Bacan^  for  the  appellee. 

O.  Allen  and  H.  Chapin,  for  the  appellant 

By  Oonrt,  Thomas,  J.  The  appellee  was  goaxdian  of  Daniel 
Saunders,  an  insane  person,  now  deceased.  In  settling  his  ac- 
count in  the  probate  court,  the  guardian  charged  and  was 
allowed  this  item:  "For  loss  sustained  by  accountant  by  fire, 
caused  by  want  of  care  on  part  of  said  Daniel  Saunders  over 
and  above  amount  received  by  insurance."  The  date  and  amount 
of  the  item  are  not  given.  From  the  allowance  of  the  account, 
including  this  charge,  the  administrator  of  the  ward  appealed  to 
this  court.  Whether  the  item  is  the  subject  of  charge  in  the 
appellee's  probate  account  is  the  question  for  our  consideration. 

The  item  sought  to  be  changed  is  a  claim  for  imliquidated 
damages.  Two  things  are  clear:  1.  There  is  no  express  provis- 
ion of  the  statute  under  which  claims  for  damages  for  torts  can 
be  proved  in  probate  accounts;  2.  There  are  no  precedents  for 
their  allowance,  so  far  as  our  reports  show. 

If  we  look  to  the  nature  of  such  account,  its  object  and  pur- 
pose, it  will  be  plain  that  damages  for  a  tort  cannot  be  included 
in  it.  An  account,  as  used  in  the  probate  law,  is  the  statement 
of  the  receipts  and  payments  by  a  trustee  concerning  the  estate 
confided  to  his  care;  the  detailed  statement  of  its  administnition 
while  in  his  hands,  what  has  been  received,  and  from  what 
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BonroeSy  what  has  been  paid  oat  and  for  what  porpoees,  and  the 
balance,  if  any,  remaining.  The  accounts  are  evidenced  bj 
books  and  vouchers,  with  occasional  resort  to  the  testimony  oi 
witnesses. 

A  claim  for  unliquidated  damages,  as  for  assault  and  battery, 
or  action  on  the  case  for  negligence,  by  a  guardian  against  lids 
ward,  cannot  be  made  part  of  his  account.  It  is  not  a  mattei 
arising  from  the  trust.  It  is  a  question  for  a  court  of  common 
law»  to  be  tried  at  its  bar  and  under  its  rules. 

In  the  case  before  us,  it  is  a  question  where  the  plaintiff  and 
defendant  are  represented  by  the  same  person,  and  the  personal 
interest  of  the  trustee  is  in  conflict  with  that  of  his  trust,  and 
where,  it  may  be,  all  the  weapons  of  defense  are  in  the  hands  of 
the  plaintiff.  The  existence  and  prosecution  of  such  a  claim  are 
inconsistent  with  the  continuance  of  the  relation,  and  would  be 
sufficient  reason  for  its  termination. 

It  would  seem  to  be  clear,  therefore,  that  such  a  question  could 
not  be  settled  even  in  a  court  of  common  law,  while  the  relation 
of  guardian  and  ward  continued.  To  say  that  a  guardian  can 
settle  with  himself  for  a  tort  of  his  ward,  affecting  his  person, 
character,  or  property,  and  then  make  the  amount  so  paid  an 
item  of  charge  in  his  account,  seems  still  more  difficult.  It  is  a 
matter  outside  of  the  trust,  and  with  which  the  relation  of 
guardian  and  ward  has  nothing  to  do. 

Upon  the  termination  of  the  relation  by  the  death  of  the  ward» 
the  difficulties  of  adjusting  such  a  claim  in  a  probate  account 
increase  rather  than  lessen.  The  claim  not  growing  out  of  a 
trust,  and  the  guardian  having  no  lien  upon  the  funds  in  his 
hands  for  its  payment,  the  balance  in  his  hands  as  guardian,  after 
payment  of  his  disbursements  and  services,  goes  into  the  hands 
of  the  administrator  to  pay  the  funeral  expenses,  the  expense 
of  settling  the  estate,  and  the  debts.  The  daim  of  the  guar- 
dian for  damages  for  the  tort  has  no  preference  over  other  debts 
and  claims  against  the  estate,  and  he  cannot  retain  the  property 
in  his  hands  as  trustee  to  meet  it. 

But  the  trust  being  terminated  and  the  claim  surviving,  his 
only  course  is  to  sue  the  administrator  in  a  court  of  law,  and 
having  its  judgment  fixing  the  damages,  to  collect  it  from  the 
assets,  if  tiie  estate  is  solvent;  if  not,  to  share  with  the  other 
ereditors. 

Decree  reversed  and  case  remitted. 

Trb  nammtAL  case  is  citid  in  MonUn  ▼.  DtwUn^  182  Mam,  88,  to  ths 
point  meatiooed  in  the  opinion,  that  a  Innatio  is  oiTiUy  U*blo  to  make  ooei» 
i  in  damages  for  injury,  thondi  he  ia  not  oriminallv  liable. 
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Commonwealth  v.  GASTLEa 

{9  Obat,  121.] 

Ov  Tbial  of  Indictment  fob  Obtaining  Sionatubb  to  Dbkd  bt  Fauu 

Pbbtbksxs,  evidence  ia  admissible  of  previous  conversatioiis  of  defendant 

with  a  third  person  as  to  proonring  snch  a  signature. 
AsmmNO  Pboof  of  Exeotttion  of  Dbbd  other  than  by  the  sabsGribii^ 

witness  is  not  a  ground  of  exception  by  a  party  who  subsequently  oslLi 

the  subscribing  witness  and  examines  him. 

Ihdiotment  for  obtaining  a  signature  to  a  mortgage  by  false 
pretenses,  the  fraud  consisjdng  in  representing  to  the  signer  that 
the  paper  signed  was  a  mortgage  deed  to  his  father.  On  the 
trial  the  father  was  permitted  to  testify,  against  defendant's  ob- 
jection, to  a  conyersation  between  himself  and  defendant  in  the 
absence  of  his  son,  and  before  the  signature  of  the  alleged 
fraudulent  document,  in  which  defendant  adyised  him  to  conyej 
his  farm  to  his  son,  and  to  have  his  son  mortgage  it  back,  in 
order  to  preyent  foreclosure  of  an  existing  mortgage,  to  which 
the  father  assented.  The  &ther  further  testified  that  he,  hia 
eon,  and  the  defendant  went  to  an  attorney's  office,  and  there 
signed  papers  without  reading  them,  which  papers  they  supposed 
from  such  conyersation  were  in  pursuance  of  the  understanding 
had  at  that  time.  The  son  was  permitted  on  the  trial,  and 
against  defendant's  objection,  to  identify  the  papers  so  executed, 
and  to  testify  to  their  execution,  without  proring  the  same  by 
the  attesting  witness.  The  attesting  witness,  howeyer,  was  sub- 
sequently called  by  defendant,  and  was  examined  regarding  the 
circumstances  attending  the  execution  of  such  instruments.  De- 
fendant was  convicted,  and  alleged  exceptions  to  the  rulings,  as 
above,  against  him. 

T.  H.  Sweetser^  for  the  defendant. 

J.  H.  Clifford^  aUomey^general,  for  the  commonwealth. 

By  Court,  Bioblow,  J.  The  conversation  of  the  defendant 
with  Walsh,  sen.,  prior  to  the  making  of  the  false  pretenses 
charged  in  the  indictment,  was  admissible  as  showing  the  ani-' 
fnu8  with  which  the  defendant  acted  in  consummating  the  al- 
leged fraudulent  transaction.  It  was  in  the  nature  of  a  confes- 
eion  or  admission,  and  although  it  did  not  tend  directly  to  proye 
ihe  false  pretenses  charged,  yet  it  related  to  the  subject-matter 
About  which  the  false  pretenses  were  subsequently  made  by  the 
defendant.  It  was  in  fact  the  inducement  or  prelude  to  the 
fraudulent  transaction,  and  part  of  the  rea  gesUs  which  led  to 
the  criminal  act. 
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It  is  not  necessary  to  determine  whether  the  ruling  permitting 
the  deed  to  be  read  in  evidence  without  the  testimony  of  the 
sabscribing  witness  was  correct  or  not.  There  is  authority  for 
the  position  that  when  a  deed  or  instrument  in  writing  is  intro- 
duced in  evidence  collaterally  or  incidentally  in  proceedings 
between  persons  not  parties  to  it,  and  when  it  is  not  o£fered  as 
part  of  a  chain  of  title,  it  is  not  necessary  to  prove  it  by  the 
evidence  of  the  subscribing  witness:  See  OurtU  v.  Belknap,  21 
Yt.  433.  In  the  present  case,  however,  the  ruling  on  this  point 
became  wholly  immaterial,  because  the  subscribing  witness  was 
actually  called  at  a  subsequent  stage  of  the  trial  and  testified  to 
all  the  circumstances  attending  the  execution  of  the  deed.  The 
defendant  therefore  had  ample  opportunity  to  examine  him  or 
the  subject. 

Exceptions  overruled. 


Mablbobough  Bbanoh  R.  R.  Go.  t;.  Abnold. 

(9  Obat,  160.J 

suBscaiPTioM  Book  or  Cobporatiom  fob  Shares  Biquibed  to  bb 
Subscribed  for,  before  any  aMessment  could  be  levied,  u  prima  /aei€ 
evidence  that  the  number  of  shares  requisite  for  an  assessment  had  been 
aabecribed  for,  in  an  action  to  recover  the  amount  of  an  assessment  laid, 
where  such  book  came  into  the  possession  of  the  corporation  immediately 
on  its  oi^ganization,  and  which  book  had  always  been  treated  by  them  as 
showing  the  number  of  shares  subscribed  for,  and  on  the  faith  of  which 
the  said  assessment  was  laid. 

Action  to  recover  the  unpaid  balance  of  assessments  on  the 
chares  in  plaintiffs'  capital  stock.  The  facts  are  stated  in  the 
opinion. 

D.  Thaxter,  for  the  plaintifiGB. 
O.  Bemis,  for  the  defendant. 

By  Court,  Msbbigk,  J.  The  instructions  asked  for  by  the 
plaintiffs  should,  under  the  circumstances  stated  in  the  bill  of 
exceptions,  have  been  given  to  the  juiy.  By  the  provisions  of 
the  charter  of  the  corporation,  no  assessment  could  be  laid  upon 
the  shares  of  its  capital  stock  until  at  least  eight  hundred  shares 
had  been  subscribed  for.  But  it  appeared  by  the  book  of  sub- 
scriptions, of  which  the  corporation  immediately  after  its  organ- 
ization became  possessed,  that  that  number  of  shares  had  been 
taken  or  agreed  to  be  taken  by  different  individuals.  These 
•abecriptions  were  all  recognized  and  accepted  by  the  company 
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as  Talid  agreements  om  the  part  of  the  several  subsoribers  to 
take  the  number  of  shares  written  against  their  respeotiTe  sig- 
natures. This  book  was  retained  by  the  corporation,  and  was 
always  afterwards  treated  by  it  as  the  exhibition  and  proof  of  the 
number  of  shares  of  its  capital  stock  which  had  actually  been 
taken  and  subscribed  for.  The  company  had  a  right  so  to  con- 
sider it  and  to  make  it  the  basis  of  further  action;  for  subscrip- 
tions for  shares,  though  made  before  the  organization  of  the 
corporation,  may  become  obligatory  upon  the  parties,  if  made 
after  the  act  of  incorporation  has  been  obtained.  And  in  such 
case  the  subscription-book  is  competent  and  proper  evidence  to 
be  submitted  to  the  jury,  and  if  not  countervailed  by  any  other 
proof,  will  be  held  to  be  conclusive  of  the  liability  of  the  sub- 
scribers: Lexington  &  West  Cambridge  BaUroad  Company  v. 
Chandler,  13  Met.  311. 

The  corporation  being  in  possession  of  the  subscription-book^ 
and  the  several  subscriptions  upon  it  purporting  to  be,  and* 
apparently  being,  genuine  and  authentic,  it  afforded  a  justifica- 
tion to  its  officers  in  proceeding  to  lay  assessments  upon  the 
shares  of  the  capital  stock.  The  imposition  of  such  an  assess- 
ment is  an  act  performed  by  the  directors  in  the  discharge  of 
their  official  duty;  and  it  is  therefore,  in  the  absence  of  oppos- 
ing evidence,  to  be  considered  as  justly  and  rightly  done:  1 
Phill.  Ev.,  4th  Am.  ed.,  469,  and  notes.  But  this  could  be 
right  only  upon  the  assumption  that,  the  subscriptions  for  stock 
upon  which  they  acted  were  real  and  genuine;  and  therefore 
this  effect  is  to  be  allowed  and  given  to  them,  until  something 
is  shown  to  create  a  doubt  or  bring  the  validity  of  the  subscrip- 
tions into  question.  For  these  reasons,  the  book*  which  was  pro- 
duced by  the  plaintiff  should,  in  connection  with  the  circum- 
stances proved  in  relation  to  it,  have  been  considered  prima  facie 
evidence  of  the  amount  and  number  of  shares  of  stock  sub- 
scribed for;  and  because  the  presiding  judge  declined  to  instruct 
the  jury  to  that  effect,  the  nonsuit  must  be  set  aside  and  a  new 
trial  granted.  

Bboord  of  Stock  Subsobiptions,  Emcr  of,  as  Evidsnob:  See  Wight  v. 
Bhelbif,  63  Am.  Deo.  522,  end  oesee  cited  in  note;  PenobmxA  R.  R.  Co.  t.  Duw^ 
mer,  Id.  664^  and  oesee  in  note;  PaiobBCot  R.  B.  Co.  t.  WkUe,  6S  Id.  287^ 
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Whetnet  v.  Baoon. 

p  Om^T,  306.] 
feniMDrOX   OF    DmOLAMAXlOm   AS    TO    BOUITBABIIS  18  InAOMIBSIBUI    JJVlMm 

Madk  by  ft  penon  while  he  waa  in  pomeasion,  and  claiming  it  ai  owner, 
nor  nnlees  the  bonndary  line  waa  pointed  oat  at  the  time  the  declarationa 
were  made.  Where  made  by  one  now  deoeased,  who  had  previooBly  oo- 
cnpied,  but  never  owned,  the  land,  and  who  had  ceased  to  occupy  it  al 
the  time  of  the  declarationa,  they  are  ioadmiasible  aa  evidence  against  a 
sabseqaent  owner. 

ToBT  for  breaking  and  entering  plaintiff  'a  close.  Plaintiff,  on 
the  trial,  was  permitted,  against  defendant's  objection,  to  intro- 
duce evidence  of  declarations  of  a  person,  then  deceased,  who 
had  occupied,  but  never  owned,  the  land,  and  who  did  not 
OTen  occupy  the  land  at  the  time  the  declarations  were  made 
regarding  tiie  true  boundary  of  plaintiff's  dose.  Verdict  for 
plaintiff.    Defendant  excepted. 

J.  W.  Bacon^  for  the  defendant. 

B.  F.  Ham,  for  the  plaintiff. 

By  Court,  Bioelow,  J.  The  general  rule  is  that  hearsay  ctI* 
dence  is  inadmissible.  To  render  it  competent  in  cases  of 
boundary,  it  must  fall  within  the  exception  to  the  rule  laid  down 
in  DaggeU  ▼.  Shaw,  6  Met.  228;  Flagg  v.  Mason,  8  Gray,  667, 
and  cases  cited.  In  the  present  case,  the  person  whose  declara- 
tions concerning  the  boundary  of  the  close  in  question  were 
admitted  was  not  in  possession  of  the  land  when  he  made  the 
statements  which  were  offered  in  evidence.  They  do  not  there- 
fore come  within  the  exception,  and  were  erroneously  admitted* 

Exceptions  sustained.  _^_^^_ 

EviDKircx  OF  Dbolabations  as  to  BouKDARiBS,  WHKN  Admissibijb:  See 
i^fe  V.  i7fiyef»40AnLDeo.  171;  Ckapmanr.  IVriteAeff, 68 Id.  773, and nola. 


Ghafin  t;.  MABLBOBonan. 

(9  Obat.  M4.) 

Kasratioh  ST  PATnovT  TO  vo  Phtsician,  of  Cause  of  Injusib  reoeiv«4 
■ome  mootha  previonaly,  la  not  admiaaible  as  evidenoe,  on  the  part  of  ths 
patient,  of  the  oaoae  of  anoh  injury. 

ToBT  for  injuries  caused  by  defect  in  a  highway.  On  the  trial, 
plaintiff  was  permitted,  against  defendants'  objection,  to  intro- 
inoe  as  a  witness  his  physician,  who  testified  that  plaintiff  had 
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told  him  that  an  injuiy  for  which  plaintiff  was  being  treated  had 
been  caused  by  a  blow  from  a  horse  some  months  previously. 
Verdict  for  plaintiff.    Defendants  excepted. 

cf.  Q.  A.  Oriffin^  tor  the  defendants. 

O.  B.  Train,  for  the  plaintiff. 

By  Court,  Metgalf,  J.  The  exception  must  be  sustained 
which  was  taken  to  the  admission  of  the  plaintiff's  statement  to 
his  physician  that  his  leg  had  been  struck  by  a  horse.  It  was 
a  statement  of  a  fact,  and  was  used  as  evidence  of  that  fact.  It 
was  therefore  wrongly  admitted:  WiUia  v.  Bernard,  8  Bing.  382. 
The  rule  of  evidence,  in  cases  like  this,  was  rightly  announced 
by  Mr.  Justice  Bigelow  in  Bacon  v.  InhabUanls  of  Charlion,  7 
Gush.  586,  as  follows:  **  Where  the  bodily  or  mental  feelings  of 
a  party  are  to  be  proved,  the  usual  and  natural  expressions  of 
such  feelings  made  at  the  time  are  considered  competent  and 
original  evidence  in  his  favor.  There  are  ills  and  pains  of  the 
body  which  are  proper  subjects  of  proof  in  courts  of  justice, 
which  can  be  shown  in  no  other  way.  Such  evidence,  however, 
is  not  to  be  extended  beyond  the  necessiiy  on  which  the  rule  is 
founded.  Anything  in  the  nature  of  narration  or  statement  is 
to  be  carefully  excluded,  and  the  testimony  is  to  be  confined 
strictly  to  such  complaints,  exclamations,  and  expressions  as 
usually  and  naturally  accompany,  and  furnish  evidence  of,  a 
present  existing  pain  or  malady."  The  defendants  are  entitled 
to  a  new  trial  in  consequence  of  the  admission  of  the  plaintiff's 
statement. 

Exceptions  sustained.  ^^^^^ 

Physician  cannot  Ttgnrr  as  to  Rioital  or  Past  Bvknts  which  hia 
patient  made  to  him:  Ashland  r,  Marfhonrngh,  99  Mass.  48,  citing  the  prin- 
dpal  case;  and  hia  narration  of  snch  recital  at  to  oanae  of  hii  patient's  inja* 
lies  would  not  be  evidence  of  such  cause  of  injury:  i^oosa  t.  jBoston  Lwudtet 
a».,  132  Id.  439, 440,  citing  the  principal  ( 


Lanb  v.  Bbtant. 

[0  Om^T,  945.] 
b  AonoK  FOB  Daxaobs  fob  Injubibs  to  FLAiNTiyf'g  Gabbiaob»  caused 
by  a  collision  with  defendant's  team,  where  it  appears  that  defendant  was 
in  the  act  of  occupying  a  public  square  with  his  team,  when  plainti£f 
passed  by  with  his  carriage  and  occupied  the  square  himself,  plaintiff 
would  not,  as  a  matter  of  law,  deprive  himself  of  his  right  to  recover,  if. 
In  driving  in,  placing  his  carriage  and  remaining  there,  as  he  did,  he  was 
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in  the  exerdse  of  dae  and  ordinary  care,  and  the  defendant,  by  want  of 
ordinary  care  on  his  part  in  the  management  of  hia  team,  came  into  ool- 
lision  with  plaintifif 's  team,  and  thereby  caused  the  injury;  and  the  bur- 
den  of  proof  is  on  pkintiff  to  show  that  he  was  in  the  exerdse  of  ordinary 
care,  and  that  defendant  was  not. 
fv  Action  fob  Damagbs  for  Injct&t  Causkd  bt  Collision  between  teams, 
evidence  is  inadmissible  of  dechirations  by  defendant's  servant,  made 
immediately  after  the  collision,  and  while  plaintiff  was  being  extricated 
from  his  carriage,  that  the  plaintiff  was  not  to  blame,  either  as  a  part  of 
the  rea  gestm  or  to  contradict  the  servant's  testimony. 

ToBT  for  damages  for  injury  caused  by  defendants  team  coI« 
tiding  with  plaintiff's  carriage.  The  evidence  showed  that  de- 
fendant was  about  to  occupy  a  public  square  with  his  team,  when 
plaintiff  passed  him  and  occupied  a  part  of  the  square  dose  to 
the  sidewalk;  that  defendant's  team  was  then  driven  into  the 
square,  and  in  passing  in  ran  into  and  injured  plaintiff's  car- 
riage. Defendant  asked  the  court  to  instruct  the  jury  that  plain- 
tiff, by  passing  him  and  occupying  the  square  as  he  did,  deprived 
bimself  of  any  right  to  recover.  This  instruction  was  refused,  but 
the  court,  instead,  instructed  the  juiy  that  if  plaintiff,  in  passing 
-defendant's  team  and  occupying  the  square  as  he  did,  exercised 
due  and  ordinary  care,  and  the  defendant's  servant,  by  want  of 
•ordinary  care  on  his  part  in  the  management  of  his  team,  came 
into  collision  with  plaintiff's  team  and  caused  the  injury,  plain- 
tiff was  not,  by  so  passing  in  ahead  of  defendant,  deprived  of 
his  right  to  recover.  At  the  trial,  plaintiff  was  allowed,  against 
defendant's  objection,  by  way  of  contradicting  testimony  of  de- 
fendant's servant,  who  drove  defendant's  team  at  the  time  of  the 
<:ollisioD,  to  ask  a  witness  what  the  servant  said  to  plaintiff  at 
the  time  of  the  accident  while  plaintiff  was  being  extricated  from 
his  carriage,  to  which  question  the  witness  answered  that  the 
servant  said  plaintiff  was  not  to  blame  for  what  had  oc<curred. 
The  servant  had  testified,  prior  to  the  examination  of  such  wit- 
ness, that  he  did  not  so  excuse  plaintiff  from  blame.  Verdict 
for  plaintiff.    Defendant  alleged  exceptions  to  the  above  rulings. 

J£  O.  (7o66,  for  the  defendant. 

J.  Q.  A.  Oriffin^  for  the  plaintifll 

By  Court,  Bioblow,  J.  1.  The  instructions  asked  for  by  the 
defendant  were  rightiy  refused,  and  those  given  were  accurate 
«nd  well  adapted  to  the  facts  in  the  evidence. 

2.  The  declaration  of  the  defendant's  servant  was  incompe- 
tent, and  should  have  been  rejected.  It  was  made  after  the 
#ooid6nt  ooonrred  and  the  injuiy  to  the  p.laintiff 's  carriage  had 
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been  done.  It  did  not  accompany  the  principal  act,  on  wfaick 
the  whole  case  turned,  or  tend  in  any  way  to  elucidate  it.  li 
was  only  the  expression  of  an  opinion  about  a  past  occurrence, 
and  not  part  of  the  res  gestcB.  It  is  no  more  competent  because 
made  immediately  after  the  accident  than  if  made  a  week  or  a 
month  afterwards:  Land -9.  Inhabitants  of  Tyng^bonmgh,  90ush. 
86. 

Nor  was  the  evidence  admissible  to  contradict  the  testimony 
of  the  defendant's  servant.  He  was  asked  on  cross-examination 
by  the  plaintiff's  counsel  whether  he  did  not  excuse  the  plaintiff 
from  blame  at  the  time  of  the  accident.  His  answer  to  this 
question  could  not  be  contradicted  by  the  plaintiff.  It  wa» 
irrelevant  and  immaterial  to  the  issue.  The  opinion  of  the  wit- 
ness on  the  subject  was  incompetent.  The  real  question  was, 
Who  was  actually  to  blame?  and  that  was  to  be  determined  by 
the  jury  by  the  facts  in  the  proof.  The  plaintiff  was  not  bound 
by  the  opinion  or  declaration  of  his  servant  on  this  question. 

Exceptions  sustained.  

EviDENcx  OF  Dbolarations  AS  TO  Causb  OF  COLLISION,  whero  not  mad* 
ftt  the  time  of  the  colluion,  \m  not  admiudble  in  evidenoe  m  part  of  the  r» 
getUK  Bett^<miaiiie  B^y  Co.  ▼.  HwnUr^  33  Lid.  366,  citing  the  principal 


DUBELL   V.  HaTWABD. 

£9  am^T,  9A8.] 
HUBBAlfl)    IB    NOT  IiLiBLB    AS    TaXSPASSXa    lOB  RXMOVnCG  OaAVB-STON^ 

placed  there  by*  his  wife's  mother,  from  the  grave  of  his  wife,  whom  he 
has  buried  in  a  public  burying-ground*  where  he  does  not  injure  the  stone^ 
and  bolds  it  in  possession  ready  to  be  delivered  to  the  owner  on  demand* 
and  causes  the  removal  for  the  purpose  of  substituting  another  stone. 

ToBT  against  defendant'for  removing  from  the  grave  of  his 
wife,  whom  he  has  buried  in  a  public  burial  plaoe,  a  grave-atone 
placed  over  such  grave  by  the  wife's  mother. 

M.  G.  Cobb,  for  the  defendant. 
J.  Q.  A.  Oriffin,  for  the  plaintiff. 

By  Court,  Bioelow,  J.  The  plaintiff  had  no  right  to  erect  a 
stone  at  the  grave  of  the  defendant's  wife  without  his  knowlege 
or  consent.  The  indisputable  and  paramount  right,  as  well  as 
duty,  of  a  husband  to  dispose  of  the  body  of  his  deceased  wife 
by  a  decent  sepulture  in  a  suitable  place  carries  with  it  tha 
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right  of  pladng  over  the  spot  of  burial  a  proper  monument  or 
memorial  in  accordance  with  the  well-known  and  long-estab- 
lished  usage  of  the  community.  The  defendant  had  therefore  a 
right  to  remove  the  stone  which  the  plaintiff  had  placed  over 
the  grave  of  his  wife,  in  order  to  put  in  its  stead  the  one  pro- 
cured by  himself;  and  having  taken  it  down  witiiout  injury,  and 
holding  it  in  his  possession  ready  to  be  delivered  up  to  the 
plaintiff  on  her  demand  therefor,  he  has  done  no  act  for  whioh 
an  action  of  trespass  will  lie. 
Exoq^ons  sustained. 


Commonwealth  t;.  Hall. 

(9  Obat,  263.] 
hUKBPT  FBOM  OOVBRNOB  OF  StATX  AFPOIMTmO  AOBOT  TO  BbCEIVB  FuOI- 

TTVK  FBOM  Jumox,  whioh  recites  that  he  hM  made  e  reqoiiitiaii  in  ao- 
oordanoe  with  the  proyinons  of  the  oonetitation  end  law*  of  the  United 
States,  open  the  governor  of  the  state  into  wliioh  the  fugitive  has 
escaped,  is  prima /aeU  evidence  of  the  truth  of  such  recitals  for  the  pur- 
pose of  protecting  such  agent. 

Wabkamt  Issued  bt  Govebmob  of  MAfiSAOHUBBTTB,  Authobuono  Aokmv 
OF  AnoTBKB  Statb  to  "  take  and  receive  into  custody  *'  a  fugitive  from 
justice,  authorizes  him  to  arrest  such  fugitive,  and  is  not  in  violation  of 
the  constitution  or  laws  of  the  United  States  or  of  Massachusetts. 

Btatutb  of  Statb  Autbobiziko  Qovxbmob  Alonx  to  Issax  Wabbamt  for 
arrest  of  fugitive  from  justice  is  not  repugnant  to  the  act  of  congress  of 
1793,  directing  that  the  demand  and  surrender  of  fugitives  shall  be  made 
by  the  "  executive  authority  "  of  the  state. 

I^Thebk,  uroN  Requisition  fbom  Oovebnob  of  Anothxb  Statb,  the  gov- 
ernor of  Massachusetts  issues  warrants  for  the  apprehension  of  a  fugitive 
from  justice,  one  warrant  being  issued  to  the  agent  of  the  state  making 
the  requisition,  and  another  similar  warrant  to  a  sheriff  and  his  deputies, 
an  arrest  by  such  sheriff  under  his  warrant,  and  release  therefrom  on  bail 
on  habe€u  corpus^  will  not  prevent  an  arrest  by  the  agent  of  the  other 
state  under  his  warrant. 

La>iorKraT  for  forcibly  attempting  to  kidnap  one  Jonas 
Wyeth.  It  appeared  that  said  Wyeth  had  been  arrested  by  one 
Bichardson,  a  deputy  shenJOf,  on  a  warrant  isstied  in  pursuance 
of  a  requisition  from  the  governor  of  the  state  of  Iowa;  that 
said  Wyeth  had  applied  for  discharge  on  a  writ  of  habeas  cor- 
pia,  and  pending  the  hearing  on  such  writ  had  been  admitted 
to  bail;  that  on  said  requisition  a  sinalar  warrant  had  been 
issued  to  defendant  for  the  arrest  of  said  Wyeth;  and  that  on 
laid  last  warrant  defendant  arrested  and  was  about  to  take 
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Wyetb  out  of  the  commonwealth.  The  attempt  to  take  said 
Wyeth  out  of  the  commonwealth  was  not  denied,  but  defendant 
justified  under  the  requisition  and  precept  from  the  gOTemor  of 
Iowa,  and  the  process  issued  to  him  thereunder  as  the  agent  of 
the  state  of  Iowa,  to  "take  and  receive  into  custody"  the  said 
Wyeth  as  a  fugitive  from  justice.  The  remaining  fects  axe 
mifficiently  stated  in  the  opinion. 

C,  Cushing  and  S.  Webster,  for  the  defendant. 

S.  H.  Phillips,  aUomey-general,  for  the  commonwealth. 

By  Court,  Bigelow,  J.  The  several  objections  made  by  tbe 
attorney-general  to  the  justification  relied  on  by  the  defendant 
eeem  to  us  to  be  untenable. 

1.  Thepreceptsissuedbythegovemorof  the  state  of  Iowa  and 
by  the  governor  of  this  commonwealth  are  in  conf ormiijy  with  the 
act  of  congress  of  February  12, 1793,  c.  46,  sec.  1,  and  the  pro- 
visions of  the  revised  statutes,  c.  142,  sec.  7.  By  the  redtal  in 
the  former,  it  appears  that  the  requisition  on  the  governor  of  this 
state  was  made  in  strict  conformity  with  the  act  of  congress. 
Being  an  official  precept,  issued  with  all  the  formalities  re- 
quired by  law  and  regular  on  its  face,  all  its  redtals  are,  in  the 
absence  of  controlling  proof,  to  be  taken  as  true.  It  is  not, 
therefore,  open  to  the  government  to  object  that  the  requisi- 
tion on  the  governor  of  this  state  was  not  accompanied  by  a 
certified  copy  of  an  indictment  found  on  an  affidavit,  as  required 
by  the  United  States  statutes  of  1793,  sec.  1.  The  precept  pro- 
duced by  the  defendant  YfSLB  prima  facie  evidence,  at  least,  that 
all  necessary  legal  prerequisites  had  been  complied  with,  and 
he  was  entitled  to  the  benefit  of  {he  maxim.  Omnia  rite  ada  prO' 
gumurUur. 

2.  The  warrant  in  express  terms  authorized  the  defendant  to 
'*  take  "  the  fugitive,  as  well  as  to  ''  receive,  convey,  and  trans- 
port him  to  the  line  of  the  commonwealth."  The  work  **  take,** 
in  the  sense  in  which  it  is  used  in  this  precept,  is  syn6nymoii£ 
with  "  arrest.''  It  is  the  technical  word  used  in  all  writs  and 
precepts  by  which  a  sheriff  or  other  officer  is  commanded  to 
arrest  the  body,  and  in  this  sense  it  is  frequently  used  in  the 
statutes  of  this  commonwealth:  B.  S.,  o.  90,  sec.  8;  c.  Ill,  sec. 
6;  c.  135,  sec.  2.  In  the  same  sense  it  is  manifestty  used  in  the 
revised  statutes,  o.  142,  sec.  7,  under  which  the  precept  in  the 
present  case  was  issued  to  the  defendant.  Nor  is  there  anything 
la  the  oonstitation  or  laws  of  ihis  commonwealth  to  restrain  the 
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power  of  the  goyemor  in  giving  this  authority  to  the  defendant. 
On  the  contrary,  he  is  expressly  authorized  by  the  revised  stat- 
atos,  o.  142,  sec.  7,  to  issue  his  warrant  authorizing  the  agent 
of  the  state  that  makes  the  demand  to  arrest  the  fugitive.  By 
the  United  States  statute  of  1703  he  is  also  empowered  to  cause 
the  arrest  to  be  made.  So  that  in  issuing  his  precept  to  the 
defendant  for  the  arrest  of  the  fugitive,  the  governor  of  this  com- 
monwealth acted  in  conformity  to  the  laws  both  of  this  state  and 
of  the  United  States. 

3.  It  is  objected,  however,  that  the  governor  had  no  authority 
to  issue  the  warrant  to  the  defendant  without  the  advice  and  con- 
tent of  the  council.  This  objection  is  founded  on  the  phraseology 
of  the  United  States  statute  of  1793,  which  authorizes  the  **  execu- 
tive authority  *'  of  a  state  to  demand  the  surrender  of  fngitivee 
from  justice  and  to  arrest  and  deliver  them  up.  The  argument  is, 
that  under  the  constitution  of  this  commonwealth  the  executive 
authority  is  not  vested  in  the  governor  alone,  but  in  the  gover- 
nor aided  by  the  advice  and  consent  of  the  council.  But  we 
think  this  is  founded  on  too  narrow  an  interpretation  of  the  act 
of  congress.  By  the  term  "  executive  authority,"  as  there  used, 
nothing  more  was  intended  than  to  prescribe  tiie  department  of 
the  government  to  which  application  should  be  made  for  the 
anxrender  of  fugitives  from  justice.  It  was  the  executive  author- 
ity^ as  distinguished  from  the  judicial  and  legislative  branches 
of  the  government,  that  was  to  exercise  the  power  and  authority 
conferred  by  the  act.  But  it  was  not  intended  that  evexy  mem« 
ber  of  that  department  should  be  called  into  action  for  tiie  pur- 
pose; but  only  so  much  thereof  as  should  be  necessary  to  cany 
its  provisions  into  effect.  The  provision  of  the  revised  statutes, 
o.  142,  sec.  7,  authorizing  the  governor  to  issue  his  warrant  for 
the  apprehension  of  the  fugitive,  was  therefore  in  accordance 
with  the  act  of  congress;  and  being  intended  to  aid  in  the  en- 
forcement of  that  law,  and  not  being  repugnant  to  any  provision 
in  the  state  constitution,  it  is  not  open  to  the  objection  turged 
by  the  prosecution:  CommonweaUh  v.  Tracy ^  6  Met.  648. 

4.  The  writ  of  habeas  corpus  in  no  way  affected  the  validity  of 
the  precept  under  which  the  defendant  arrested  Wyeth.  It  was 
wholly  a  collateral  and  independent  proceeding,  and  did  not 
necessarily  involve  the  question  of  the  validity  of  the  extradition 
of  the  alleged  fugitive,  nor  would  his  dischaige  from  custody  on 
the  precept  held  by  the  deputy  sheriff  have  absolved  him  from 
aixest  on  that  held  br  the  defendant.    The  latter  might  well  be 
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A  Talid  subsisting  warranty  altlioagh  the  former  bad  been  ad* 
judged  informal  and  yoid. 
Exceptions  sustained.  _^^^^ 

Upon  Abbbst  of  Fugititb  from  Jusnoi^  Wabbavt  ibok  QowwaoKom 
or  Statb  18  prima  facie  evidenoe  of  compliance  with  aU  Ugd  pmoqnintMi 
te«if*i  CIvM.  122  Maaik  328,  citing  the  prindp^l  < 


PEiNKEr  V.  Watib. 

(9  Oft4T.  969.] 

Owaa>  OF  L4in>  Boukdbd  upon  Abtificial  Pokd  ereftt^  bj  wrp^ndlng  a 
■tream  by  meane  of  a  dam,  and  throngh  which  the  thread  of  the  atream 
hat  always  been  apparent,  paasee  the  land  to  the  thread  of  the  itraam* 

ToBT  for  breaking  p1aintiff*B  close.  The  facta  are  stated  in 
the  opinion. 

J.  M.  Day^  for  the  plaintiff. 

O.  MarsUm^  for  the  defendant. 

By  Court,  Mbtoalf,  J.  By  the  deed  under  which  the  plaintiff 
claims  title  to  the  Icoum  in  quo,  he  is  bounded  "  westerly  bj 
Phinney's  mill-pond/'  which,  according  to  the  agreed  &ct8,  is 
sometimes  called  by  that  name,  and  sometimes  by  the  name  of 
**  Trout  brook,"  and  which  is  about  thirty  rods  long  and  from 
one  to  six  rods  wide,  and  through  which  the  thread  of  a  stream 
has  always  been  apparent.  On  this  state  of  the  facts,  the  court 
are  of  opinion  that  the  western  boundary  of  the  plaintiff's  land 
is  the  center  or  thread  of  the  stream,  as  it  unquestionably 
would  haye  been  if  the  deed  had  bounded  him  on  Trout  brook, 
the  other  name  by  which  the  water  was  known  and  called. 

Though  we  cannot  see  any  reason  why  the  plaintiff 's  grantor 
should  wish  to  exclude  from  his  grant  the  yery  narrow  strip  of 
land  between  the  brook  and  the  edge  of  the  water  overflowing 
its  banks — ^which  would  be  worthless  to  him  while  orerflowed 
— ^yet  this  cannot  be  allowed  to  influence  our  judgment.  The 
deed  must  be  construed  by  the  legal  rules  which  are  applicable 
to  its  terms. 

However  the  words  "  bounded  by  a  pond  "  should  be  con- 
strued when  applied  to  a  natural  pond,  whether  in  its  original 
state  or  i^sed  by  artificial  means,  we  are  of  opinion,  with  Chief 
Justice  Weston,  that  when  land  is  bounded  "  upon  an  artifleial 
|>ond  created  by  expanding  a  stream  by  means  of  a  dam,  the 
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riparian  proprietor  would  go  to  the  thread  of  the  stream.  Thia 
is  law,"  he  says,  ' '  well  settled  and  understood : "  Bradley  ▼.  Bice, 
18  Me.  201  [29  Am.  Dec.  501];  see  also  Waierman  y.  Johmon, 
18  Pick.  265,  where  Chief  Justice  Shaw  intimates  the  like 
opinion;  also  LoweU  t.  Bobimon,  16  Me.  861  [83  Am.  Deo.  671]. 
In  the  absence^  of  any  adjudication  conclusiTely  settling  the 
pcedse  case  before  us,  we  adopt  these  yiews  and  apply  tbem. 
Judgment  for  the  plaintiff. 

BouvDiHo  Liiin>  ST  Stream  or  Artifickallt  Baisxd  Pond  pMut  titU 
to  thread  of  ttream:  See  Luce  r.  Oarieift  36  Am.  Deo.  637.  and  oasee  in  note 
610;  MitUOeUm  r.  Priiehard,  88  Id.  112,  and  note  110.  The  prindpal  oaM 
iieited  to  thIa  point  and  followed  in  Boiim  r.  Biehairdttm,  18  Allan.  164| 
Pmbrnw.  Wo9d$,  lOSMaaa.  17a 


GOMMONWBAI/rH  t;.  SowiiB. 

p  OmAT,  S04.] 

BDio  thatDhrndamts  Dm  WnxruLLT  and  Malioiou8lt 
Kill  Horse  of  another  penon  named  it  a  snffioient  aTennent  of  the 
effniae,  nnder  a  atatate  whioh  preaoribea  a  ponlshment  for  '*  every  peraon 
who  ahall  willfully  and  maliciooaly  kill,  malm,  or  diifignre  any  horaea^ 
cattle,  or  other  beaata  of  another  peraon." 

ImxioiMXHT  under  statute  for  killing  a  horse.  The  faots  ap- 
pear in  the  opinion. 

J.  O.  BlaitdeU,  for  the  defendant. 

J.  H.  Clifford f  attome^'generdl,  for  the  commonwealth. 

By  Court,  llETOALr,  J.  The  revised  statutes,  c.  126,  sec.  89, 
prescribe  a  punishment  for  ''  every  person  who  shall  willfully 
and  maliciously  kill,  maim,  or  disfigure  any  horses,  cattle, 
or  other  beasts  of  another  person."  The  offense  thus  made 
punishable  was  previously  described  in  nearly  the  same  words, 
by  statute  1804,  c.  181,  sec.  4,  and  by  the  English  statutes  22 
A  28  Gar.  n.,  c.  7,  and  9  Geo.  I.,  c:  22.  And  this  indictment 
alleges  that  the  defendants  did  willfully  and  maliciously  kill  a 
horse  of  another  person  named.  Is  this  a  sufiBcient  averment  of 
the  statute  offense?  or  should  **  the  manner,  mode,  or  process" 
of  killing  have  been  set  forth,  as  is  contended  by  the  defend- 
ant's counsel  ? 

The  court  are  of  opinion  that  the  indictment  is  sufiBcient.  It 
is  in  the  form  that  is  found  in  English  books,  which  are  deemed 
safe  precedents:  Crown  Circ.  Comp.,  7th  ed.,  218;  2  Stark.  Crim. 
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PL,  2d  ed.,  679,  3  Ch.  Crim.  L.  1086, 1087^  Arohb.  Crim.  PL, 
18th  ed.,  451,  and  in  the  previous  editions.  In  Bex  y.  ChaJUdey^ 
Boss.  &  By.  258,  this  form  was  not  objected  to,  although  other 
questions  in  the  case  were  carried  before  all  the  judges. 

American  books  of  forms  contain  indictments  like  this;  that 
is,  setting  forth  the  offense  in  thd  words  of  the  statutes  on  which 
ihey  are  framed,  without  any  description  of  the  manner  of  kiU* 
ing.  And  indictments  at  common  law,  for  the  willful  and  mali- 
cious killing  of  beasts  have  been  drawn  in  the  same  manner. 
Both  have  been  sustained:  8t4Ue  v.  ScoU^  2  Dey.  &  B.  L.  35; 
TayUyr  ▼.  8t4Ue,  6  Humph.  285. 

Under  statute  9  Geo.  I.,  c.  22,  a  conviction  was  held  to  be 
right,  on  an  indictment  which  alleged  that  the  defendant  felo- 
niously, maliciously,  etc.,  did  maim  and  wound  two  asses,  the 
property  of  a  third  person;  the  manner  of  maiming  and  wound- 
ing not  being  stated:  Rex  v.  Whiiney  1  Moo.  C.  0.  3;  see  also 
Crown  Circ.  Comp.  219,  220;  Rex  v.  Briggn^  1  Moody,  318; 
ErWs  Case,  2  Lew.  133. 

Motion  in  arrest  of  judgment  overruled. 

IXDICTlf  KKT  ChABOINO  OfFBNSX  IN  LaNOUAGB  OV  StATDTB  IS  SuWYlOtSSTZ 

Bee  Sarah  v.  Stale^  61  Am.  Deo.  545,  and  note  652.  The  principal  case  is 
died  and  followed  on  this  point  in  Cammonwealfh  r.  Palvey,  103  Mass.  807; 
CcmmonweaUh  y.  Brigham^  Id.  458. 


POTTEB  V.   GbEENE. 

[9  Obat,  809.] 

Kbwspapeb  Pabaqraph  Statxnq  that  Cebtaix  Pebson  18  Mbmhib  Of 
Cbbtain  Pahtnicbship,  bat  not  purporting  to  be  inserted  by  the  part- 
nership, is  not  admissible  in  evidence  to  chai^  such  person  as  anch 
partner,  merely  on  proof  that  he  was  a  subscriber  to  the  paper  at  the 
time,  and  had  made  no  pnblio  oontradiotion  of  the  statement. 

AonoH  on  contract  to  charge  defendant  as  a  member  of  a 
oertain  partnership,  or  as  having  held  himself  out  as  such.  On 
the  trial,  it  was  proved  that  defendant  was  a  subscriber  to  a 
certain  newspaper,  which  he  received  regularly.  Plaintiff  then 
offered  in  evidence  an  article  published  in  such  newspaper  as 
follows:  ''A  company  have  purchased  the  valuable  property  of 
the  Sagamore  Thread  Company,  and  will  immediately  put  it 
into  operation.  B.  F.  Greene,  esq.,  of  Central  Falls,  is  one  of 
the  new  company,  and  is  to  have  charge  of  the  manufactory," 
etc.;  he  also  offered  to  show  that  defendant  had  never  denied 
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or  requested  a  denial  of  the  same,  but  he  did  not  offer  to  show 
in  any  way  that  defendant  knew  of  or  authorized  the  article. 
The  evidence  so  offered  was  not  admitted.  Verdict  for  defend- 
ant 

O.  B.  Ibmawofiht  for  the  plaintiff. 

E.  H,  BenneUf  for  the  defendant. 

By  Court,  Mbtgalf,  J.  The  cases  to  which  we  haye  been  re^ 
ferred  by  the  plaintiff's  counsel  do  not  support  the  position  to 
which  they  were  cited.  They  do  not  tend  to  show  that,  upon 
the  evidence  giyen  at  the  trial,  the  defendant  held  himself  out 
as  a  partner  in  the  Sagamore  Thread  Company.  The  phrase 
"  holding  one's  self  out  as  a  partner  "  imports  at  least  the  volun- 
tary act  of  the  party  so  holding  himself  out,  or  the  act  of  others  by 
his  authority  or  permission.  It  implies  the  lending  of  his  name 
to  the  partnership,  and  is  altogether  incomx>atible  vnth  the  want 
of  knowledge  that  his  name  has  been  so  used.  If  he  knows  thai 
his  name  is  so  used,  though  vnthout  his  consent,  his  acquiescence 
may  be  inferred,  if  he  do  not  publicly  disclaim  thp  connection: 
Fox  T.  ClifUm,  6  Bing.  794,  796;  Cary  on  Part.  19.  In  the  case 
before  us,  it  does  not  appear  that  the  defendant  ever  was  an 
actual  member  of  the  thread  company,  or  ever  held  himself  but 
as  such,  or  ever  knew  that  his  name  had  been  used  as  such. 
Whether  he  ever  saw  the  newspaper  paragraph  is  both  uncertain 
and  immaterial.  If  he  saw  it,  we  are  of  opinion  that  he  waa 
under  no  obligation,  legal  or  moral,  to  give  it  a  public  contra- 
diction. It  might  have  been  otherwise  if  there  had  been  an  ad- 
vertisement in  the  newspaper  purporting  to  have  been  inserted 
by  the  company,  and  representing  that  the  defendant  was  one  of 
its  members. 

Exceptions  overruled. 


Weight  v.  Mobsb. 

(9  0B4T.  837.] 

Plaodto  ms  Namb  on  Back  of  Notb  Simultanxoublt  with  tho 
■igiifttiire  by  the  maker,  and  before  it  is  passed  to  the  payee,  h  in  the  dt- 
nation  of  an  original  promisor,  and  is  liable  in  every  respect  to  the  payee 
of  the  note.  Snch  party  is  deemed  to  participate  in  the  original  consid- 
etmtioii,  and  to  be  liable  without  any  new  or  farther  consideration. 

in  PUkCIKO  HI8  NaMK  ON  BaOK  OF  NOTB  MAT  ShOW  BT  PaBOL  BvT- 

DBNOB  that  his  lignatore  was  placed  there  after  the  note  had  passed  to 
the  payee,  and  thus  establish  the  relation  of  gnarantor,  and  its  liabilitiea 
only. 
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Pabtt  not  Patbx  Sighs  None  on  Back,  ind  the  tmoi  that  raoh 
signature  wan  made  simaltaneoiisly  with  the  mgnatare  of  the  maker,  and 
before  the  note  was  delivered  to  the  payee,  is  onoontroTerted,  the  liabil- 
ity of  the  party  aa  an  original  promisor  resnlts  therefrom  and  exist*  in 
the  absolute  form  indicated  on  the  note  itself,  and  is  not  to  be  oontrolled 
or  yaried  by  oral  testimony  of  a  liability  as  guarantor  or  any  other  oon* 
dltional  liability. 

AonoN  on  promissory  note.    The  opinion  states  the  hctB. 

E.  L.  Barney^  for  the  defendant. 

O.  PrescoU,  for  the  plaintiff. 

By  Court,  Dswxr,  J.  The  defendant,  bj  putting  his  name  on 
the  back  of  the  note  simultaneously  with  the  signature  by  Bip- 
lej  on  the  face  of  the  note,  and  before  it  was  passed  to  the 
payee,  has,  as  has  been  repeatedly  held  by  this  court,  placed 
himself  in  the  situation  of  an  original  promisor,  and  is  liable 
in  ereiy  respect  as  such  to  the  payee  of  the  note:  Union  Bank  t. 
WUUs,  8  Met  504  [41  Am.  Deo.  541],  and  cases  there  cited. 
And  as  such  original  promisor  he  is  deemed  in  law  to  partici- 
pate in  the  original  consideration,  and  to  be  liable  without  any 
new  or  further  consideration:  8am9on  t.  Thornton^  8  Id.  275 
(87  Am.  Dec.  185]. 

It  appearing  in  the  present  case  that  this  instrument  was  thus 
signed  by  the  defendant  simultaneously  with  its  execution  by 
Bipley,  and  before  the  deliyery  of  the  note  to  the  payee,  it  as- 
sumes, aa  respects  the  promisors,  the  character  of  other  promis- 
sory notes.  Any  competent  evidence  of  the  failure  of  consider- 
ation, illegality  in  the  contract,  or  other  ground  of  defense  that 
would  be  open  to  the  defendant  in  a  suit  against  him  upon  an 
ordinaiy  note  signed  on  its  face,  would  be  equally  open  to  him 
in  the  present  case. 

But  oral  evidence  is  not  to  be  introduced  by  such  party  to  vaxy 
and  control  the  written  promise  contained  in  the  note  itself;  as 
to  show  that  the  note  was  not  to  be  paid  according  to  its  tenor; 
or  that,  although  absolute  on  its  face,  yet  it  was  given  upon  a 
condition,  and  to  be  void  or  not  jmyable  upon  the  happening  of 
'Some  futqre  event;  thus  making  an  absolute  promise  a  qualified 
or  conditional  one.  If  anything  is  settied  by  repeated  decisions 
of  this  court,  it  is  that  oral  evidence  cannot  be  admitted  to  alter 
or  vary  a  written  contract,  nor  to  annex  thereto  a  condition  or 
-defeasance  not  appearing  on  thf  contract  itself . 

Nor  is  this  rule  rejecting  oral  evidence  in  such  cases  confined 
io  negotiable  notes  transferred  before  due,  and  in  the  hands  of 
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other  parties  than  the  original  payee.  The  cases  where  it  ha» 
been  applied  most  frequently  by  this  court  have  been  cases  be- 
tween the  original  jmrties:  ffurU  t.  Adams,  7  Mass.  618;  Adam» 
y.  WUson,  12  Met.  188  [46  Am.  Dec.  240];  Underwood  v.  Si- 
monda,  12  Id.  276;  Eanchet  y.  Birge,  Id.  646. 

The  case  of  Riley  t.  Oerriah,  9  Cash.  104,  is  much  relied  uponi 
by  the  defendant  as  an  authority  for  introducing  oral  eYidence^ 
in  a  case  where  the  signature  of  the  second  promisor  is  on  the^ 
back  of  the  note.  It  is  true  that  some  of  the  remarks  in  the 
opinion  giren  in  that  case,  taken  abstractly  and  without  ref- 
erence to  the  &ots  of  the  case  and  the  real  point  in  controTorsy^ 
would  seem  to  support  the  yiews  here  taken  by  the  counsel  for 
the  defense.  It  becomes  necessaiy,  therefore,  to  look  at  the  facts 
in  that  case,  and  the  point  upon  which  questions  of  law  were 
raised.  It  will  appear  from  the  facts  stated  in  the  report  of 
that  case  that  the  plaintiff  sought  to  charge  the  defendant  as 
an  original  promisor.  The  defendant  denied  this  form  of  lia- 
bility, contending  that  it  was  only  that  of  an  indorser,  that 
purpose  being  indicated  by  him  in  writing  in  connection  with 
his  signature.  The  note  was  jmyable  to  the  order  of  the  plain- 
tiff, and  signed  on  its  face  by  William  Ganney,  and  on  the  back 
the  name  of  the  defendant  written  in  blank,  except  that  above 
it  the  word  ''indorser"  had  been  written,  and  subsequently 
erased.  The  plaintiff  attempted  to  explain  the  erasure,  and  to 
show  that  it  was  done  lawfully,  and  before  the  note  passed  to 
him  as  his  property;  and  the  whole  question  was  as  to  the  com- 
petency of  oral  evidence  to  show  that  the  defendant,  when  he 
signed  the  note,  wrote  the  word  **  indorser"  over  his  name,  but 
the  plaintiff  refusing  to  accept  the  note  in  that  form,  that  word 
was,  by  consent  of  tiie  defendant,  erased  before  delivery  of  the 
note  to  the  plaintiff,  and  the  note  actually  passed  to  the  plain- 
tiff with  the  word  "  indorser"  erased.  The  only  point  in  which 
the  case  can  be  deemed  a  judicial  authority  as  to  the  com- 
petency of  oral  evidence  is  that  oral  evidence  may  be  admitted 
to  explain  the  circumstances  under  which  an  erasure  was  made; 
or  in  other  words,  to  show  whether  it  was  made  before  or  after 
the  delivery  of  the  note,  and  whether  it  was  authorized  by  the 
party,  and  by  proof  of  such  facts  to  change  or  affect  the  relation 
of  the  pariy  as  an  original  promisor.  In  this  respect  the  case 
was  very  like  that  of  AusHn  v.  Boyd,  24  Pick.  66,  where  such 
evidence  was  allowed  to  be  competent  to  explain  an  erasure  of 
the  payee's  name  that  had  been  indorsed  on  the  back  by  mis^ 
take  in  such  manner  as  would  have  shown  the  defendant  in  ui» 
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ftotion  to  stand  in  the  relation  of  a  second  indorser  merely.  In 
that  case,  while  such  evidence  was  held  admissible  to  explain 
the  erasure,  it  was  yery  carefully  stated  by  the  court  that  the 
evidence  was  not  offered  to  control  or  vary  a  written  contract, 
but  to  account  for  a  fact  which  might  otherwise  affect  the  note. 

In  cases  of  notes  signed,  as  the  present  was,  by  the  party  on 
the  back  of  the  note,  it  is  competent  to  show  by  parol  evidence 
that  the  signature  was  placed  there  after  the  note  had  passed  to 
the  payee,  and  thus  established  the  relation  of  guarantor  and  its 
liabilities  only,  which  may  materially  affect  the  rights  of  the 
parties;  but  the  fact  that  the  signature  of  the  defendant  was 
made  simultaneously  with  the  other  signature,  and  before  the 
note  was  delivered  to  the  jmyee,  being  uncontroverted,  the  lia- 
bility of  the  party  as  an  original  promisor  results  therefrom, 
and  exists  in  the  absolute  form  indicated  on  the  note  itself,  and 
is  not  to  be  controlled  or  varied  by  oral  testimony  of  a  condi< 
tional  liability.  It  was  not  therefore  competent  in  the  present 
case  to  show  by  oral  evidence  that  it  was  agreed  between  the 
plaintiff  and  defendant  that  if  Bipley,  the  otiier  signer,  should 
arrive  safely  at  California,  the  defendant  was  to  be  released  from 
all  further  liability,  and  the  plaintiff  was  not  to  look  to  them 
for  the  payment  of  the  note.  The  proposed  evidence  was  there- 
tore  properly  rejected. 

Exceptions  overruled.  

LiABiUTT  OF  Pabtt  NOT  Fateb  Indobsimo  Notb  bsiori  Dbuvebt: 
See  Biggt  v.  Waldo,  56  Am.  Deo.  356,  and  note  358,  350;  Cook  v.  Somtkwki, 
00  Id.  181.  In  Stack  y.  Beach,  74  Ind.  574,  the  prinoipfld  case  is  cited,  and 
snch  indorsement  held  not  to  create  any  defined  contract  liabilty.  It  is  said 
that  the  part  of  the  paper  on  which  the  name  is  placed  is  of  no  oonseqnenoe, 
the  party  being  bound  by  his  purpose  in  placing  his  name  on  the  paper:  Bo^ 
doneafUichi  v.  BuUriek,  125  Mass.  137. 

Pabol  EvmiNOB  to  Vary  Emcr  of  Indobsekbnt:  See  Cook  v.  Soutk- 
wiek,  60  Am.  Dec.  181,  and  note  185.  Snch  evidence  is  not  generally  admis- 
iible  for  such  purpose:  Enex  Co.  y.  Edtnands,  12  Gray,  270;  Brown  y.  Butler, 
90  Mass.  180;  Way  v.  BuUenoorth,  108  Id.  513;  DavU  y.  BandaU,  115  Id.  55U 
QOmm  V.  Steoena  Machhu  Co.,  124  Id.  548. 


Haxden  t*.  Snell. 

[9  Obat,  865.] 

llu>ifiaK  TO  Pat  Aknuitt  to  Man  and  his  W[fb»  **DUBiiro  thbib  Nav> 
UBAL  Livxs,"  is  a  promise  to  pay  during  their  joint  lives,  and  the  life  of 
the  survivor. 

Action  by  Anna  Hajden,  after  the  death  of  her  husband^ 
Charles  Hayden,  to  recover  the  amount  of  an  annuity  due  her 
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on  the  following  note:  '' Bridgewater,  October  20^  1812.  For 
▼alue  received  I  promise  to  pay  to  Charles  Hajden  or  his  wife, 
Anna  Hajden,  the  sum  of  eight  dollars  yearly  during  their  nat- 
ural Uvea.    (Signed)  Willard  Snell." 

JET.  Ame$t  for  the  defendant. 

J.  Brown,  for  the  plaintiff. 

By  Court,  Bioelow,  J.  The  contract  declared  on  was  in  legal 
effect  an  agreement  to  pay  the  stipulated  sum  yearly  to  both  of 
the  persons  named  as  promisees,  and  so  long  as  both  survived, 
an  action  might  have  been  maintained  in  their  names  jointly: 
Osgood  V.  Pearsons,  4  Oraj,  465;  WiUoughby  v.  WiUoughby,  5  N. 
JL  244.  Upon  the  death  of  either,  the  right  of  action  would  re- 
main in  the  survivor:  1  Ch.  PL,  6th  Am.  ed.,  21.  It  was  there- 
fore, legally  interpreted,  a  promise  to  pay  both  and  the  survivor 
of  them  RO  long  as  they  or  either  of  them  should  live.  The 
purpose  of  adding  to  the  contract  the  words  ''during  their 
natural  lives  "  was  not  to  change  the  legal  effect  of  the  promise 
to  the  two,  so  as  to  limit  the  liability  to  their  joint  lives,  but  to 
mark  the  period  when  the  annuity  diould  cease.  Not  being  in- 
tended  as  an  absolute  promise  to  pay  a  certain  fixed  sum  at  all 
events,  it  was  necessary  to  add  a  clause  which  should  indicate 
the  time  when  the  yearly  payment  was  to  terminate. 

Demurrer  overruled. 


Bent  v.  Cobb. 

'  [9  Obat.  897.) 

AoonoirKKE  n  Aokht  or  Both  Pa&tus,  akd  ms  Mkkokamdum  or  Gon* 
TRKor  OB  AoBiSMXMT  U  generally  binding  on  both,  so  m  to  tatiafy  the 
requirements  of  the  statnte  of  tiands;  but  this  rale  is  not  applicable 
where  the  aoctiooeer  Js  himself  the  vendor. 

^UABDIAN  Aomro  AS  AnonoNBiB  ik  Skluno  Lahd  or  ms  Wabd  under 
aothority  of  the  oonrt  is  not  authorized  as  snoh  to  sign  for  the  par- 
ehaser  a  memorandum  in  writing  to  take  the  sale  out  of  the  statute  of 
frauds. 

Aonov  by  guardian  to  enforce  sale  made  of  lands  of  ward 
in  pursuance  of  order  of  the  court.  The  lands  were  sold  at 
public  auction,  plaintiff,  the  guardian,  acting  as  auctioneer. 
On  the  day  of  sale  to  defendant,  plaintiff  made  a  memorandum 
of  such  sale  in  writing,  signed  with  his  own  name  as  guardian 
•ad  auctioneer.    Defendants  now  deny  the  sufficiency  of  the 
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memoiandmn  under  the  statute  of  fraudsy  and  refoae  to  accept 
deed  or  pay  the  price. 

K  Ames,  for  the  defendants. 

J.  A.  Andrew,  for  the  plaintiffs. 

By  Oourty  Bioslow,  J.  The  memorandum  of  the  contract  on 
which  the  plaintiff  relies  to  take  the  case  out  of  the  operation 
of  the  statute  of  frauds  is  in  our  judgment  insufficient,  because 
it  is  not  signed  by  the  defendant,  or  by  "  any  person  thereunto 
by  him  lawfully  authorized."  In  all  cases  of  sales  by  auction, 
the  auctioneer,  acting  only  as  such,  is  the  competent  agent  of 
both  parties,  and  his  memorandum  of  a  contract  or  agreement  is 
binding  on  both.  He  is  the  agent  of  the  vendor  by  virtue  of 
his  employment  to  make  the  sale,  and  he  is  made  the  agent  of 
the  vendee  by  the  act  of  the  latter  in  giving  him  his  bid  and 
receiving  from  him  without  objection  the  announcement  that 
the  property  sold  is  knocked  off  to  him  as  purchaser.  But  this 
rule  is  not  applicable  to  cases  where  the  auctioneer  is  also  him- 
self the  vendor.  The  great  mischief  intended  t6  be  prevented 
by  the  statute  would  still  exist  if  one  party  to  a  contract  could 
make  a  memorandum  of  it  which  would  absolutely  bind  the 
other.  If  such  were  its  true  construction,  it  would  be  a  feeble 
security  against  fraud;  or  rather,  it  would  open  a  door  for  its 
easy  commission.  A  vendor  could  fasten  his  own  terms  on  his 
vendee.  If  it  was  a  written  contract,  binding  on  the  pur* 
chaser,  he  coidd  not  show  by  parol  evidence  that  the  terms  of 
the  bargain  were  incorrectly  or  imperfectly  stated.  He  could 
not  vary  or  alter  it  by  the  testimony  of  those  present  at  the  sale. 
The  publicity  of  a  sale  by  auction  would  be  no  safeguard  ag^st 
a  false  statement  of  the  terms  of  sale  made  in  the  vmtten  memo- 
randum signed  by  a  party  acting  in  the  double  capacity  of  auc- 
tioneer and  vendor.  The  chief  reason  in  support  of  the  rule 
that  an  auctioneer  acting  solely  as  such  may  be  the  agent  of 
both  parties  to  bind  them  by  his  memorandum  is,  that  he  is  sup- 
posed to  be  a  disinterested  person,  having  no  motive  to  mistake 
the  bargain,  and  entitled  equally  to  the  confidence  of  both  par- 
ties. But  this  reason  fails  when  he  is  the  party  to  the  contract 
and  the  party  in  interest  also.  The  purpose  of  the  statute  was 
that  a  contract  should  not  be  binding  unless  it  v^as  in  wriliog 
and  signed  by  the  party  himself  to  be  charged  therein,  or  by 
some  third  person  in  his  behalf,  not  a  party  to  the  contract,  who 
might  impartially  note  its  contents. 

Nor  can  it  make  any  differenoe  as  to  the  power  of  the  vendor 
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to  make  a  memorandum  binding  on  the  vendee  that  the  sale  is 
made  by  the  former  in  a  representative  or  fiduciary  character  as 
an  executor,  administrator,  guardian,  or  trustee.  He  is  still  the 
party  to  the  contract,  the  price  is  to  be  paid  to  him,  he  is  to 
deal  with  the  purchase  money;  his  interest  and  bias  would  nat- 
urally be  in  favor  of  those  whom  he  represented,  and,  what  is 
more  material,  in  case  of  dispute  or  doubt  as  to  the  terms  of 
the  contract,  his  duties  and  interests  would  be  adverse  to  those 
of  the  vendee.  He  would  stand  in  a  relation  which  would 
necessarily  disqualify  him  from  acting  as  agent  of  both  parties. 
We  do  not  mean  to  say  that  a  contract  would  not  be  binding, 
made  by  an  auctioneer,  where,  from  the  form  in  which  it  was 
written,  an  action  might  be  brought  to  enforce  the  contract  in 
his  name.  In  such  case,  if  he  was  only  the  nominal  party  to 
the  contract  and  the  record,  not  being  himself  the  vendor,  and 
having  no  interest  in  the  sale  except  as  auctioneer,  his  memo- 
randum might  be  sufficient  to  bind  both  parties  to  the  contract. 
But  we  confine  our  opinion  to  the  case  at  bar,  where  the  auo- 
iioneer  was  the  vendor  and  a  party  having  an  interest,  greater 
or  less,  in  the  contract,  as  well  as  a  party  to  it  in  terms:  Wrighi 
V.  Dannah^  2  Camp.  203;  Farebrother  v.  Simmons,  5  Bam.  & 
Aid.  888;  Bayner  v.  Linthome,  2  Oar.  &  P.  124;  Bird  v.  BauUer, 
4  Bam.  k  Adol.  443;  S.  0.,  1  Nev.  &  M.  818;  Smiih  v.  JmM, 
6  Mason,  417. 
Exceptions  sustained.         

MsMoaAjmcjM  of  AnonoirBBR,  SnvnoiXNcr  of,  to  Taxs  Case  out  of 
Statotx  of  Frauimi:  See prtUgv,  Chifreyt  64  Am..  Deo.  299;  jDoty  v.  WtUUr^ 
00  Id.  756.  Sach  a  memorandum  was  held  snflBcieDt  in  Sanborn  v.  Chamberlin^ 
101  Maae.  416,  citmg  the  principal  oaae.  Where  the  auctioneer  it  a  party  to 
or  interetted  beyond  his  commiBsions  in  the  sale,  his  memorandnm  will  not 
be  sofiBcient  aa  a  charge  upon  the  other  party:  TSM  ▼.  Davids  45  Mo.  446; 
/oknmm  t.  Buck,  S2  N.  J.  L.  342,  both  oiting  the  principal  < 


Fobd  v.  Tibbbll. 

(9  Obat,  401.] 

Iv  Aonov  OK  AeBKKMXNT  to  Build  Octaqohal  Gellab  Wall  at  an 
afEraed  price  per  foot^  evidence  it  admissible  of  the  usage  of  measming 
the  angles  of  snch  waUs,  and  of  the  proper  mode  of  meaanring  the  angles 
of  reetangnlar  walls. 

IvnaiST  n  Biootbrabli  om  Mokst  Dus  fob  Labob,  after  a  demand  oT 
payment  made  at  the  expiration  of  a  reasonable  time. 
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Acnov  for  Talne  of  work  and  labor  in  building  an  octagonal 
cellar  wall.  The  facts  appear  in  the  opinion,  except  that  the 
court  instructed  the  juij  that  if  they  found  for  plaintiff,  and  that 
he  had  demanded  payment  at  the  expiration  of  a  reasonable  time, 
he  should  recover  interest  from  the  time  of  such  demand. 

P.  Simmons,  for  the  defendant. 

D,  U,  Johnson,  for  the  plaintiff. 

By  Court,  Mebbiok,  J.  The  controversy  between  the  parties 
at  the  trial  of  this  action  related  entirely  to  the  amount  of  money 
which  the  plaintiff  had  earned  in  the  performance  of  his  con- 
tract. He  had  built  the  cellar  wall  as  he  had  agreed  to  do,  and 
was  entitled  to  receive  therefor  at  the  rate  of  eleven  cents  a  foot 
in  full  compensation  for  his  services.  The  jury  had  therefore 
only  to  determine  the  number  of  feet  of  which  t&e  wall  con- 
sisted, in  order  to  ascertain  the  sum  to  which  the  plaintiff  was 
entitled,  and  for  which  they  were  to  render  a  verdict.  But  how 
was  this  to  be  done  ?  and  in  what  manner  was  the  admeasure- 
ment to  be  made?  The  meaning  of  the  language  used  by  the 
parties  in  their  agreement  being,  in  reference  to  the  compensa- 
tion to  be  paid  for  the  work  which  was  to  be  done,  equivocal 
and  obscure,  it  was  certainly  competent  for  the  plaintiff  to  in- 
troduce proof  of  usage,  in  order  to  interpret  the  meaning  of  the 
language,  and  to  ascertain  the  extent  of  the  contract:  1  OreenL 
Ev.,  sec.  292.  "The  true  office  of  usages  of  trade,"  says  Mr. 
Greenleaf,  "  is  to  interpret  the  otherwise  indeteiTninate  inten- 
tion of  the  parties;  .  •  •  •  and  to  fix  and  explain  the  meaning 
of  words  and  expressions  of  doubtful  or  various  senses: "  2  Id.^ 
sec.  251. 

The  evidence  in  relation  to  a  general  usage  to  make  an  allow- 
ance to  the  extent  claimed  by  the  plaintiff  in  the  admeasurement 
of  octagon  walls  beyond  the  mere  inner  surface  of  them,  on 
acco:int  of  necessary  additional  work  at  the  angles,  appears  to 
have  been  put  in  without  objection.  And  it  was,  we  think,  very 
properly  admitted.  But  one  of  the  witnesses  who  was  called 
to  prove  this  general  usage  testified  also  as  to  the  mode  in  which 
he  thought  rectangular  aod  octagon  walls  shoidd  both  be  alike 
measured.  The  defendant  objected  to  the  testimony  relative  to 
the  rectangular  wall,  because  the  two  were  so  dissimilar  that 
they  could  not  be  compared  with  each  other.  We  do  not  see 
any  force  in  this  objection.  The  angles  in  the  two  kinds  of 
wall  differ,  it  is  true,  in  some  degree,  but  they  are  not  wholly 
unlike.    And  proof  of  the  correct  mode  of  measuring  the  former 
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to  ascertain  the  number  of  feet  of  which  it  consists  would  afford 
some  light  and  some  aid  in  determining  how,  for  a  similar  pur- 
pose,  and  nnder  a  similar  contract,  the  latter  ought  to  be  ad- 
measured. It  was  for  the  juiy  to  say  what  weight  ought  justly 
to  be  allowed  to  It. 

The  instructions  to  the  jury  were  right.  They  were  to  deter- 
mine, upon  the  eTidence  in  the  first  instance,  whether  there  was 
sufficient  proof  of  such  a  general  usage  as  was  contended  for 
by  the  pkdntiff.  If  they  found  it  to  exist,  they  were  properly 
advised  to  take  it  as  a  guide  in  fixing  upon  the  mode  of  measur- 
ing the  wall;  the  computation  according  to  which  was  to  be 
adopted  as  the  basis  of  their  verdict.  If  there  was  no  such 
general  usage  proved,  then  undoubtedly  it  was  their  dufy,  as 
they  were  further  advised,  to  allow  for  such  an  admeasurement 
of  the  wall  as  they  were  satisfied,  upon  all  the  evidence  in  the 
case,  was  just  and  proper.  This  would  be  acting  upon  the  most 
reasonable  construction  which  coidd  be  given  to  the  agreement 
between  the  parties;  and  since  the  language  in  which  it  was  ex- 
pressed was  not  precise  and  definite,  but  in  some  degree  obscure 
or  of  doubtful  meaning,  a  decision  upon  the  conflicting  pre- 
tensions of  the  parties  upon  any  other  interpretation  would 
have  been  justly  obnoxious  to  complaint. 

As  all  these  instructions,  as  well  as  that  in  relation  to  interest^ 
appear  to  us  to  have  been  correct,  the  exceptions  are  overruled. 

UiAOBS  OF  Traoi,  Gompbtbnot  as  Evmurci:  Clark  v.  Baher^  45  Am. 
Deo.  199:  Cox  v.  (yReiiUy,  58  Id.  033,  and  caaee  in  not«9. 


GuBNET  V.  Howe. 

[9  Obat,  40«<j 

BiooRD  Kirr  as  Bbquibbd  bt  Pobt-officb  Dbpartmbnt  REO^L▲TIOK!^  ia 
•ooardanoe  with  the  act  of  congreBs  providing  therefor,  of  registered  let- 
ters received  at  a  post-office,  is  admissible  in  evidence  without  the  teeti- 
DKmy  of  clerk  who  actually  kept  it. 

IbSXAKB  IN  EnTERINO  DaTB  OF  RbOBIPT  OF  LeTTBB  IN  BbCOBD  OF  RlOIS- 

TXBBD  Lbttbbs  kept  by  post-offioe  will  not  conclude  party  endeavor- 
ing to  prove  sending  of  letter  at  certain  time,  and  the  mistake  may  be 
shown  by  testimony  of  the  postmaster  as  to  the  ordinary  course  of  the 
mails,  or  by  other  evidence. 

GoNTAurnfo  Monbt  Sbht  bt  Debtor  to  Creditor  through  the 
mail  is  at  the  risk  of  the  debtor,  unless  the  creditor,  either  expressly  or 
by  the  usual  oourse  of  dealing  between  the  parties,  authorized  such  mods 
of  remittanoe. 
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AcnoH  on  promissoiy  note.  Defendant  pleaded  payment. 
On  the  trial,  defendant  proved  the  deposit  of  a  letter  containing 
the  amount  doe  on  the  note  in  the  post-office  and  directed  to 
plaintiff.  Evidence  was  introduced  tending  to  show  that  the 
letter  was  forwarded  in  due  course  of  mail.  The  postmaster  at 
the  post-office  of  the  addressee  of  the  letter  was  mads  a  witness. 
He  produced  the  record  of  registered  letters  required  of  him  by 
law  to  be  kept.  Plaintiff  objected  to  the  record  being  read, 
because  it  was  not  a  book  kept  by  witness,  but  by  one  of  his 
clerks,  who  was  absent.  The  record  was,  however,  admitted  in 
evidence.  It  showed  that  a  letter  answering  to  that  claimed  to 
be  sent  by  defendant  had  been  received.  The  postmaster  was 
further  allowed  to  testify,  against  plaintiff's  objection,  that  the 
entry  of  the  date  when  such  letter  was  received  was  erroneous, 
and  should  have  been  one  day  earlier,  such  testimony  being 
based  on  his  knowledge  of  the  course  of  the  mails  and  time  of 
their  arrival.    The  remaining  facts  appear  in  the  opinion. 

B.  W.  Harris,  for  the  plaintiff. 
B.  San/ord,  for  the  defendant. 

By  Court,  Bioelow,  J.  1.  The  register  of  letters,  reoeived  at 
the  post-office  at  Taunton,  being  an  official  record  authorized  by 
law  to  be  kept,  was  admissible  in  evidence:  1  Greenl.  Ev.,  sec. 

2.  The  evidence  of  the  postmaster  as  to  the  error  upon  the 
register  in  the  date  of  the  receipt  of  the  letter  was  rightly  re- 
ceived. The  register  was  not  conclusive  as  to  this  date.  A 
party  has  always  the  right  to  prove  that  a  fact  is  different  from 
that  which  it  would  appear  to  be  by  a  portion  of  his  own  evi- 
dence. If  this  were  not  so,  he  would  be  bound  by  the  innocent 
mistakes  of  witnesses  and  third  parties.  He  can  be  allowed  to 
prove  the  exact  truth,  without  impeaching  the  evidence  offered 
by  himself.  The  evidence  in  this  case  was  not  offered  to  con- 
tradict the  register,  but  to  show  the  regular  and  due  course  of 
the  mail,  which  was  clearly  competent.  Incidentally  it  also 
showed  that  a  date  in  the  register  was  probably  erroneous. 
Besides,  the  exact  date  of  the  receipt  of  the  letter  in  question 
was  quite  immaterial.  The  real  and  material  inquiry  was 
whether  it  was  received  at  all. 

8.  The  instructions  given  to  the  jury  were  not  adapted  to  the 
case,  and  did  not  properly  meet  the  request  made  by  the  plain- 
tiff's counsel  for  a  different  ruling.  The  general  rule  of  law  is 
that  the  duty  lies  on  the  debtor  to  pay  his  debt  to  his  creditor 
personally  or  to  lus  authorized  agent     The  burden  of  proof  to 
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show  a  payment  of  a  debt  i£  not  sustained  therefore  by  proof 
that  a  letter,  containing  the  requisite  amount,  directed  to  the 
creditor,  was  duly  deposited  in  the  post-office.  The  debtor 
must  go  further.  He  must  also  show  that  the  creditor  author- 
ized this  mode  of  remittance,  either  by  express  assent  or  direc- 
iion»  or  a  usage  and  course  of  dealing  from  which  such  assent 
or  direction  may  be  fairly  inferred.  If  this  can  be  shown,  then 
the  transmission  is  at  the  risk  of  the  creditor;  otherwise,  it  lies 
upon  the  debtor:  Warwicke  ▼.  Noakes,  Peake,  67;  Hawkins  ▼. 
Bui,  Id.  186;  WaUer  ▼.  Haynes,  By.  &  M.  149;  2  Oreenl.  Ev., 
sec  626;  Wakefield  t.  LUhgaw,  3  Mass.  249.  The  instructions 
given  to  the  jury  on  this  point  did  not  state  the  rule  of  law  with 
distinctness  and  accnraqr.  They  seem  to  make  the  case  depend 
on  the  question  whether  the  proposition  to  transmit  by  mail 
«ame  from  the  plaintiff  or  from  the  defendant's  intestate.  That 
was  a  fact  wholly  immaterial.  The  real  question  was  whether 
the  plaintiff  authorijEcd  a  remittance  by  mail,  without  qualifica- 
tion; or  whether  such  authority  was  accompanied  with  any  con- 
dition as  to  the  risk  of  such  transmission.  As  this  question 
does  not  seem  to  have  been  passed  on  by  the  jury,  tiie  case 
must  be  tried  anew. 
Exceptions  sustained.  

PvBUO  BaooaDB  of  QoYKBjmEsr  axe  Oknxballt  CoircLiTsmi  Evh> 
MnacEi  PeUi  ▼.  Webquish^  129  Maas.  473,  oitang  the  principal  osm. 


BoBiNBON  V.  Robinson. 

[9  OSAT,  447.] 

Bon)  BT  Gbasttxi  to  Obantob  in  GoNsiDBRATioir  OF  GomrxTAHOS,  and 
conditioned  for  the  support  of  grantor  daring  hia  life,  and  in  caae  of 
neglect  or  failure  in  the  condition,  to  reconvey  the  land,  does  not  consti- 
tnte  a  mortgage;  in  case  of  neglect  or  fidlure  to  so  support,  the  grantor  la 
entitled  to  relief  in  equity  by  a  decree  of  reconveyance. 

Bill  for  relief  in  equity.  Plaintiff  had  conveyed  certain 
land  to  defendant,  and  at  the  same  time  had  taken  from  de* 
fendant  a  bond  as  consideration  therefor,  conditioned  for  the 
support  of  grantor  and  his  wife  during  their  lives,  and  in  case 
of  neglect  or  failure  in  the  condition  to  reconvey  the  land. 
The  jury  found  the  conditions  broken,  and  plaintiff  asked  for  a 
reconveyance^  and  other  relief.  The  remaining  facts  appear  in 
the  opinion. 

£  Jmes,  for  the  plaintifll 

£  H.  Bennett,  for  the  defendant 
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B}  OouBT.  The  deed  and  bond  set  out  in  the  declaration, 
and  admitted  by  the  answer,  did  not  constitute  a  mortgage. 
There  was  no  conyeyance  from  the  supposed  mortgagor  to  the 
supposed  mortgagee  of  any  interest  in  the  land.  It  is  not  as  if 
the  defendant,  after  receiving  the  plaintiff's  deed,  had  made  a 
conveyance  back  to  the  plaintiff,  taking  a  bond  for  a  reconvey- 
ance on  the  performance  of  certain  conditions.  In  that  case 
there  would  be  a  conveyance  from  the  defendant  to  the  plain- 
tiff, which  by  reason  of  the  bond  of  defeasance  might  bo 
deemed  conditional,  and  a  mortgage.  But  in  the  case  at  bar 
the  deed  was  made  to,  not  by,  the  person  by  whom  the  condi- 
tions were  to  be  performed.     . 

The  defendant's  stipulation  for  the  support  of  the  plaintiff 
and  his  wife  was  not  a  limitation  of  his  estate,  nor  a  condition, 
according  to  the  technical  meaning  of  that  word  in  conveyances 
of  real  estate,  a  breach  of  which  woidd  give  the  plaintiff  a  right 
of  re-entry;  but  simply  a  covenant  which  may  be  specifically 
enforced  in  equity:  4  Kent's  Com.,  6th  ed.,  134-136;  Wheeler  v. 
Dascomb,  3  Cush.  285;  Doe  v.  PhiUips,  2  Bing.  18. 

A  decree  may  be  entered  that  the  defendant,  within  fifteen 
days,  execute,  acknowledge,  and  deliver  to  the  plaintiff  a  deed 
of  release  and  quitclaim  in  common  form,  with  covenants  of 
warranty  against  all  persons  claiming  by,  through,  or  under  the 
defendant,  of  all  the  lands  described  in  the  deed  of  the  plaintiff 
to  him,  dated  June  15,  1854,  and  deliver  up  the  possession  of 
said  lands  to  the  plaintiff,  so  that  the  plaintiff  may  be  revested 
and  repossessed  thereof,  as  of  his  former  estate;  and  that  in  case 
of  the  neglect  of  the  defendant  within  said  fifteen  days  to  exe- 
cute, acknowledge,  and  deliver  such  a  deed,  and  deliver  up  pos- 
session as  aforesaid,  and  upon  affidavit  of  the  plaintiff  or  his 
counsel  to  such  neglect  filed  with  the  clerk  of  this  court,  then 
at  any  time  after  the  expiration  of  said  fifteen  days,  and  within 
a  year  from  the  entry  of  this  decree,  the  clerk  issue  a  writ  of 
habere  faciaa,  with  a  copy  of  the  decree  annexed,  to  the  plain- 
tiff against  the  defendant  for  said  lands,  in  order  that,  upon  the 
plaintiff's  being  restored  to  the  possession  thereof  under  and  by 
virtue  of  said  writ,  and  due  return  and  registration  of  said  writ, 
and  return  in  the  registry  of  deeds,  the  plaintiff  may  be  re- 
vested of  and  in  said  lands  as  of  his  former  estate,  and  as  he 
was  seised  and  possessed  thereof  before  the  execution  of  his 
deed  to  the  plaintiff;  and  that  the  plaintiff  have  his  costs  of  the 
defendant,  and  his  execution  therefor  in  common  form. 

Decree  accordingly. 
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Bbown  V.  Stone. 

[10  Qkat,  61.] 

DnoEiPnoiiB  vk  Dbbds  to  Psbson  undkb  Whom  Amoiniko  Ownera 
Claim  are  fcdmiasible  in  evidence,  in  a  coDtroveray  between  inch  owners, 
M  to  the  width  of  a  passage-way  between  their  estates. 

OwHXB  OF  Right  of  Wat  ovbr  Passaob-way  mat  Disturb  Soil  and 
pave  or  repair  the  way  for  the  purpose  of  keeping  it  fit  for  use,  provided 
in  so  doing  he  make  no  material  change  in  the  condition  of  the  way  nor 
interfere  with  the  estates  of  others  therein. 

ToBT  for  forcibly  entering  the  plaintiff's  close  and  digging 
ap  the  soil  and  carrying  away  the  pavement.  The  opinion  states 
the  facts. 

«/.  H.  Bobinson^  for  the  plaintiff. 
A.  A.  Abbott,  for  the  defendant. 

By  Court,  Mkbrtok,  J.  The  plaintiff's  land  is  bounded  on 
its  westerly  side  by  the  land  of  Joseph  0.  Wooldredge;  and  the 
land  belonging  to  the  latter  is  bounded  on  its  easterly  side  by 
a  passage-way  situate  between  the  dwelling-houses  on  their 
respective  estates.  They  disagree  in  relation  to  the  extent  and 
width  of  this  way;  and  this  disagreement  constituted  the  subject 
of  inquiry,  and  was  the  chief  point  in  controversy  upon  the  trial 
of  this  action.  The  question  respecting  which  the  parties  were 
thus  at  issue  was  a  mere  question  of  fact;  its  determination  de- 
pended wholly  upon  the  effect  to  be  allowed  to  the  evidence  in 
the  case,  and  the  inferences  justly  to  be  drawn  from  it,  and  not 
at  all  upon  any  contested  construction  of  the  contents  of  the 
several  deeds  which  they  had  respectively  produced,  concerning 
which  no  difference  of  opinion  appears  to  have  been  entertained 
or  expressed.  It  was  a  matter,  therefore,  strictly  within  the 
province  of  the  jury,  and  was  of  course  very  properly  left  to 
their  decision. 

The  defendant  contended  that  the  way  by  which  the  estate  of 
Wooldredge  was  bounded  was  located  in  the  same  place,  and 
was  of  the  same  width  and  extent,  as  the  passage-way  mentioned 
in  the  deed  from  Daniel  Felton  to  John  Nutt,  under  whom  both 
the  parties  to  this  suit  derive  their  titles.  For  the  purpose  of 
proving  the  locality  and  the  space  which  the  last-mentioned 
way  occupied,  he  was  allowed  to  introduce  the  deeds  of  Felton 
to  Nutt  and  to  Felton,  jun.  This  was  correct;  for  the  existence, 
extent,  and  width  of  that  way  constituted  a  part  of  the  facts 
essential  to  the  maintenance  of  the  defense  relied  upon.  And 
in  reference  to  those  deeds,  and  to  all  the  evidence  having  any 
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bearing  upon  the  particular  question  upon  which  tho  parties 
were  at  issue,  the  juiy  were  rightly  instructed  that  if  a  passage- 
way, marked  and  distinguishable  on  the  ground,  was  in  fact 
actually  laid  out  there  by  Daniel  Felton,  and  if  that  was  the 
same  passage-way  which  is  referred  to  in  the  several  deeds  from 
Nutt  and  his  assigns  to  Wooldredge,  the  plaintiff's  estate  would 
not  extend  beyond  its  westerly  side,  but  would  be  defined  and 
limited  l^  it.  Under  such  instructions,  it  is  obvious  that  what* 
ever  tended  to  establish  the  precise  locality  and  exact  extent  of 
the  way  laid  out  by  Felton  must  have  been  admissible  as  com- 
petent and  pertinent  evidence. 

The  law  in  relation  to  the  rights  of  tenants  in  common  was 
accurately  stated  by  the  presiding  judge.  But  as  no  such  ten- 
ancy was  shown  to  have  at  any  time  existed  in  which  the  parties 
had  any  interest,  although  the  law  upon  that  subject  seems  to 
have  been  somewhat  considered  and  discussed,  the  principles 
laid  down  by  the  court  had  no  bearing  upon  the  final  decision 
of  the  case,  and  of  this  the  juxy  were  fully  and  satisfactorily 
advised.  Whatever  was  said  upon  that  subject,  therefore,  affords 
the  plaintiff  no  just  cause  of  complaint. 

As  the  right  of  way  belonged  to  Wooldredge,  it  was  lawful 
for  him  to  do  any  work  upon  its  surface  which  was  necessaiy, 
fit,  and  proper  to  be  done  there  to  enable  him  to  use  and  enjoy 
bis  right  in  it  in  a  manner  beneficial  and  advantageous  to  him- 
self, provided  he  did  not  thereby  make  any  material  change  in 
the  state  and  condition  of  the  soil,  or  disturb  or  interfere  with 
the  estate  or  privileges  of  other  persons  therein.  For  this  pur- 
pose and  within  this  limitation,  his  acts  in  the  preparation, 
repair,  or  improvement  of  the  way  were  justifiable,  and  could 
not  be  treated  or  resisted  as  a  trespass  by  an  owner  of  the  land 
who  held  it  in  fee  subject  to  such  an  easement:  Appleton  v.  FuJr 
lerton,  1  Gray,  186.  This  is  the  right  of  Wooldredge;  and  if 
the  defendant,  acting  under  his  license  and  authority,  did  in  no 
particular  exceed  it,  he  was  not  liable  to  the  plaintiff  for  any 
damage  alleged  to  have  been  done  by  him.  The  instructions 
given  to  the  jury  upon  this  subject  were  to  this  effect,  and  were 
consequently  unobjectionable. 

Exceptions  overruled.  

Owner  of  Right  of  Wat  mat  Maks  Rxaboitablb  RgFAnw,  if  be  doei 
not  interfere  with  the  rights  of  others  in  the  way:  Kittian  t.  Kdlqf,  120 
Mms.  62,  dting  the  principal  < 
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MoGbeoob  v.  Wait. 

[10  Qbat,  13.] 
Admissions  IIadi  bt  Win  without  Knowlbdgb  of  bxa  Husband  ar« 

not  competent  eridenoe  of  a  way  by  prescription  over  land  owned  by 

them  in  her  right. 
Admissions  of  Right  of  Wat  ovxa  Land  of  Pabbnts,  bt  Son  who  re- 

#!de8  with  his  parents  and  manages  their  estate,  are  not  competent 

against  the  parents  withoat  proof  of  the  extent  of  the  8on*8  agency. 
Bkmaindbrman  is  not  Estoppbd  bt  Silbnob  of  Tbnant  fob  Lifb,  when 

remarks  are  made  in  his  presence  in  disparagement  of  his  title. 
•CouBT  MAT  Obdbb  Pboduotion  OF  Dbbd  undbb  Whioh  Pabtt  to  Sun 

Claims  Titlb,  where,  on  examination,  he  admits  that  it  is  in  his  poises- 

sion,  and  snoh  deed  may  be  pat  in  evidence  withoat  calling  the  attesting 


ToBT  for  breaking  plaiiitiff 's  close,  tearing  down  a  Wall,  and 
treading  down  the  grass.  Defendant  set  up,  by  way  of  answer, 
A  right  of  way  oyer  the  land  from  the  adjoining  premises.  The 
facts  are  sufficiently  stated  in  the  opinion,  except  that  on  the 
trial  defendant  offered  to  prove  that  George  Hobbs  was  a  son  of 
defendant's  successors  in  interest,  and  that  he  was  their  princi- 
pal agent,  and  had  admitted  that  no  right  of  way  existed.  The 
evidence  was  excluded.  While  William  Wait^  the  defendant, 
was  being  examined,  he  admitted  having  in  his  possession  the 
deed  through  which  he  claimed  title.  The  court  ordered  him  to 
produce  it. 

J.  A.  OUKs,  for  the  defendants. 

O.  P.  Lord  and  8.  B.  Ives^jun.^  for  plaintiff. 

By  Court,  MsraALr,  J.  1.  We  are  of  opinion  that  the  judge 
rightly  declined  to  admit  evidence  that  Mrs.  Hobbs,  without  her 
husbajid's  knowledge,  applied  to  Mrs.  Wait  for  leave  to  put  a 
ehop  on  a  part  of  the  ground  over  which  the  defendants  claim  a 
right  of  way.  That  evidence  was  offered  for  the  purpose  of 
proving  a  right  of  way  over  land  owned  in  fee  by  Mrs.  Hobbs, 
«nd  of  which  her  husband  and  herself  were  seised  and  possessed 
in  her  right.  If  it  was  admissible  for  this  purpose,  it  must  have 
been  on  the  ground  of  her  confessing  or  admitting  that  her  land 
was  subject  to  a  servitude.  Such  a  confession  or  admission  by 
her  alone  would  not  bind  either  her  or  her  husband,  or  her  heirs,  or 
the  plaintiff,  who  is  the  grantee  of  her  husband  and  herself.  It 
is  certain  that  she  could  not  have  made  a  valid  grant  of  a  right 
of  way.  Being  under  coverture,  she  was  not  competent  to  make 
%  grant  which  would  estop  either  herself  or  her  heirs.    And  '*  to 
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say  that  one  may,  by  acts  in  the  country,  by  admission^  by  con- 
cealment  or  silence,  in  effect  do  what  could  not  be  done  by  deed, 
would  be  practically  to  dispense  with  all  the  limitations  the  law 
has  imposed  upon  the  capacity  of  infants  or  married  women  to 
alienate  their  estates:"  Lowell  v.  Daniels,  2  Oray,  169. 

2.  Evidence  of  Oeorge  Hobbs's  application  to  Mrs.  Wait  for 
leave  to  place  fagots  on  the  land  over  which  a  right  of  way  is 
now  claimed  had  no  legal  tendency  to  prove  such  right,  and  was 
properly  excluded.  The  nature  and  extent  of  his  agency  (if 
any)  for  his  parents  are  not  shown,  and  therefore  his  implied 
admission  of  a  right  of  way  cannot  affect  them  or  their  grantee. 

8.  The  statements  made  to  Abraham  Hobbs  by  Gk>odhue  and 
''  the  neighbors"  are  not  to  be  taken  as  true,  or  as  admitted  by 
Hobbs,  by  reason  of  his  silence.  Besides,  if  Hobbs  were  held 
to  have  admitted  Wait's  right  of  way,  that  admission  would  be 
evidence  against  himself  only.  He  v^as  merely  tenant  for  life 
(his  own  life  or  that  of  his  wife),  and  could  not  affect  the  rights 
of  other  parties  by  any  adn^ssion,  or  even  by  a  grant  of  a  right 
of  way  over  land  so  held  by  him :  Gale  &  Whatley  on  Easements, 
pt.  1,  c.  5,  sec.  2;  8  Stark.  Ev.,  4th  Am.  ed.,  1217, 1218;  Peake 
Ev.,  6th  ed.,  818. 

4.  We  are  of  opinion  that  William  Wait  was  riglitly  required 
to  produce  the  deed  under  which  he  made  claim,  and  that  it 
was  rightly  allowed  to  be  read  in  evidence  without  calling  the 
attesting  witness:  See  Jackson  v.  Allen,  3  Stark.  74;  Pearce  v. 
Hooper,  8  Taunt.  60;  Doe  ex  dem.  Ttfndale  v.  Hemming ^  9  Dow. 
k  By.  15;  Jackson  v.  Kingsley,  17  Johns.  158. 

Exceptions  overruled.  

EsrOPPIL    CAKNOT    OPEKATB    AOADYST    MaRBTKD  WOMAH    TO   BUD  HIB 

Realty,  becaoae  ihe  is  inoapable  of  making  oontraot  in  regard  thcretos  PdU 
V.  Web^iuuh,  129  Man.  472,  citing  the  principal  < 


PfTTTiTiTPS    V.   TUDOIL 

[IOGbat.TS.] 
DxBD  BT  ItoAHT  a  OoioioN  OF  '*SixTT-fouB  KoDs,  bbhto  Parv  Of" 
Lot  held  by  the  grantor  in  common  with  another,  panes  no  title 
in  oonmion;  nor  will  it  pass  any  title  in  severalty  unless  grsntee  fnten 
and  takes  possession  of  the  quantity  of  land  conveyed  by  the  deed,  and 
thus  makes  certain  the  part  which  he  claims  to  hold  in  severalty. 

ToBT  for  breaking  and  entering  plaintiff  *s  close.    The  fiurti 
are  stated  in  the  opinion. 
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W.  C.  EndicoU,  for  the  defendant 

G.  W.  PhUlipa  and  O.  P.  Lord,  for  the  plaintdfls. 

By  Court,  Bioelow,  J.  The  deed  of  Samuel  Tufts,  undef 
which  the  defendant  claimed  title  and  justified  the  act  of  tres- 
pass alleged  in  the  declaration,  cannot  be  construed  to  convey 
an  estate  in  common  and  undivided  with  the  other  owners  of  the 
Robert  Potter  lot.  There  is  nothing  to  indicate  that  the  grantor 
intended  to  convey  an  undivided  interest  in  the  whole  lot.  On^ 
the  contrary,  it  does  not  purport  to  convey  the  whole  interest  of 
the  grantor,  nor  an  undivided  interest  in  the  entire  tract,  it 
is  only  a  grant  of  sixty-four  rods,  parcel  of  a  larger  lot.  He 
owned  a  certain  portion  or  fraction  of  the  whole  lot.  This  he 
does  not  grant,  but  he  conveys  sixty-four  rods,  and  describes  it 
as  part  of  a  lot,  in  the  whole  of  which  he  was  the  owner  of  an 
undivided  interest.  The  deed  does  not  come  within  that  class 
of  cases  where  the  owne**  of  an  entire  tract  conveys  a  certain 
part  of  the  whole.  In  such  cases  there  is  no  difficulty  in  constru- 
ing the  conveyance  as  a  grant  of  an  undivided  interest  in  the 
proportion  which  the  quantify  granted  bears  to  the  whole  paroeL 

What  was,  then,  the  effect  of  the  deed  ?  A  conveyance  in  sev- 
eralty of  sixty-four  rods  in  a  close  containing  a  larger  quantily 
and  owned  in  common  with  others,  without  boundaries  or  other 
means  to  designate  or  fix  the  location  of  the  land  intended  to 
be  granted,  if  valid  as  against  all  persons  except  other  owners 
in  common  of  the  whole  close,  cannot  take  effect  until  the 
grantee  has  entered  and  taken  possession  of  the  quantity  of 
land  conveyed  by  the  deed,  and  thus  made  certain  the  part  of 
the  close  which  he  claims  to  hold  in  severalty  under  his  grant. 
Until  such  entry  and  possession,  it  is  wholly  uncertain  what  pari 
of  the  close  is  comprehended  within  the  grant,  and  the  deed 
cannot  take  effect  as  to  any  specific  part.  There  was  no  proof 
of  any  such  entry  in  the  present  case  upon  the  land  where  the 
trespass  was  committed.  The  defendant  had  no  title  to  enter 
as  a  tenant  in  common,  and  he  proved  no  entry  upon  any  por- 
tion of  the  land  to  hold  in  severalty. 

Exceptions  overruled.  

CONVETANCB  07  UnBIVIBBD  InTEBBST  Ut  PaKT  07  Oo-TKNAin^S  InTKBIST 

in  realty  is  good,  and  ia' entirely  different  from  a  conveyance  of  part  of  the 
property  held  by  the  co-tenants  without  any  words  to  indicate  the  passing  of 
an  nndivided  interest:  Battd  v.  Smith,  14  Gray,  497,  distingaishing  the  prin- 
cipal case.  In  Boggu  v.  MertdUk,  16  W.  Va.  27,  citing  the  principal  case,  it 
is  held  that  a  conveyance  in  the  nature  of  the  latter  mentioned  passes  no  tiUs^ 
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Heebneb  v.  Eagle  Inbubanoe  Go.  of  GmoiNNAXL 

[10  OSAT,  181.] 

Iksitrer  of  Ship  uvder  Policy  against  "Total  Loss  gnlt,**  even  if  a 
time  policy,  maj  recover  for  a  constmcUve  total  loes. 

NonoB  TO  UNDERWBiTKts  IS  SuFFioiBNT  ABANDONMENT  OF  Snip  injured  bj 
perils  of  the  sea,  and  therefore  enrveyed  and  condemned,  on  the  west  ooaat 
of  the  United  States  in  time  of  peace,  where  such  notice  states  that  the 
assured  **  having  received  information  of  the  condemnation  of  the  ship  at 
fiomboldt,  Oalifomia,  hereby  abandons  all  in  said  vessel  insured,  and 
claims  as  for  a  total  losii." 

POUCT  7B0M  FOBBION  InSTTBANOX  GoMPANT,   SiONSD  BT  ITS  HoifB  PhESI- 

DENT  AND  Sboretart,  but  not  to  be  valid  till  countersigned  by  its  agent 
in  Massachusetts,  is  to  be  construed  by  the  Massachusetts  laws,  and 
therefore  one  third  new  for  old  is  to  be  deducted  in  estimating  a  con- 
structive total  loss  under  such  policy. 

Exemption  in  Pouot  op  Insubancb  that  Insurers  shall  not  be  liable  for 
breaking  of  the  machinery  unless  occasioned  by  stranding  will  render  in- 
surers liable,  where  vessel  is  injured  first  by  perils  of  the  sea  and  after- 
wards by  stranding,  for  so  much  of  the  injury  only  as  the  assured  proves 
to  have  been  occasioned  by  the  stranding. 

Where  Assessor  in  Computino  Constructive  Total  Loss  allowed  two 
months'  interest  on  funds  paid  for  repairs,  the  court  cannot  increase  this 
assessment  without  evidence  to  overcome  the  assessor's  report. 

AcmoN  on  insuianoe  policy.    The  opinion  states  the  foots. 

0.  8.  HUlard,  for  the  plaintiff. 

F.  O.  Loring,  for  the  defendants. 

By  Conrt,  Shaw,  0.  J.  Two  questions  are  presented:  1. 
Whether  the  plaintiff  can  recover  for  a  constmotive  total  loes; 
and  2.  Whether  the  plaintiff  gave  a  seasonable  and  snffioient 
notice  of  abandonment. 

1.  The  first  question  is,  whether,  under  this  policy,  the  de- 
fendants are  liable  for  a  constructive  total  loss  caused  by  the 
perils  insured  against  to  more  than  half  the  value  of  the  vesseL 

The  natural  and  grammatical  construction  of  the  language, 
''  liable  for  a  total  loss  only,"  is  any  total  loss,  as  that  term  is 
known  and  understood  by  those  conversant  with  the  practice 
and  law  of  insurance.  The  distinction  between  an  actual  and 
constructive  total  loss  is  well  known  and  understood;  and  if  the 
parties  intended  to  qualify  it,  and  limit  the  liability  to  either 
particular  species  of  total  loss,  we  think  they  would  so  have  ex- 
pressed it.  But  there  is  nothing  in  the  policy  to  indicate  that 
the  insurers  are  not  to  be  liable  for  a  constructive  total  loss,  if 
perfected  as  such  by  an  abandonment;  and  we  see  nothing  in 
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the  principles  of  the  law  of  insurance  from  which  such  a  dis- 
tinction can  be  implied  against  the  letter  of  the  contract. 

The  leading  authority  relied  on  is  that  of  Murray  y.  Hatch,  6 
Mass.  465.    It  is  observable  that  that  was  an  insurance  on  ves- 
sel,  cargo,  and  freight,  and  against  a  total  loss  only.    The  vessel 
remained  in  specie,  capable  of  being  repaired,  a  few  days'  sail 
from  the  United  States,  and  there  was  no  abandonment.     The 
case  was  argued  and  considered  on  the  assumption  that  there 
was  no  abandonment;  but  the  plaintiff  insisted  that,  upon  the 
facts  then  appearing,  there  was  a  total  loss  without  abandon- 
ment.    There  was  no  adjudication,  therefore,  upon  the  proposi- 
tion that  in  an  insurance  on  vessel  against  total  loss  only,  proof 
of  a  constructive  total  loss  will  not  sustain  the  action.     It  is  ad- 
mitted by  the  eminent  judge  who  gave  the  opinion,  Mr.  Justice 
Sevtrall,  that  no  precedent  like  it  had  been  cited;  but  his  reason- 
ing is  founded  upon  the  supposed  analogy  between  the  restriction 
in  this  policy,  and  the  cases  of  exceptions  and  warranties  against 
particular  averages  and  partial  losses  oq  certain  goods,  as  illus- 
trated by  reference  to  the  case  of  perishable  articles  embraced 
in  the  conunon  memorandum,  being  excepted  from  liability  for 
losses  on  account  of  sea  damage.     These  exceptions  are  mani- 
festly founded  on  the  impossibility  or  extreme  difficulty  of  dis- 
tinguishing, in  the  memorandum  articles,  dan)age  arising  from 
sea  perils,  and  that  arising  from  the  natural  tendency  of  the 
articles  themselves  to  natural  decay  or  deterioration.    All  the 
cases  cited  are  those  of  perishable  goods,  whence  he  draws  the 
conclusion  that  in  cases  arising  under  exceptions  of  particular 
average,  or  warranty  against  partial  losses,  the  insurer  is  liable 
only  for  a  total  loss,  where  the  subject-matter  of  the  insurance  is 
absolutely  destroyed.     The  opinion  is  there  expressed  that  where 
the  policy  is  limited,  as  in  that  case,  to  be  upon  the  risk  of  a 
total  loss  only,  the  same  principles  must  govern  the  decision. 
The  reasoning  upon  the  evidence  there  goes  to  show  that  the 
vessel  remained  in  specie^  was  capable  of  being  repaired,  and, 
according  to  one    statement,  might  have    been  repaired  for 
less  than  half  her  value,  as  expressed  in  the  policy,  and  the  court 
decide  that  the  evidence  did  not  prove  an  actual  total  loss. 
There  was  also  a  sufficient  reason  for  setting  aside  the  verdict  of 
the  jury  and  ordering  a  new  trial,  that  in  finding  for  the  plain- 
tiff for  a  total  loss  they  had  not  deducted  the  salvage  held  by 
the  plaintiff. 

Tliis  case  v^as  no  doubt  decided  right,  because  the  assured 
had  not  complied' with  the  indispensable  condition  of  fixing  a 
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construotiTe  total  loss,  where  the  loss  was  not  absolutely  total 
in  its  nature,  by  a  seasonable  abandonment.  This  case  was 
<:ited  in  the  case  of  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  331;  but 
that  was  a  case  where  the  court  had  first  decided  that  the  plain- 
tiff had  no  insurable  interest,  and  where  of  course  nothing  would 
have  passed  to  the  underwriter  by  an  abandonment.  And  the 
point  was  not  necessaiy  to  the  decision  of  the  case  then  before 
the  court.  / 

The  distinction  between  damage  to  goods  to  more  than  half 
their  value,  and  damage  to  a  vessel  to  more  than  half  her  value, 
as  giving  a  right  to  abandon,  and  laying  the  foundation  for 
a  constructive  *total  loss,  is  well  illustrated  by  the  case  of 
Marcardier  v.  Chesapeake  Ins.  Co.,  8  Cranch,  89.  There  it  was 
held  that  where  a  constructive  total  loss  is  sought  to  be  main- 
tained, upon  the  ground  of  deterioration  of  the  cargo,  by  some 
of  the  perils  insured  against,  to  more  than  half  its  value,  all  de- 
teriorations of  memorandum  articles  are  to  be  excluded  from  the 
estimate  of  damages;  and  that  in  order  to  establish  such  a  con- 
structive total  loss,  damage  from  the  perils  insured  against  must 
be  found  to  have  been  sustained  by  the  residue  of  the  cargo,  as 
if  the  whole  of  the  memorandum  articles  were  sound,  to  warrant 
an  abandonment.  This  construction  is  obviously  necessaiy  to 
carry  out  the  rule  that  the  insurers  are  to  be  exempted  from 
all  losses  on  memorandum  articles,  unless  of  a  general  nature 
specified,  as  by  capture  or  stranding;  and  is  plainly  founded  on 
the  impracticability  of  proving  whether  the  damage  found  in 
these  perishable  goods  be  attributable  to  perils  of  the  sea,  or 
to  internal  causes. 

But  we  think  this  case  establishes  the  principle  that  damage 
to  more  than  half  the  value  by  sea  perils  to  goods  not  in  the 
memorandum,  and  a  forUori  damage  to  a  ship  by  perils  of  the 
49ea  to  a  like  amount,  does  amount  to  a  constructive  total  loss,  and 
at  the  election  of  the  assured,  by  a  regular  abandonment,  be- 
comes a  legal  total  loss.  That  the  distinction  is  limited  to 
memorandum  articles  seems  to  be  recognized  in  Morean  v.  United 
States  Ins.  Co.,  1  Wheat.  219,  and  the  cases  there  cited  and 
referred  to. 

There  seems  to  be  no  reason  in  the  nature  of  the  oontcaot,  or 
-of  the  business  to  which  it  refers,  why  the  liability  of  the  insur- 
ers should  not  extend  as  well  to  a  constructive  as  to  an  actual 
total  loss.  It  is  true  that  no  voyage  is  lost  or  defeated  because 
no  voyage  was  in  contemplation,  it  being  a  policy  on  time;  but 
by  the  perils  insured  against  all  further  navigation  of  the  vesse) 
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was  defeated  and  put  an  end  to;  the  whole  purpose  of  the  enter- 
prise, that  of  employing  the  Teasel  in  profitable  navigation  dur- 
ing the  year,  was  defeated.  The  court  are  therefore  of  opinion 
that  under  this  policy  the  defendants  were  liable  for  a  construc- 
tive total  loss  by  the  perils  insured  against,  if  followed  by  a  legal 
abandonment. 

2.  The  next  question  turns  upon  the  form,  legal  effect,  and 
sufficiency  of  the  notice  of  abandonment. 

It  appears  by  the  evidence  that  the  vessel  was  damaged  by  the 
violence  of  the  sea  and  stress  of  weather,  and  was  at  a  small 
^K>rt  on  the  western  coast  of  America,  and  the  evidence  tended 
to  show  that  if  she  could  be  repaired  there,  the  expenses  of  such 
repairs,  after  making  the  customary  and  stipulated  deductions, 
would  amount  to  more  than  half  her  value  as  expressed  in  the 
policy.  Damage  of  a  vessel  to  more  than  half  her  value,  as  a 
ground  of  abandonment  and  constructive  total  loss,  seems  now 
to  be  settled  as  the  rule  of  American  law,  conformably  to  that  of 
some  of  the  maritime  states  of  Europe,  contrary  to  the  English 
rule,  which  requires  proof  of  damage  to  such  an  extent  that  the 
repairs  of  the  vessel  in  the  place  where  it  is  would  be  equal  in 
amount  to  the  value  of  the  vessel  when  repaired:  Marcardier  v. 
Chesapeake  Ins.  Co.,  8  Cranch,  89.  The  master  called  a  survey, 
and,  in  compliance  with  the  report  of  the  surveyors,  sold  the 
steamer  at  auction  at  Humboldt  bay.  These  things  occurred 
early  in  November,  1851;  and  on  the  sixth  of  February  follow- 
ing notice  of  abandonment  was  given  by  letter  by  the  plaintiff 
to  the  agent  of  the  defendants,  residing  in  Boston.  In  decid- 
ing ou  the  character  of  this  notice,  we  are  to  consider  the  rela- 
tive situation  of  the  parties,  what  they  respectively  knew  and 
understood,  and  what  was  the  subject-matter  of  the  communi- 
cation. 

The  Chesapeake  was  a  steamer  owned  by  the  plaintiff,  insured 
by  the  defendants  about  six  months  before,  for  no  voyage  to  be 
made  from  one  port,  or  another  to  carry  any  particular  cargo, 
but  for  the  term  of  one  year,  at  all  ports  and  places,  with  the 
general  purpose  to  trade  on  the  west  coast  of  America,  insured 
against  total  loss  only.  The  vessel  was  at  a  great  distance  from 
her  home  port  by  sea,  but  the  communication  by  letter,  by  way 
of  the  isthmus  of  Panama,  was  between  one  and  two  months. 

The  notice  and  offer  of  abandonment  is  certainly  brief,  and 
in  a  form  not  to  be  recommended;  still  the  question  is,  whether 
it  is  sufficient.  The  difficulty  lies  in  the  ambiguity  of  the  word 
**  condemnation,"  as  a  cause  of  loss,  accompanied  by  a  demand 
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for  a  total  loss.  The  term,  in  its  application  to  the  snbjeot-mat- 
ter,  may  import  a  hostile  capture,  and  condemnation  consequent 
thereon,  but  it  may  also  mean  that  the  vessel  has  been  con- 
demned as  innavigable,  as  incapable  of  keeping  the  sea,  on  ac- 
count of  damage,  and  so  declared  by  persons  of  comi>etent 
authority.  In  several  insurance  cases  referred  to  in  the  course 
of  this  discussion  for  other  purposes,  we  have  seen  the  phrase, 
after  describing  the  shattered  condition  of  a  vessel,  ''  she  was 
condemned  to  be  sold."  We  are  then  brought  to  the  question 
how  it  was  used  in  the  present  case,  what  did  the  writer  mean 
in  using  it,  and  bow  was  it  understood  by  the  agents  and  officers 
of  the  company. 

It  was  a  time  of  profound  peace;  the  place  was  Humbolt  bay, 
on  the  west  coast,  described  as  in  California,  and  of  course 
within  the  limits  and  jurisdiction  of  the  United  States.  The 
idea  of  capture  and  judicial  condemnation  as  prize  could  hardly 
have  arisen  in  the  mind  of  the  agent  to  whom  this  notice  was 
addressed;  and  it  is  quite  manifest  that  it  was  not  so  used  by 
the  writer.  Under  the  circumstances,  therefore,  it  must  have 
been  naturally  understood  that  the  vessel  had  been  condemned 
as  unfit  for  further  purposes  of  navigation,  according  to  the 
actual  state  of  facts.  Besides,  it  was  not  a  positive  assertion  of 
the  fact,  but  only  *'  information,"  of  course  by  letter;  and  if  the 
company  were  actually  in  doubt,  or  desired  fuller  intelligence 
on  the  subject,  it  was  only  to  ask  for  the  letter,  or  other  source 
of  the  information.  It  did  not,  and  had  no  tendency  to,  mis- 
lead the  company  by  stating  one  cause  of  loss,  and  afterwards 
attempting  to  recover  by  proof  of  loss  from  a  different  cause. 

It  was  an  explicit  transfer  and  relinquishment  of  all  the  as- 
sured's  right  and  interest  in  the  vessel,  in  the  proceeds  if  right- 
fully sold,  and  in  any  and  all  salvage  which  had  been  or  could 
be  obtained.  In  this  respect,  it  differs  essentially  from  the  case 
of  Pierce  v.  Ocean  Ins.  Co.,  18  Pick.  83  [29  Am.  Dec.  567),  in 
which  the  abandonment  was  held  insufficient,  because  it  was  a 
mere  notice  to  the  company  of  the  state  of  the  vessel,  and  did 
not  by  any  of  its  terms  relinquish,  transfer,  and  abandon  claims 
for  the  proceeds  of  the  vessel  from  the  time  of  the  loss,  or  other 
claims  for  salvage.  The  remarks  made  in  giving  the  opinion  in 
that  case  are  made  in  reference  to  the  subject-matter  and  cir- 
cumstances of  the  case. 

A  subsequent  case,  more  analogous  to  the  present,  came  be- 
fore this  court,  and  the  question  of  the  sufficiency  of  the  notice 
of  abandonment  was  fully  considered :  Macy  v.  Whaling  Ins.  Oo. : 
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9  Met.  864.  The  insniance  was  upon  caigo,  bat  the  notice  of 
abandonment  was  only  that  the  ship  was  lost.  But  the  court 
held  that,  under  the  circumstances,  being  a  whaling  ship,  the 
loss  of  the  cargo  might  well  have  been  understood  from  the  loss 
of  the  ship;  and  the  plaintiffs  having  in  form  abandoned  their 
interest  in  the  cargo  insured  bj  the  defendants,  the  abandon- 
ment was  not  rendered  invalid  by  the  informality  in  the  notice. 
And  in  another  clause  the  court  say,  where  the  insured  makes 
his  abandonment  and  claims  for  a  total  loss,  under  the  policy, 
without  stating  the  cause  of  loss,  but  refers  to  the  intelligence 
he  has  received,  the  abandonment  will  not  be  defective,  because 
the  underwriter  can  call  for  the  information  on  which  it  is 
grounded. 

No  form  of  abandonment  is  established  either  by  law  or  the 
usage  of  this  branch  of  business.  Any  form,  therefore,  which 
gives  the  underwriter^  information  of  the  nature  of  the  loss  by 
one  of  the  perils  insured  against,  and  of  the  readiness  of  the 
assured  to  abandon  aU  rights,  interests,  and  claims  to  the  sub- 
ject of  the  insurance,  and  the  avails  and  proceeds  thereof,  is 
sufficient.  In  the  present  case,  the  assured,  in  their  notice  and 
offer  of  abandonment,  by  referring  to  their  information  of  a  fact 
which  might  have  been  caused  by  one  of  the  perils  insured 
against,  and  which  the  assured  claimed  was  in  fact  so,  by  an 
explicit  relinquishment  of  all  rights  to  the  vessel  and  the  pro- 
ceeds thereof,  and  all  salvage,  and  by  demand  for  a  total  loss, 
gave  the  defendants  notice,  or  the  means  of  knowing  the  nature 
and  particulars  of  the  loss  as  it  actually  existed;  and  as  the  com- 
pany signified  no  desire  to  be  put  into  possession  of  the  informa- 
tion, the  court  are  at  opinion  that  the  notice  was  sufficient. 

Case  referred  to  an  assessor. 

BiGBLow,  J.  1.  The  contract  of  insurance  was  finally  executed 
and  delivered  in  this  state.  It  was  therefore  a  contract  made 
h^e,  and  the  law  of  this  state  is  to  govern  its  construction  and 
interpretation  without  any  reference  to  the  domicile  of  the  cor- 
poration liable  upon  it:  Kennebec  Co,  v.  Augusta  Ins.  and  Bank- 
ing  Co.f  6  Gray,  208.  By  the  well-settled  rule  of  law  in  this 
commonwealth,  applicable  to  policies  of  insurance,  where  an 
injury  is  sustained  by  a  vessel,  the  loss  is  not  total  unless  the 
expense  of  repairs  exceed  fifty  per  cent  of  the  valuation  in  the 
policy,  after  the  deduction  of  one  third  new  for  old :  Dehhis  v. 
Ocean  Ins.  Co.,  16  Pick.  314  [28  Am.  Dec.  245].  On  this  point 
the  report  of  the  assessor  is  confirmed. 

2.  The  sum  allowed  bv  the  assessor  for  injuxy  to  the  machin* 
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617  is  qnite  as  lax^ge  as  the  proof  before  him  wonld  warrant. 
The  burden  was  on  the  plaintiff  to  establish  the  amount  of  his 
loss;  and  if  two  perils  operated  to  cause  an  injury  to  the  vessel, 
for  one  of  which  the  insurers  were  liable,  and  from  the  other 
of  which  they  are  exempt,  it  was  for  the  plaintiff  to  show  defi- 
nitely the  amount  of  loss  sustained  by  the  peril  insured  against. 

3.  There  are  no  facts  in  the  assessor's  report  from  which  we 
can  infer  that  any  greater  amount  should  have  been  allowed  for 
interest  on  the  sum  raised  to  repair  the  vessel:  Orrok  v.  (7om- 
numweaUh  Ins.  Co.,  21  Pick.  469  [32  Am.  Dec.  271].  As  the  pre- 
sumption  is  in  favor  of  his  finding,  in  the  absence  of  counter- 
vailing proof,  his  report  on  this  point  must  stand. 

The  result  is,  that  the  plaintiff's  exceptions  to  the  assessor's 
report  are  overruled,  and  he  &ils  to  show  a  constructive  total 
loss,  and  cannot  recover  in  this  action. 

Judgment  for  the  defendants. 

Vauditt  of  Abandonmknt  Dbpxnds  ov  C1BOUM8TAKOBS  under  which  it 
was  made.  It  must  be  for  a  loss  arising  from  one  of  the  oanaee  insured  agiUnit 
to  be  of  efiPeot:  Tkwing  y.  Wathington  Ina.  Co.,  10  Allen,  461,  452,  citing  the 
principal  case. 

Insured  cast  only  Bboovxb  fob  Loss  vbom  Gaubbs  Insusbd  AOAnrax^ 
where  the  loss  is  in  part  from  several  causes:  Inturtmee  Go,  v.  Tran^MrtaHon 
Co.<t  12  WalL  201,  citing  the  principal  case. 

Undbr  Insurance  aoainst  Total  Loss  only,  Insured  icat  Becovbb 
for  constructive  total  loss:  Greene  v.  Pacific  Mutual  In»,  Co.,  9  Allen,  233; 
Pierce  v.  Columbian  In$.  Co.,  14  Id.  322;  Snow  v.  Unitm  In$.  Co,,  119  Man. 
696,  all  citing  the  principal  case. 

Insurance  Pouot  Requirino  Signature  bt  Local  Agent  becomes  a 
contract  only  when  so  signed,  and  is  therefore  governed  by  the  law  of  the 
place  where  so  signed:  Thwing  v.  Oreat  Western  Jna.  Co,,  111  Mass.  109; 
Todd  V.  Stale  Im.  Co.,  11  Phila.  367,  both  citing  the  principal  case. 

Burden  of  Proof  of  Loss  is  on  Insured:  Cory  v.  BoyUton  Ing.  Cfo., 
107  Mass.  147;  Borland  v.  MercanUU  In$.  Co.,  47  N.  T.  Super.  Ct.  447, 
both  citing  principal  case. 

Assessor's  Report  to  Court  is  Generaly  Conclusive,  and  has  effect  of 
verdict,  and  in  the  absence  of  further  evidence  or  clear  error,  will  not  be  set 
aside:  Paddock  v.  Comnumwealih  Ine.  Co.,  104  Mass.  631,  684,  oitiiig  the 
principal  < 
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Smith  v.  Fhilbkioe. 

[10  Obat,  352.J 
^BBSKNTMENT  OT  PBOUISSOBY  NoTB  AT  PlAOB  OF  DaTB  IB  SOffioieDt,  in  tlM 

abience  of  proof  that  tho  holder  at  its  matnrity  knew  that  the  maker  re* 
■ider'  elsewhere. 

AonoN  on  promissoiy  note.    The  opinion  states  the  facts. 
B.  Dean,  for  the  defendant. 
T.  F.  NtUter,  for  the  plaintifffl. 

By  Ckiurty  Mwikick,  J.  This  is  an  action  brought  bj  indorsers 
«gainst  a  prior  indorser  to  reoover  the  contents  of  a  promissoiy 
note.  At  its  maturity  the  hblder  placed  it  in  the  hands  of  a 
notaxy  public,  who  by  his  direction  went  with  it  to  the  place  of 
business  which  the  maker  formerly  occupied  in  the  city  of  Bos- 
ton, and  there  made  inquiry  for  him,  in  order,  if  he  were  found, 
to  present  it  to  him  for  payment.  He  was  not  found,  and  no 
•demand  of  payment  was  made.  The  defendant  insists  that  he  is 
not  liable  as  indorser,  and  that  this  action  cannot  be  maintained. 

The  note  is  dated  and  was  made  at  Boston,  where  the  maker 
then  was  on  a  visit  for  a  temporary  purpose  only.  He  then  and 
has  ever  since  resided  at  Fort  Lavacca,  in  the  state  of  Texas, 
where  he  hjEid  his  only  place  of  business.  At  the  trial,  no  evi- 
dence  was  produced  to  show  whether  the  plaintiff,  or  any  of  the 
subsequent  holders  of  the  note,  knew  that  the  maker's  residence 
and  place  of  business  were  in  Boston,  or  elsewhere;  there  was  no 
evidence  whatever  upon  that  question. 

The  indorser  of  a  note  is  certainly  never  chargeable  with  its 
payment  if  there  has  been  neither  a  demand  of  payment  made  on 
the  maker,  nor  due  diligence  used  to  find  him  for  the  purpose 
of  presenting  it  to  him  for  payment.  The  inquiry  then  is, 
whether,  under  the  particular  circumstances  of  this  case,  due 
diligence  is  shown  to  have  been  used  to  find  th^  maker,  so  that 
the  note  could  be  presented  to  him  and  its  payment  demanded. 
What  was  it  the  duty  of  the  holder  to  do  ?  It  is  laid  down  by 
'Chancellor  Sent,  as  a  general  rule,  that ''  if  there  be  no  other 
evidence  of  the  maker's  residence  than  the  date  of  the  paper,  the 
holder  must  make  inquiry  at  the  place  of  the  date;"  and  he 
adds  that  **  the  presumption  is,  that  the  maker  resides  where 
the  note  is  dated,  and  that  he  contemplated  payment  at  that 
place:"  8  Eenfs  Com.,  6th  ed.,  96;  Stoiy  on  Notes,  sec.  286; 
Wkiie  V.  WUbinsan,  10  La.  Ann.  894. 

Aflsnming  this  to  be  the  rule,  there  is  no  doubt  that  due  dill* 
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genoe  was  used  by  the  holder.  He  was  not  required  to  cany  or 
to  send  his  note  to  Port  Lavacoa  for  presentment;  but  only  to 
make  all  proper  inquiries  at  the  place  where  it  bore  date  to  find 
the  maker.  Those  inquiries  were  made  with  sufficient  fullness 
and  carefulness  at  Boston.  It  is  not  pretended  that  anything 
was  omitted,  which,  if  done,  would  have  been  of  the  least  util- 
ity in  collecting  the  note,  or  protecting  the  rights  of  the  in- 
dorser.  Any  further  inquiry  beyond  that  which  was  made  by 
the  notary  would  necessarily  have  been  wholly  fruitless. 

If  the  place  of  the  maker's  residence  had  been  known  by  the 
holder  at  the  maturity  of  the  note,  it  might  perhaps  have  been 
incumbent  on  him  to  have  forwarded  it  to  Port  Layacca  for 
presentment,  or  to  have  used  all  due  diligence  to  have  done  so. 
That  would  be  in  conformity  to  the  decision  of  the  court  in  the 
case  of  Taylor  v.  Snyder^  8  Denio,  146  [45  Am.  Dec.  457],  which 
ia  relied  on  by  the  defendant.  In  that  case  it  appeared  that  tho 
plaintiff  well  knew  the  maker's  place  of  residence,  which  was 
out  of  the  state  where  the  note  was  made  and  dated;  and  it  was 
held  that  under  such  circumstances  the  indorser  was  discharged, 
because  there  was  no  demand  of  payment  on  the  maker,  and  na 
inquiries  or  efforts  were  made  to  find  him,  except  at  the  place 
where  it  bore  date,  in  order  to*  present  the  note  to  him  for  pay- 
ment. 

This  fact  of  knowledge  of  the  place  of  the  indorser's  resi- 
dence distinguishes  the  present  from  the  case  of  Taylor  v.  Sny- 
der, supra,  and  leaves  it  to  be  determined  upon  the  general 
rule  laid  down  by  Chancellor  Kent.  The  defendant  insists  that 
the  plaintiffs  ought  to  have  been  required,  if  they  would  avail 
themselves  of  that  rule,  to  show  affibmatively  that  both  they 
and  all  the  subsequent  holders  of  the  note  were  ignorant  of  the 
fact  that  the  maker  of  the  note  had  no  residence  or  place  of  busi- 
ness in  the  city  of  Boston.  This  is  not  so.  The  presumption 
is,  as  has  been,  before  stated,  in  the  absence  of  all  other  evi- 
dence upon  the  subject,  that  the  residence  of  the  promisor  is  at 
the  place  where  the  paper  to  which  he  subscribes  his  name  is 
dated.  Either  party  may  controvert  this  presumption  and  over- 
come it  by  proofs  introduced.  But  no  evidence  to  the  contrary 
having  been  laid  before  the  court,  this  presumption  is  to  stand; 
and  the  defendant's  exceptions  must  be  overruled. 

DvMAxm  OF  PATMS2YT  OF  NoTS,  WHERE  MUST  B£  Madb:  Bee  Ta^lOT  Y. 
Snyder,  45  Am.  Deo.  4L57»  and  cases  in  note  467.  Where  the  residence  is  noi 
known,  and  no  place  of  payment  named,  no  actual  demand  is  necessary^ 
Bamk  qfOHttm$  v.  WkUiemort,  12  Gray,  472.  dting  the  principal  case. 
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Gatzeb  v.  Taylob. 

[10  Gbat,  37i.] 

1m  AonoH  ST  Sbetast  against  Master  vor  Injurtss  Sxtstaimxd  vt 
BzFLOBiov  OF  SnAM-BOiLSR,  where  the  statnte  required  a  fusible  safetj- 
plng  on  the  boiler,  and  it  was  proved  that  there  was  no  tnch  plug  on  de- 
fendant's boiler,  plaintiff  was  entitled  to  recover;  and  in  such  case  there 
was  no  error  in  ezdnding  evidence  of  a  custom  among  engineers  not  to 
use  such  a  plug,  or  in  refusing  to  instruct  the  jury  that  the  defendant 
was  not  liable  if  he  used  all  the  appliances  ordinarily  used  on  boilers  for 
safety,  but  did  not  use  such  plug. 

Oeoinart  Cabs  in  Particular  Casi  Depbnds  on  the  character  and  risks 
and  exposures  of  the  business  in  which  it  is  to  be  exercised,  and  the  de- 
gree required  is  higher  where  life  or  limb  is  endangered,  or  a  larger 
amount  of  property  is  involved,  than  in  other  cases. 

Hastir  is  Ijablb  to  Seryant  lOR  Injurhs  Caused  bt  Nbouoence  ov 
Imoompstbnt  Fellow-sxryaht  who  was  knowingly  or  negligently  em- 
ployed by  the  master. 

Master  is  Ijablb  to  Seryaht  ior  Injuries  Resulting  from  Defect  in 
Machimzrt»  although  a  fellow»servant*s  negligence  contributes  to  the 
injury. 

Tort  by  plaintiff,  a  serrant  of  defendant,  for  injuries  caused 
by  explosion  of  a  steam-boiler  used  by  defendant  in  his  business. 
The  opinion  states  the  facts. 

C.  Browne^  for  the  defendant. 
C.  O.  Thomas,  for  the  plaintilH 

By  Oourt,  Thohas,  J.  1.  The  defendant  excepts  to  the  ad- 
mission of  evidence  that  his  boiler  was  not  provided  with  the 
fusible  plug  prescribed  to  be  used  by  the  statutes  of  1850, 
chapter  277,  and  1862,  chapter  247,  and  the  instructions  of  the 
court  as  to  the  use  of  such  evidence  when  admitted.  The  obvi- 
ous, and  we  think  conclusive,  answer  to  this  exception  is  that 
the  evidence  was  admitted  without  objection  and  without  any 
qualification  or  limitation,  and  when  thus  admitted,  it  was  com- 
petent evidence  upon  the  question  of  the  defendant's  liability 
arising  under  the  statute  or  at  common  law.  The  evidence 
being  thus  admitted,  if  the  objection  had  been  taken  that  the 
declaration  was  imperfect,  an  amendment  would  have  been 
allowed,  almost  as  a  matter  of  course.  But  the  objection  was 
not  taken,  the  exception  was  not  made,  and  the  point  is  not 
open. 

2.  The  defendant  sought  to  break  the  force  of  the  testimony, 
and  offered  to  show  that  it  was  not  the  custom  among  persons 
using  such  boilers  as  his  to  have  and  use  such  fusible  plugs. 
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The  court  rightlj  held  that  a  custom  not  to  observe  the  law 
could  not  be  shown. 

B.  The  exception  to  the  instructions  of  the  presiding  judge 
as  to  what  was  meant  by  ordinary  care  cannot  be  sustained. 
The  instructions  were  good  sense  and  good  law,  well  expressed. 
What  is  ordinary  care  cannot  be  determined  abstractly.  It  has 
relation  to  and  must  be  measured  by  the  work  or  thing  done, 
and  the  instrumentalities  used,  and  their  capacity  for  evil  as 
well  as  good.  What  would  be  ordinary  care  in  one  case  may 
be  gross  negligence  in  another.  We  look  to  the  work,  its  diffi- 
culties, dangers,  and  responsibilities,  and  then  say.  What  would 
and  should  a  reasonable  and  prudent  man  do  in  such  an 
exigency?  The  word  ^'ordinary"  has  a  popular  sense,  which 
would  greatly  relax  the  rigor  of  the  rule.  The  law  means  by 
**  ordinary  care"  the  care  reasonable  and  prudent  men  use  un- 
der like  circumstances. 

4.  The  next  ground  of  exception  upon  which  the  defendant 
relies  is  the.refusal  of  the  presiding  judge  to  instruct  the  jury 
that  if  the  accident  would  not  have  happened  without  negli- 
gence on  the  part  of  the  engineer  the  defendant  was  not  liable. 
We  think  such  instruction  could  not  have  been  given.  The  de- 
fault of  the  defendant  might  have  been  not  only  in  having  a 
boiler  imperfectly  constructed  and  guarded,  but  an  incompetent 
and  habitually  careless  and  negligent  engineer.  It  is  now  well- 
settled  law  that  one  entering  into  the  service  of  another  takes 
upon  himself  the  ordinary  risks  of  the  employment  in  which  he 
engages,  including  the  negligent  acts  of  his  fellow-workmen  in 
the  course  of  the  employment:  IhrweU  v.  BosUm  d  Worcester 
B.  E.,4:  Met.  49  [38  Am.  Dec.  339];  King  v.  Bo^an  A  W(yrce9ier 
B.B.,9  Cush.  112;  Oillshannon  v.  Stony  Brook  R.  E.,  10  Id. 
228.  It  has  not  been  settled  that  the  master  is  not  liable  for  an 
injury  which  results  from  the  employment  of  an  incompetent 
servant,  or  use  of  a  defective  instrument.  If  the  defendant 
employed  a  competent  engineer,  and  used  a  boiler  properly  con- 
structed and  guarded,  he  would  not  be  liable  for  injuries  result- 
ing from  an  act  of  carelessness  or  negligence  of  such  engineer. 
But  we  are  not  prepared  to  say  that  if  one  uses  a  dangerous 
instrumentality  without  the  safeguards  which  science  and  ex- 
perience suggest,  or  the  positive  rules  of  law  require,  he  is  not 
to  be  responsible  for  an  injury  resulting  from  such  use,  because 
the  negligence  of  one  of  his  servants  may  have  contributed  to 
the  result,  or  because  a  possible  vigilance  of  the  servant  might 
have  prevented  the  injury.    The  very  object  and  purpose  of  a 
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saf egnard  like  Che  fusible  ping  are  protection  against  the  occa- 
sional carelessness  and  negligence  of  the  engineer.  It  is  in- 
tended to  be  in  some  degree  a  substitute  for  his  vigilance — ^to 
keep  watch  if  he  nods.  To  saj  that  the  master  should  not  be 
responsible  for  an  injuiy  which  would  not  have  happened  had 
a  safeguard  required  by  law  been  used,  because  the  engineer 
was  negligent,  would  be  to  say,  in  substance  and  effect,  that  he 
should  not  be  liable  at  all  for  an  injury  resulting  from  the  fail- 
ure to  use  it. 

The  case  of  Eayea  v.  Western  Railroad  Co.^S  Gush.  270,  relied 
upon  by  the  defendant,  proceeds  upon  the  ground  that  the 
injury  was  caused  by  the  negligence  of  the  workman,  his  failure 
to  be  in  his  place  and  discharge  his  duty,  and  that  the  train 
being  short  of  hands  was  wholly  immaterial.  Otherwise  it 
would  be  difficult  to  sustain  it:  See  language  of  the  court,  p. 
274. 

The  instructions  of  the  presiding  judge  upon  the  liability  of 
the  master  as  affected  by  the  relation  of  the  defendant  as  fellow- 
servant  of  the  engineer,  are  not,  in  our  judgment,  liable  to  just 
exception.  The  counsel  for  the  defendajit  asks  of  us  a  liberal 
application  of  the  principle  by  which  the  servant  is  presumed 
to  assume  the  risks  of  the  business,  and  among  others  the  neg- 
ligence of  his  fellow-servants  for  the  protection  of  the  master. 
The  principle  should  not  be  so  extended  as  to  impair  in  the 
least  degree  the  obligation  resting  upon  the  master  in  the  prose- 
cution of  a  business  involving  unusual  risk  of  health,  or  life» 
ox  limb,  to  employ  well-guarded  instruments  and  competent 
agents. 

Exceptions  overruled.  

Obdinabt  Gabs,  What  CoNsnTUTBS:  See  Ikter  v.  CSameftm,  66  Am.  Dee. 
663,  and  ceeee  ooUected  in  note  672. 

Mastxb  is  Bouhd  to  Exsboiss  D0S  and  Obdinabt  Gabb  toward  hie 
iervant:  HiU  v.  Outt^  55  Ind.  49;  and  8l  Lows  A  8.  E,  B.  R.  Co,  v.  VaU- 
Hicc»  56  Id.  518,  citing  the  principal  case;  the  care  he  in  boond  to  exerdee 
being  each  ae  he  wotdd  me  in  his  own  business  if  he  be  a  pmdent  b::Riness 
man:  Mofffuurd  ▼.  Buck,  100  Mass.  47.  The  master  mnst  provide  enitable 
machinery  and  implements  to  condnot  the  business,  and  mnst  keep  them  in 
repair:  Murray  v.  8.  C.  R.  R.  Co.,  36  Am.  Dea  268,  and  note  283;  Noye$  v. 
Smith,  65  Id.  222,  and  cases  in  note;  and  see  Lake  Share  dt  Af.  8.  Co.  v.  Mo 
Oormiek,  74  Ind.  447;  Boyee  v.  Fitopalrick,  80  Id.  529;  Snow  v.  Housatonie 
R.  R.  Co.,  8  Allen,  446;  WaUe  v.  Peet  Valve  Co.,  110  Mass.  25;  Morm  v. 
OkmUm  Co.,  125  Id.  286;  Holden  v.  FUehburg  Co.,  129  Id.  276,  aU  citing  the 
principal  case;  he  is  also  boond  to  furnish  a  suitable  place  to  work  mi 
Coombe  V.  New  Bedford  Cordage  Co.,  102  Id.  584,  citing  the  principal  case. 
If  the  maater  is  negligent  and  the  servant  is  injured,  he  Is  liaUe,  and  the  eoa- 
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irilnitory  n^gUgoioa  of  a  fellow-Mrrant  will  not  exciue  himi  MeMdkom  t. 
iieimmg^  1  McCr.  519,  citing  the  principal  case. 

LlABILITT  OF  M^flTXR  fOB  ImJUBT  CaUSBD  BT  NbOUOBNOK  OF  LfOOM PB- 

TKNT  PBLLOW-SBRYAifT:  Soo  Brown  v.  MouBweU^  41  Am.  Dec.  771,  and  nott 
773.  The  master  is  bound  to  select  competent  fellow-servants:  CMmam  y. 
Jkuiem  R.  B,  Co.,  10  Allen,  238;  S.  C.,  13  Id.  445,  citing  the  principal  < 


DUNLAP  V.   BaBTLEIT. 

[10  OaAT,  383.] 
iLnavur  Ain>  BairiBT  is  Bailabls  Oftbic  sb,  and  bail  cannot  be  refosed  oa 
such  a  charge  becaose  there  Is  danger  of  death  of  the  ssssnlted  person  ia 
consequence  of  the  assault 

Habbas  ooBFira  to  admit  a  prisoner  charged  with  aBBanlt  and 
tMtttery  to  bail. 

«/.  H.  Bradley^  for  the  petitioner. 

O.  W.  Cooley,  for  the  commonwealth. 

By  CouBT.  This  party  not  being  held  for  a  capital  ojBmibs, 
nor  it  appearing  that  he  erer  will  be,  it  is  a  case  for  bail.  The 
fact  that  there  is  danger  that  the  act  may  result  in  a  homicide  is 
to  be  considered  by  the  conrt  in  fixing  the  amount  of  baiL  But 
not  haying,  as  yet  appears,  committed  an  offense  which  la  not 
tiailable,  he  is  entitled  to  bail. 

Prisoner  admitted  to  baiL 


Digitized 


by  Google 


CASES 

JS  THE 


SUPREME  COURT 


Of 

MIOHIOAN. 


Aldebman  V.  Feovul 

[A  MnHMAV.  414.] 

OoMMUHiQAnov  TO  Attobnbt,  ukdbr  Impbbssiov  tbax  Hb  had  Com* 
sxHTKD  vy  Act  as  Attobnet  of  Pabtt,  is  Peivii.boxd,  even  thoo^^ 
the  attorney  himself  may  not  have  so  understood  the  agreement;  bat  the 
commnnication  most  have  been  made  to  the  attorney  as  snoh,  and  for  tha 
iMirpose  of  obtaining  his  advice  and  opinion  relative  to  some  legal  right 
or  obligation. 

AonCMPUCB  BSOOMIKO  WITNX88  WOK  PlOPLX  IS  NOT  AlLOWXD  BsirXFIT  OV 

ifBiTiLBaxD  OoMMUNiaATiONB,  for  in  entering  the  witness-box  to  escape 
ponishment  himself,  he  contracts  to  give  a  full  and  complete  statemeai 
of  all  that  he  and  his  associates  may  have  done  or  said  relative  to  tha 
crime  charged,  no  matter  where  or  when  done  or  to  whom  said. 

To  COKSTITUTB  InDIOTABLB  C0N8FIRACT,  THXIUE  MUST  BB  COMBIKATIOV  OV 

Two  OB  MoBB  Pbbsons  to  commit  some  act  known  as  an  offense  at  com- 
mon law,  or  that  has  been  declared  such  by  statnte. 

Dbbobiption  of  Ovtbnsb  bt  Tbbh  bt  Which  It  is  Gbnbballt  Knowv 
IS  SuFFioiBNT,  if  the  nature  of  the  offense  is  clearly  indicated  thereby, 
and  the  charge  is  a  conspiracy  to  commit  an  offense  known  and  recog* 
nized  as  an  offense  at  common  law. 

ICbavs  8uoh  as  to  Constitutb  an  Otfbnsb,  Eitheb  at  Ck>ififON  Law  ob 
BT  Statutb,  must  BB  Pabtioulablt  Sbt  Fobth,  in  an  indictment  for 
a  conspiracy  to  do  an  act  not  in  itself  unlawful,  but  which  it  is  agreed  to 
accomplish  by  criminal  or  unlawful  means. 

OffBNSB  IN   CON8PIBAOT  IS  UMLAVnrUL  COMBINATION  AND  AOBBBMBNT,  Snd 

no  overt  acts  need  be  done,  in  pursuance  of  such  combination  and  agree- 
ment, to  constitnte  the  offense,  nor  need  such  acts  be  alleged. 
Chdiotmbnt  for  Conspibaot  to  Cheat  and  Defbaud  must  Set  ouv 
False  Pbetbnses,  Tokens,  and  Devices  Aobeed  to  be  Used;  false 
pretenses,  tokens,  or  devices  alone  render  "cheating"  and  "defrauding  " 
punishable,  and  the  con8i;iracy  must  be  to  cheat  and  defraud  in  some  ol 
the  modes  made  criminal  by  statute. 
in.  Dso.  Vol.  LZIX—91  S21 
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LnxicfnaEBT  for  conspfiiacy  to  defraud,  against  the  defendante 
and  one  H.  P.  Bush,  who  consented  to  and  did  become  a  wit- 
ness for  the  people,  for  the  purpose  of  escaping  punishment. 
On  cross-examination,  the  witness  Bush  was  asked  as  to  a  con- 
versation had  by  him  with  Mr.  Baldwin,  an  attorney,  and  testi- 
fied that  he  had  employed  Baldwin  as  his  attorney,  and  he  had 
agreed  to  act  as  such,  but  Baldwin  testified  that  he  had  declined 
to  act  as  attorney  for  Bush.  The  court  refused  to  require  Bush 
to  testify  as  to  this  conversation,  holding  that  it  was  a  privileged 
communication.  In  addition  to  the  circumstances  constituting 
the  alleged  fraud  stated  in  the  opinion,  it  appeared  that  the 
mortgage  to  be  given  by  Bush  to  Alderman  was  to  be  for  a  sum 
about  equal  to  the  value  of  the  land,  and  that  after  the  sale  of 
the  goods  to  Alderman,  Bush  was  to  refuse  to  pay  his  creditors, 
and  Alderman  was  to  buy  in  the  claims  against  Bush.  What 
they  could  make  on  the  operation  they  were  to  divide.  The 
defendants,  being  convicted  and  sentenced,  brought  the  case  to 
this  court  on  writ  of  error,  accompanied  by  a  bill  of  exceptions, 
signed  by  the  judge,  and  assigned  as  errors  the  insufficiency  of 
the  indictment,  and  an  instruction  to  the  jury  that  the  indict- 
ment was  sufficient,  and  also  the  ruling  of  Uie  court  refusing  to 
require  Bush  to  testify  to  the  conversation  with  Baldwin. 

Wilcox  and  Oray,  and  J.  M.  Bbward^ior  the  pUuntiffB  in 
•rror. 

L.  Bishop,  for  the  people. 

By  Oourt,  CoPELAim,  J.  Waiving  for  the  present  the  consid* 
eration  of  the  assigned  causes  which  relate  to  the  insufficiency 
of  the  indictment,  we  will  proceed  to  notice  those  brought  up 
by  the  bill  of  exceptions.  Of  this  class  are  the  seventh  and 
eighth,  and  they  relate  to  the  exclusion  on  the  trial  below  of  the 
impeaching  evidence  sought  to  be  obtained  from  the  witness 
Bush,  on  his  cross-examination,  on  the  ground  that  the  state- 
ments were  privileged,  having  been  made  to  Mr.  Baldwin,  an  at- 
torney, under  the  supposition,  as  Bush  himself  testified,  that 
Baldwin  was  his  counsel.  And  it  was  upon  the  ground  of  be- 
lief on  the  part  of  Bush  that  Baldwin  was  his  counsel  that  the 
oourt  refused  to  have  the  question  answered.  Leaving  the  ques- 
tion as  to  whether  the  relation  of  attorney  and  client  actually 
existed  or  not,  and  in  regard  to  which  there  was  a  conflict  of 
testimony  between  Baldwin  and  Bush  undetermined,  we  have 
no  doubt  that  if  a  communication  should  be  made  to  an  attorney 
in  &ot,  by  a  party  under  an  impression  that  such  attorney  had 
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consented  or  agreed  to  act  as  the  attorney  of  soch  party,  such 
communication  would  be  privileged,  although  the  attorney  him- 
self may  not  have  so  nnder3tx)od  the  agreement.  But  to  make 
the  communication  a  privileged  one,  either  in  that  case  or  where 
the  relation  of  attorney  and  client  exists,  it  must  have  been  made 
to  the  attorney  by  the  party  or  client  as  his  legal  adviser,  and  for 
the  parpose  of  obtaining  his  legal  advice  and  opinion  relative 
tc  some  legal  right  or  obligation. 

But  there  is  a  broader  ground  upon  which  the  admission  of 
the  excluded  evidence  may  be  based;  and  that  is,  the  witnese 
Bush  was  an  accomplice  in  the  crime,  for  which  the  defendants, 
his  associates,  were  on  trial.  He  had  been  led  to  give  evidence 
for  the  people  under  an  an  express  or  implied  promise  of  par^ 
don,  or  that  he  should  not  be  prosecuted,  on  condition  that  he 
should  make  a  full  and  fair  confession  of  the  truth.  It  is  a 
rule  of  law  that  no  witness  shall  be  required  to  answer  any 
question  that  may  tend  to  criminate  himself,  yet  the  accom^ 
plice,  when  he  enters  the  witness-box  with  the  view  of  escaping 
punishment  himself  by  a  betrayal  of  his  co-workers  in  crime, 
yields  up  and  leaves  that  privilege  behind  him.  He  contracts 
to  make  a  full  statement;  to  keep  back  nothing;  although  in 
doing  so  he  may  but  confirm  his  own  guilt  and  infamy.  If  he  faile 
to  do  so  in  full,  if  he  knowingly  keeps  back  any  portion  of  the  his* 
toiy  of  the  crime  he  undertakes  to  narrate,  he  forfeits  his  right  to 
pardon,  and  may  be  proceeded  against  and  convicted  upon  hi» 
own  confession  already  made:  Bex  v.  Eudd,  Gowp.  331;  Com* 
monweaUh  v.  Knapp,  10  Pick.  477  [20  Am.  Dec.  534];  2  Russell 
on  Crimes,  958,  note  (i.  We  think  an  accomplice  who  makee 
himself  a  witness  for  the  people  should  be  required  to  give  a 
full  and  complete  statement  of  all  that  he  and  his  associates 
may  have  done  or  said  relative  to  the  crime  charged,  no  matter 
when  or  where  done,  or  to  whom  said.  He  should  be  allowed 
no  privileged  communications.  These  he  has  voluntarily  sur^ 
rendered.  The  enforcement  of  such  a  rule  may  be  the  only 
protection  the  party  on  trial  has  left — the  only  means  remain- 
ing to  him  to  meet,  it  may  be,  the  perjury  of  the  criminal  upon 
the  witness-stand. 

We  are  of  opinion  that  the  rulings  of  the  court  below  upon 
this  point  were  erroneous,  and  that,  for  this  cause,  the  verdict 
must  be  set  aside,  and  a  new  trial  granted,  provided  it  shall  be 
found  that  the  objections  to  the  sufficiency  of  the  indictment 
are  not  well  founded;  and  to  the  consideration  of  which  we 
will  now  proceed. 
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An  indictment  bas  been  defined  to  be  a  plain,  brief,  and  certain 
nanatiye  of  an  offense:  2  Hale  P.  C.  167.  And  it  is  a  general 
role  of  criminal  law  that  eveiy  indictment  must  contain  a  cer- 
tain description  of  the  crime  of  which  the  defendant  is  accused, 
and  a  statement  of  the  necessaiy  facts  bj  which  it  is  constituted : 
1  Ch.  Crim.  L.  169.  This  is  essential,  and  is  required  for  the 
aafety  and  protection  of  the  defendant,  and  for  the  information 
•nd  correct  action  of  the  court,  who  are  to  apply  the  judgment, 
•nd  administer  the  punishment  prescribed  by  law.  This  rule, 
however,  has  not,  in  all  cases,  been  applied  to  the  offense  of 
<x>n8piring  with  as  much  strictness  as  to  other  offenses.  It  was 
remarked  by  the  late  Justice  Talfourd,  that  **  the  offense  of  con- 
spiring is  more  difficult  to  be  ascertained  precisely  than  any 
<>fher  for  which  an  indictment  lies."  Notwithstanding,  how- 
ever, the  apparent  diversity  of  judicial  opinion  exhibited  in  the 
earlier  authorities  in  respect  to  this  subject,  there  is  a  very  gen* 
eral  concurrence  of  authority  as  to  the  general  definition  of  the 
offense;  that  to  constitute  an  indictable  conspiracy  there  must 
be  a  combination  of  two  or  more  persons,  by  some  concerted 
action,  to  accomplish  some  criminal  or  unlawful  purpose,  or  to 
accomplish  some  purpose  not  in  itself  criminal  or  unlawful  by 
criminal  or  unlawful  means:  8  OreenL  Ev.,  sec.  89;  8  Ch.  Crim. 
PI.  616. 

The  expressed  doubts  upon  the  subject  seem  to  have  arisen 
from  the  difficulty  in  determining  what  acts  should  be  regarded 
as  unlawful,  in  the  sense  in  which  that  term  is  used  as  describ- 
ing the  offense  of  conspiracy.  As  Mr.  Chitty  remarks:  "There 
are  perhaps  few  things  left  so  doubtful  in  the  criminal  law  as 
the  point  at  which  a  combination  of  several  persons  in  a  com- 
mon object  becomes  illegal.'*  "  It  might,"  he  says,  "  be  inferred 
from  the  decisions,  that  to  constitute  a  conspiracy  it  is  not 
necessary  that  the  act  intended  should  in  itself  be  illegal,  or 
even  immoral;  that  it  should  affect  the  pubHc  at  large,  or  that 
at  should  be  accomplished  by  false  pretenses;  and,  though  it  is 
agreed  that  the  gist  of  the  offense  is  the  union  of  persons,  it  is 
impossible  to  conceive  a  combination,  as  such,  to  be  illegal." 
**  We  can  rest,  therefore,"  he  says, "  only  on  the  individual  cases 
decided,  which  depend  in  general  upon  particular  circumstances. 
And  which  are  not  to  be  extended."  And,  by  way  of  summing 
up  the  result  of  the  cases,  citing  from  Hawkins,  Mr.  Chitty  con- 
tinues: "In  a  word,  all  confederacies  wrongfully  to  prejudice 
another  are  misdemeanors  at  common  law,  whether  the  inten* 
4iion  is  to  injure  his  person,  his  property,  or  his  character." 


Digitized  by  VjOOQ IC 


Jan.  1857.]  Aldebhan  t;.  People  829 

A  leading  Engliah  anihoriiy  toaohiiig  the  question  onder  oon- 
sideration  is  that  of  BexY.  OiU^  2  Bam.  &  Aid.  204,  where  the 
indiotment  charged  the  defendants  with  having  conspired,  bj 
divers  false  pretenses  and  subtle  devices,  to  obtain  and  procure 
for  themselves  divers  large  sums  of  money  of  persons  named, 
and  to  cheat  and  defraud  them  thereof,  etc.  Abbott,  0.  J.,  ia 
his  opinion  sustaining  the  indictment,  and  in  answer  to  the  ob» 
jeetion  that  the  particular  devices  were  not  stated,  says:  ''It  i» 
possible  to  conceive  that  persons  might  meet  together,  and  mighi 
determine  and  resolve  that  they  would,  by  some  trick  and  device,, 
cheat  and  defraud  another,  without  having  fixed  upon  the  par- 
ticular means  and  devices."  While  the  decision  in  that  case 
appears  to  have  been  adhered  to  in  subsequent  cases,  it  has  been 
regarded  as  the  extreme  of  laxiiy.  Lord  Denman,  in  Begina  ▼• 
Parker,  8  Ad.  &  El.,  N.  S.,  292,  says:  '<  This  form  of  indictment 
is  the  most  general  which  has  been  held  admissible."  And  Wil* 
liams,  J.,  in  the  same  case,  said:  **  It  has  always  been  thought 
that  in  Bex  v.  CHU  the  extreme  of  laxity  was  allowed." 

In  Bex  V.  Seuxird,  1  Ad.  &  El.  706,  it  was  held  <'  that  an  in* 
dictmentfor  conspiracy  ought  to  show  either  that  it  was  for  an 
unlawful  purpose,  or  to  effect  a  lawful  purpose  by  unlawful 
means.  Then,  when  it  is  held  that  such  a  proceeding  is  a  con* 
spiracy,  because  it  is  to  be  carried  into  effect  by  unlawful  means, 
we  must  see  in  the  means  stated  something  which  Amounts  to  an 
offense." 

The  case  of  Bex  v.  Ecdes,  8  Doug.  887,  has  been  frequently 
cited  in  support  of  a  general  charge  of  conspiracy,  without  anj 
allegation  of  ill^;al  means.  So  also  of  the  early  case  of  Bex  t* 
Spragg,2'Buit,993,  Lord  Ellenborough,  subsequently  comment* 
ing  upon  those  cases,  says  that  the  case  of  Bex  v.  Spragg,  supra,. 
was  a  conspiracy  to  indict  another  of  a  capital  crime,  which  no 
doubt  is  an  offense;  that  Bex'r.  Eoclea,  «apra,  was  considered  a  con* 
spiracy  in  restraint  of  trade,  and  therefore  an  indictable  offense* 
"  But  I  should  be  sorry,"  he  says, "  that  the  cases  in  conspiracy^ 
which  have  gone  far  enough,  should  be  pushed  still  further.  I 
should  be  sorry  to  have  it  doubted  whether  persons  agreeing  to 
commit  a  civil  trespass  should  be  in  peril  of  an  indictment  which 
would  subject  them  to  infamous  punishment:"  Bex  ▼.  Ikmer^ 
18  East,  228. 

In  this  last  case  cited  the  indiotment  ohaiged  the  defendants 
with  conspiracy  to  snare,  take,  kill,  and  carry  away  hares  from 
a  certain  preserve,  and  to  procure  divers  bludgeons  and  othet 
offensive  weapons,  and  to  go  to  the  said  preserve  armed  theio* 
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with  for  the  purpose  of  opposing  any  person  who  should  en- 
deavor to  apprehend  them  or  obstsoict  them  in  the  execution  of 
their  wicked  and  unlawful  pur]>08es.  Thus  presenting  a  very 
strong  case,  and,  as  has  been  said,  having  the  double  aggraya- 
tion  of  being  done  in  the  night  when  honest  men  are  asleep,  and 
with  weapons  avowedly  prepared  to  break  the  peace,  in  case 
they  were  attacked  within  the  preserve.  It  may  also  be  noted 
that  the  destruction  of  game  in  England,  by  unqualified  persons, 
subjects  them  to  a  penally  on  conviction  before  a  magistrate. 

So  again,  in  Bex  v.  Jones,  4  Bam.  &  Adol.  345,  the  indioi- 
ment  stated  that  a  commission  of  bankruptcy  had  issued  against 
A,  by  virtue  of  which  the  commissioners  adjudged  him  a  bank- 
rupt, thereby  giving  them  authority  to  proceed  with  the  body  of 
said  A,  and  also  all  his  lands,  which  he  had  in  his  own  right 
before  he  became  a  bankrupt,  etc.  It  then  ohaiged  that  all  the 
defendants,  contriving  and  intending  to  cheat  the  creditors  of  A, 
unlawfully  did  conspire  to  conceal,  embezzle,  etc.  It  was  held 
by  all  the  judges  to  be  bad.  They  say:  **  The  indictment  ought 
to  charge  a  conspiracy  either  to  do  an  tmlawful  act,  or  a  lawful 
act  by  unlawful  means;  that  the  indictment  chaiges  a  conspiracy 
to  remove  and  conceal  the  goods  of  A,  but  if  the  commission  was 
bad  4.  had  a  right  to  remove  them."  "  There  is  nothing  stated," 
says  Denman,  C.  J.,  ''on  the  face  of  the  indictment  to  consti- 
tute an  offense."  Taunton,  J.,  says:  "  The  indictment  ought  to 
contain  averments  of  all  matters  necessary  to  constitute  an 
offense;  it  is  not  enough  to  allege  matters  which  make  it  proba- 
ble that  an  offense  has  been  committed." 

And  in  the  case  of  King  v.  Eegina,  in  the  exchequer  chamber, 
7  Ad.  &  EL,  N.  S.,  795,  Tindal,  0.  J.,  says:  ''If  we  examine 
the  allegations  in  this  indictment,  there  is  no  sufEUdent  descrip- 
tion of  any  act  done  after  the  conspira<^  which  amounts  to  a 
misdemeanor  at  common  law.  None  of  the  overt  acts  are  shown 
by  proper  averments  to  be  indictable." 

The  cases  cited,  and  other  modem  English  authorities,  indicate 
a  strong  disposition  to  hold  to  a  much  greater  strictness  in  in- 
dictments for  conspiracy  than  was  formerly  supposed  to  be 
necessaiy.  And  the  doubt  and  uncertainty  in  which  the  earlier 
cases  and  the  elementary  writers  professedly  leave  the  question 
as  to  where  a  combination  of  several  persons  in  a  common  object 
becoDies  illegal,  has  been  in  a  great  degree  removed.  And  while 
the  doctrine  of  the  case  of  Bex  v.  OUly  2  Bam.  &  Aid.  204,  has  been 
steadily  adhered  to,  that  in  an  indictment  for  a  conspiracy  to  ob* 
tain,  falsely  and  fraudulentlv,  by  false  pretenses  and  subtle  da* 


Digitized  by  VjOOQ IC 


Jan.  1357.]  Aldebman  v.  People.  327 

▼ices,  the  property  of  another,  the  pretenses  and  devices  need  not 
be  alleged,  there  have  not  been  wanting,  says  Lord  Denman» 
''  occasions  where  learned  judges  have  expressed  regret  that  a 
charge  so  little  calculated  to  inform  a  defendant  of  the  facts  in« 
tended  to  be  proved  upon  him  should  be  considered  by  the  law 
as  weU  laid.  All  who  have  watched  the  proceedings  in  our 
courts  are  aware  that  there  is  danger  of  injustice  from  calling 
for  a  defense  against  so  vague  an  accusation;  and  judges  of  high 
authority  have  been  desirous  of  restraining  its  generality  within 
reasonable  bounds.  The  ancient  form,  however,  has  kept  its 
place;  and  the  expedient  now  employed  in  practice  of  furnish- 
ing defendants  with  a  particular  of  the  acts  charged  upon  them, 
IS  probably  effectual  for  preventing  surprise  and  unfair  advan- 
tages:" Bex  V.  Kenrick,  5  Ad.  &  EL,  N.  S.,  49;  Bex  v.  Edm^ 
iUon,  7  Car.  &  P.  448. 

It  has  been  said,  as  we  have  already  seen,  and  there  is  to  be 
found  in  both  the  Enghsh  and  American  authorities  pf  an  early 
date  dicta  that  a  combination  for  the  commission  of  acts  illegal 
in  a  moral  sense,  or  for  the  commission  of  acts  not  in  themselves 
morally  wrong  or  tmlawful,  by  means  morally  wrong,  consti- 
tutes an  indictable  offense.  But  I  apprehend  that  the  more 
cecent  adjudicated  cases  do  not  support  that  proposition. 

In  the  case  of  State  v.  Hevoeti,  31  Me.  396,  the  indictment 
-charged  that  the  defendants,  **  devising  and  intending  to  injure 
and  defraud,  did  unlawfully  conspire,  combine,  confederate, 
■and  agree  together  the  said  O.  L.  to  injure,  cheat,  and  defrau4 
of  a  certain  horse,  the  property  of  said  O.  L.,"  etc.  The  court 
in  that  case  say  that  ''to  constitute  an  indictable  conspir- 
acy at  common  law  there  must  have  been  an  unlawful  confed- 
eracy of  two  or  more  persons,  to  accomplish  either  an  unlawful 
or  criminal  purpose,  or  a  pui]>ose  not  unlawful,  by  criminal  or 
unlawful  means.  This  indictment  assumes  to  charge  a  conspir- 
acy to  accomplish  an  unlawful  purpose,  and  faUs  within  the 
fiiBt  class  of  conspiracies  mentioned  if  it  faUs  within  either 
olass.  The  pui]>ose  only  is  stated;  the  inquiiy  then  is,  whether 
the  purpose,  as  charged  in  the  indictment,  was  criminal  or  un- 
lawful at  common  law  or  by  statute.  Cheating  and  defrauding 
a  person  of  property,  though  never  right,  was  not  necessarily 
an  offense  at  common  law.  The  transaction  might  be  dishonest 
«nd  immoral,  and  still  not  be  unlawful  in  the  sense  in  which 
the  term  is  used  in  criminal  law."  The  indictment  was  held  to 
be  bod,  not  charing  an  offense  at  common  law. 

In  a  prior  case.  State  v.  Ripley,  81  Me.  386,  the  same  court 
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iajs:  '^If  ihe  conspiiacy  is  to  do  an  act  which  if  done  would 
be  criminal,  the  offense  is  perfect  without  reference  to  the 
means  used;  and  it  is  necessary  that  this  criminal  purpose 
should  be  so  specifically  alleged  as  to  be  well  understood.  If 
the  conspiracy  consists  in  the  unlawful  means  to  be  employed, 
according  to  the  well-established  rules  of  pleading,  those  means 
which  are  relied  upon  as  giving  the  wrongful  agreement  a  crim- 
inal character  should  be  specifically  stated."  See  also  State  t. 
RohertSy  84  Id.  320.  Such  is  also  now  the  established  doctrine 
in  Massachusetts:  CommonweaUh  v.  Hunt,  4  Met.  Ill  [38  Am. 
Dec.  346];  Commonwealth  t.  JSastman,  1  Gush.  190  [48  Am.  Deo. 
596];  CommonweaUh  y.  Shedd,  7  Id.  514.  In  the  latter  case, 
the  court  remark:  "  It  is  well  settled  that  a  general  allegation 
that  two  or  more  persons  conspired  to  effect  an  object  criminal 
in  itself,  as  to  commit  a  misdemeanor,  or  a  felony,  is  quite  suffi- 
cient although  the  indictment  omits  all  charges  of  the  particu- 
lar means  to  be  used.  It  is  equally  well  settled  that  a  general 
charge  of  a  conspiracy  to  effect  an  object  not  criminal  is  not  suffi- 
cient. The  charge  of  such  a  conspiracy  is  to  be  accompanied  with 
the  further  statement  of  the  means  the  conspirators  concerted 
and  agreed  to  use  to  effect  the  object;  and  those  means  must 
appear  to  be  criminal."  So  also  in  Pennsylvania,  ffartmann 
V.  CommonweaUh,  6  Pa.  St.  60,  the  indictment  charged  that 
the  defendants  conspired  falsely  and  fraudulently  to  cheat  and 
defraud  persons  named,  by  removing  and  secreting  divers  goods 
and  merchandise  belonging  to  the  defendants,  thereby  prevent- 
ing said  goods  from  being  made  liable  for  the  debts  of  defend- 
ants, etc.  Gibson,  0.  J.:  ''  The  conspiracy  as  charged,  is  not 
to  do  an  act  illegal  in  itself,  or  by  combination  of  numbers  and 
means  in  the  execution  of  it,  but  to  do  an  act  thought  to  be  spe- 
cifically prohibited  by  statute.  It  is  certainly  not  criminal  by 
the  common  law  to  obtain  a  false  credit  by  any  other  means 
than  the  use  of  a  false  token,  or  to  secrete  a  debtor's  properly 
with  the  design  to  keep  it  from  his  creditors.  But  such  acts 
are  penal  by  the  statute  to  abolish  imprisonment  for  debt.  Now, 
to  constitute  a  conspiracy,  the  purpose  to  be  affected  by  it  must 
be  unlawful,  either  in  respect  to  its  nature  or  in  respect  to  the 
means  to  be  employed  for  its  accomplishment;  and  the  intended 
act,  where  it  has  not  a  common-law  name  to  import  its  nature, 
must,  in  order  to  show  its  illegality,  be  set  forth  in  an  indictment 
for  conspiracy  with  as  much  certainly  as  would  be  necessary  in  an 
indictment  for  the  perpetration  of  it;  otherwise  it  would  not  be 
shown  to  be  criminal,  nor  would  the  confederates  be  shown  to 
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be  gmliy."  "  The  English  courts/'  he  sajs^ ''  are  beginning. to 
regret  the  laxity  of  description  that  has  been  tolerated  in  theea 
indictments  for  conspiracy;  and  policy  requires  that  the  judget 
here,  as  well  as  there,  should  begin  to  retrace  their  steps." 

Again:  in  New  Jersey,  State  t.  Rickey,  9  N.  J.  L.  293,  Ford,  J., 
in  an  elaborate  opinion,  in  which  he  reviews  the  earlier  author* 
ities,  says:  '*  It  may  be  laid  down  as  a  settled  rule  that  an  in- 
dictment will  not  lie  for  conspiracy  to  commit  a  civil  injury  of 
any  description  that  is  not  in  itself  an  offense." 

A  leading  American  authority  upon  this  subject  is  that  of 
Lambert  v.  People^  9  Cow.  678.  In  that  case  the  questions  wa 
are  considering  were  involved,  and  the  indictment  was  held  to 
be  bad  in  the  court  of  errors  by  the  casting  vote  of  the  presi* 
dent.  Two  distinguished  senators,  members  of  that  court, 
Spencer  and  Btebbins,  having  taken  opposite  sides  of  the  ques- 
tion, the  preceding  authorities  were  reviewed,  and  the  whole 
subject  elaborately  discussed.  Chancellor  Jones  concurred  with 
Senator  Spencer,  in  holding  the  indictment  insufficient.  The 
object  stated  in  that  indictment,  was  very  like  the  object  stated 
in  the  indictment  we  are  considering,  "  by  wrongful  and  indi- 
rect means  to  cheat  and  defraud  the  company  and  unknown 
persons." 

As  an  evidence  of  the  marked  change,  or  more  properly,  per- 
haps, of  the  greater  clearness  and  certainly,  exhibited  in  the 
later  authorities  upon  this  subject,  we  find  Senator  Stebbins,  in 
a  partial  summing  up  upon  the  point  in  question,  making  this 
remark:  **  We  have  the  opinions  of  the  courts  of  Maryland, 
Pennsylvania,  and  Massachusetts,  the  opinions  of  the  element* 
aiy  writers,  all  going  to  show,  in  my  estimation,  that  such  a  con- 
spiracy as  that  charged  is  an  indictable  offense."  Still,  in  view 
of  the  uncertainty  and  doubt,  in  his  own  mind,  in  which  the 
question  was  left  by  preceding  authorities,  he  further  observes: 
"  It  would  probably  be  too  much  to  say  that  every  conspiracy 
to  defraud  an  individual,  or  to  do  an  unlawful  act,  is  indictable.-** 
It  should  be  observed  that  the  decision  in  that  case  was  made 
in  1827,  long  prior  to  the  making  of  the  decisions  in  Massachu- 
setts and  Pennsylvania,  which,  as  we  have  seen,  now  establish  a 
doctrine  directly  the  opposite  of  that  contended  for  by  Senator 
Stebbins.  The  only  case  in  our  own  court,  where  questions 
similar  to  those  now  under  consideration  were  raised,  is  that  of 
People  V.  Bichard8, 1  Mich.  216  [61  Am.  Dec.  76]. 

The  adoption  in  that  case  of  the  views  of  the  supreme  court 
and  of  the  minority  of  the  court  of  errors,  as  expressed  by 
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Senator  Stebbins  in  the  preceding  case,  and  some  remarks  of 
the  learned  judge  who  delivered  the  opinion  in  that  case,  may 
undoubtedly  be  regarded  as  sustaining  the  views  of  the  counsel 
for  the  people  in  the  case  before  us.  But  in  that  case  the  court 
probably  did  not  give  the  principal  question  here  raised  any 
considerable  consideration,  for  the  reason  that  it  was  not  neces- 
flaiy  to  do  so  in  determining  the  validity  of  the  then  pending 
indictment,  wherein  the  alleged  means  of  executing  the  con* 
spiracy  ^veTe  criminal  in  their  character.  Finally,  from  the  whole 
current  of  present  authorities,  I  think  the  following  prindplea 
are  clearly  deducible: 

1.  That  to  constitute  an  indictable  conspiracy,  there  must  be 
a  combination  of  two  or  more  persons  to  commit  some  act, 
known  as  an  offense  at  common  law,  or  that  has  been  deohired 
such  by  statute. 

2.  If  the  conspiracy  be  to  commit  an  offense  known  and 
fecognized  as  an  offense  at  common  law,  so  that  by  describing 
it  by  the  term  by  which  it  is  generally  known  the  nature  of  the 
offense  is  clearly  indicated,  then  it  will  only  be  necessary  to  use 
mch  term  in  describing  the  object  of  the  conspiracy. 

8.  If,  on  the  contrary,  the  combination  be  to  do  an  act  not  in 
itself  unlawful,  but  which  it  is  agreed  to  accomplish  by  criminal 
or  unlawful  means,  then  those  means  must  be  particularly  set 
forth,  and  be  such  as  constitute  an  offense,  either  at  common 
law  or  by  statute. 

The  gist  of  the  offense  in  conspiracy  is  the  unlawful  combi- 
nation and  agreement.  It  is  not  necessary,  to  constitute  the 
offense,  that  any  overt  acts  should  be  done  in  pursuance  of  such 
ci>mbination  and  agreement,  nor  that  such  overt  acts  should  be 
alleged. 

The  combination  and  agreement,  the  intent  to  commit  the 
illegal  act,  constitutes  the  offense,  and  in  this  respect  it  diverges 
from  the  general  rule  of  criminal  law.  But  there  seems  no 
good  reason  for  going  further,  and  judicially  determining,  in 
cases  as  they  arise,  acts  to  be  an  offense  which  are  not  such  at 
common  law,  nor  have  been  declared  such  by  any  statute,  and 
for  departing  entirely  from  the  general  rule  of  pleading  in 
eriminal  cases,  that  such  facts  must  be  stated  upon  the  record 
as,  in  the  judgment  of  law,  are  sufficient  to  constitute  an  offense. 

We  will  now  proceed  to  examine  the  indictment  in  this  case  in 
the  light  of  the  principles  stated.  The  first  count  chaiges  that 
the  defendants  *'  did  conspire,  combine,  confederate,  and  agree, 
falsely  and  fraudulently,  to  cheat  and  defraud  said  persons  and 
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mercantile  honsefl,  and  others  doing  business  as  aforesaid,  eto., 
of  divers  large  quantities  of  goods,  and  the  prices  and  value 
thereof."  This  charge  is  more  general  than  that  which  has,  in 
any  case  which  has  come  under  our  notice,  received  the  sanction 
of  the  English  courts;  more  general  than  that  in  Bex  v.  OiU,  2 
Bam.  &  Aid.  204,  which  has  always  been  regarded  as  the  extreme 
of  laxity,  as  we  have  seen  in  Regina  v.  Parker ^  3  Ad.  &  El.,  N. 
8.,  292.  The  only  words  in  the  object  stated  indicating  an 
offense  are  the  words  "  cheat  and  defraud;"  but  those  words, 
say  the  courts  in  Commonwealth  v.  Eastman^  1  Cush.  190  [48  Am. 
Dec.  59C],  CommonioeaUh  v.  SIhedd,  7  Id.  614,  and  State  v.  Eewett, 
31  Me.  396,  "  do  not  import  any  known  common-law  offense. 
If  punishable  at  all  as  a  crime,  it  is  only  when  the  cheat  is  effected 
by  false  tokens  or  false  pretenses.  To  make  such  an  object  of 
conspiracy  a  criminal  act,  the  combination  or  agreement  must 
be  to  cheat  and  defraud  in  some  of  the  modes  made  criminal  by 
statute,  and  the  indictment  must  contain  allegations  which  show 
that  the  cheat  and  fraud  agreed  upon  are  embraced  in  such  stat- 
ute provisions,  and  that,  if  perpetrated,  would  be  punishable  as 
a  criminal  offense." 

But  it  is  claimed  that  the  object  of  the  conspiracy  was  agreed 
to  be  accomplished  by  criminal  means.  What,  then,  are  tiie 
means  by  which  the  alleged  object  of  the  conspiracy  was  to  be 
accomplished?  Bush  and  his  wife  were  to  convey  to  Alderman 
one  hundred  and  thirty  acres  of  land,  together  with  forty  acres 
then  held  in  Alderman's  name.  As  a  consideration  for  such 
conveyance.  Alderman  was  to  give  up  to  Bush  notes  and  securi- 
ties he  then  held  against  him,  amounting  to  eight  hundred  dol- 
lars; v^as  to  sign  a  note  to  one  Bassey  for  one  hundred  and 
eighty  dollars,  as  security  for  Bush,  and  advance  him  money  to 
keep  up  his  credit,  as  alleged,  to  the  amount  of  two  hundred 
and  fifty  dollars,  being  something  more  than  the  land,  as  al- 
leged in  the  indictment,  was  worth,  subject  to  certain  liens;  that 
Bush  should  go  to  Detroit,  and  on  his  sole  credit  and  account 
purchase  goods,  take  them  to  White  Lake,  and  there  expose 
them  to  sale;  that  subsequently  Bush  should  sell  the  remainder 
of  the  goods  so  purchased,  with  any  others  he  might  have  on 
hand,  to  Alderman,  who  was  to  convey  to  Bush  the  one  hun- 
dred and  seventy  acres  of  land,  and  take  back  a  mortgage. 

None  of  these  alleged  means  are  in  themselves  immoral,  even. 
There  is  no  allegation  whatever  that  in  obtaining  the  goods  any 
false  pretense,  false  token,  or  other  device  was  to  be  used; 
nothing,  certainly,  tending  to  support  the  alleged  object  of  the 
oouBpixac^ — ^to  cheat  and  defraud. 
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It  is  said  the  alleged  means  are  criminal,  in  that  thej  come 
inthin  the  provisions  of  section  17  of  chapter  142,  rerised  stat- 
utes, which  makes  it  a  misdemeanor  for  any  person  to  secrete, 
assign,  convey,  or  otherwise  dispose  of  any  of  his  property  with 
intent  to  defraud  any  creditor,  or  to  prevent  such  property  from 
being  made  liable  for  the  payment  of  his  debts,  or  for  any  per- 
son to  receive  such  property  with  such  intent.  Admitting  that 
to  be  so,  it  affords  no  support  to  this  indictment;  for  none  of 
the  offenses  named  in  said  section  are  alleged  as  the  object  of 
this  conspiracy.  There  are  no  allegations  in  either  part  of  either 
count  which  show  that  the  cheat  and  fraud  agreed  upon  are  em- 
braced in  any  statute  provision. 

The  judgment  must  be  reversed. 

Present,  Copeland,  Douglass,  Gbken,  Pratt,  and  Mabiir,  JJ« 

Johnson,  J.,  decided  the  cause  in  the  court  below,  and  did  not 
participate. 

Douglass,  J.  I  concur  in  the  opinion  that  the  indictment  is 
insufficient,  and  that  the  judgment  below  should  be  reversed  on 
that  ground;  but  it  being  unnecessary  for  the  determination  of 
the  case,  I  decline  expressing  an  opinion  upon  any  of  iJlie  other 
questions  presented  by  the  bill  of  exceptions. 

WiTNXss  OAKKOT  Dbolinb  TO  Tkll  All  Faots,  on  tlM  ground  that  hit 
•DBwer  might  crimlxuite  himself,  when  he  has  told  a  part  without  claiming 
exemption:  Fa$Ur  v.  Pieret^  59  Am.  Dec.  162,  and  note  collecting  prior  cases. 
And  a  person,  to  escape  punishment,  making  himself  a  witness  against  his 
oonfederates,  cannot  refuse  to  answer  questions  as  to  oonmiunicatioos  made 
by  him  to  his  attorney:  HamUton  ▼•  People^  29  Mich.  1S4,  citing  the  princi- 
pal case. 

It  13  Unlawtul  Combination  that  Cokstitutbs  Crimb  ow  Conhpuuot: 
People  V.  8aunder$j  25  Mich.  124,  citing  the  principal  case.  This  question  is 
fully  discussed  in  the  note  to  People  y.  Richarde,  51  Am.  Deo.  82,  where  aU 
the  cases  are  oollected.  See  also  CommonwedUh  v.  JBastman,  48  Id.  596,  and 
note. 

iNDieniENT  loa  C!oNSPiaAOT  must  Set  oxtt  Mxaks  Aoeebd  to  bb  Em* 
PLOTBD,  when  the  thing  to  be  done  is  lawful  but  the  proposed  means  of  doing  It 
are  unlawful:  Commonwealth  v.  HwU^  38  Am.  Deo.  846,  and  note;  CoU  v.  Peff 
pUt  84  IlL  219;  and  as  the  words  *'  cheating"  and  "  defrauding"  do  not  neces- 
sarily import  a  thing  forbidden  by  law,  or  unlawful,  it  is  necessary  for  the 
indictment  to  state  the  means  proposed  to  be  used,  in  order  that  the  court,  may 
see  whether  the  means  are  in  fact  illegal:  United  States  v.  Cruihhank,  92  U.  S. 
559;  StaU  v.  Parker,  43  N.  H.  88— all  three  of  which  cases  last  mentioned 
cite  and  approve  the  principal  case. 

Thb  principal  casb  is  kefebrbd  to  in  Shannon  ▼.  PeopU^  6  Mich.  52; 
as  an  example  of  the  practice  of  accompanying  a  writ  of  error  by  a  bill  of  ex* 
•options. 
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GOMMISSIOKEBS  V.   MaBTIN. 

[4  MZOBIOAV.  MT.] 
TOWKS  ABB  NOT  LlABLB  FOB  DaMAOBS  CaUSBD  BT  NOV-BEPAIB  OV  BBIDOn 

Aiii>  HiOHWATS,  being,  like  oonnties,  quasi  oorporatioiis,  whose  oorpofsto 
powen  and  fnnotions  are  oonferred  withoat  their  ■olioitation,  for  the 
benefit,  not  of  themselves,  but  of  the  pablio  at  large. 

toWSB  OAK  NOT  BB  InDIBBOTLT  SuBJBOTBD  TO  LlABIUTT  lOB  DaMAOBS  FOB 

NoN-BBPAiB  ov  Bbidobs  AiTD  H10HWAT8,  bj  a  soit,  nnder  the  Miohigan 
rsTised  statutes,  o.  119,  against  the  oommissioners  of  highways;  this 
chapter  does  not  aothorise  any  action  to  be  brooc^t  against  township 
officers,  by  their  name  of  office,  except  for  acts  done,  or  upon  contraoti 
made  by  them  while  acting  within  the  scope  of  their  official  dnty  and 
aothority. 

LlABILITT  FOB  NbOLBCT  OF  OFFICIAL  DUTT  BT  OfFIGBB  OF  ToWN  18  IVBI- 

▼IDUAI*,  if  at  all,  and  not  officiaL 

Oabb  brought  against  the  commiasioners  of  highways  of  the 
township  of  Niles,  as  a  quasi  oorpoiation,  tinder  chapter  119  of  the 
reyised  statutes,  to  recover  damages  by  reason  of  the  non-repair 
of  a  bridge  on  the  public  highway.  The  plaintiff  recovered 
judgment,  and  the  cause  was  brought  to  this  court  on  a  writ  of 
error.  The  provisions  of  chapter  119  of  the  revised  statutes  are 
<u£Sciently  given  in  the  opinion. 

E,  Bacon,  for  the  plaintiff  in  error. 

F,  Muuey,  for  the  defendant  in  error. 

By  Court,  Douglass,  J.  In  England  the  liability  to  keep 
highways  in  repair  is  of  common  right  incumbent  in  general 
upon  the  parishes  in  which  they  respectively  lie,  but  in  some 
cases  it  attaches  (by  prescription)  to  particular  townships  or 
other  divisions  of  parishes,  and  occasionally  to  private  individ- 
uals or  corporations,  boimd  ratione  tenures,  or  in  right  of  their 
estates  or  franchises,  to  repair  some  particular  highway.  The 
case  of  bridges  is  differently  provided  for.  The  expense  of 
maintaining  these  is  incumbent,  not  on  the  parishes,  but  on  the 
counties  at  large  in  which  the  bridges  are  situate:  3  Steph.  Com. 
257;  1  Bussell  on  Crimes,  362, 388.  The  civil  divisions  of  Eng- 
land into  counties  is  of  remote  and  undefined  antiquity.  So  also 
is  the  division  originally  ecclesiastical,  but  now  partly  civil,  into 
parishes.  And  the  obligation  of  the  former  to  repair  bridges, 
and  of  the  latter  to  repair  highways,  is  founded  upon  prescrip- 
tion, which  presupposes  a  legal  origin  beyond  the  memory  of 
man,  and  is  absolute  and  unqualified.  Any  county,  parish,  cor- 
poration, or  other  party  thus  bound  to  repair  a  bridge  or  high- 
way, and  neglecting  the  duty,  is  liable  at  the  common  law  to  an 
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indiotment:  8  Steph.  Com.  259;  1  Bussell  on  Crimes,  852,  888. 
Against  an  individual  or  corporation  bound  to  repair  ratione  ie^ 
nurcSy  or  in  right  of  their  estates  or  franchises,  an  action  on  the 
case  may  be  maintained  by  any  individual  who  has  suffered  pe- 
culiar injury  by  any  neglect  to  repair.  But  ever  since  the  case 
of  Russell  V.  The  Men  of  Devon,  2  T.  R.  667,  it  has  been  the 
settied  law  in  England  that  no  such  action  would  lie  against  a 
county  or  parish:  Mahinnon  v.  Penson,  18  Eng.  L.  &  Eq.  509; 
S.  C,  25  Id.  457.  As  will  appear,  however,  on  an  attentive  pe- 
rusal of  these  cases,  they  virtually  concede  that,  on  the  general 
principles  of  the  English  common  law,  counties  and  parishes 
ought  to  have  been  suable  for  neglect  of  duly  as  such,  but  have 
been  held  not  to  be  suable  on  grounds  of  convenience  and  jus- 
tice: because  it  was  impossible  to  bring  them  into  court;  be- 
cause they  were  fluctuating  bodies,  and  individuals  might  be 
made  responsible  for  omissions  of  which  not  they  but  others  had 
been  guilty;  because  if  the  damages  were  levied  upon  one  or 
two,  as  they  might  be,  there  would  be  no  practicable  or  effective 
way  of  compensating  them  by  contribution  from  the  rest;  and 
because,  at  the  common  law,  they  had  no  common  properly  out 
of  which  the  damages  could  be  paid. 

In  this  country  the  construction  of  roads  and  bridges  is  for 
the  most  part  accomplished  through  our  township  organizations; 
the  counties  contributing  towards  the  construction  of  bridges  in 
cases  where  the  expenses  would  be  too  onerous  to  be  wholly 
borne  by  the  townships  in  which  they  are  situated.  Towns,  with 
us,  are  bodies  politic  and  corporate,  capable  of  suing  and  being 
sued:  B.  S.  84,  85;  but  they  have  no  corporate  fund  out  of 
which  a  judgment  may  be  satisfied,  and  there  is  no  statute,  thai 
I  am  aware  of,  which  provides  any  mode  for  obtaining  satistius- 
tion  of  a  judgment  directly  against  a  township.  So  that  here 
some,  though  not  all  the  technical  difficulties  would  exist  in 
enforcing  against  them  an  obligation  to  repair  by  civil  action 
for  damages,  which  exist  in  England,  in  enforcing  such  an  ob- 
ligation against  parishes  and  counties.  But  is  any  such  obliga- 
tion imposed  on  the  townships?  Towns,  with  us,  are  mere 
political  organizations,  created  wholly  by  statute  for  certain 
purposes  of  local  government.  They  are  vested  with  no  fran- 
chises or  special  privileges  for  their  own  benefit.  They  have 
only  such  powers  as  the  statute  confers,  and  are  subject  to 
no  obligations,  except  such  as  are  derived  from  statutory  pro- 
visions. It  is  difficult  to  see  how  any  common-law  obliga- 
tion, the  sole  foundation  of  which  is  prescription  and  imme- 
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morial  usage,  can  be  made  to  attach  to  them.  An  obligation 
to  construct  and  repair  roads  and  bridges  can  only  be  derived 
from  the  possession  of  such  powers  over  their  construction 
and  repair  as  the  statute  has  conferred  upon  them.  And  the 
law  will  not  impose  an  unqualified  obligation  where  the  means 
of  performing  it  do  not  exist.  Now,  the  towns  have  power  to 
choose  commissioners  of  highways;  but  the  statute,  in  express 
terms,  gives  to  these  commissioners  when  elected,  the  care  and 
superintendence  of  the  highways  and  bridges  of  the  towns,  and 
confers  upon  them  all  the  powers  requisite  for  the  execution  of 
their  trust.  They  are  in  no  way  responsible  to  the  town,  but 
are  themselves  a  species  of  quasi  corporation,  with  power  to  sue 
and  be  sued,  having  legal  succession,  and  deriving  their  author- 
ity, not  through  the  town,  but  directly  from  the  statute.  The 
towns  have  no  power  to  give  the  slightest  direction  or  instruc- 
tion to  these  officers  as  to  the  performance  of  their  duties.  So  the 
towns  have  power  to  raise  money  for  constructing  and  repairing 
roads  and  bridges,  but  this  power  is  limited  to  the  raising  of 
only  two  hundred  and  fifty  dollars  in  any  one  year,  B.  S. ,  c.  22, 
sec.  4,  and  can  only  be  exercised  at  the  annual  township  meeting. 
So  highway  labor  may  be  annually  assessed  upon  persons  and 
property  within  the  township,  but  the  amount  to  be  assessed  in 
any  one  year  is  limited:  Id.,  c.  23,  sees.  4,  6;  and  the  power  to 
assess  is  vested  exclusively  in  the  commissioners  of  highways. 
Further,  the  power*  to  raise  money  for  the  construction  of 
bridges  is  vested  in  part  in  the  boards  of  supervisors  of  the 
counties:  Id.  c.  27.  Looking  at  all  the  statutory  provisions  on 
the  subject,  we  think  they  furnish  no  ground  for  the  inference 
that  it  was  intended  that  townships  should  be  subject  to  any 
such  broad  and  onerous  obligation  as  is  contended  for. 

The  existence  of  any  such  obligation  upon  towns  in  the  state 
of  New  York  was  denied  in  Morey  v.  Tiyvtm  of  Newfane,  8  Parb. 
645,  and  in  Mckok  v.  Trustees  etc.  of  PlaUsburgh,  16  Id.  427,  and 
the  doctrine  of  these  cases  was  recognized  and  approved  by  the 
court  of  appeals  in  a  decision  of  the  latter  case  on  appeal,  which 
is  not  yet  reported,  but  which  I  have  had  an  opportunity  of 
examining.  These  decisions  were  regarded  as  settling  the  law 
on  this  subject  in  the  state  of  New  York,  and  they  ought  to 
have  great  weight  in  determining  It  with  us,  because  our  statutes 
respecting  townships  are  almost  identical  with  theirs. 

In  all  the  New  England  states  towns  have  from  an  early 
period  been  made  liable  by  statute,  in  certain  cases,  to  civil  ac* 
tions,  for  injuries  sustained  by  individuals  on  account  of  the 
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non-repair  of  highways  and  bridges;  but  the  uniform  course  of 
decisions  there  has  been  that  no  such  liability  existed  indepen- 
dently of  express  statutory  enactment:  Mower  y.  Inhabitants  of 
Leicestei',  9  Mass.  247  [6  Am.  Deo.  63];  Holman  y.  Inhabitants 
of  Towmend,  13  Met.  297;  Harwood  v.  Lowell,  4  Cush.  310; 
Brailey  v.  InhabUantsof  Sovihborough,  6  Id.  141;  Sawyer  v.  North- 
field,  7  Id.  494;  Ried  v.  Belfast,  20  Me.  246;  Chidsey  v.  Town  of 
Canton,  17  Conn.  476;  Noyes  v.  Town  of  Morrisioum,  1  Vt.  353; 
Fairbanks  y.  Town  of  Antrim,  2  N.  H.  105;  and  HiU  v.  Eichr 
mond,  2  Woodb.  &  M.  337,  where  Judge  Woodbury  says  such  is 
the  law  in  Rhode  Island.  A  contraxy  doctrine  prevails  in  Penn- 
sylYania:  Dean  y.  Milford  Township,  5  Watts  &  S.  545;  Erie  City 
Y.  Schwingle,  22  Pa.  St.  384  [60  Am.  Deo.  87].  My  researches, 
which  haYe  been  somewhat  extended,  have  disclosed  scarcely  a 
trace  of  the  doctrine  of  these  last  decisions  elsewhere;  and  when 
we  consider  the  frequency  of  injuries  resulting  from  defects  of 
highways  and  bridges,  the  absence  of  authority  in  most  of  the 
states  upon  the  subject  of  the  liability  of  towns  for  such  in- 
juries furnishes  the  strongest  OYidence  that  they  haYe  not  been 
generally  understood  to  be  liable.  In  deciding  the  case  of  Morey 
Y.  Town  of  Newfane,  8  Barb.  645,  in  New  York,  the  court  say 
that  up  to  that  period  (1850)  no  precedent  was  known  to  exist 
of  an  attempt  to  assert  any  such  liability  in  that  state.  Until  now, 
we  are  not  aware  that  any  such  attempt  has  been  made  here. 

There  is  a  long  course  of  decisions  tending  to  establish  the 
the  doctrine  that  a  municipal  or  other  corporate  body,  Yested 
with  powers  and  enjoying  franchises  and  priYileges  for  its  own 
benefit,  is  liable  to  a  civil  action  for  any  injury  resulting  either 
from  its  misfeasance  or  that  of  its  officers,  or  for  the  neglect  of 
any  duty  which  its  charter  or  the  law  imposes:  Eenly  y.  Mayor 
of  Lyme  Regis,  3  Bam.  &  Adol.  77;  S.  C,  5  Bing.  91;  and  Mayor 
4itc.  of  Lyme  Regis  y.  Eenley,  1  Bing.  N.  C.  222;  Riddle  y.  Pro- 
prietors etc,,  7  Mass.  169  [5  Am.  Dec.  35];  HtUson  y.  Mayor  of 
New  York,  5  Sandf.  289;  Sm4)ot  y.  Mayor  of  Wetumpka,  24  Ala. 
112.  And  it  is  the  extent  to  which  some  of  those  cases  haYe 
gone,  especially  in  New  York,  in  subjecting  municipal  corpora- 
tions to  such  liability,  which  has  created  the  only  doubt  I  haYe 
entertained  in  regard  to  the  present  case. 

But  the  cases  which  haYe  gone  furthest  in  this  direction  dis- 
tinctly assert  that  no  such  liability  exists  on  the  part  of  those 
minor  political  organizations,  or  ipiasi  corporations,  such  as 
towns  and  counties,  whose  corporate  powers  and  functions  are 
conferred  without  their  solicitatioa,  for  the  benefit,  not  of  them- 
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aelveSy  but  of  the  public  at  large.  In  Mchok  y.  TYtuieea  elo. 
of  Plattsburg,  supra,  the  New  York  supreme  court,  after  a  re- 
view of  the  authorities,  say  that  it  is  the  acceptance  of  a  special 
charter  that  makes  the  incorporated  body  liable  to  this  action^ 
and  it  is  the  want  of  such  a  charter  that  exempts  the  towns, 
unless  they  are  especially  made  liable  by  statute  under  certain 
circumstances,  as  in  Massachusetts. 

If,  as  we  think,  towns  are  not  by  the  common  law  liable  in 
actions  directiy  against  them  for  damages  sustained  in  conse- 
quence of  the  non-repair  of  bridges  and  highways,  we  are 
clearly  of  opinion  that  they  cannot,  under  chapter  119  of  the 
revised  statutes,  be  subjected  to  any  such  liability  through  the 
means  of  an  action  like  the  present  against  the  commissioners 
of  highways.  That  chapter  provides  that  in  certain  cased  ac- 
tions may  be  brought  by  and  against  certain  county  and  town- 
ship officers  therein  mentioned,  and  among  them  the  commis- 
sioners of  highways  of  the  several  townships,  by  their  name  of 
office,  vrithout  naming  them  individually.  They  are  authorized 
to  sue  in  that  capadiy  "  upon  any  contract  laiR^ully  made  with 
them  or  their  predecessors  in  their  official  character,  and  to  en- 
force any  liability  or  any  duty  enjoined  by  law  to  such  officers, 
or  to  the  body  which  they  represent,  or  to  recover  damages  for 
any  injuries  done  to  the  properly  or  rights  of  such  officers,  or 
of  the  bodies  represented  by  them.''  This  language  would  bear 
criticism  on  account  of  its  want  of  perspicuity;  yet  I  think  the 
the  meaning  is  discernible.  Section  4,  which  assumes,  rather 
than  declares,,  that  actions  may  be  brought  against  such  offi- 
cers by  the  same  names  in  which  they  are  authorized  to  sue, 
does  not  prescribe  what  actions  may  be  brought  against  them; 
but  section  6  sheds  some  light  upon  the  intention  of  the  legis- 
ture  upon  this  subject.  It  provides  that  when  any  contract 
shall  have  been  entered  into,  or  any  liability  incurred  by  or  in 
behalf  of  any  county  or  township,  by  any  officer  thereof,  within 
the  scope  of  his  authority,  the  same  remedies  may  be  had  after 
the  termination  of  his  office,  and  process  may  be  served  in  the 
same  manner  upon  any  successor  of  such  officer,  as  if  he  had 
continued  in  office. 

Beading  these  provisions  in  connection  with  the  seventh  sec- 
tion already  referred  to,  which  provides  that  if  any  judgment 
shall  be  recovered  against  any  township  officers  in  any  action 
prosecuted  by  or  against  them  in  their  name  of  office,  no  execu- 
tion shall  issue  thereon,  but  the  same  shall  be  levied  and  col- 
lected as  other  township  charges,  it  is  quite  clear  that  it  was  not 
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the  intention  of  the  statute  to  subject  the  townships  to  any  new 
liabiliiy,  but  merely,  so  far  as  it  relates  to  claims  against  town- 
ships, to  remove  doubts,  difficulties,  and  inconyeniences,  which 
before  existed  in  their  enforcement.  We  think  it  does  not  au- 
thorize any  action  to  be  brought  against  township  officers  by 
their  name  of  office,  except  for  acts  done,  or  upon  contracts 
made  by  them,  while  acting  within  the  scope  of  their  official 
duly  and  authority.  The  present  action  is  brought  to  recorei 
damages  caused  by  alleged  neglect  of  official  duty  by  the  de* 
fendants,  for  which,  if  liable  at  all,  they  are  liable  individually, 
and  not  officially,  as  a  qtuisi  corporation:  See,  per  Tallmadge, 
senator,  in  Flower  v.  AUerXy  6  Cow.  670;  Supervisors  etc.  qfCfal- 
way  V.  SHmsoriy  4  Hill,  136;  Palmer  v.  Vandenbergh,  3  Wend.  193. 

This  view  of  the  statute  will  be  found  to  derive  some  confirm 
mation,  if  confirmation  it  needed,  from  the  opinions  delivered  in 
Makinnon  v.  Penson,  18  Eng.  L.  &  Eq.  609,  S.  0.,  26  Id.  457, 
which  involved  the  constmotion  of  an  English  statute  provid- 
ing that  counties  might  sue  and  be  sued  in  the  name  of  the 
county  surveyor. 

For  these  reasons,  we  are  of  the  opinion  that  the  judgment 
below  ought  to  be  reversed,  with  costs. 

Present  and  concurring,  Obesn,  Copelaxd,  Johnson*  Mabtin, 
and  Pbatt,  JJ.  

LiABiLmr  ov  Otibs  fob  Nbolect  to  Rspaib  Streets:  Savage  v.  JBcni- 
gor,  63  Am.  Deo.  65S,  and  Browning  v.  CUy  ofSprinofiM^  Id.  345,  and  th« 
notes  thereto,  in  which  the  question  of  liability  of  towns  and  guoti  mnnidpal 
corporations  is  discossed  at  length.  The  general  rale  exempts  towns,  town* 
ships,  and  such  quasi  corporations  from  liability,  and  places  it  upon  the  offi* 
cers  indiyidnally  whose  duty  it  is  to  make  the  repairs:  Leoni  v.  Taylor ^  20 
Mich.  153;  DetnAt  v.  Blackebji,  21  Id.  106,  both  of  which  cite  and  i^pfove 
the  principal  case.  In  Marathon  v.  Oregon,  5  Id.  379,  the  principal  case  is 
referred  to  as  containing  appropriate  remarks  upon  the  improprietj  of  sab- 
jeoting  towns  to  actions  for  the  faults  of  their  oflScers. 


People  v.  Dennis. 

[4  MZOHIOAJI,  609.] 
SUBITIBS  OK  RB00OinZA.N0B  ABB  BoUND  SePABATELT  FROM  TBUB  PftDIOi* 

PAL,  a  recognizance  being  simply  a  common-law  obligation. 
Omduon  ow  Name  ov  Prinoipai.  in  Dbclabation  on  REOooNnANOB  can- 
not BE  Availed  op  on  Motion  in  Arrest  op  Judgment,  as  sach  mo* 
tlon  is  based  solely  on  defects  apparent  on  the  face  of  the  reootd;  bol 
non-joinder  of  a  co-contractor  can  only  be  taken  advantage  oi  when  the 
peoord  does  not  show  it  by  plea  In  abatement. 
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BxoooNizAiros  to  Akswsr  Indictment  for  Laboent,  without  Desorib' 
iNo  What  Laboent,  is  Sufficiently  Descriptive  of  Offense;  the 
naming  of  an  offense,  which  belongs  to  a  class  which  has  a  definite  and 
well-understood  general  name,  by  such  general  name  is  sanctioned  by 
long  and  uniform  usage. 

Failure  to  Hecite  Special  Cirouhstamces  under  Which  Recoonizanci 
IS  Taken  dobs  not  Invalidate  It  if  the  officer  bad  authority  in  cases 
of  that  general  description  to  take  it;  and  it  is  not  necessary  in  declaring 
npon  a  recognizance  to  aver  the  existence  of  the  particular  facts  showing 
that  the  officer  had  authority  to  take  it. 

Parol  Evidkncb  of  Contents  of  Destroyed  Indictment  is  Admissiblr 
the  same  as  with  any  other  document,  where  the  case  does  not,  from  it» 
nature,  disclose  the  existence  of  other  or  better  evidence. 

Drbtruction' OF  Indictment  before  Term  at  Which  Person  is  Rbooo- 
HizED  to  Appear  is  No  Defense  to  Action  on  Recognizance,  the 
condition  of  which  is  that  the  person  shall  appear  at  a  day  certain  and 
abide  the  order  of  the  court;  for  until  discharged  by  order  of  the  court, 
he  must  appear  to  any  other  indictment  that  may  be  found  against  him 
for  the  offense. 

Debt  on  a  recognizance  given  by  the  defendants,  conditioned 
•*  that  one  Seth  P.  Benson,  Jan.,  should  personallj  appear  "  at 
a  specified  term  of  the  circuit  court  for  the  county  of  Lenawee, 
'^then  and  there  to  answer  to  a  certain  indictment  against 
him  for  larceny,  and  then  and  there  to  abide  the  order  of 
the  said  court."  The  recognizance  was  duly  taken  before  a 
commissioner  having  authority  to  take  it,  but  contained  no  re- 
citals of  the  circumstances  under  which  it  was  taken  or  of  the 
authority  of  the  commissioner.  Prior  to  the  term  of  the  court 
at  which  Benson  was  to  appear,  the  indictment  against  him 
and  also  the  recognizance  were  destroyed  by  the  burning  of 
the  office  of  the  clerk  of  the  court  in  which  they  were  on  file. 
The  indictment  contained  two  counts,  one  for  larceny  in  having 
stolen  a  span  of  horses,  and  one  as  accessary  before  the  fact; 
but  the  recognizance  contained  no  reference  to  this  second 
count.  Benson  did  not  appear  at  the  term  of  court  specified, 
and  the  recognizance  was  declared  forfeited.  The  case  was 
certified  from  the  Lenawee  circuit;  and  the  questions  discussed 
in  the  opinion  were  raised  on  the  trial,  and  on  motion  made  hf 
the  defendants  in  arrest  of  judgment. 

8.  8.  WUkinson  cmd  C.  A.  8lacey,  for  the  people. 
A.  B.  Tiffany,  for  the  defendants. 

By  Court,  Douglass,  J.  The  first  question  reserved  is, 
whether,  as  Benson  was  a  party  to  the  recognizance,  this  should 
iM>t  have  been  stated  in  the  declaration. 

The  declaration  does  not  show  on  its  face  whether  he  was  a 
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parly  or  not.  From  a  reference,  on  the  brief  of  the  defendant* i 
counsel,  to  revised  statutes,  o.  134,  sees.  42,  43,  which  provide 
that  in  the  case  there  mentioned  the  circuit  court  commissioner 
shall  be  authorized  to  take  the  recognizance  of  a  person  impris* 
oned,  and  of  two  sufficient  sureties,  we  suppose  it  is  insisted 
that  it  is  essential  to  a  valid  recognizance  that  the  person  bound 
to  appear  should  be  recognized  jointly  with  his  sureties;  and 
that  therefore,  the  declaration  does  not  show  a  valid  recogni- 
zance. But  a  recognizance  is  a  common-law  obligation,  and  by 
the  common  law  the  sureties  may  be  bound  separately  from 
their  principal,  or  without  this  principal  being  bound  at  all: 
Minor  v.  State,  1  Blackf .  236.  Therefore  the  alleged  omission 
cannot  be  availed  of  on  motion  in  arrest  of  judgment,  which  is 
based  solely  upon  defects  apparent  on  the  face  of  the  record. 

The  evidence  on  the  trial  showed  that  in  this  case  Benson, 
the  principal,  recognized  jointly  with  the  defendants;  but  it  is 
well  settled  that  in  actions  ex  contrcustu  the  non-joinder  of  the 
co-contractor  is  not  a  ground  of  variance,  and  unless  it  appear 
on  tho  face  of  the  declaration,  can  only  be  taken  advantage  of 
by  plea  in  abatement:  Bioe  v.  SkuJte,  1  Smith's  Lead.  Cas.  287, 
202, 296,  and  note  thereto;  Cabea  v.  Vaughan,  1  Wm.  Saund.  291. 
AnA  this  rule  applies  to  actions  on  recognizances  and  judgments, 
viz.:  WOsan  v.  Slate,  6  Blackf.  212;  Burgess  v.  AbbM,  1  Hill 
(N.  Y.),  475;  S.  0.,  6  Id.  185;  Cocks  v.  Brewer,  11  Mee.  &  W.  51; 
Needham  v.  HeaOi,  17  Yt.  224,  226;  McGregor  v.  Bakh.  Id.  568, 
567. 

The  second  question  is  whether  the  recognizance  was  valid 
because  it  did  not  contain  a  sufficient  description  of  the  offense. 
It  was  a  recognizance  to  answer  to  an  indictment  for  larceny, 
without  describing  what  larceny;  in  this  respect  the  recogni- 
zance was  in  the  form  sanctioned  by  long,  and  as  far  as  our 
knowledge  extends  almost  uniform,  usage,  both  here  and  else- 
where; and  we  have  no  doubt  that  the  naming  of  the  pffense, 
where  it  belongs  to  a  class  which  has  a  definite  and  well-under- 
stood general  name,  is  sufficient:  See  Fowler  v.  Commonwealth, 
4  T.  B.  Mon.  128.  We  can  see  no  good  reason  for  requiring 
greater  particularity,  and  the  authorities  do  not  seem  to  require 
it:  OUderdeeve  v.  People,  10  Barb.  35;  HaU  v.  State,  15  Ala.  431; 
State  V.  Weaver,  18  Id.  293;  Slate  v.  Earner,  2  Ind.  371. 

What  we  have  said  on  this  point  is  a  sufficient  answer  to  the 
third  question,  which  is,  whether  the  recognizance  was  void» 
inasmuch  as  it  took  no  notice  of  the  count  in  the  indictment 
charging  Benson  as  accessary  before  the  fact. 
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The  fonrth  question  is,  whether  the  reoognizance  was  yoid 
because  it  did  not  state  the  circumstances  under  which  it  was 
taken.  Although  at  one  time  some  doubts  seem  to  have  existed 
upon  the  subject,  we  think  it  is  now  well  settied  that  where  the 
recognizance  has  a  condition  to  do  some  act,  for  the  doing  (if 
which  such  an  obligation  may  properly  be  taken,  and  the  court 
or  officer  before  whom  it  was  acknowledged  had  authority  by 
law  to  act  in  cases  of  that  general  description,  the  recognizance 
is  Talid,  although  it  does  not  recite  the  special  circumstances 
under  which  it  was  taken;  and  that  in  declaring  upon  such  a  re- 
cognizance it  is  not  necessary  to  aver  the  existence  of  the  par- 
ticular facts  which  show  that  the  court  or  officer  had  authority 
to  take  it:  People  v.  Kane^  4  Denio,  530;  People  v.  MtUis,  5 
Barb.  511;  Archer  y.  Commonweallh,  10  Oratt.  688;  Champlain 
T.  People,  2  N.  T.  82;  OHderdeeve  v.  People,  10  Barb.  85. 

The  fifth  question  is,  whether  parol  evidence  was  admissible 
of  the  contents  of  the  indictment,  it  having  been  destroyed. 
Although  there  has  been  some  conflict  in  the  authorities,  this 
question  also  seems  to  be  very  well  settied.  Mr.  Oreenleaf ,  in  the 
first  volume  of  his  Evidence,  section  509,  says:  "  If  a  record  is 
lost  and  is  ancient,  its  existence  and  contents  may  sometimes  be 
presumed;  but  whether  it  is  ancient  or  recent,  after  proof  of  the 
loss,  its  contents  may  be  proved  like  any  other  document,  by 
any  secondary  evidence,  where  the  case  does  not,  from  its 
nature,  disclose  the  existence  of  other  and  better  evidence. 
And  the  cases  there  cited,  and  in  note  2  to  section  84,  fully  sus- 
tain tLis  proposition:  See  also  Davies  v.  Petit,  11  Ark.  849; 
Osborne  v.  Eakin,  10  Smed.  &  M.  549;  Derrett  v.  Alexander,  25 
Ala.  265;  EUl  v.  Parker,  5  Rich.  L.  87;  HarrU  v.  McBea,  4  Ired. 
L.  81;  Jack9on  ex  dem.  Taylor  v.  CuUum,  2  Blackf.  228  [18  Am. 
Dec.  158]. 

The  sixth  question  is,  in  substance,  whether  the  destruction 
of  the  indictment  before  the  term  at  which  Benson  was  recog- 
nized to  api>ear  was  not  a  good  defense  to  this  action  on  the 
recognizance. 

We  think  not.  The  condition  of  the  recognizance  was  that 
Benson  should  appear  at  the  then  next  term  of  the  circuit  court 
and  answer  to  an  indictment  against  him  for  larceny,  and  then 
to  abide  the  order  of  the  court.  A  man's  bail  are  his  jailers, 
and  they  are  bound  to  have  him  as  much  in  the  power  of  the  court 
•8  if  he  were  within  its  prison  walls.  Without  appearance  or 
in  order  of  court  to  that  effect,  they  are  never  discharged.  It 
Would  have  been  no  defense  to  this  action  if  it  had  appeared 
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that  a  noOe  prosequi  had  been  entered  to  this  indictment.  Haw* 
kins,  Bacon,  and  Ghitty  lay  down  the  law  to  be  that  ''  if  one 
bound  in  recognizance  for  the  appearance  of  another  in  the 
court  of  king's  bench  at  a  fixed  day,  to  answer  to  a  particular 
information  against  him,  and  not  depart  imtil  discharged  by 
the  court,  and  a  nolle  prosequi  is  entered  on  that  information, 
and  another  ezibited  whereto  the  defendant  refuses  to  appear, 
the  recognizance  is  forfeited:"  Hawk.  P.  C,  tit.  Bail,  b.  2,  c. 
16,  sec.  84;  Bao.  Abr.,  tit.  Bail  on  Criminal  Cases;  1  Gh.  Grim. 
L.  105.  The  reason  of  the  rule  as  given  by  Hawkins  is:  '*  For, 
being  express  that  the  party  shall  not  depart  until  he  be  dis- 
<3harged  by  the  court,  it  cannot  be  satisfied  until  he  be  forthcom- 
ing, and  ready  to  answer  to  any  other  information  to  be  exhibited 
against  him,  while  he  continues  imdischarged,  as  much  as  to  that 
which  he  is  particularly  bound  to  answer."  The  subject  under 
consideration  was  very  ably  and  fully  considered  by  the  supreme 
court  of  New  Jersey,  in  State  v.  Stout,  11  N.  J.  L.  124.  That 
was  scire  facias^  on  a  recognizance  conditioned  for  the  appear- 
ance of  one  Merseran  before  the  supreme  court  ''  to  stand  the 
traverse  of  a  certain  indictment  against  him  for  a  misdemeanor, 
stand  to  and  abide  the  judgment  of  the  court,  and  not  depart  the 
court  without  leave. "  The  defendant  pleaded  that  there  was  not, 
and  never  had  been,  any  indictment  pending  against  him  in  the 
supreme  court.  But  it  was  held  that  this  was  no  defense  to  the 
action;  that  the  recognizance  was  forfeited  by  the  non-appear- 
ance of  Merseran  in  the  supreme  court,  whether  there  was  any 
indictment  then  pending  against  him  or  not,  and  that  it  could 
only  be  discharged  by  an  order  of  that  court.  In  Adair  v.  State, 
1  Blackf .  200,  it  was  held  that  a  recognizance  for  the  principal's 
appearance  on  the  first  day  of  a  term  of  court  was  forfeited  by 
his  failure  to  apx>ear  on  that  day;  and  that  the  sureties  would 
continue  liable,  unless  he  appeared  during  the  term,  although 
jLiO  indictment  should  be  found  against  him.  And  State  t. 
Cooper,  2  Id.  226,  is  another  case  to  the  same  effect. 

Present  and  concurring,  Pb^itt,  Gbben,  Gopkland,  Mabtdi, 
Johnson,  Willson,  and  Baooj^,  JJ. 

Bbooonizanox  muED  NOT  Contain  Rbottal  of  Facts  of  Jubisdiotion 
OF  Officer  Taking  It,  if  in  fact  he  had  jarisdiction:  DctnieU  v.  People,  6 
Mich.  387,  citing  the  principal  case;  and  also  referring  to  the  principal  case  ia 
the  same  decision  at  page  386  as  giving  the  roles  governing  tiie  practiee  and 
necessity  of  describing  the  offense  in  recognizances. 

Lost  Inoiotmknt  cannot  bb  Replaobd,  bat  a  new  indictment  most  \m 
Note  to  SUMle  v.  SexUm^  14  Am.  Dec.  586. 


Digitized  by  VjOOQ IC 


GASES 

IK  THB 


SUPREME  COURT 


OF 

MINNESOTA. 


Bbewsteb  t;.  Waeeeield. 

[1  ICzmnEioTA.  892.] 
Eatb  of  iHTiBBrr  Spioifisd  in  Promissort  Noh  CoKmnm  Aim  Ma* 

TURITT  AKD  UNTIL  JUDGMENT  OB  NOTB  18   PaIB.   notwithBtMlding    th< 

rate  specified  ia  greater  than  that  established  by  law  upon  notes  in  which 
the  rate  is  not  specified. 

GOHTRAOTS  IN  WbITINO  TO  PaT  SpKCIFIXD  RaTK  OF  InTBRBST  ABB  No  Bx- 

CEFnoN  TO  £uLB  OF  CoNSTBUOTioN  OF  CoNTBACTB  IN  Writino;  the  man- 
ifest intention  of  the  parties  controls  the  legal  effect,  and  where  the  inten- 
tion is  doubtful,  the  contract  is  construed  most  strongly  against  the 
promisor. 
Lbgal  Ratk  of  Intsbbst  Applibs  only  whbn  No  Ratb  is  Spboifibd  in 
Pbomissobt  Notb;  the  agreement  fixing  the  rate  oTerrides  and  snper- 
sedes  the  application  of  the  general  statutory  rate. 

Ebbob  to  the  district  court  of  Bamsey  county.  The  opinion 
states  the  facts. 

BrMin  and  Bigehw,  for  the  plaJntiffs  in  error. 
Jmes  and  Van  EUen^  for  the  defendant  in  error. 

By  Court,  Ghatfield,  J.  Wakefield,  the  defendant  in  error» 
brought  his  action  and  obtained  judgment  in  the  district  court 
against  Brewster  and  others,  the  plaintiffs  in  error,  for  the  fore- 
closure of  a  mortgage  and  sale  of  the  mortgaged  premises.  The 
mortgage  was  given  to  secure  the  payment  of  two  promissory 
notes  bearing  date  July  11,  1854,  and  payable  twelve  months 
after  date.  One  of  the  notes  was  for  the  sum  of  five  thousand 
five  hundred  and  eighty-three  dollars  and  seventy-five  cents,  with 
interest  at  the  rate  of  twenty  per  centum  per  annum;  the  other 
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note  was  for  the  Bum  of  two  thoasand  dollars,  with  interest 
at  the  rate  of  two  per  centum  per  month.  Upon  the  assess- 
ment of  the  amount  due  upon  the  notes,  the  plaintiff  below 
claimed  to  be  entitled  to  interest  on  the  notes  at  the  rates  speci- 
fied in  them,  respectively,  from  their  date  to  the  time  of  judg* 
ment.  To  the  allowance  of  such  interest,  Brewster,  who  was 
the  mortgagor,  objected,  and  insisted  that  interest  on  each  of  the 
notes  should  be  computed  at  the  rate  specified  in  it,  from  the 
date  of  the  notes  to  maturity,  and  that  after  maturity  interest 
should  be  computed  at  the  general  legal  rate  of  seven  per  centum 
per  annum.  The  district  court  overruled  the  objection,  and 
allowed  to  the  plaintiff  below  interest  on  each  of  the  notes  at  the 
rate  specified  in  it  from  the  date  thereof  to  the  time  of  judgment. 
Brewster  excepted,  and  removed  the  case  to  this  court  by  writ  of 
error.  The  exception  stated  presents  the  only  question  to  be 
determined  by  this  court  in  the  case,  and  is  simply  this:  Does 
the  rate  of  interest  specified  in  a  promissory  note  cease  at  the 
maturity  of  the  note? 

The  question  must  be  solved  by  the  application  of  the  provis- 
ions of  the  statute,  "  of  the  interest  of  money,"  to  the  terms  of 
the  contracts  contained  in  the  notes.  That  statute  contains  only 
two  short  sections,  in  these  words:  **  Section  1.  Any  rate  of  in- 
terest agreed  upon  by  the  parties  in  contract  specifying  the  same 
in  writing  shall  be  legal  and  valid.  Section  2.  When  no  rate 
of  interest  is  agreed  upon  or  specified  in  a  note  or  other  con- 
tract, seven  per  centum  per  annum  shall  be  the  legal  rate." 

The  two  prominent  ideas  that  strike  one  in  analyzing  this 
statute  are  these:  that  the  legal  or  general  rate  of  interest — 
seven  per  centum  per  annum — is  to  be  applied  only  *'  when  no 
rate  of  interest  is  agreed  upon  or  specified  in  a  note  or  con- 
tract; "  and  if  any  rate  is  specified  in  the  contract  or  note,  it 
matters  not  what  it  may  be,  it  is  valid,  and  consequentiy  to  be 
applied  to  the  demand.  The  statute  contains  no  limit  as  to  iLe 
time  during  which  the  rate  agreed  upon  in  the  contract  &liall 
run.  Oonsequentiy ,  if  there  is  any  such  limit,,  it  must  result  from 
the  operation  of  some  controlling  legal  principle.  Is  there  any 
any  such  principle  properly  applicable  imder  the  provisions  of 
our  statute? 

Interest  is  but  an  incident  to  the  debt  that  bears  it— a  rent 
that  the  debtor  pays  for  ^the  use  of  his  creditor's  money.  The 
power  and  influence  which  money  confers  upon  its  owner  has 
hitherto  induced  restrictions  upon  the  rates  of  use,  and  even 
absolute  prohibitions  beyond  certain  rates  imder  severe  penalties 
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and  forfeitures  by  legislatiye  enactanent.  It  seems  to  have  been 
the  purpose  and  design  of  our  statute  to  sweep  away  all  such 
obstacles  in  the  way  of  contracts  for  interest,  and  to  leave 
parties  making  them  free  from  all  legislatiye  guardianship.  It 
is  based  upon  the  principle  that  if  a  person  is  competent  to 
contract  at  all,  he  is  as  competent  to  contract  for  the  rate 
of  interest  as  for  the  use  of  a  horse,  or  for  rent  of  land,  or  any 
other  matter  within  the  scope  of  legal  and  moral  contracts 
between  one  person  and  another.  In  my  view  of  the  design 
and  effect  of  our  statute,  contracts  in  writing,  by  which  one  per* 
son  agrees  to  pay  a  specified  rate  of  interest  on  a  debt  due  or  to 
become  due  to  another,  shotdd  be  construed  by  the  same  rules 
of  legal  construction  which  are  applied  to  every  other  contract 
in  writing  between  parties.  The  intention  of  the  parties  should, 
when  clearly  manifest  upon  the  face  of  the  contract,  control  its 
legal  effect,  and  the  rights  of  the  parties  under  it;  but  when  the 
Intention  is  not  clear,  the  contract  is  to  be  construed  most 
strongly  against  the  promisor,  and  especially  so  if  a  different 
construction  results  in  allowing  a  person  to  derive  a  benefit  from 
his  own  breach  of  faith  and  moral  delinquency. 

What  was  the  intention  of  the  parties  to  the  notes  in  this  case 
in  regard  to  the  time  when  the  rate  of  interest  specified  in  then 
should  cease?  Did  the  maker  of  the  notes  intend  or  expect  that 
the  rates  of  interest  mentioned  in  the  notes  should  cease  at  their 
maturity  ?  I  cannot  think  so.  But  suppose  he  did.  How  was 
it  with  the  other  party — the  payee?  Is  there  anything  in  the 
contract  to  show  that  he  designed  or  anticipated  that  his  rate  of 
interest  on  the  debt  was  to  be  reduced  to  a  lower  rate  after 
maturity  than  it  bore  before  it  was  due?  Such  an  idea  is  hardly 
supposable.  If  any  such  conclusion  is  to  be  drawn  from  the 
contract,  it  must  be  by  implication;  for  certainly  it  is  not  so 
expressed;  and  the  implications  to  be  drawn  from  the  construc- 
tion must  be  against,  not  the  promisee,  but  the  promisor;  and 
the  implication  to  be  made  against  him  in  solution  of  any  doubt 
arising  out  of  the  terms  of  the  contract  is  that  the  parties  in- 
tended that  the  rates  of  interest  specified  in  the  contract  should 
run  upon  the  debt  until  it  shotdd  be  paid.  Such  construction 
is  not  at  all  inconsistent  with  our  statute,  but,  in  my  view,  strictly 
conformable  to  it  It  is  the  rate  agreed  upon  by  the  parties 
— the  stipulated  value  of  the  use  of  the  money — the  specified 
rate  of  interest  in  the  notes,  which  excludes  the  application  of 
the  general  legal  rate. 

The  rate  of  interest  on  money  is  a  proper  and  lawful  subject 
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of  contract.  It  always  has  been  so,  but  generally  under  more 
or  less  statutory  restrictions.  Now,  here  it  is  as  free  from  such 
restrictions  as  is  the  price  or  use  of  property  of  any  kind.  In 
this  state  of  the  subject  of  interest,  a  written  promise  to  pay  a 
given  sum  of  money,  with  a  specified  rate  of  interest,  on  some 
future  day,  certainly  seems  to  bear  a  twofold  aspect:  first,  that 
the  debt,  the  incident  as  well  as  the  principal,  shall  be  paid  by 
the  day;  second,  that  the  debt  shall  bear  a  specified  rate  of  in- 
terest as  its  incident.  The  debt  and  its  incident  are  co-existent. 
No  change  is  to  be  presumed.  In  the  absence  of  any  action  of 
the  parties,  no  rule  of  law  should — nor  do  I  think  any  does 
— ^intervene  to  seyer  one  from  the  other.  The  agreement  fixing 
the  rate  of  interest  on  the  debt  overrides  and  supersedes  the 
application  of  general  statutory  rate,  so  long  as  the  debt  to 
which  the  agreed  rate  is  fixed,  or  any  part  of  it  exists;  for  the 
statute  is,  by  its  terms,  subservient  to  and  must  be  oontrcUdd 
by  the  agreement  of  the  parties. 

This  construction  is  directly  supported  by  the  rule  for  com- 
puting interest  upon  contracts  for  the  payment  of  money  bear- 
ing interest  at  a  maximum  rate  allowed  by  statute.  In  comput- 
ing interest  on  such  demands,  no  rest  is  made  at  their  maturity. 
If  the  contract  to  pay  interest  ceases  at  the  maturity  of  the  debt, 
and  the  subsequent  interest  is  allowed  only  in  virtue  of  the 
statute,  then  a  rest  should  be  made  at  such  maturity,  and  the 
whole  amount  of  the  debt  and  interest  then  due  shoxdd  bear  in- 
terest from  the  time  at  the  statutory  rate.  Such  has  never,  to 
my  knowledge,  been  the  rule  of  computation  of  interest  on  such 
demand;  but  the  rule  has  been  to  compute  the  interest  on  the 
principal  debt  from  its  date  to  the  time  of  payment  or  judgment, 
a  rule  foimded  upon  the  contract,  and  not  on  the  statute  allow- 
ing interest. 

As  well  might  it  be  said  that  a  tenant  holding  over  after  the 
expiration  of  his  term  should  not  pay  rent  at  the  rate  reserved 
in  the  lease  imder  which  he  entered,  and  should  be  liable  to  pay 
only  the  reasonable  value  of  the  use,  as  that  the  maker  of  the 
note,  under  our  statute,  be  liable  to  pay  the  rate  of  interest  on 
his  debt  overdue  which  he  by  his  written  promise  agreed  it 
should  bear  before  maturity.  They  both  stand  upon  the  same 
principle.  The  tenant  refuses  to  surrender  at  the  expiration  of 
his  term,  and  for  that  reason  he  will  not  pay  the  rate  of  rent 
agreed  upon  in  the  lease,  and  insists  upon  a  right  to  be  dis- 
charged by  payment  of  a  less  rate  upon  a  mere  legally  implied 
promise  to  pay  the  value  of  the  use  and  occupation;  tiie  maker 
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of  a  note  ref ases  to  pay  it  at  maturity,  and  for  that  reason  in- 
sists that  he  is  discharged  from  his  agreement  to  pay  interest, 
and  the  payee  entitled  only  to  the  legal  and  less  rate.  Such  a 
principle  and  rule  has  never  been  tolerated  between  landlord 
and  tenant,  and  never  should  be  allowed  to  prevail  between  the 
promisor  and  promisee  in  a  contract  for  the  payment  of  interest 
for  the  use  of  money. 

The  moial  influences  and  effects  of  such  a  rule,  if  allowed  to 
prevail,  are  in  all  respects  deleterious  and  reprehensible.  The 
rule,  if  applied  to  contracts  made  in  view  of  our  statute,  offers  a 
premium  upon  bad  faith,  and  allows  persons  to  reap  rich  bar- 
vests  of  wealth  out  of  their  own  violated  promises  and  forfeited 
pledges;  it  allows  them  to  avail  themselves  of  benefits  derived 
from  their  own  wrongs,  and  to  enjoy  them.  To  such  a  doctrine 
I  cannot  assent,  in  whatever  form  it  may  arise. 

The  cases  cited  by  the  plaintiff  in  error  upon  the  argument 
eeem  to  have  arisen  under  the  influence  of  statutory  limitations 
and  restrictions  upon  contracts  for  the  interest  of  money,  an 
influence  the  like  of  which  does  not  prevail  here.  There,  it  would 
eeem  that  the  statutes  control  the  contract  beyond  the  specified 
limit  of  interest;  here,  the  statute  has  no  application  to  or  effect 
upon  the  agreement  to  pay  interest,  for  it  is  only  in  the  absence 
of  any  agreement  that  Uie  statute  has  any  operation.  I  am  con- 
strained to  think  that  agreements  made  in  view  of  our  statute  of 
interest  stand  upon  another  and  different  principle  from  the 
eases  cited  and  which  arise  under  statutory  restrictions.  There 
the  statutes  controlled  the  agreement;  here  the  agreement  pre- 
vails over  the  statute. 

The  only  case  cited  that  bears  any  close  analogy  to  this  is  that 
of  Ludwick  V.  Huntssinger,  6  Watts  &  S.  51.  That  case  would 
seem  to  be  within  the  principle  contended  for  by  the  plaintiff  in 
error.  While  I  hesitate  and  regret  to  differ  with  the  eminent 
eourt  who  pronounced  that  decision,  I  am  constrained  to  ques- 
tion the  correctness  and  propriety  of  the  principle  upon  which 
it  rests — a  principle  that  changes  the  terms  of  a  lawful  contract 
between  parties;  and  I  seriously  doubt  whether  that  court  woxdd 
have  applied  the  doctrine  and  rule  of  that  case  to  one  like  this, 
to  a  case  in  which  the  effect  would  be  to  diminifih  the  liability 
of  the  promisor,  and  give  him  a  direct  and  material  benefit  as 
the  result  of  a  violation  of  his  promise.  If  that  case  is  to  be 
considered  as  founded  upon  an  established  doctrine  fixing  an 
inflexible  rule  applicable  to  all  cases,  whatever  the  consequences 
may  be,  and  upon  whomsoever  they  may  fall — overriding  the 
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old  saoied  and  salutaiy  maxim  that  no  man  shall  be  allowed  bj 
the  la\7  to  deriye  a  benefit  by  the  commission  of  a  wrong  or 
neglect  of  a  duty — then  I  cannot  consent  to  adopt  or  follow  it 
as  a  precedent,  or  sanction  its  moral,  or  strengthen  its  force. 

In  my  opinion,  the  judgment  of  the  district  court  shotdd  be 
afBilned.  ^^^ 

Note  CoKmnTES  to  Bbab  Imtbbist  at  Rati  SPBOimD  THDumr  to  long 
M  the  prindpal  reniAiiia  unpaid:  PHnney  ▼.  Baldwin^  61  Am.  Deo.  62,  Mid 
OAses  cited  in  the  note.  But  the  principal  case  was  taken  to  the  tupreme 
oonrt  of  the  United  States  upon  appeal,  and  its  doctrine  was  denied,  the 
ooart  holding  that  the  note  ooold  bear  interest  after  maturity  only  at  the 
legal  rate,  and  that  the  rate  speoified  in  the  note  referred  only  to  the  time 
prior  to  maturity:  Brtwtter  v.  WcLh^fiddt  22  How.  118.  The  supreme  oonrt 
of  Indiana,  in  Bum»  v.  Andermm^  68  Ind.  205;  SmiUh  y.  Tatmrnn^  71  Id.  176, 
and  Richardacn  v.  MePhenon^  74  Id.  163,  cite  and  follow  this  decision  of 
the  United  States  supreme  court;  but  in  Shaw  v.  BMyt  84  Id.  877,  the 
three  preceding  cases  are  expressly  overruled,  and  the  doctrine  of  the  prin- 
cipal case  is  reasserted.  The  supreme  courts  of  Illinois,  in  Etn^re  v.  Me- 
Daniel,  28  Dl.  203,  and  of  Massachusetts,  in  Union  InstUulion/or  8awng9  y. 
BoBton^  129  Mass.  92,  refer  to  and  decline  to  follow  this  decision,  and  assert 
the  doctrine  of  the  principal  case.  In  the  Distriiot  of  Columbia  and  the  ter- 
ritories, however,  the  rule  established  in  22  How.  118,  remains  in  force: 
Holden  v.  Tnut  Co.^  100  U.  S.  72;  but  in  oases  going  up  from  state  courts 
the  supreme  court  of  the  United  States  will  follow  the  ruling  of  the  state 
court:  Ohio  v.  Frank,  103  Id.  697. 

Thb  raiNoiPAL  oasx  is  RxnEBBSD  TO  in  HotUtuhead  v.  Von  (Hakn,  4 
Ifinn.  191,  as  being  authority  for  holding  that  the  damages  on  breach  of  a 
money  contract  are  the  same  as  tha  interest  agrssd  to  ba  paid  on  tha  contraol 
befbrsbnaoh. 
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[S8  MiMiMirFi,  810.] 
TO  Pat  Interest  from  Date  of  No>i»  if  Kotb  is  hoi 
POKOTUALLT  Paid  AT  Matvritt,  U  not  nsurioui*  and  may  be  anforoed. 

Action  on  a  promissory  note.  It  was  contended  that  the  con* 
tract  for  interest  was  usurious.    The  opinion  states  the  &cts. 

Dyer  and  Bosiers,  for  the  plaintiff  in  error. 

FulU  and  Beil^  for  the  defendant  in  error. 

By  Court,  Habdt»  J.  This  was  an  action  brought  by  the  de- 
fendant in  error  upon  a  promissory  note,  made  by  the  plaintiflfa 
in  error  in  December,  1853,  whereby  they  promised  to  pay,  on 
the  first  day  of  January,  1855,  three  hundred  and  ten  doUars 
for  the  hire  of  certain  dayes,  the  note  containing  an  agreement 
that  it  shoxdd  bear  six  per  cent  interest  from  the  date  if  not 
punctually  paid.  The  makers  failed  to  pay  the  note,  and  this 
action  was  brought  to  the  neit  term  after  its  maturity,  and 
judgment  rendered  for  the  defendant  in  error  for  the  principal, 
with  interest  from  the  date  of  the  note,  according  to  its  terms. 

The  only  question  presented  is,  whether  the  plaintiff  coxdd 
legally  recover  interest  in  the  suit  from  the  date  of  the  note. 

This  point  has  been  differently  decided  by  several  courts  of 
the  states  of  this  Union.  In  Virginia  it  has  been  held  that  such 
interest  is  not  recoverable,  because  it  is  to  be  regarded  in  the 
nature  of  a  penalty,  which,  upon  principles  of  equity,  cannot 
be  enforced:  Wailer  v.  Long,  6  Munf.  71. 

On  the  contraiy,  it  is  held  in  Kentucky  that  such  interest  is 
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recoverable,  because  it  is  a  contract  made  between  competent 
parties,  and  fairly  in  violation  of  no  statute  or  principle  of 
sound  policy  or  of  morals :  Rumsey  v.  MaUhews,  1  Bibb,  242.  And 
this  view  is  also  sanctioned  in  South  Carolina  and  in  Indiana: 
SaUerwhUe  v.  McKie,  Harp.  397;  OtUley  v.  Renney,  1  Blackf.  69. 

We  consider  the  rule  held  in  the  latter  cases  as  the  most  just 
and  reasonable,  and  as  calculated  to  promote  better  faith  and 
greater  punctuality  in  the  performance  of  such  contracts.  As 
to  the  validity  of  the  agreement  to  pay  interest  accruing  before 
the  maturity  of  the  note,  in  point  of  consideration,  it  cannot 
be  questioned  that  the  note  might  be  drawn  to  bear  interest  ab- 
solutely from  its  date,  though  the  consideration  for  which  it 
was  given  might  not  be  complete  until  its  maturity.  If  such 
an  agreement  would  be  valid,  why  might  not  the  parties  stipu- 
late, as  a  part  of  the  contract,  that  the  interest  should  be  paid 
from  the  date  in  the  event  that  the  debtor  should  fail  to  make 
punctual  payment?  If  the  parties  coxdd  contract  for  ijie  pay- 
ment of  interest  absolutely  from  the  date,  there  appears  to  be  no 
good  reason  why  they  should  not  agree,  as  a  part  of  the  con- 
tract, that  it  should  be  paid  from  the  date  on  condition.  This 
ease  is  substantially  one  of  a  contract  to  pay  principal  and  in- 
terest from  the  date  of  the  contract,  at  a  stated  time,  with  an 
agreement  that  if  the  principal  be  punctually  paid  the  interest 
shall  be  remitted;  and  in  such  a  case  it  has  been  held  that  full 
interest  may  be  recovered  in  case  of  defaxdt. 

There  is  nothing  illegal  or  unconscientious  in  such  a  contract; 
for  the  debtor  can  readily  avoid  the  payment  of  interest  by  do- 
ing that  which  law  and  good  faith  require  him  to  do,  viz.,  pay- 
ing the  principal  at  maturity.  He  is  therefore  subjected  to  no 
loss,  except  what  he  has  occasioned  by  his  own  wrong. 

The  judgment  below  was  in  accordance  with  this  view,  and  it 
is  therefore  affirmed. 

Smith,  C.  J.,  dissented.       

Stipulation  to  Pat  Intbbest  from  Dats  of  Nor,  if  note  ia  not  pidd  •! 
matority,  is  not  asarions:  See  Oower  v.  Ocarterf  66  Am.  Deo.  71,  ftnd  note  76, 
collecting  the  prior  casee  in  thia  eeriee;  note  to  Danii  v.  Cfarr,  65  Id.  392. 
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MiLLEB  V.  State. 

[83  MxaszMiFPi,  850.] 

Bn  UPON  RxsuLT  ov  ELBcnoN,  THOUGH  Mads  aitbb  Blmtiov  has  bbxm 

Hbld,  is  indiotable  aoder  a  statute  proyiding  an  indiotmeiit  for  a  bet 

iip(ui  the  result  of  any  election. 
Tnu  OF  Commission  of  Offsnsb  must  bs  Pboybd  as  Laid  in  Indictmsnt 

only  when  time  is  of  the  essence  of  the  offense,  or  a  necessary  ingredient 

in  the  description  of  it;  and  then  it  must  be  proved,  kt  least  so  far  as  may 

be  necessary  to  identify  the  offense  charged. 
Indictment  fob  Betting  on  Elsotion  Which  Chaboss  Bst  to  hats  bkbn 

Made  befobs  Election,  is  supported  by  proof  that  the  bet  was  made 

after  the  election  upon  the  unknown  result  thereof,  for  time  is  immaterial 

since  the  statute  draws  no  distinction. 
Qhakd  Jubt  Composed  of  Nineteen  Jurobs  is  Illegal  in  Mississippi  nn- 

der  the  statute  of  1830,  which  is  not  repealed  by  the  statute  of  1854. 
Whsbe  Gband  Jubt  Who  Found  Indiotmsnt  Appbabs  fbom  Bboobd  to 

HAVB  bbxn  Illegally  Constitutbd,  a  motion  in  airest  of  judgment  oo 

this  ground  should  be  granted. 

Thdiotvekt  for  betting  on  the  result  of  an  election.  The 
opinion  states  the  case. 

J.  A.  F.  Campbell,  for  the  plaintiff  in  error. 

D.  O.  Olenn,  aUomey-general,  for  the  state. 

By  Court,  Smith,  C.  J.  This  was  a  conTiction,  in  the  circuit 
court  of  Attala,  for  betting  on  an  election.  The  indictment 
under  which  the  defendant  was  tried  charged  that  said  defend- 
ant, '  'on  the  twenty-eighth  day  of  October,  1856,  bet  a  fif  iy-dollar 
bank  note  against  a  horse,  with  one  McSharkey,  upon  the  result 
of  a  certain  election  to  be  held  on  the  fourth  day  of  NoTcmber, 
A.  D.  1856,  in  the  state  of  Kentucky ,  for ''  presidential  electors, 
etc.  On  the  trial,  it  was  proved  that  the  bet  was  made  on  the 
fifth  or  sixth  day  of  November,  1856,  and,  of  course,  after  the 
presidential  election  had  been  held  in  the  state  of  Kentucky. 
Upon  this  evidence,  under  the  instructions  of  the  court,  the 
defendant  was  found  guilty  and  sentenced.  Whereupon  he 
prosecuted  this  writ  of  error. 

On  the  trial,  at  the  instance  of  the  prosecuting  attorney,  the 
court  charged,  amongst  other  instructions  given  to  the  juiy,  that 
**  if  they  believed  from  the  evidence  the  bet  was  made  either 
before  or  after  the  election  mentioned  in  the  indictment,  within 
twelve  months  next  before  the  finding  of  the  indictment,  the 
indictment  will  be  sustained."  And  the  court  refused  the  in- 
structionB  requested  by  the  defendant,  which  were  in  the  words 
following^  to  i^it:  "If  the  jury  believe  from  the  evidenoe  thai 
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the  bet  was  made  after  the  election  was  held,  and  after  the  time 
laid  in  the  indictment,  they  should  find  the  defendant  not 
guilty."  ''  If  they  beUeTe  the  bet  was  made  after  the  time  laid 
in  the  indictment,  they  will  acquit."  And  ''if^they  belieye  the 
bet  was  made  after  the  election  had  been  held,  they  will  acquit." 

The  last  instruction  raises  the  question  whether  a  bet  made 
upon  the  result  of  an  election,  after  the  election  was  held,  is  a 
violation  of  the  statute  under  which  the  indictment  was  framed; 
and  which  applies  to  all  persons  who  ''  shall  wager  or  bet,  or 
who  shall  promote  or  encourage  the  wagering  or  betting  of  any 
money,  or  other  valuable  thing,  upon  any  cock-fight  or  duel,  or 
upon  the  restdt  of  any  election  of  any  kind  soever." 

This  language  is  certainly  broad,  and  is  sufficiently  compre- 
hensive to  include  any  wager  or  bet  upon  the  imcertain  result  of 
any  election,  whether  made  before  or  subsequent  to  the  time  of 
holding  such  election.  The  evils  resulting  to  the  commonwealth 
may  be,  and  doubtless  are,  greater  from  the  practice  of  betting 
upon  future  elections  than  [those]  which  would  resxdt  from  the 
same  practice  if  confined  to  elections  which  had  previously  taken 
place.  But  for  that  reason  alone  we  are  not  authorized  to  re- 
strict the  plain  and  express  language  of  the  statute  to  the  prac- 
tice of  betting  on  elections  to  be  held  after  the  bets  are  made* 
And  that,  too,  in  the  face  of  the  manifest  object  of  the  legisla- 
ture, which  was  to  suppress  entirely  the  evil  practice  of  gaming 
of  all  kinds.  In  our  opinion,  therefore,  the  court  was  correct 
in  refusing  the  instructions. 

Generally,  it  is  not  incumbent  upon  the  prosecution  to  prove 
that  the  ofiense  charged  was  committed  on  the  precise  day  al- 
leged in  the  indictment.  It  is  sufficient,  as  a  general  rule,  that 
the  offense  charged  be  proved  to  have  been  committed  before  the 
finding  of  the  indictment.  But  there  are  some  exceptions  to  this 
rule.  And  it  is  laid  down  that  whenever  time  is  of  the  essence 
of  the  offense,  or  a  necessaxy  ingredient  in  the  description  of  it, 
the  time  must  be  proved  as  laid  in  the  indictment,  at  least  so  far 
as  may  be  necessaiy  to  identify  the  offense  charged:  Whart 
Grim.  L.  220;  2  Bussell  on  Grimes,  802;  Archb.  Grim.  PI.  90. 
And  counsel  insist  that  the  present  case  comes  vnthin  this  excep- 
tion to  the  rule. 

A  bet  on  the  result  of  a  future  election,  it  is  aigued,  is  nui- 
terially  different  from  a  bet  on  the  result  of  an  election  which 
has  been  held.  And  hence,  that  the  time  stated  in  the  indict- 
ment is  an  essential  part  of  the  description,  so  as  to  distin- 
guish the  one  from  the  other. 
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This  aigtiment  proceeds  upon  the  assiimption  that  the  statute 
has  created  two  distinct  offenses,  one  of  which  is  committed 
when  a  bet  is  made  on  the  result  of  an  election  to  be  held  after 
the  bet  is  made;  and  the  other  when  a  party  bets  upon  the  un- 
known result  of  an  election  previously  held.  In  our  opinion,  the 
statute  draws  no  such  distinction.  It  has  created  but  a  single 
offeQse,  which  is  consummated  where  a  party  bets  on  the  result  of 
an  election,  either  before  or  after  it  has  been  held.  Upon  thin 
construction  of  the  act,  it  is  clear  that  time  is  not  of  the  essence 
of  the  offense,  nor  a  necessary  ingredient  in  the  description  of 
it.  And  it  follows,  hence,  that  the  words  "  to  be,"  inserted  in 
the  indictment  before  the  words  ''  held  on  the  fourth  day,"  etc., 
which  designate  the  election  as  a  future  eyent,  were  mere  sur- 
plusage, and  might  haye  been  stricken  out  without  affecting  the 
charge,  or  disregarded  in  the  proof.  In  our  opinion,  therefore, 
there  was  no  error  in  granting  or  refusing  the  instructions  re- 
quested by  either  party. 

It  appears  from  the  record  that  nineteen  persons,  by  order  of 
the  court,  were  impaneled  and  sworn  as  gvand  jurors  for  the 
term  at  which  the  indictment  was  found.  This  is  made  the 
ground  of  another  exception  in  this  court  The  objection  was 
made  in  the  court  below  by  motion  in  arrest  of  judgment. 
Under  the  law  as  it  existed  prior  to  the  adoption  of  the  act, 
approved  March  1,  1854,  and  of  the  act  of  the  twentieth  of  Feb- 
ruary, 1856,  which  extended  the  provisions  of  the  former  to  all 
of  the  counties  of  the  state,  the  circuit  judge,  at  his  discretion, 
might  select  any  number  of  the  venire  in  attendance  on  court, 
not  under  thirteen  nor  over  eighteen,  to  be  drawn  by  lot  to 
serve  as  grand  jurors. 

We  do  not  doubt,  if  the  former  law  be  still  in  force,  that  a 
grand  jury  composed  of  less  than  thirteen  grand  jurors  or  more 
than  eighteen  would  be  illegal,  and  its  acts  void.  It  hence  be- 
comes necessaiy  to  determine  whether  that  law,  in  respect  to 
the  number  of  which  a  grand  jury  should  be  composed,  has,  by 
the  acts  above  referred  to,  been  altered  or  repealed. 

The  act  of  1854,  local  in  its  operation,  but  made  general  by 
that  of  1856,  is  silent  as  to  the  number  of  the  grand  jury.  And 
it  does  not  in  express  terms  repeal  the  provisions  of  the  sixth 
section  of  the  statute  of  1830,  which  declares  that  the  grand 
jury  shall  be  constituted  of  not  less  than  thirteen  nor  more  than 
eighteen  persons.  It  seems,  therefore,  justly  inferable  that  liie 
legislature  in  requiring  the  sheriff  to  summon  twenty  men  to 
serve  as  grand  jurors  did  not  thereby  intend  to  designate  the 
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number  of  which  the  grand  jury  should  be  composed^  but  only 
to  proYide  a  body  of  men  out  of  whom  a  grand  jury  fihoxdd  be 
selected.  Indeed,  the  act  itself  leaTCs  this  a  matter  of  infer- 
ence. The  second  section  of  the  act  directs  that  the  grand 
jurors  thus  summoned  should  be  impaneled,  sworn,  and  charged 
in  the  manner  then  prescribed  by  law.  Another  consideration 
renders  this  construction  still  more  probable.  It  is  evident, 
upon  an  examination  of  the  language  employed  in  the  same  sec- 
tion, that  the  legislature  proceeded  upon  the  supposition  that 
the  number  of  the  grand  jury  was  prescribed  in  the  act  itself, 
or  by  some  antecedent  law,  which  it  was  not  its  intention  to 
repeal.  It  directs  that  in  case  a  sufficient  number  shall  not  be 
in  attendance  to  constitute  a  grand  jury,  it  shall  be  lawful  im- 
mediately to  summon  others.  This  language  appears  to  indi- 
cate, and  yeiy  clearly,  too,  that  the  whole  number  (twenty) 
directed  to  be  summoned  should  not  be  requisite  to  the  due 
constitution  of  the  grand  jury.  For  if  the  legislature,  by  pro- 
viding that  twenty  men  shotdd  be  selected  and  summoned  by 
the  sheriff,  intended  to  fix  the  number  of  the  grand  jury  at 
twenty,  it  woxdd  have  directed  that  if  any  of  the  twenty  sum- 
moned should  fail  to  attend,  others  to  supply  their  places  should 
be  summoned.  And  this  construction  of  the  statute  was  applied 
in  the  case  of  Weeks  v.  State,  81  Miss.  490. 

The  statute,  as  above  remarked,  is  silent  in  reference  to  the 
number  of  the  grand  juiy.  It  results,  therefore,  from  the  de- 
cisions in  Weeks's  case,  that  if  the  act  of  1830  in  this  respect  be 
repealed,  the  legislature  intended  to  leave  it  to  the  discretion  of 
the  judge  to  order  any  number  of  persons,  not  exceeding  twenty, 
to  be  impaneled  and  sworn  as  a  grand  jury.  It  is  unnecessaiy 
to  say  that  this  construction  is  not  to  be  tolerated.  Upon  every 
new  which  we  can  take  of  the  subject,  it  is  our  opinion  that  in 
the  act  under  consideration  the  legislature  did  not  intend  to 
interfere  with  the  pre-existing  law  which  designated  the  number 
of  which  the  grand  juiy  should  be  composed. 

The  result  of  this  conclusion  is,  that  the  grand  jury  who  found 
the  indictment  in  this  case  were  illegally  constituted;  and  hence 
that  the  judgment  should  have  been  arrested  on  the  motion  of 
the  plaintiff  in  error.  

Tun  AMD  PL40B  8HOI7LD  BB  AlLBOBD  TO  BVBBT  MaTBBIAL  FaOT  Ilf  Iff* 

DIOTMBNT:  State  v.  Thurston,  58  Am.  Deo.  695,  note  696;  Nieholmm  v.  8tat€^ 
64  Id.  168;  McM^sau-mau-ne-kah  v.  UnUed  States,  39  Id.  279.  The  oflfonae 
may  be  chugged  on  aoy  day  prior  ^o  the  finding  of  the  indictment,  and  the 
crime  may  be  proved  on  any  d&>  within  the  statate  of  limitatiooa:  Cook  ▼• 
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Siaie^  56  Id.  410^  note  418.  Bat  the  indictment  win  be  fatally  defectire  if  It 
ehtfge  the  crime  on  a  day  mibeeqaent  to  the  finding  of  the  indictment,  or 
upon  an  impoesible  date:  SttUe  v.  Bay,  33  Id.  90.  The  principal  case  is  cited 
to  the  point  that  time  is  not  material  except  where  it  is  of  the  essence  of  the 
offense,  or  a  necessary  ingredient  in  the  description  of  it;  and  that  it  may  be 
laid  any  day  previoos  to  the  finding  of  the  indictment  daring  the  period  within 
which  the  offense  may  be  prosecated:  Miasoxa  v.  SkUCf  36  Miss.  616.  It  may 
be  proTed  tiiat  the  offense  was  conmnitted  after  the  date  laid,  bat  before  the 
finding  of  the  bill:  McCarty  v.  State,  37  Id.  422,  citing  the  principal  case. 

Illboalitt  of  Gband  Jury.— In  Illinois  it  is  held  that  the  Illegality  of 
the  grand  jury  mast  be  presented  by  a  motion  to  qaash,  or  by  cballenging  the 
array,  and  cannot  be  taken  advantage  of  by  motion  in  arrest  of  judgment,  as 
was  done  in  the  principal  case,  the  ooart  stating  that  no  defect  appeared  of 
record,  and  citing  the  statute  of  tiiat  state,  which  provides  that  no  motion  in 
arreat  of  judgment  shall  be  sustained  for  any  matter  not  affecting  the  real 
merits  of  the  offense:  Barren  v.  People,  73  lU.  259.  In  Box  v.  State,  34  Miss. 
015,  616,  the  principal  case  is  approved  upon  the  point  that,  under  the  stat- 
atee  of  Misstssippi,  the  grand  jury  most  be  composed  of  not  less  than  thirteen 
jorors  nor  more  than  eighteen^ 

Brtino  on  EuonoN,  What  CoNBTrrnnst  See  CcnmumwtaUh  v.  Shomt^ 
63  Am.  Deo.  551. 


KtkktiAnp  i;.  Lowe. 

[38  UnsnszFFi,  428.] 

AflSiOKHXNT  UKDBK  Laws  OF  Onb  Stats  OF  Chosb  IK  AonoN  HOT  Asaioif- 
ABLB  nr  Another  State  does  not  enable  the  assignee  to  sue  thereon  io 
hia  own  name  in  the  latter  state. 

Law  of  Forum  Dbtxrminbs  Who  shall  bk  Partibs  to  Action. 

Absionxbnt  undbr  Iksolvbnct  Laws  of  One  State  of  chose  in  action 
not  assignable  in  another  state  vests  only  the  equitable  title  in  the  as- 
signee in  the  latter  state;  the  legal  title  still  remains  in  the  insolvent  in 
that  state,  and  he  may  sue  thereon. 

AonoN  by  B.  M.  Lowe,  W.  H.  Pattison,  and  A.  Pattison, 
formerly  partners  under  the  firm  name  of  Lowe,  Pattison,  k  Go. , 
against  J.  B.  Kirkland  &  Co.,  to  recover  the  amount  of  an  open 
aooount  for  goods  sold  and  money  lent  to  the  defendants.  Judg- 
ment for  plaintiflfs,  and  error  assigned  by  the  defendants.  The 
opinion  states  the  facts. 

W.  C.  Harper^  for  the  plainti£b  in  error. 

Z>.  SkeUon,  for  the  defendants  in  error. 

By  Court,  Hasdt,  J.    The  defendants  in  error,  as  partners, 
brought  this  action  against  the  plaintiffs  in  error  to  recover  a 
i  of  money  due  upon  an  open  account. 
It  appears  that  prior  to  the  institution  of  the  suit,  Pattison, 
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one  of  the  pariners,  under  the  insolvent  laws  of  the  state  of 
Louisiana,  where  he  resided,  made  a  surrender  of  his  property 
and  effects  for  the  benefit  of  his  creditors,  including  the  claim 
here  sued  on,  in  the  proper  court  in  that  state,  and  that  a  syn- 
dic was  there  appointed,  who,  under  the  operation  of  the  laws 
of  that  state,  became  an  assignee  of  his  property  and  effects  for 
the  benefit  of  his  creditors.  These  proceedings  were  taken  in 
celation  to  his  individual  rights,  and  did  not  in  terms  embrace 
the  firm  of  Lowe,  Pattison,  &  Co. 

The  question  presented  by  the  record  is,  whether,  under  such 
tt  state  of  &cts,  the  suit  could  be  maintained  in  the  name  of  the 
firm  of  Lowe,  Pattison,  &  Co.,  or  whether  the  syndic  of  Pattison 
was  not  a  necessaiy  party,  together  with  the  other  partners  of 
the  firm* 

It  is  to  be  observed  that  the  alleged  assignment  to  the  syndic 
is  in  virtpe  of  the  laws  of  another  state,  which  can  have  no  force 
of  themselyes  to  pass  legal  titles  to  property  in  this  state;  and 
such  assignments  can  only  be  valid  and  effectual  here,  to  enable 
the  assignee  to  sue  in  his  own  name,  when  they  relate  to  rights 
or  property  which  are  assignable  under  our  laws.  The  rule 
which  applies  to  the  question  who  shall  be  jmrties  to  the  action 
is  established  by  the  law  of  the  forum,  and  is  said  to  belong 
rather  to  the  form  of  the  remedy  than  to  the  right  and  merit 
of  the  claim:  Story^s  Confl.  L.,  sec.  666.  The  question  in  such 
oases  is.  What  shaJl  constitute  a  sufiScient  legal  title  to  enable 
the  party  to  sue  in  our  courts  ?  And  if  the  thing  assigned  be  not 
such  as  is  assignable  under  our  laws,  so  as  to  transfer  the  legal 
title,  upon  clear  principle  the  assignee  cannot  maintain  an  ac- 
tion upon  it  in  his  own  name  in  a  court  of  law.  And  this  rule 
applies  as  well  to  assignments  made  in  virtue  of  the  laws  of  other 
states  of  this  Union  as  to  those  made  under  the  laws  of  foreign 
«tates:  OrrY.  Amory^  11  Mass.  26;  BaymondY.  Johnsan,  11  Johns. 
488. 

Hence  it  is  clear  that  as  the  account  sued  on  here  was  not 
assignable  under  our  laws,  so  as  to  enable  the  syndic  to  sue  in 
his  own  name,  the  suit  could  not  have  been  maintained  in  his 
name,  either  solely,  if  the  cause  of  action  had  been  the 
Eole  individual  property  of  the  insolvent,  or  jointly,  with  the 
(Copartners  of  the  insolvent  in  this  case. 

It  is  also  well  settled,  upon  principle  and  authority,  that  the 
suit  could  be  maintained  in  the  name  of  the  insolvent  notwith- 
standing the  appointment  of  the  syndic:  Blane  v.  Drvmmond, 
1  Brock.  62;  Raymond  v.  Johman,  11  Johns.  488. 
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The  ease  of  Sima  y.  Bon^  8  Smed.  k  M.  657,  is  relied  upon  in 
behalf  of  the  plaintiffs  in  error  as  settling  the  question  that  the 
iyndie  was  a  proper  party  to  this  action.  That  was  a  question 
azisin^  under  the  bankrupt  law  of  the  United  States,  the  opera* 
tion  of  which  extended  to  this  state,  and  had  the  same  effect 
upon  the  rights  involved  in  it  in  this  state  as  if  it  had  been  pne 
of  our  own  statutes.  It  is,  in  this,  manifestly  different  from  a. 
statute  of  one  of  the  states,  which  can  have  no  effect  upon  rem- 
edies and  modes  of  judicial  proceeding  here  not  recognized  by 
our  laws. 

But  it  is  said  that  Fattison  had  no  interest  in  the  cause  of  ac- 
tion when  the  suit  was  instituted,  and  therefore  that  it  could  not 
be  maintained.  It  is  true  that  his  interest  passed  to  the  syndic 
as  trustee  for  his  creditors.  But  so  far  as  is  cognizable  by  our 
laws,  and  for  the  purpose  of  maintaining  the  action,  the  legal 
title  remained  in  him,  subject  to  whatever  claim  the  syndie 
might  have  against  the  other  partners,  in  virtue  of  his  interest 
in  the  debt. 

TheotMotEohhardlY.  TFtbon,  8  T.  B.  140,  was  a  case  of  bank- 
ruptcy in- England,  and  under  the  laws  there,  in  virtue  of  which 
the  assignee  succeeded  to  the  legal  title  of  the  bankrupt,  and  was, 
therefore,  held  to  be  competent  to  sue  with  the  other  plaintiff. 
The  same  reason  which  gave  the  assignee  the  right  to  sue  in 
his  own  name  also  rendered  the  bankrupt  incompetent  to  sue 
in  his  own  name.  The  bankrupt  could  not  maintain  the  suit, 
because  all  his  interest,  both  legal  and  equitable,  had  passed  to 
the  assignee.  But  such  is  not  the  case  here..  The  equitable 
interest  was  in  the  syndic,  but  the  legal  title,  under  our  laws  and 
modes  of  proceeding,  remained  in  the  bankrupt:  Blane  v.  Drwmr- 
tnoiuf,  1  Brook.  62;  and  we  do  not  consider  that  the  case  of  Stnu 
V.  BoWf  8  Smed.  k  M.  657,  is  in  opposition  to  this  rule,  under 
the  fihcts  presented  in  this  case. 

Let  the  judgment  be  affirmed. 

Ln  Foai  Oovaum  BnnDT:  Boota  v.  Ortttt  65  Am.  Deo.  679^  and 
w<tidintliaiiol*68SL 
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Hamblen  v.  Hamblen. 

(38  IfflMTWPW,  486.] 

KiOLiOT  aw  Sheriff  to  Return  on  Execution  Lett  ov  Land  Sold  will 

not  Titiftte  sale. 
Lett  on  Pbopebtt  Sold  is  Essential  to  Valid  Sale  under  Ezboution. 
Lett  on  Land  Sold  is  Presumed  where  Land  has  been  Advebtibed 

and  sold  nnder  a  valid  judgment  and  execution,  and  a  deed  made  to  the 

purchaser,  whether  the  adrertitement  be  held  tantamount  to  an  aotoal 

leyy,  or  as  evidence  of  a  levy  previously  made. 

Ejsotmxnt.  Judgment  for  the  defendant,  and  writ  of  error 
sued  out  by  the  plaintiff.    The  opinion  states  the  case. 

H.  A.  H.  Lawson,  for  the  plaintiff  in  error. 
D.  Ilayea,  O.  O.  Shacke\fcrd^  Charge  Fsame,  and  T.  O.  Tupper^ 
for  the  defendant  in  error. 

Bj  Court,  SmrH,  0.  J.  This  was  an  action  of  ejectment, 
brought  in  the  circuit  court  of  Madison  county  by  the  plaintiff 
in  error  against  the  defendant,  to  recover  the  possession  of  the 
south-west  quartiar  of  section  22,  township  11,  range  4  east. 

The  plaintiff,  on  the  trial,  claimed  title,  through  seyeral  in- 
termediate conTejances,  forming  a  connected  chain,  from  the 
pariy  to  whom  the  land  in  dispute  was  originallj  sold  by  the 
United  States. 

The  defendant  relied  on  a  deed  couTeying  the  land  to  him  in 
fee-simple,  executed  by  Oharles  0*  Shackelford,  who  was  the 
subrendee  of  James  S.  Ewing,  who  claimed  under  a  deed  bear- 
ing date  the  fourth  of  May,  1840,  purporting  to  have  been  exe- 
cuted by  the  marshal  for  the  southern  district  of  Mississippi,  in 
virtue  of  a  sale  made  by  him,  under  an  execution  from  the  cir- 
cuit court  of  the  United  States  for  said  district,  in  favor  of  one 
J.  B.  Diggs,  against  the  parties  to  this  suit,  Henry  and  Edwin 
Hamblen.  The  deed  recites  the  levy  of  the  execution  on  the 
land  in  controversy,  the  due  advertisement  of  the  sale,  and  the 
sale  to  Ewing  on  tiie  day  appointed. 

The  record  of  a  judgment  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Mississippi  was  read  in  evi- 
dence by  the  defendant,  from  which  it  appeared  that  said  Diggs 
had  recovered  a  judgment  therein,  on  the  twentieth  of  May, 
1839,  for  two  thousand  seven  hundred  and  sixty-three  dollars 
and  fifty-five  cents,  against  said  Heniy  and  Edwin  Hamblen,  on 
which  judgment,  an  execution  having  issued,  was  levied  on  the 
property  of  the  defendants;  that  these  parties  gave  a  forthcom- 
ing bond,  with  one  Harold  as  surety,  which  was  returned  for- 
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fdted;  and  that  an  execution  was  issued  December  20, 1839,  on 
the  forfeited  forthcoming  bond,  returnable  to  the  May  term  of 
eaid  court,  in  1840. 

It  appeared,  also,  by  an  indorsement  upon  the  execution  of  the 
date  of  the  fourth  of  March,  1840,  that  the  execution  was  levied 
upon  personal  property  and  several  tracts  of  land,  including 
the  south-west  quarter  of  section  20.  But  it  is  not  stated  in  the 
indorsement  or  return  that  said  execution  was  levied  on  the 
south-west  quarter  of  section  22,  which  is  the  subject-matter  of 
this  suit.  In  the  return,  dated  the  fourth  of  May,  1840,  and  in- 
dorsed upon  the  execution,  it  is  stated  that  "  the  land  was  bid 
off  [by]  0.  0.  Shackelford,  the  plaintiff's  attorney,  for  one 
thousand  and  fifty-two  dollars."  The  levy  and  the  return  of  the 
sale  were  made  by  different  deputies  of  the  marshal. 

It  was  further  proved  by  the  defendant  that  the  south-west 
quarter  of  section  22  was  advertised  by  the  marshal  for  sale 
under  the  execution.  The  advertisement  was  inserted  in  the 
Madison  Whig  Advocate,  and  published  for  the  period  of  thirty 
days  before  the  day  api>ointed  for  the  sale.  This  advertisement 
described  property  not  embraced  in  the  levy  of  the  fourth  of 
March,  1840,  as  the  same  is  indorsed  upon  the  execution,  and 
does  not  mention  or  describe  the  south-west  quarter  of  section 
20  as  property  levied  on  and  for  sale  at  the  appointed  place  and 
time. 

From  the  fihcts  thus  stated,  three  conclusions  may  be  drawn: 
1.  That  the  south-west  quarter  of  section  22  was  not  levied  on 
by  the  deputy  who  made  the  return  on  the  fourth  of  March, 
1840,  or  if  a  levy  was  in  point  of  a  fact  made  upon  that  quarter- 
section,  he  failed  to  state  it  on  the  execution;  2.  That  a  subse- 
quent levy  was  made  on  the  land  in  dispute,  and  no  return 
made  of  it  by  the  officer;  or  8.  That  the  land  was  not  levied  on 
by  either  one  of  the  deputies,  but  was  advertised  and  sold  pur- 
suant to  the  advertisement. 

The  questions  which  necessarily  arise  from  these  conclusions 
are:  1.  Whether  it  is  essential  to  the  validity  of  a  sale  of  land 
under  execution  that  the  return  made  by  the  marshal  or  sheriff 
should  show  that  a  levy  was  made  on  the  land  sold;  and  2. 
Whether  an  actual  levy  is  necessary;  and  if  essential  to  the 
validity  of  the  sale,  may  it  not  be  presumed  ? 

1.  In  all  cases  where  a  levy  has  been  made,  unless  there  has 
been  a  failure  to  sell  before  the  return  day  of  the  execution,  the 
levy  and  sale  must  of  necessity  precede  the  return.  It  is  hence 
eertain  that  the  return  entered  upon  the  execution  does  not  con- 
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fer  the  right  to  sell.  If  the  levy  asid  sale  be  valid  when  made, 
the  title  of  the  purchaser  could  not  be  defeated  by  the  subse- 
quent neglect  of  the  marshal  or  sheriff  to  enter  his  return  on  the 
execution.  This  is  clearly  so,  unless  by  statute  it  is  expressly 
declared  that  such  failure  or  neglect  shall  avoid  the  sale.  It  is 
unquestionably  the  duty  of  the  marshal  or  sheriff  to  enter  the 
levy  upon  the  execution,  and  it  is  desirable  that  he  should  do 
so  as  the  means  of  preserving  the  evidence  of  it.  But  our 
statute  has  no  provision  which  declares  that  the  sale  shall  be 
void  unless  the  sheriff  returns  on  the  execution  the  property 
levied  on  and  sold.  The  omission,  therefore,  to  do  so,  would  be 
merely  one  of  those  irregularities  which,  according  to  all  of  the 
authorities,  will  not  vitiate  the  sale  made  under  it.  This  doc- 
trine is  well  sustained  by  authority.  In  North  Carolina  the 
purchaser  of  land  sold  under  execution  is  only  bound  to  show 
a  judgment,  execution,  and  sheriff's  deed.  As  against  the  de- 
fendant in  the  execution,  he  is  not  required  to  show  a  levy  by 
the  sheriff:  Den  ex  dem.  McEniire  v.  Durham  ^  7  Ired.  L.  161  [4& 
Am.  Dec.  512].  In  South  Carolina  the  same  principle  is  held 
to  apply  to  both  real  and  personal  property:  Oassaway  v.  Hall, 
8  Hill  (S.  C),  289.  And  the  courts  of  Maryland,  Kentucky, 
Illinois,  and  Indiana  recognize  the  same  doctrine:  Barings  Le^ 
9ee  V.  Lemmon,  6  Har.  &  J.*  223;  Barney  v.  Patterson's  Lessee^ 
6  Id.  182;  Sneed  v.  Beardan,  1  A.  E.  Marsh.  217;  Evans  v.  Davis, 
8  B.  Mon.  846;  Doe  v.  Healh,  7  Blackf.  167;  Bybee  v.  Ashby,  2 
Oilm.  166. 

2.  The  authority  of  the  marshal  or  sheriff  to  sell  is  derived 
from  the  judgment  and  execution  issuing  thereon.  And  it  is 
conceded  that  there  cannot  be  a  sale  legally  made  under  execu- 
tion unless  there  has  been  a  levy  of  the  property  sold.  The 
title  of  "  the  purchaser  depends  upon  the  judgment,  the  levy, 
and  the  sale;"  and  in  all  cases  in  which  titles  derived  under 
execution  sales  are  upheld,  the  courts  proceed  on  the  presump- 
tion that  there  was  a  levy  of  the  execution. 

In  order  to  constitute  a  valid  levy  on  personal  property,  it  is 
said  the  sheriff  must  have  it  in  his  possession  or  under  his  con- 
trol, or  perform  some  act  with  the  intent  of  taking  possession 
of  it,  which,  if  the  judgment  and  execution  under  which  he  acta 
were  void,  would  make  him  liable  as  a  trespasser.  But  in  regard 
to  lands,  what  will  amount  to  a  levy  is  not  so  clearly  under- 
stood. The  levy  does  not  transfer  the  property  or  pass  the  title 
to  lands.  And  as  the  sheriff,  in  virtue  of  the  execution,  cannot 
rightfully  enter  and  take  possession  of  the  lands,  the  levy  cannot 
divest  the  possession  of  the  defendant  in  the  execmtion. 
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At  most,  therefore,  he  can  only  make  known,  by  some  o^ert 
act  or  declaration,  his  intention  to  levy  or  raise  the  money  by 
a  sale  of  the  land.  This  might  be  done  by  giving  notice  to  the 
defendant  of  such  intention,  or  by  entering  on  the  execution  a 
description  of  the  land.  In  the  latter  case,  the  indorsement 
on  the  execution  would  be  nothing  more  than  evidence  of  the 
levy  previously  made.  Or  if  in  law,  the  entering  the  descrip- 
tion on  the  execution  would  of  itself  constitute  a  levy,  the  act 
of  adveHising  the  land  for  sale  would  be  equal  evidence  of  the 
levy,  and  should,  for  manifest  reasons,  be  held  tantamount  to 
an  actual  levy.  For  if  it  be  assumed  that  the  entering  the 
description  of  the  land  on  the  execution  amounts  to  an  actual 
levy,  until  it  is  made  a  part  of  the  sheriff's  return,  and  until  it 
is  actually  returned  into  the  clerk's  o£Sce,  it  remains  a  mere 
matter  in  pais,  an  official  act  of  the  sheriff,  like  that  of  advertis- 
ing the  land,  which  the  law  authorized  and  required  him  to  per- 
form.  And  if  any  part  of  the  object  of  a  levy  on  land  be  to  give 
notice,  either  to  the  defendant  in  the  execution  or  to  the  public, 
that  purpose  would  be  more  effectually  subserved  by  an  adver- 
tisement in  the  mode  prescribed  by  law  than  by  the  officer's 
writing  a  description  of  the  land  upon  the  back  of  the  execution. 

But  it  is  not  material  whether  the  advertisement  be  held  tanta- 
mount to  an  actual  levy,  or  whether  it  be  regarded  as  evidence  of 
a  levy  previously  made,  as  in  all  cases  in  which  lands  have  been 
advertised  and  sold  under  a  valid  judgment  and  execution  and 
a  deed  made  to  the  purchaser,  a  levy  will  be  presumed:  Ware  v. 
Bradford,  2  Ala.  682  (86  Am.  Dec.  427];  Work  v.  Hunter,  1 
Cam.  &  N.  527;  Patterson  v.  OameaVa  Heirs,  8  A.  E.  Marsh.  619 
[18  Am.  Dec.  208],  and  cases  above  cited. 

The  decisions  upon  this  subject  are  based  upon  the  policy  of 
the  law  to  encourage  purchasers  at  execution  sales,  who  would 
be  deterred  from  buying,  to  the  detriment  both  of  the  debtor 
and  creditor,  if  sales  made  by  an  officer  of  the  law  and  appear- 
ing to  have  been  conducted  in  conformiiy  with  its  requirements 
should  be  avoided  on  account  of  some  irregularity  which  could 
not  be  known  at  the  time;  and  also  upon  the  general  principle 
of  reposing  faith  in  the  acts  of  ministerial  officers.  The  prin- 
ciple above  laid  down,  of  course,  would  not  apply  if  the  conduct 
of  the  purchaser  be  fraudulent. 

It  follows,  from  what  we  have  above  said,  that  the  sale  under 
the  execution  and  the  marshal's  deed  to  Ewing  were  valid,  and 
vested  in  him  whatever  title  and  interest  the  plaintiff  in  error 
held  in  the  land«  as  fully  as  if  he  himself  had  made  the  deed 


Digitized  by  VjOOQIC 


362  MotNT  V.  Brown.  [JUlsa. 

The  defendanfB  was,  therefore,  the  superior  title;  or,  to  speak 
more  appropriately,  the  plaintiff  showed  no  title  whaterer. 
Judgment  a£Srmed.  

PuROHAsm's  TnuB  not  Affbotkd  bt  Absbnob  of  OB  Ibbboularitibs 
m  Rbtcbn  on  ExBCunon:  PhiUUp$  y.  Cqffee^  63  Am.  Deo.  357,  and  caaei 
cited  in  the  note  361. 

NBCB88ITT  OF  Lbvt  TO  SUSTAIN  ExBCDTiON  Salb:  Woten  T.  DwxUl,  33 
Am.  Deo.  693,  and  note  697-699. 

BxBOunoN  Salb  is  Pbbsumbd  to  bb  Bbodlab:  See  Brooi$  ▼•  Itameif,  66 
Am.  Deo.  430;  Howard  y.  North.  51  Id.  769. 


Mount  v.  Bbown. 

[83  MmiMiPH.  6M.] 

Wbbbb  Pubohaskr  at  Administbator's  Sale  Rbfusbs  to  CoHplbtb  Pub- 
OHASB  mooording  to  the  terms  of  the  sale,  by  ezeoating  a  bond  for  the 
payment  of  the  pnrchase  price,  the  administrator  may  resell  the  prop- 
erty and  hold  the  original  purchaser  responsible  for  the  difference  be- 
tween his  bid  and  the  diminished  pnrchase  price  obtained  at  the  resale. 

Adminibtratob  cannot  Tkbat  Salb  to  Purchasbb  Who  Rbfusbs  to 
CoMPLBTB  Pubohasb  AS  Valid,  and  sue  him  for  the  amount  of  his  bid. 

Administbator's  Suit  fob  Deficibnot  in  Pubohasb  Puob  Obtained  at 
Resale  against  a  purchaser  at  the  first  sale  who  refuses  to  fulfill  his  bid 
need  not  be  delayed  until  the  expiration  of  the  term  of  credit  allowed  by 
the  terms  of  the  first  sale. 

Action  by  Brown,  administrator,  eto.,  to  recoTer  the  difference 
between  the  amount  bid  by  the  defendant  at  an  administrator'B 
Bale  and  the  amount  obtained  at  a  resale.  The  opinion  states 
the  facts. 

T.  J.  and  F.  A.  R.  Wharton^  for  the  plaintiff  in  error. 

Johnston  and  SheUan^  for  the  defendant  in  error. 

By  Court,  Handt,  J.  The  declaration  in  this  case  aUeges 
that  on  the  second  of  July,  1865,  the  plaintiff  below,  as  admin- 
istrator of  one  Warner,  under  a  decree  of  the  probate  court, 
exposed  to  public  sale  to  the  highest  bidder,  on  a  credit  of  six 
months,  a  sla^e  of  the  intestate,  when  the  defendant  became  the 
nighest  bidder,  for  the  sum  of  two  hundred  and  ten  dollars,  and 
the  slave  was  thereupon  struck  off  to  him  as  the  purchaser,  but 
that  the  defendant  afterwards  refused  to  receive  the  slave  and 
to  execute  bond  for  the  payment  of  the  purchase  money,  accord- 
ing to  the  terms  of  sale;  and  that  the  plaintiff  thereupon,  in  due 
time,  and  witliin  lawful  hours  on  the  same  day,  again  exposed 
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the  slaTe  for  sale,  when  another  person  became  the  highest 
bidder  at  the  sum  of  eighty  dollars,  and  took  possession  ol  the 
slaye,  and  executed  bond  for  the  purchase  money.  The  decla- 
ration demands  judgment  for  the  sum  of  one  hundred  and  thirty 
dollars,  the  difference  between  the  sum  bid  by  the  defendant 
and  that  for  which  the  sla^e  was  afterwards  sold.  The  defend- 
ant filed  a  demurrer  to  the  declaration,  which  was  overruled. 

The  first  position  taken  in  behalf  of  the  plaintiff  in  error  is» 
that  the  administrator  had  no  further  power  than  either  to  treat 
the  sale  as  valid,  and  sue  the  purchaser  for  the  amount  which  he 
bid  for  the  property,  or  to  treat  the  sale  as  ineffectual  and  resell 
the  property;  and  this  view  seems  to  be  founded  on  the  idea  that 
he  has  no  other  powers  in  relation  to  his  duties  than  such  as  are 
expressly  conferred  upon  him  by  statutes  and  the  orders  of  the 
court  of  probates.  But  this  view  is  manifestly  untenable.  It  is 
true,  the  administrator  derives  his  powers  from  his  appointment, 
and  is  subject  to  the  legal  direction  of  the  court,  and  is  bound  to 
conform  to  such  rules  of  action  as  are  prescribed  by  the  statutes 
in  relation  to  his  duties.  But  he  has  many  incidental  powers 
proceeding  from  his  duty  to  protect  the  interests  of  the  estate 
under  his  charge,  and  derived  from  the  general  rules  of  law; 
and  generally  he  has  power  to  do  such  acts,  in  protecting  the 
interests  of  the  estate,  as  an  individual  may  do  with  regard  to 
his  own  property,  unless  restricted  by  positive  law.  One  of  his 
primary  duties  is  to  sell  the  chattels  of  the  estate  under  order  of 
the  court,  and  to  see  that  the  estate  suffers  no  detriment  therein, 
and  that  all  the  rights  and  remedies  which  the  law  gives  against 
purchasers  should  be  enforced,  unless  from  the  nature  of  his 
office  he  is  incapable  of  enforcing  them,  in  some  particular  mode. 

It  appears  to  be  just  that  sales  by  administrators  should  have 
the  protection  of  the  same  rules  which  apply  to  sales  at  public 
auction  by  individuals;  and  no  reason  can  be  perceived  why 
they  should  be  placed  in  a  worse  position.  They  are  a  part  of 
the  administration  of  justice  of  the  country,  and  it  would  ap- 
pear that  every  security  known  to  the  law  should  be  thrown 
around  them.  The  rule  has  been  long  sanctioned,  in  regard  to 
public  sales,  that  where  the  vendee  becomes  bound  for  the  pur- 
chase, as  by  having  the  article  struck  off  to  him  as  the  highest 
bidder,  and  refuses  to  complete  the  purchase,  the  vendor  may 
resell  and  hold  the  purchaser  responsible,  in  case  of  a  deficiency 
of  the  purchase  money  upon  the  resale,  for  the  difference  between 
the  two  sales:  2  Kent's  Com.  504;  Sands  v.  Taylor^  5  Johns. 
896;  Oirard  v.  Taggari,  5  Sen|^.  k  B.  82  [9  Am.  Dec.  827|;  ifo* 
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Combs  7.  MoKennan,  2  Watts  &  S.  216  [37  Am.  Deo.  606].  And 
this  rule  has  been  applied  to  sheriff's  sales:  Lamkin  t.  Crawford, 
8  Ala.  163. 

The  objection  that  the  administrator  should  treat  the  sale  as 
valid  and  complete,  and  sue  the  purchaser  for  the  money,  will 
not  bear  examination..  Such  a  course  could  not  be  pursued 
without  a  plain  violation  of  his  duty.  It  could  not  be  taken 
without  a  deliveiy  of  the  property  to  the  purchaser;  and  he  is 
expressly  required  by  law  to  sell  the  property  and  to  deliver  pos- 
session only  upon  receiving  bond  with  surety  from  the  purchaser. 
He  must  then  deliver  the  property  contraiy  to  law,  and  have  no 
remedy  but  against  the  purchaser,  who  might  become  insolvent. 
Such  a  rule  would  work  great  mischief  and  loss  to  estates,  by 
enabling  purchasers  to  evade  the  positive  provisions  of  law  re> 
quiring  security  on  such  ptirchases. 

Nor  is  the  administrator  bound  to  treat  the  sale  as  void,  and 
resell  the  property,  without  remedy  against  the  first  purchaser 
for  the  loss  occasioned  by  his  failure  to  complete  his  purchase. 
The  purchaser  has  bound  himself  in  law  by  the  contract  of  pur> 
chase;  and  by  his  failure  to  complete  it  has  acted  in  bad  faith, 
and  caused  a  loss  to  the  estate  by  depriving  it  of  the  benefit  of 
the  last  sum  bid  before  the  property  was  struck  off  to  him.  The 
administrator  is  entitled  in  law  and  good  morals  to  hold  him  to 
his  obligation,  and  to  compel  him  to  perform  that  which  he  un- 
dertook. If  he  sustains  a  loss  thereby,  it  is  in  consequence  of 
his  own  bad  faith,  and  he  has  no  right  to  complain.  He  is  not 
to  be  permitted  to  make  experiments  at  official  sales,  and  thereby 
interfere  with  their  regularity,  disturbing  the  course  of  admin- 
istration of  the  laws,  and  jeopardizing  the  interests  of  estates. 
If  he  becomes  a  purchaser  of  property  at  such  sales,  he  does  so 
with  all  the  responsibilities  which  attach  in  cases  of  sales  at 
public  auction,  and  strong  considerations  of  public  convenience 
render  the  general  rule  of  law  applicable  to  such  cases. 

Again:  it  is  objected  that  the  action  could  not  have  been 
brought  before  the  expiration  of  six  months,  the  time  of  credit 
allowed  to  the  purchaser  by  the  terms  of  the  sale  as  stated  in 
the  declaration;  and  that  this  action,  having  been  instituted  be- 
fore that  time,  was  premature. 

This  objection  is  founded  on  a  misapprehension  of  the  nature 
of  the  action.  It  is  not  an  action  to  recover  upon  the  contract 
of  purchase,  but  for  a  failure  of  duty  to  comply  with  the  terms  of 
the  contract,  in  consequence  of  whidi  damage  ensued  to  the  plain- 
tiff.   The  right  of  action,  therefore,  became  complete  so  soon 
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«8  the  defendant  refoaed  to  do  bis  daiy»  and  comply  with  the 
obligation  be  bad  incurred  in  bidding  off  the  property  at  the 
eale. 

We  think  that  the  judgment  ovemiling  the  demurrer  was  cor- 
teot,  and  it  is  affirmed.  

RnOBDIBS    AOADTBT    PUBCHASBBS    AT    JUDICIAL    SaLIS. — 1.     EZSCUTIOV 

Salis— AonoN  TO  Rnxnm  Amouht  of  Bn>.— When  a  bidder  at  an  ezecn- 
tioD  sale  faiU  or  refoses.to  pay  the  amount  of  hia  bid,  the  sheriff  in  his  official 
•otpaoity  may  maintain  an  action  against  him  to  recover  the  amount  of  the 
hid.  The  form  of  the  action  is  generally  cusvmpU:  OUnn  v.  BltMckf  31  Ga. 
J03;  Shtumum  v.  Walker,  68  Id.  148;  Amutrang  v.  Vraman,  11  Minn.  220; 
Jime$  T.  Nvtt,  9  Neb.  254;  ChappeU  t.  Daun,  21  Barb.  17;  Cfrier  v.  Youiz,  0 
Jtmm  L.  371;  MeKee  t.  LiMbarger,  09  N.  0.  217;  Bobinaon  v.  Oarth,  6  Ak. 
^04;  a  Cy  41  Am.  Dec  47;  see  Alnay.  Plummer,ATllLe.  258;  ffvnty,  Qregg^ 
«  Blaekl  105;  Hamd  t.  Orani,  6  Smed.  k  M.  508.  The  sheriff  only,  and  not 
the  plaintiff  in  execution,  can  maintain  this  action,  for  the  contract  is  with 
the  sheriff:  Adrnm  t.  Adimm,  4  Watts,  160.  At  least  the  sheriff  is  the 
proper  party  plaintiff  rather  than  the  ezeontion  plaintifi^  even  conceding  a 
fight  of  action  in  the  latter:  RalUnton  v.  Chrth^  6  Ala.  204,  S.  C,  41  Am. 
Dec.  47,  50;  BeU  t.  Otoen,  8  Ala.  312.  The  sheriff  may  bring  this  action 
without  first  making  his  return  on  the  execution:  McKw  t.  lAntherger^  69 
K.  C.  217.  Although  a  contract  for  the  purchase  of  land  at  a  sheriff 'a  sale 
■cannot  be  enforced  if  not  in  writing,  signed  by  the  party,  yet  it  is  not  neces- 
aary  to  aver  this  fact  in  the  declaration:  S^  v.  Oioen,  8  Ala.  312.  InoMviMp- 
-•t<  by  a  sheriff  to  recorer  the  price  of  land  sold  on  execution,  his  return  on 
the  execution  was  held  to  be  a  sufficient  memorandum  to  take  the  case  out  of 
the  statute  of  frauds:  Hand  v.  Grant,  5  Smed.  k  M.  508.  The  certificate  of 
sale  prescribed  by  the  statute  is  sufficient  for  this  purpose:  Armttrcng  v. 
Vmman,  11  Minn.  220.  But  in  Rchinmm  v.  Qarth,  6  Ala.  204,  S.  C,  41  Am. 
Dec.  47,  it  was  held  that  a  sheriff  cannot  introduce  his  own  memorandum  of 
sale  to  take  the  case  out  of  the  statute  of  frauds,  when  suing  the  purchaser 
for  breach  of  his  contract,  for  the  sheriff  ia  a  party  to  the  record,  and  cannot 
Introduce  his  own  written  declarations  or  admissions  for  this  purpose;  but  if 
the  suit  had  been  brought  by  the  plaintiff  in  execution,  then  ^e  sheriff's 
memorandum  would  have  been  admissible. 

In  order  to  recover  the  purchase  price  of  land,  the  sheriff  must  have  first 
^tendered  a  deed  to  the  purchaser:  McKee  v.  lAneberger,  69  N.  C.  217;  HxuU 
V.  Qregg,  8  Blaekl  105;  amtra:  HoUUhip  v.  Doran,  2  Penr.  &  W.  9.  In 
Negleif  v.  Stewart,  10  Serg.  &  B.  207,  it  is  said  that  it  is  not  necessary  to 
aver  a  tender  of  deed  in  a  suit  to  recover  the  purchase  money  of  land  sold 
■at  sheriff's  sale,  for  it  will  be  presumed  to  be  a  cash  sale,  in  which  delivery  of 
the  deed  is  an  act  subsequent  to  the  payment.  The  contract  of  sale  and  pur- 
chase is  complete  when  the  bid  is  accepted,  and  the  bidder  is  liable  for  the 
imrchase  money,  and  not  another  person  for  whom  he  said  he  was  bidding, 
ind  whose  name  the  sheriff,  at  the  bidder's  suggestion,  entered  upon  the  sales- 
book  as  the  purchaser:  Chrayr.  Cose,  51  Mo.  463;  ChappeU  r.Daun^  21  Barb. 
17.  And  the  sheriff  cannot  recover  against  the  latter:  Cfray  v.  Case,  51  Mo. 
463.  So  where  the  purchaser  has  assigned  his  bid  he  still  remains  liablei 
IFtfiier  ▼.  O&eor,  23  Id.  242. 

In  some  states  it  is  provided  by  statute  that  the  sheriff  may  move  for  and 
obtain  judgment  for  the  amount  bid  against  the  defanlting  pnrohaser:  Harve§ 
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T.  FUh^  9  CaL  03;  Hunt  ▼.  Oregg,  8  Blackf.  105.  A  sheriflTs  notice  of  m» 
intended  motion  against  a  pnrchaaer  of  land  on  execntion  to  recover  the  pur- 
chase money  need  not  state  that  the  contract  is  in  writing:  Hunt  v.  Oregg, 
mpra;  and  where  the  execntion  plaintiff  bids  in  excess  of  the  amount  of  the 
execution^  the  sheriff  may  recover  this  excess  on  motion:  Id. 

Rbmsdt  by  Rssalx. — ^The  purchaser  at  sheriff's  sale  must  pay  his  bid  at 
once,  or  it  may  be  disregarded  and  the  property  resold:  Dun^ord  v.  Degruy, 
8  Mart.  (La.)  220;  S.  C,  13  Am.  Dec  285.  The  sheriff  may  ignore  the  bid  of 
one  who  refuses  to  comply  with  the  terms  of  the  sale,  and  Immediately  re- 
offer  the  property  for  side:  Thompson  v.  MeManama,  2  Disney,  213;  Bisbee 
V.  HaU,  3  Ohio,  449;  Boberts  v.  Westbrooky  I  Ck>ldw.  115. 

RscovERT  OF  DEnoEBNOT  ON  Rksalk.— Where  property  is  sold  at  auction 
and  the  bidder  refuses  to  complete  his  purchase,  the  property  may  be  resold, 
and  if  it  brings  less  at  the  second  sale  than  the  amount  bid  at  the  first  sale, 
the  difference  between  these  amounts  may  bo  recovered  from  the  defaulting 
bidder,  though  the  jury  is  not  bound  by  this  measure  of  damages,  but  may 
award  more  or  less  as  the  circumstances  of  the  case  may  demand:  Oirard  v. 
Taggart,  5  Serg.  &  R.  19;  S.  C,  Id.  539;  Adams  v.  McMillan,  7  Port  73. 
And  this  remedy  of  resale  is  possessed  by  all  vendors  upon  a  breach  of  con* 
tract  by  the  vendee:  Benjamin  on  Sales,  Bennett's  ed.,  sec.  788,  and  note; 
Corbin's  ed.,  1019,  and  note,  1020,  et  seq.  In  Adams  v.  MeMiUan,  supra, 
the  sale  was  at  auction,  by  an  executor  under  a  power,  and  the  court  said: 
« When  the  right  to  resell  lands  for  a  failure  to  comply  with  the  contract 
is  one  of  the  conditions  of  the  sale,  the  difference  between  the  two  sales  is  the 
measure  of  damages  agreed  on  by  the  parties  for  a  failure  to  perform  the  con- 
tract, and  is  in  the  nature  of  stipulated  damages.  But  if  no  such  condition 
be  entered  into  as  one  of  the  terms  of  the  sale,  the  vendor,  upon  a  breach  of 
the  contract,  would  certainly  be  entitled  to  recover  such  damages  as  he  had 
sustained  by  the  violation  of  the  contract  of  sale;  and  we  think  the  difference- 
between  the  price  at  which  the  land  was  first  bid  off  and  the  price  at  the  sec- 
ond sale  would  afford  a  good  criterion  of  the  damages  sustained  by  the  vendor; 
not,  however,  as  binding  on  the  jury,  but  as  fit  and  proper  testimony  to  be 
received  by  them  as  a  medium  of  coming  to  a  correct  conclusion:*'  Id.  88^ 
This  rule  of  auction  sales  is  in  some  states  said  not  to  apply  to  sales  on  exe- 
cntion: Roberts  v.  Westbrook,  1  Coldw.  115.  In  North  Carolina  the  sheriff 
cannot  resell  land  and  hold  the  first  purchaser  liable  for  the  deficiency  in  th* 
price  obtained  at  the  second  sale:  Qrier  v.  Toutz,  5  Jones  L.  371;  McKee  v. 
Lineberger,  69  N.  C.  217, 240.  But  generally  this  rule  of  auction  sales  applies 
to  execution  sales,  and  if  the  purchaser  refuses  to  fulfill  his  bid,  the  sheriff 
may  resell  the  property  and  recover  from  such  purchaser  the  deficiency  be- 
tween the  amount  of  his  bid  and  the  price  obtained  at  the  second  sale:  Bobin- 
son  V.  Oarth,  6  Ala.  204;  S.  C,  41  Am.  Dec.  47;  LamBn  v.  Crawford,  8  Ala. 
153;  QUrm  v.  Black,  31  Ga.  393;  Sprang  v.  Schneider,  10  Pa.  St.  193.  Hr 
may,  in  addition,  recover  the  costs  of  the  resale;  but  the  jury  are  not  bound 
by  this  measure  of  damages  if  they  can  discover  any  other  more  agreeable  to 
the  truth:  Cqffman  v.  Hampton,  2  Watts  &  S.  377;  S.  0.,  37  Am.  Dec.  oil. 

In  Pennsylvania  the  sheriff  is  not  bound  to  give  notice  to  the  purchaser  of 
the  time  and  place  of  the  resale;  it  is  sufficient  to  notify  him  that  unless  he- 
pays  his  money  the  property  will  be  resold:  Oaskell  v.  Morris,  7  Watts  &  S. 
22}  Cqffman  v.  Hampton,  2  Id.  377;  S.  C,  37  Am.  Dec.  511.  In  Illinois, 
however,  to  hold  a  purchaser  of  real  estate  at  sheriff's  sale  on  execution  lia- 
ble fw  not  completing  the  sale,  and  for  the  lots  on  the  resale,  he  must  have 
notice  that  a  resale  will  be  made,  and  he  held  liable  for  any  loss,  so  that  lir 
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may  protect  hia  interest  at  the  teoond  sale  as  best  he  may.  Bat  the  role  is 
different  in  the  ease  of  a  resale  of  personal  property:  ManUding  v.  Steele^  105 
HI.  644;  see  also  Freeman  on  Executions,  sec.  301. 

In  order  to  hold  the  purchaser  for  the  deficiency  on  a  resale  of  land,  the 
sheriff  must,  before  the  resale,  tender  a  deed  to  the  purchaser,  and  demand 
the  purchase  money:  State  v.  Lines,  4  Ind.  351;  IViUiams  v.  Lines,  7  Blackf. 
46;  Jennings  v.  Hodges,  16  La.  Ann.  321;  Phillips  v.  OMman,  75  Mo.  6S6. 
Unless  a  bidder  is  notoriously  InsolTent,  the  sheriff  cannot,  before  the  return 
day  of  his  writ,  make  a  return  that  the  purchaser  has  not  paid,  and  therefore 
that  the  property  is  "  unsold  "  for  want  of  buyers;  and  if  he  does  so,  and  has 
made  no  demand,  and  has  no  evidence  to  justify  him  in  so  doing,  the  bidder 
is  not  liable  for  a  difference  in  price:  Holdship  v.  Doran,  2  Penr.  &  W.  0. 

The  second  sale  must  be  conducted  with  fairness,  and  no  means  be  resorted 
to  which  would  impair  the  value  of  the  land  in  the  estimation  of  the  public: 
Ada$ns  v.  MeMUlan,  7  Port  73, 88.  The  sheriff  cannot  wait  until  the  sale  is 
dosed,  and  the  bidders  have  departed,  before  again  offeriug  the  property  for 
sale:  Jones  v.  Nidi,  9  Neb.  254.  A  count  on  an  implied  contract  to  pay  tho 
damages  resulting  from  a  resale  is  good:  Lamkin  v.  Crcnqford,  8  Ala.  153; 
but  see  Adams  y.  McMHUm,  7  Port.  73. 

The  sheriff  is  the  proper  party  to  sue  for  the  deficiency  on  the  resale,  and 
the  judgment  creditor  cannot  maintain  this  action:  Oalpin  v.  Lamb,  29  Ohio, 
529  (foreclosure  sale);  OtmheU  v.  Morris,  7  Watts  &  S.  32;  for  the  sheriff  and 
the  purchaser  are  the  only  parties  to  the  contract.  In  Holdship  v.  Doran,  2 
Penr.  &  W.  9,  it  is  said  that  the  action  must  be  brought  either  in  the  name  of 
the  sheriff  on  the  privity  of  contract,  or  in  the  name  of  some  one  who  was 
injured.  The  sheriff  cannot  have  judgment  for  the  deficiency  on  a  resale  of 
the  property  against  one  in  whose  behalf  the  bid  is  alleged  to  have  been  made, 
but  the  judgment  must  be  against  the  actual  bidder:  Oi'oy  v.  Cose,  51  Mo. 
463;  Wimer  v.  Ohear,  23  Id.  242.  Where  the  conditions  of  a  sheriff's  sale 
are  that  the  purchaser  shall  pay  in  ten  days,  and  the  deed  shall  be  delivered 
thereafter,  the  property  to  be  resold  at  the  purchaser's  risk  if  he  fail  to  com- 
ply with  the  conditions,  and  the  purchaser  gives  a  bond  to  comply  with  such 
conditions,  he  is  liable  on  the  bond  without  a  resale:  FriedXy  ▼.  Scheett,  9 
Serg.  &  B.  156;  S.  C,  11  Am.  Dea  691. 

Statutes  in  some  states  allow  the  sheriff  to  resell  the  property  when  the 
purchaser  refuses  to  comply  with  his  bid,  and  on  motion  to  have  judgment 
against  him  for  the  deficiency.  There  is  such  a  statute  in  Missouri:  PMlips 
V.  Goldman,  75  Mo.  686;  Gray  v.  Case,  51  Id.  463;  HensUy  v.  Baker,  10  Mo. 
157.  In  this  state  it  is  held  that  the  sheriff  may  resell  without  giving  the 
statutory  notice  by  advertisement  required  at  the  first  sale:  lUingwoTih  v. 
Millenberger,  11  Id.  80.  Where  the  purchaser  had  until  five  o'clock  p.  m.  to 
pay  the  purchase  money,  the  law  requiring  the  sale  to  be  before  five,  the 
sheriff  had  no  right  to  resell  a  few  minutes  before  five,  and  a  tender  cf  the 
money  on  the  next  morning  by  the  first  purchaser  is  sufficient:  Conway  v. 
NcUe,  11  Id.  74.  To  authorise  a  sheriff  to  resell  land  struck  off  at  execution 
sale,  it  is  essential  that  the  purchaser  shall  have  *' refused  "  to  pay  the  amount 
of  his  bid.  Simple  neglect  to  pay  is  not  always  tantamount  to  refusal  Un- 
less he  either  positively  refuses  or  does  some  act  which  amounts  to  a  repudia- 
tion of  his  obligation  to  pay,  the  sheriff,  before  making  a  resale,  should  not 
only  demand  the  purchase  money,  but  should  also  tender  a  deed.  Merely 
stating  that  the  deed  was  ready  is  not  a  tender:  Phillips  v.  Goldman,  75  Id. 
686.  The  sheriff's  return  is  competent  evideuce  in  this  statutory  proceeding 
by  motion:  HensUy  v.  BaJctr,  10  Id.  157.     In  the  statutory  proceeding  ol 
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Indiana,  by  notice  and  motion  against  the  first  purchaser  for  the  difierence  in 
the  amount  between  the  first  and  second  sales,  the  notice  most  aver  an  offer 
by  the  sheriff  to  convey  the  land  to  the  defendant  before  the  second  sale: 
WiUiama  r.  Lines,  7  Blackf.  46.  Where  the  sheriff,  not  having  tendered  a 
deed  to  the  purchaser,  has  for  an  omission  of  the  latter  to  pay  the  purchase 
money  resold  the  land,  the  first  purchaser  is  not  liable  for  the  deficiency,  but 
the  sheriff  is  liable  to  the  execution  defendant  for  the  deficiency:  iStaU  v. 
Ltnes,  4  Ind.  351.  The  Missouri  statutory  process  for  the  summary  collection 
of  the  bid  by  motion  to  the  court  is  intended  as  a  protection  for  the  creditor 
only,  and  when,  upon  a  resale,  the  property  brings  enough  to  satisfy  the  exe- 
cution, the  sheriff  cannot  have  judgment  on  motion  against  the  first  purchaser 
for  the  deficiency  between  the  two  bids:  Reed  v.  Sheppard,  38  Mo.  463.  Of 
this  authority  it  is  said  in  Freeman  on  Executions,  sec.  301:  **Ii  this  be  so, 
there  is  an  obvious  defect  in  the  statute.  For  while,  in  such  a  case,  the  plain- 
tiff suffers  no  injury,  it  is  clear  that  with  the  defendant  it  is  otherwise,  and 
his  interests  ought  to  be  guarded  as  jealously  as  those  of  the  plaintiff"  In 
Hunt  V.  Oregg,  8  Blackf.  105,  however,  it  is  held  that,  under  the  Indiana 
statute,  if  the  execution  plaintiff  buy  land  at  a  sheriff's  sale  at  a  price  exceed* 
ing  the  amount  of  the  execution,  and  refuse  to  make  payment,  the  sheriff 
may,  by  motion  against  the  purchaser,  recover  the  excess,  with  ten  per  cent 
damaces. 

2.  Sales  itnder  Dbobxb  iv  Bqttitt— Coubt  is  Vbndob,  and  Pubohasbi 
IS  Quasi  Pabtt  to  Suit. — Where  the  sale  is  made  under  a  decree  in  equity, 
the  power  of  the  court  to  enforce  the  contract  of  purchase  is  much  broader 
than  where  the  sale  is  at  law.  In  fact,  at  law,  the  court  issuing  the  execu* 
tion  has  no  power  whatever  over  the  purchaser  at  the.  sale,  except  where  a 
statute  gives  it  power  to  enter  judgment  on  motion  against  the  defaulting 
purchaser.  Before  execution  issued  it  has  rendered  final  judgment,  and  the 
cause  is  determined.  And  in  the  absence  of  statute  prescribing  a  different 
method,  the  bidder's  liability  must  be  enforced  by  an  action  de  novo  in  the 
name  of  the  sheriff.  In  equity,  however,  even  after  final  decree  rendered, 
the  court  still  retains  jurisdiction  to  enforce  the  bidder's  liability  under  its 
general  power  to  enforce  its  decrees  against  the  parties  to  the  suit.  This 
power  is  inherent  iu  a  court  of  equity,  for  two  reasons:  1.  Because  the  court 
is  regarded  as  the  vendor;  and  2.  Because  the  purchaser  is  considered  a 
party  to  the  suit  as  far  as  his  rights  as  purchaser  are  concerned. 

In  the  first  place,  a  court  of  equity  is  regarded  as  in  some  sense  the  vendor: 
Long  V.  WeUer,  29  Gratt.  347.  It  is  the  principal  in  making  the  sale,  while 
the  officer  of  the  court  who  conducts  the  sale  is  regarded  as  its  af^ent:  WU- 
lianu  V.  Blakey,  76  Va.  254,  258.  Or,  as  the  distinction  is  stated  in  McKu 
V.  Linebergtr,  69  N.  C.  217,  the  bidder  at  a  sheriff's  sale  occupies  a  relation 
altogether  different  from  a  bidder  at  a  sale  made  by  order  of  a  court  of  equity, 
for  a  court  of  equity  takes  the  matter  into  its  own  hands,  and  makes  the  sale 
for  the  parties,  taking  the  bidder  under  its  protection  and  control,  and  manag- 
ing the  whole  proceeding,  whereas  the  sheriff  acts  by  himself,  without  any  con- 
firmation by  the  court,  acts  by  force  of  a  statutory  power,  and  the  conrt  has 
no  privity  or  control  over  the  bidder.  Secondly,  where  a  person  becomes  a 
purchaser  under  a  decree  in  equity,  he  submits  himself  to  the  jurisdiction  of 
the  court  in  that  suit  as  to  rll  matters  connected  with  the  sale  or  relating  to 
him  in  the  character  of  purchaser,  and  he  becomes  a  quaai  party  to  the  suit: 
Requa  v.  Re(k,  2  Paige,  339,  341;  CazUv,  Ilubbt  36  N.  Y.  677  (foreclosure); 
S/umn  V.  Jones,  19  N.  J.  Eq.  251  (foreclosure);  Motbyy,  HuiU,  9  Heisk.  675; 
Clarkson  v.  Read,  15  Oratt.  288;  ThonUon  v.  Fair/ax,  29  Id.  677;  Ogilvie  v. 
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Riehardaout  14 1^8. 157  (foreclosiire);  Wood  v.  ifofin,  8  Sanm.  318,  per  Story, 
J. ;  SUmmm  v.  Mead^  2  K.  I.  541 ;  Blacknwrt  t.  Barker,  2  Swan,  340.    Neither 
the  Bheriff  nor  the  plaintiff  in  a  foreclosure  anit  can  maintain  an  action  upon 
an  instroment  signed  by  the  purchaser,  by  which  he  agrees  to  comply  with 
the  conditions  of  the  sale;  for  it  is  not  a  contract,  but  a  mere  submission  to 
the  jurisdiction  of  the  court,  and  through  the  court  the  remedy  must  be 
sought:   WiUeU  v.  Van  Alst^  26  How.  Pr.  325;  Miller  v.  CoUyer,  36  Barb.  250. 
Modes  of  Entobosmemt  of  Liabiutt  of  Bidder  at  Equity  Sale.— 
The  are  three  modes  of  procedure  in  a  court  of  equity  when  a  purchaser  fail« 
to  comply  with  his  bid.    They  are  thus  stated  by  Mr.  Jones:  **0n  the  failure 
of  the  purchaser,  without  (cood  cause,  to  comply  with  the  terms  of  the  sale, 
if  it  appears  that  he  is  unable  to  perform  his  contract,  the  parties  interested 
in  the  sale  may,  upon  motion,  obtain' an  order  discharging  the  sale  and  direct- 
ing a  resale;  but  if  he  is  responsible,  the  court  may  order  him  to  pay  the 
money  into  court,  and  may  enforce  his  submission  by  attachment,  or  order  to 
•tand  committed,  or  may  order  a  resale  of  the  estate,  and  that  the  defaulting 
purchaser  pay  the  expenses  of  it  and  any  deficiency  in  price  arising  from  it:** 
Jones  on  Mortgages,  sea  1642;  see  also  2  Darnell's  Ch.  Pr.  1281,  1282.    Thai 
b  to  say,  the  court  may,  upon  application:   1.  Set  aside  the  sale,  release  the 
purchaser,  and  decree  a  resale;  or  2.  Ratify  the  sale,  and  decree  a  specific 
performance  of  the  contract,  enforcing  its  order  by  attachment  and  commit- 
ment of  the  person  of  the  purchaser  for  contempt;  or  3.  Order  a  resale,  hold- 
ing the  purchaser  responsible  for  any  deficiency,  and  for  the  costs  of  the  re- 
sale: See  IVooil  v.  if  ami,  3  Snmn.  318,  330,  331;  Clarkeon  v.  Bead,  15  Oratt. 
288;  OroM  ▼.  Pearcy,  2  Patt.  &  H.  483;  In  re  Yatea,  6  Jones  Eq.  212;  Miller 
▼.  CcUyer,  36  Barb.  250;  Ooodwin  v.  Sinumeon,  74  N.  Y.  183;  Oraham  v. 
Bkakie,  2  Daly,  55;  Farmers*  and  Planter^  Bank  t.  Martm,  7  Md.  342;  S. 
C,  61  Am.  Dec  350,  352;  Municipality  t.  Bennm,  14  La.  559;  MUtenberger 
▼.  nm,  17  La.  Ann.  52;  Murdochs  Cam,  2  Bland,  461;  S.  C,  20  Am.  Dea 
381 ;  Shaker  v.  0*Brien,  49  Md.  253.    There  are  also  two  other  modes  of  en- 
forcing the  bidder's  liability,  but  these  are  remedies  at  law.     First,  action  at 
law  may  be  brought  upon  the  purchaser's  notes  or  bonds  given  for  the  pay- 
ment of  the  purchase  money:  Fiatrmert^  and  Planter^-  Bank  v,  Martin,  7  Md. 
342;  S.  C,  61  Am.  Dec.  350, 352;  secondly,  the  sheriff,  commissioner,  admin- 
istrator, executor,  or  other  officer  of  the  court  who  makes  the  sale,  may  sue 
at  law  to  recover  the  amount  bid,  or  the  deficiency  arising  upon  a  resale,  for 
the  remedy  in  equity  to  compel,  by  summary  process,  the  purchaser  to  com- 
plete his  purchase  or  pay  the  deficiency  on  a  resale  is  cumulative,  not  excln- 
aive:  Townskmd  v.  Simon,  38  N.  J.  L.  239;  ^Atftn  v.  Roberts,  20  Id.  435;  S. 
C,  43  Am.  Dea  636;  Municipality  v.  Hennen,  eupra;  MUtenberger  v,  HiU, 
mtpra;  see  Oalpin  v.  Lamb,  29  Ohio,  529;  contra:  Rickardtton  v.  Jonee,  3  Gill 
k.  J.  163;  S.  C,  22  Am.  Dec  293.     But  the  remedy  at  law  is  more  lengthy 
and  costly  than  the  summary  process  of  equity,  and  is  consequently  seldom 
pursued.     There  are  also  other  processes  peculiar  to  certain  states.    Thus  in 
Virginia  and  West  Virginia  it  is  customary  in  conveying  land  to  a  purchaser 
to  retain  the  title  or  a  lien  on  the  land  as  security  for  the  unpaid  balance  of 
the  purchase  money,  and  this  retention  of  security  varies  the  mode  of  en- 
forcing the  purchaser's  liability  for  the  balance  of  the  pnrohaae  money:  See 
is\fra.    In  other  states  there  are  statutory  liens  for  tha  purchase  money. 
There  is  an  early  English  case  which  holds  that  a  forfeltoro  of  lila  deposit 
made  upon  the  purchase  is  the  only  redress  against  the  dafanltlog  ptoohasen 
Bavile  ▼.  SavUe,  1  P.  Wms.  745;  but  this  case  has  never  been  followed,  and 
aannot  now  be  considered  as  authority.    The  above-mentioned  remedifli  at 
Am.  Dae  ToL.  LUX— M 
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law  are  punned  in  the  ordinary  way.  The  sammary  remediet  in  equity, 
however,  require  further  treatment. 

Settino  asidb  Sale  and  Ordering  Resaue. — ^When  the  sale  is  eel 
atfide,  the  court  may  impose  upon  the  purchaser  the  costs  of  the  sale  as  a  con- 
dition of  his  release  from  the  purchase:  Shaker  v.  0*Brien,  49  Md.  253.  In 
ordering  a  resale  by  a  trustee,  the  court  may  direct  the  highest  bid  af  the  pre- 
vious sale  to  be  rejected,  where  it  appears  that  the  bidder  is  unable  to  com* 
ply  with  his  bid,  or  has  acted  fraudulently,  or  has  attempted  to  baffle  the 
court:  Murdocl^a  Case,  2  Bland,  461;  S.  C,  20  Am.  Dec  881. 

Attacuuent  to  Ekfcrcb  Patment  of  Bid. — Courts  of  equity  have  juris- 
diction over  purchasers  to  compel  payment  of  purchase  money:  Stknmn  v. 
Mead,  2  R.  I.  541.  Upon  the  death  of  the  purchaser  at  a  trustee's  sale  before 
completing  payment,  his  representatives  having  assets  may  be  compelled 
summarily  to  bring  in  the  residue  of  the  purchase  money:  Coombs  y.  Jordan^ 
3  Bland,  284;  S.  C,  22  Am.  Dec  236.  The  purchaser  may  be  attached  or 
committed  as  for  a  contempt  for  disobedience  to  an  order  to  pay  into  court 
the  purchase  money:  Lawtdotmi  v.  Elderton^  14  Ves.  512;  Gross  v.  Ptarcy^  2 
Patt.  &  H.  483;  Goodwin  v.  SimoMon,  74  N.  Y.  133;  Graham  v.  BUalae,  2 
Daly,  55;  Anderson  v.  FouUet^  2  Har.  &  0.  346.  And  a  surety  on  the  pur- 
chaser's bond  for  the  purchase  money  makes  himself  thereby  a  party  to  the 
proceedings,  and  liable  to  like  process  of  attachment:  Wood  v.  Mawa^  3 
Sumn.  318.  The  court  will  exercise  its  discretion,  under  the  circumstances 
of  the  case,  in  coercing  the  purchaser  by  attachment:  Brasher  v.  Cortlandt^  2 
Johns.  Ch.  505.  Upon  a  foreclosure  sale  the  court  may  compel  the  comple- 
tion of  the  purchase:  See  Merchants*  Bank  v.  Thomson^  65  N.  Y.  7;  Seaman 
V.  Hicks,  8  Paige,  655;  Fryer  v.  BocktfeUer,  63  N.  Y.  288;  Biggs  v.  Pursell^ 
66  Id.  193;  Coulter  v.  Herrod,  27  Miss.  685.  The  payment  of  a  bid  at  a  fore- 
dosure  sale  may  be  enforced  by  attachment:  Lyon  v.  EfUoU^  3  Abu  654;  (Tro- 
kam  V.  Bleakie,  2  Daly,  55. 

Practice  in  Obtaining  Order  to  Pay  Purchase  Ifoney.— The  party  must  be 
accepted  as  a  purchaser  and  the  side  ratified  before  he  can  be  proceeded 
against  for  the  enforcement  of  the  contract  oi  purchase:  Sha/tfer  v.  0*Brie»t 
49  Md.  253;  Anderson  v.  Foulke,  2  Har.  &,  0.  346;  Vance  v.  Foster,  9  Bosh, 
389.  The  purchaser  is  then  put  under  an  order  to  show  cause  why  he  should 
not  be  required  to  comply  with  the  terms  of  the  sale:  Anderson  v.  FMke,  2 
Har.  &  G.  346;  Shaker  v.  0*Brien,  49  Md.  253.  See,  however,  Richardson 
V.  Jones,  3  Gill  &  J.  163,  S.  C,  22  Am.  Dec  293,  where  it  is  said  that  an 
order  ratifying  the  sale  is  equivalent  to  a  decree  for  the  payment  of  the  money: 
In  rs  Yates,  6  Jones  Eq.  212;  Gordon  v.  Saunders,  2  McCord  Ch.  151;  Bar- 
rett V.  ChurdiiU,  18  B.  Mon.  387;  Vance  v.  Fotfter,  9  Bush,  389;  WiUiarf**  v. 
Blakey,  76  Va.  254;  and  upon  his  failure  to  show  sufficient  cause  to  the  con- 
trary, he  may  be  ordered  to  pay  the  purchase  money,  and  upon  his  failure  to 
do  so  may  be  compelled  by  attachment  and  commitment:  Id.,  and  cases 
supra.  Under  another  practice,  the  court  on  motion  will  make  an  order  to 
compel  the  payment  of  the  amount  of  the  bid:  Ogilvie  v  Richardson,  14  Wis. 
167  (foKXiloeure);  Cazet  v.  Hvbbett,  36  N.  Y.  677  (foreclosure).  And  in  Ten- 
nessee the  court,  upon  motion  and  without  notice  to  the  purchaser,  will  enter 
judgment  and  award  execution  for  the  balance  of  the  purchase  money  due; 
and  this,  upon  the  ground  that  as  the  purchaser  is  a  party  he  is  bound  to  take 
notice  of  all  proceedings  concerning  him:  BUickmore  v.  Barker,  2  Swan,  340; 
see  Mosby  v.  Hunt,  9  Heisk.  675.  In  Maryland  it  is  held  that  where  the 
pnrohaser  has  given  notes  or  bonds  for  the  purchase  money  the  court  will  not 
oompel  the  purchaser  to  bring  the  money  into  court  by  a  summary  order,  bol 
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the  trustee  most  prooeed  at  law  upon  the  notes  or  bonds;  but  where  no  notes 
or  bonds  have  been  given,  the  court  will  act:  Richardion,  ▼.  Janes^  3  Qill 
k  J.  163;  S.  C,  22  Am.  Deo.  2d3;  see  Anderwn  v.  Fmdhe,  2  Har.  &  0.  346. 
Bat  though  the  notes  or  bonds  are  given  to  the  trustee  by  name  as  the  obligee, 
and  though  he  may  have  his  action  at  law  upon  them,  he  should  be  considered 
as  the  agent  of  the  court  in  making  the  sale,  and  the  court  should  be  regarded 
•s  still  retaining  its  power  to  enforce,  summarily,  the  purchaser's  contract  of 
purchase  after  he  has  failed  to  meet  his  obligations;  for  these  are  merely  writ' 
ten  promises  to  do  what  he  is  in  any  event  obliged  to  do,  and  they  should  be 
considered  merely  as  furnishing  an  additional  means  of  enforcing  that  obliga- 
tion. The  purchaser  should  be  regarded  as  under  a  double  obligation:  one 
to  the  court  to  pay  his  bid,  the  other  to  the  trustee  to  pay  his  note  or  bondr 
And  in  other  states  the  purchaser's  obligation  is  enforced  summarily  by  de^ 
creeing  a  resale,  and  holding  him  liable  for  the  deficiency,  notwithstanding 
his  notes  and  bonds:  See  ff|/roy  see  also  Clarkmn  v.  JUcuit  15  Qratt.  288; 
Stephens  v.  MagrudcTf  31  Md.  168.  However,  even  in  Maryland,  the  court 
finds  it  necessary  to  say  that  where,  by  the  fraud  and  improper  conduct  of  a 
purchaser  under  a  decree  in  chancery,  the  legal  remedy  on  his  bond  is  barred, 
he  may  be  compelled  tb  pay  the  purchase  money  by  a  proper  bill  in  chancery: 
BkhardMm  v.  Jones,  3  Qill  &  J.  163;  S.  C,  22  Am.  Deo.  293.  Where,  in 
bankruptcy  proceedings,  x>art  of  the  bankrupt's  estate  was  sold  to  the  buik- 
nipt  upon  his  giving  a  bond  with  sureties  to  obey  any  order  of  the  court  for 
the  payment  of  the  purchase  money,  or  any  part  thereof,  or  for  the  return  of 
the  property,  the  assignee  may  proceed  summarily  by  petition  in  the  bank- 
ruptcy proceedings  to  enforce  the  bond  against  the  sureties,  and  is  not  bound 
to  bring  a  plenary  suit  upon  the  bond:  Re  Mayo,  4  Hughes,  377.  Bidding  in 
hii  own  name  in  behalf  of  another  will  not  relieve  the  bidder  from  the  obli 
gaticm  of  the  contract:  Ogilvie  v.  Richardaon,  14  Wis.  157. 

Death  of  Party, — ^When  a  motion  is  made  by  those  having  an  interest  in 
the  fund  that  the  money  be  paid  into  court,  it  constitutes  no  valid  objection 
that  one  of  the  original  parties  is  dead,  and  that  the  action  has  not  since  been 
revived,  for  the  order  simply  secures  the  fund  by  placing  it  in  the  custody  of 
the  law:  Cazet  v.  HubbeU,  36  N.  Y.  677;  PucieU  v.  JanHn^,  2  Baxt.  484. 

Order  of  Resalk,  Charoino  Purchaser  with  Defioibngt. — Where  the 
purchaser  at  an  equity  sale  refuses  to  complete  his  bid,  the  court  upon  proper 
application  will  order  a  resale  of  the  property,  and  charge  the  first  purohaser 
with  the  deficiency  between  the  amount  obtained  at  the  resale  and  the  amount 
of  the  original  bid,  and  with  the  costs  of  the  resale:  See  cases  cited  ntpra^ 
"Modes  of  Enforcement,"  etc.;  MUtenhergtr  v.  Hill,  17  La.  Ann.  52;  Town* 
ehend  v.  Sinwn,  38  N.  J.  L.  239;  Knight  v.  Moloney,  4  Hun,  33;  Qrakam  v. 
Bleakie,  2  Daly,  55;  Wright^a  Appeal,  25  Pa.  St.  373.  The  earliest  instance 
of  such  an  order  of  resale  is  that  made  by  Lord  Cottenham,  after  consultation 
with  his  associates,  in  /larding  v.  Harding,  4  Myl.  &  Cr.  514,  in  which  he 
decided  that  the  order  of  resale  should  not  discharge  the  defaulting  purohaser 
from  his  purohase.  This  order  is  now  of  common  occurrence.  A  resale  may 
be  ordered  upon  the  purohaser's  death  before  payment:  Coombs  v.  Jordan^ 
3  Bland,  284;  S.  C,  22  Am.  Dec.  236. 

Practice  in  Obtaining  Order  is  the  same  as  when  an  order  for  the  pay* 
ment  of  the  purchase  money  is  sought;  namely,  first  to  secure  a  confirma* 
tion  or  ratification  of  the  sale,  which  constitutes  an  acceptance  of  the  bid  and 
makes  the  purohaser  a  party  to  the  proceeding,  and  then  to  serve  him  with  an 
ocder  or  rule  to  show  cause  why  he  has  not  complied  with  his  contract  and 
sompleted  his  purchase:  Inrt  YaUs^  6  Jonea  £q.  21i;  S.  C,  Id.  306;  Harding 
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T.  TaHmmgh,  Id.  215;  Bitty.  HtU,  58  Hi  289;  Oto9$  r.  Pttirey,  2 Patt  it 
U.  483;  WUliams  y.  Blahey,  76  Ya.  254;  SIteu/er  v.  O'Brien,  49  Md.  263.  Sm 
Ooodvfin  ▼.  SimoMon,  74  N.  T.  133. 

The  pnrobaaer  should  have  notice  of  a  prooeedmg  for  a  resale  of  the  prop- 
erty,  and  this  is  usually  given  by  a  rule  to  show  cause,  but  where  a  petition 
is  filed  in  the  cause  for  this  purpose,  and  the  purchaser  had  notice  of  tho  pro- 
ceeding, though  not  made  a  party  thereto,  and  carae  forward  and  opposed  i% 
there  is  no  necessity  for  a  rule;  for  the  purchaser  might  have  moved  the  court 
for  leave  to  answer  the  petition,  or  be  might  have  filed  a  supplemental  bill,  or 
an  original  bill  in  the  nature  of  a  supplemental  bill,  and  thus  put  the  mat- 
ters in  issue  on  which  he  relied:  Thornton  v.  Fairfax^  29  Gratt.  669.  Before 
making  an  order  of  resale  at  the  purchaser's  risk,  he  should  be  called  upon  to 
show  cause  why  he  has  failed  to  complete  his  purchase,  and  allowed  an  oppor- 
tunity to  do  so:  HiU  v.  HUl^  58  111.  ^9.  But  if  after  due  notice,  by  service  d 
the  rule  or  otherwise,  he  shows  no  sufficient  cause  for  his  breach  of  contract^ 
and  fails  or  refuses  to  pay  the  amount  of  his  bid,  a  final  order  may  then  be 
made  directing  a  resale  at  his  risk:  Shaker  v.  0*Brien,  49  Md.  253.  In  Bum' 
dige  v.  JHorrison,  56  Id.  407,  it  was  held  that  where  a  petition  and  order  re- 
quiring the  purchaser  to  bring  the  balance  of  the  purchase  money  into  conri 
was  duly  served,  but  no  answer  was  filed  and  no  cause  to  the  contrary  shown, 
and  the  money  was  not  brought  into  court  pursuant  to  the  order,  an  order  of 
resale  of  the  property  at  the  purchaser's  risk  is  proper.  Thjs  order  of  resale, 
upon  failure  to  pay  Uie  purchase  money  or  show  cause  therefor,  should  direct 
the  property  to  be  resold  at  delinquent  bidder's  risk  and  expense:  HiU  v.  Hitt^ 
58  111.  239.  Where  an  order  for  a  resale  of  mortgaged  premises  is  made  in  • 
foteclosure  suit  on  account  of  a  certain  named  person  as  first  purchaser,  and 
requiring  him  to  pay  any  difference  in  price,  no  action  can  be  maintained  oa 
the  order  against  another  person  on  the  ground  that  he  was  the  real  purchaser. 
The  order  concludes  the  owners  of  the  fee:  Paine  v.  Smith,  2  Duer,  298. 
When  the  purchaser  fails  to  pay  the  bonds  or  notes  given  for  the  balance  of 
the  purchase  money  due  on  a  sale  in  equity,  he  may  be  proceeded  against  after 
confirmation  by  a  rule  to  show  cause  why  the  property  shall  not  be  sold  for 
the  payment  of  the  purchase  money,  and  upon  that  proceeding  a  decree  may 
be  made  for  a  sale  of  the  property,  chai^ging  the  purchaser  with  the  deficiency 
in  case  the  price  obtained  is  not  large  enough  to  pay  what  is  due  on  the  bonds 
or  notes:  Clarkton  v.  Readf  15  Qratt.  288  (overruling  the  doubts  expressed 
upon  this  point  in  Orosa  v.  Pearcy,  2  Patt.  &  H.  483);  Rt  PeUiOo,  80  N.  a 
50;  Brundige  v.  Morrison,  56  Md.  407.  It  is  not  necessary  to  file  an  original 
bill  for  this  purpose,  for  the  original  decree  is  still  operative  to  enforce  the 
pajrment  of  the  credit  installments:  Stephens  v.  MagrwUr,  31  Md.  168. 

In  Tennessee  a  different  practice  prevails.  Here  a  judgment  in  chanooy 
may  be  taken  by  motion  against  defaulting  purchaser  and  his  surety  without 
notice,  and  a  resale  ordered,  but  the  decree  should  allow  sixty  days  within 
which  to  pay  the  purchase  money  before  the  resale  is  advertised:  Munsom  v. 
Payne,  9  Heisk.  672;  Mosby  v.  Hunt,  Id.  675;  see  also  BlaeJbmOre  v.  Barber^ 
2  Swan,  340.  In  this  state  a  lien  is  sometimes  retained  for  the  payment  of  the 
purchase  money:  Ltuxu  v.  Moore,  2  Lea,  1. 

In  Virginia  and  West  Virginia  it  ia  customary  upon  a  judicial  sale  of  land  te 
retain  the  title  as  security  for  the  purchase  money  remaining  unpaid.  And 
in  those  states  it  is  bad  practice  upon  the  confirmation  of  a  sale  of  land  to 
order  the  commissioner  to  convey  the  legal  title  to  the  purchaser,  retaining 
only  a  lien  on  the  laud.  The  title  should  be  retained  until  the  purchase 
money  is  all  paid:  Glenn  v.  E.judford,  23  W.  Va.  182.     For  where  the  laga 
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tiila  is  not  retaiD^  m  seonrity  for  the  pnrchaae  money,  bat  only  a  lien  on  th» 
lasd,  a  resale  cannot  be  decreed  on  a  rule  to  show  cause,  but  the  lien  most 
be  enforced  by  an  original  or  supplemental  bill:  Olenn  v.  Blaciford,  23  W. 
Va.  185,  186.  Before  making  a  decree  of  resale,  where  the  title  hah  been  re- 
tained as  security,  the  court  should  ascertain  how  much  of  the  purchase  money 
is  due,  and  should  in  the  decree  give  the  purchaser  a  day  in  which  to  pay  it; 
and  if  not  paid  in  that  time,  order  the  comnussioner  to  sell.  For  the  rule  of 
giving  the  purchaser  a  day  to  redeem,  which  applies  in  the  case  whore  a  vendor 
is  enforcing  his  lien  for  the  purchase  money,  applies  also  in  this  case,  for  the 
oourt  is  regarded  as  the  vendor:  Long  v.  WeUer,  29  Gratt.  347;  Orosa  v.  Pearqf, 
2  Patt.  &  H.  483;  ATy^es  t.  TaU,  6  Gratt.  44.  A  purchaser  at  a  judicial  sale  who 
pays  the  purchase  money  to  a  commissioner  who  has  not  executed  the  bond 
required  by  the  decree,  or  whose  bond  has  been  disapproved  by  the  clerk,  pays 
in  his  own  wrong,  and  the  land  is  liable  for  the  purchase  money  received  by 
the  oommiBsioner  and  misapplied,  though  the  commissioner  has  conveyed  the 
land  to  the  purchaser:  Lloyd  v.  Erunn,  29  Id.  698.  In  this  case  the  title  was 
letained  in  the  decree  as  security;  and  the  purchaser  was  also  held  to  be  per- 
tonally  liable.  Where  a  judicial  sale  is  confirmed,  and  the  court  directs  the 
oommissioner  to  convey  the  land  to  the  purchaser,  retaining  in  the  deed  a  lien 
for  the  purchase  money,  and  the  conveyance  is  so  made,  and  the  purchaser 
■ellB  and  conveys  the  land  to  a  third  person,  who  conveys  it  to  others,  and  the 
purchaser  fails  to  pay  the  balance  of  the  purchase  money,  the  lien  should  be 
enforced  by  an  original  bill  if  the  original  cause  is  ended,  or  if  still  pending 
lor  any  purpose,  by  a  supplemental  bill  filed  in  the  cause,  and  the  purchaser 
and  his  immediate  and  remote  vendees  should  be  made  defendants,  and  the 
land  should  be  sold  according  to  the  equities  between  these  defendants:  Olenn 
▼.  Blackford,  23  W.  Va.  182.  In  North  Carolina,  also,  the  title  of  land  sold  is 
retained  in  euatodia  legis  as  security  for  the  purchase  money:  Flemming  v, 
Soberts,  84  N.  G.  632. 

Rescdtt  how  Conducted, — ^A  resale  of  land,  upon  the  failure  of  the  pur- 
chaser to  comply  With  the  terms  of  the  first  sale,  must  be  made  upon  the 
same  terms  as  the  first,  as  near  as  may  be,  in  order  to  render  the  first  pur- 
chaser liable  for  the  difference  between  the  sales:  Shinn  v.  Roberts,  20  N.  J* 
L.  435;  S.  C,  43  Am.  Dec.  636  (orphans'  court  sale);  Riggs  v.  PuneU,  74  N. 
Y.  370  (foreclosure);  and  where  the  terms  of  the  resale  differed  materially^ 
an  order  restraining  plaintiflb  from  collecting  from  the  former  purchasers  a 
deficiency  arising  on  the  second  sale  was  properly  granted.  And  it  was  com- 
petent for  the  oourt  to  direct  the  said  purchasers  to  be  relieved  from  their 
purchase,  and  from  paying  any  deficiency:  Riggs  v.  Pursell,  supra.  Whether 
the  whole  or  only  a  part  of  the  land  should  be  sold  on  the  resale,  or  whether 
as  a  whole  or  in  parcels,  must  be  referred  to  the  discretion  of  the  courts 
Long  ▼.  WeOer,  29  GraU.  347. 

Rights  of  Purdictser  on  Resale  qf  Property  Purchased, — ^If  on  the  resale  a 
Ugher  price  is  obtained,  the  first  purchaser  has  no  claim  for  the  excess,  but 
be  is  not  liable  for  the  costs:  MiUenberger  v.  HiU,  17  La.  Ann.  62.  But  upon 
a  resale  for  a  balance  due  after  pajring  this  balance  and  interest  and  the  costs 
ol  the  resale,  the  surplus  belongs  to  the  original  purchaser:  Stephens  v. 
Magmder,  31  Md.  168;  Brundige  v.  Morrison,  56  Id.  407.  Where  none  of 
the  parties  elected  to  proceed  against  the  purchaser  for  not  completing  his 
porchase,  and  the  referee,  without  any  further  order  of  court,  made  a  resale^ 
•t  which  the  property  was  struck  off  to  the  same  purchaser,  he  was  entitled 
10  have  the  purchase  completed  upon  the  payment  of  the  amount  bid  at  the 
tsoond  sale,  though  this  was  less  than  the  amount  bid  at  the  first  sale;  and 
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In  doing  so,  he  it  entitled  to  credit  for  all  moneys  he  has  paid:  Home  ln$^  Co. 
V.  Jonest  45  How.  Pr.  498.  The  portion  already  paid  upon  bid  will  be  ap- 
plied toward  the  payment  of  the  deficiency  occurring  on  a  resale:  WtUeU  v. 
Van  Alst,  26  Id.  325;  see  WAghtU  Appeal,  25  Pa.  St.  373.  After  a  re- 
sale to  pay  the  balance  of  the  purchase  money  due,  the  first  purchaser  has  no 
right  of  rodempUon:  Holman  v.  Oreen,  4  Baxt  135.  A  purchaser's  remedy 
to  prevent  a  resale,  on  the  ground  that  he  has  in  fact  paid  the  purchase 
money,  is  by  petition  for  a  confirmation  of  the  original  sale,  and  not  by  aa 
original  bill  to  enjoin:  Harcdwn  v.  Oecrge,  56  Ala.  295. 

Partition  Sales.— After  the  confirmation  of  a  partition  sale,  interested 
parties  have  a  right  to  the  specific  execution  of  the  contract,  which  may  be 
enforced  by  the  court:  Burgin  ▼.  Burgm^  82  N.  C.  196;  Bore's  EeUUe,  li 
Phila.  63,  citing  BeWs  Appeal,  71  Pa.  St.  465.  Courts  of  equity  have  juris- 
diotion  over  a  defendant  in  a  suit  for  partition  who  has  purchased  the  prop- 
erty, and  may  compel  him  to  pay  the  purchase  money;  but  it  will  not  isaoa 
compulsory  process  against  his  person  or  property  until  he  shall  ha^e  failed 
to  conform  to  a  special  order  to  pay:  CoweU  ▼.  lAppiU^  8  R.  L  92.  Upon  the 
purchaser's  failure  to  pay,  the  land  may  be  resold  at  his  risk:  M^imJnn  ▼. 
MulUkin,  1  Bland,  538,  541.  But  the  deficiency  can  be  recovered  only  by 
the  comoiissioners  appointed  to  make  partition.  Hence,  where  the  first  pnr- 
chaser  was  a  co-tenant,  the  deficiency  can  constitute  no  legal  set-off  against 
his  claims  for  his  share  of  the  proceeds  of  the  second  sale:  Michener  v.  Lloyd, 
16  N.  J.  Eq.  38.  Before  resale,  a  deed  must  be  tendered  to  the  purchaser,  in 
order  to  hold  him  liable  for  the  deficiency  on  the  second  sale:  Jenmmge  v. 
Hodgee,  16  La.  Ann.  321.  In  South  Carolina  a  lien  is  given  by  statate  to 
•eeure  the  payment  of  the  purchase  money  of  lands  of  an  intestate  sold  for 
partition:  Damela  v.  Moaea,  12  S.  C.  130;  Brown  v.  Coney,  Id.  144. 

Administratok's  and  £xscaTOB*s  Sales. — Whether  the  sale  is  to  pay 
debts  or  for  distribution,  in  Alabama  the  personal  representative  must  secure 
the  purchase  money  by  taking  two  sufficient  sureties,  and  the  sale  will  not 
be  confirmed  until  sufficient  sureties  are  given:  CruUcehcaik  v.  LtUireU,  67 
Ala.  318.  An  accepted  bidder  may  be  compelled  by  rule  to  comply  with  the 
terms  of  purchase:  Vance  v.  Foster,  9  Bush,  239.  An  administrator's  sale  is 
a  judicial  sale,  and  by  statute  of  North  Carolina  the  court  may,  on  mo- 
tion and  after  notice,  enter  summary  judgment  against  the  purchaser  and 
his  sureties  as  soon  as  the  money  becomes  due:  Mauiiey  v.  Pemberton,  75  N. 
C.  219.  The  legal  title  to  lands  sold  under  the  orders  of  the  probate  court  of 
Alabama  remains  in  the  heir  or  devisee  until  a  conveyance  is  executed  to  the 
purchaser,  unc'er  the  decree  of  the  court,  and  they  may,  until  that  time,  re- 
cover the  possession  from  the  purchaser  by  ejectment:  Oruihhank  v.  LuUrtU^ 
67  Ala.  318.  In  order  to  charge  the  purchaser  with  the  deficiency  arising  on 
the  resale,  the  first  sale  should  be  reported  to  the  court,  the  report  confirmed, 
and  a  notice  of  motion  should  be  served  on  the  purchaser,  that  he  may  be 
ordered  to  pay  the  purchase  money  within  a  given  time,  or  in  default  thereof, 
that  the  property  would  be  resold  at  his  risk.  And  where  an  administrator 
snakes  a  resole  without  an  order  of  court,  the  first  purchaser  cannot  be  charged 
with  the  deficiency  arising  on  such  resale:  Oreenwalt  v.  McClure,  7  IlL  App. 
152;  but  see  the  principal  case.  In  Alabama  such  a  resale  is  void,  the  origi- 
nal sale  remains  valid,  and  a  succeeding  executor  or  administrator  may  enforce 
the  payment  of  the  purchase  money:  Crvikehank  v.  LuUreU,  67  Ala.  318.  Ten- 
der of  a  deed  must  be  made  by  the  administrator  before  making  a  resale:  8n^ih 
▼.  Kimney,  30  La.  Ann.,  pt.  1,  332;  and  the  purchaser  will  then  be  liable 
for  the  costs  and  deficiency  on  the  resale:  Id.    This  is  provided  by  statute: 
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MUtenba-ger  ▼.  ffitt,  17  La.  Ann.  52.  Notes  are  often  giyen  the  admmiBtrator 
for  the  purchase  money,  upon  which  he  has  his  action  at  law:  RiddU  v.  HiU, 
61  Ala.  224:  Biami  v.  Bowie,  53  Id.  152. 

Ouardian's  SALB.-rIn  Mississippi  a  statutory  lien  is  given  for  the  unpaid 
porobase  money  for  land  sold  by  guardian,  and  the  guardian  may  file  a  bill 
to  subject  the  hmd  to  the  lien:  Ferguson  v.  Shepperd,  58  Miss.  804.  A  redtal 
in  the  record  that  the  sale  was  for  cash  will  not  divest  the  lien,  if  this  is  not 
tnie,  as  far  as  the  parties  and  their  privies  are  concerned:  Id. 

Pubchasbb's  Dbvbnses  to  Pa\'msnt  of  Bm.^A  note  treating  of  this  sab- 
Jaot  will  be  appended  to  the  case  of  WUaon  ▼.  CampbeU^  in  volume  70  of  thk 
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[88  Mnansim.  66S.] 

WwusQ  Ajcxnded  Ambwbs  that  M£BT8  OBJSonoiffs  8n  out  nt  Oucubbxb 
TO  Obiqihal  Answbk  is  an  admission  that  the  demurrer  was  well  taken, 
and  it  is  not  error  to  proceed  to  trial  upon  issues  of  fact  without  a  decis- 
ion upon  the  demurrer. 

Fteov  or  EzEOUTioN  or  Dssd  by  Onb  or  Two  SuBSOBiBiif o  Witnbssbs  ia 
■nffideut  to  admit  it  to  registration,  since  one  subscribing  witness  to  the 
exeeution  is  sufficient. 

BUUUTiON  or  DbB1>  PuBPOBTINO  to  BB  ExBCUTBD  BT  PABTNEBSmP,  but  ao- 

knowledged  by  one  of  the  firm  alone,  is.  not  proved  unless  a  previoos 
authorization  or  subsequent  ratification  by  his  copartners  is  shown. 

PLAiKTiFr  IN  Tbovxr  Claiming  Title  unoeb  Deed  or  Joint  Ownebs  must 
■how  its  due  execution  by  all  the  grantors;  it  is  inadmissible  to  show  a 
transfer  of  the  interest  of  one  owner,  unless  it  is  offered  for  this  purpose 
alone. 

TkDBTss  Who  Sets  uf  Claim  fob  Cbstuis  Que  Tbust,  in  proceeding  to  tiy 
right  to  personal  property  levied  on,  is  presumed  to  have  been  properly 
appointed,  in  the  absence  of  a  showing  to  the  contrary. 

RiooBD  or  Pboceedinos  to  Try  Rioht  to  Personal  Pbopertt  Levied  on, 
in  which  the  title  is  adjudged  against  the  claimant,  is  conclusive  against 
him  in  an  action  of  trover  by  him  for  the  property  against  the  purchaser 
under  the  execution. 

Judgment  and  Distringas  against  Claimant  in  Pbooeeding  to  Trt  Title 
TO  Pebsonal  Pbopebtt  Levied  on  may  be  introduced  by  the  purchaser 
under  the  dittrmgcu  in  an  action  brought  by  the  claimant  against  him  for 
the  property,  even  though  he  acquired  no  title  by  his  purchase,  for  it  is 
oompetent  for  him  to  show  that  the  plaintiff  has  no  title,  and  is  therefore 
not  entitled  to  recover. 

Fabol  Bvidbnob  18  Admissible  •  to  iDENirrr  Pabtibs  with  Pabtixs  in  In- 
TBBB8T  IN  FoBMXB  SuiT,  and  thus  conclude  them  by  the  judgmenl 
therein  rendered. 

Ebookd  cannot  BE  Imfeached  bt  Pabol  Evidence. 

Tbotxb  for  a  slaTe  named  Hannah,  by  James  Shirley  and 
Adeline  Shirley,  his  wife,  and  their  three  minor  children,  Fred* 
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eriok,  Alice,  and  Bobert  D.  Shirley,  against  Feame,  Fagan,  and 
Magee.  The  defendants  pleaded  that  the  slaTe  was  taken  from 
the  plaintiffs  by  virtue  of  a  judicial  process  issued  from  the 
United  States  circuit  court.  The  plaintiffs  demurred  to  this 
plea,  on  the  ground  that  it  did  not  show  the  kind  of  proceBS, 
against  whom  it  was  issued,  or  any  authority  under  the  process 
to  take  the  slave.  Before  the  disposition  of  the  demurrer,  the 
defendants  asked  and  obtained  leave  to  file  additional  answers, 
in  which  they  alleged  that  they  took  the  slave  under  an  execu- 
tion on  a  judgment  against  James  Shirley  rendered  in  favor  of 
Martin,  Pleasants,  &  Co.,  in  the  United  States  circuit  court,  and 
also  under  an  execution  on  a  judgment  in  the  same  court  in  the 
case  of  the  same  plaintiffs  against  John  G.  Harris,  a  claimant  of 
the  slave.  The  'cause  was  dismissed  as  to  Magee  and  Fagan, 
and  trial  was  had  upon  the  above  issue  without  any  disposition 
of  the  demurrer.  Judgment  was  for  the  defendant.  The  plain- 
tiffs showed  at  the  trial  that  Hannah  was  claimed  by  Mrs.  Shirley 
as  the  property  of  herself  and  her  children  under  a  deed  of  trust, 
and  that  Feame  had  purchased  her  at  an  execution  sale.  The 
plaintiffs  then  sought  to  introduce  a  deed  of  trust  from  Marsh 
and  Leigh,  Maddox,  &  Co.,  to  two  trustees  in  trust  for  Mrs. 
Shirley  and  the  three  children.  The  deed  purported  to  convey 
slaves  and  other  property  lately  purchased  by  the  grantors  under 
an  execution  against  James  Shirley.  The  deed  had  been  re- 
corded, and  Marsh's  signature,  which  was  attested  by  two  sub- 
scribing witnesses,  was  proved  by  one  of  them.  James  S.  Ewing, 
who  was  proved  to  be  a  member  of  the  firm  of  Leigh,  Maddox, 
&  Co.,  acknowledged  the  execution  and  delivery  of  the  deed. 
Upon  the  defendant's  objection,  the  court  refused  to  allow  the 
deed  to  be  read  in  evidence,  and  the  plaintiffs  excepted,  this 
constituting  his  first  bill  of  exceptions.  The  second  bill  of 
exceptions  is  to  the  admission  of  a  record  of  judgment  and 
execution.  This  was  the  record  of  the  case  of  Martin,  Pleasants, 
&  Co.  against  John  O.  Harris,  trustee,  etc.,  claimant,  and  con- 
tained a  judgment  in  the  United  States  circuit  court  in  favor  of 
Martin,  Pleasants,  &  Co.  against  James  Shirley.  In  this  case 
an  execution  had  issued  on  a  judgment  on  a  forfeited  forUicom- 
ing  bond,  and  had  been  levied  on  various  personal  property,  in- 
cluding the  slave  Hannah.  This  slave  was  claimed  by  Harris 
as  trustee  for  Mrs.  Shirley  and  the  three  children.  An  issue 
was  then  made  up  to  try  whether  the  slave  was  subject  to  the 
execution,  and  this  was  the  case  of  Martin,  PlecusantH,  d  Co.  v. 
BarriM.    Judgment  was  rendered  in  favor  of  Martin,  Pleasants, 
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ft  Co.,  and  a  distringas  issued  to  the  marshal  to  seize  Hannah, 
and  in  default  thereof  to  sell  other  property  of  Harris,  etc.  The 
marshal  seized  and  sold  Hannah,  and  the  defendant  Fearne  was 
the  purchaser.  The  plaintiffs  also  excepted  to  the  admission 
of  the  testimony  of  William  Yerger,  wbo  testified  that  he  was 
counsel  in  the  case  of  Martin,  Pleasants,  &  Go,  v.  Harris,  and 
that  James  Shirley,  the  husband  of  Mrs.  Shirley,  was  present  at 
the  trial,  was  active  in  the  defense,  and  stated  at  the  time  that 
he  was  representing  the  interest  of  his  wife  and  children.  The 
third  bill  of  exceptions  is  to  the  exclusion  of  evidence  offered  by 
the  plaintiffs,  and  states  that  after  the  reading  of  the  above- 
record  the  plaintiffs  offered  the  deposition  of  W.  H.  Brown,  clerk 
of  the  United  States  court,  in  which  he  stated  that  the  final 
record  in  the  case  of  Martin,  Pleasants,  &  Go.  v.  Shirley  was 
made  out  by  a  person  who  was  not  the  sworn  deputy  of  the  late 
derk;  and  that  the  minutes  of  the  court  were  signed  by  the  late 
derk  alone.  The  deposition  was  accompanied  by  a  copy  of  the 
final  record,  showing  a  complete  judgment,  duly  certified  by  the 
deponent  as  clerk  and  attested  by  the  judge;  and  also  by  a  tran- 
script from  the  above-mentioned  minutes,  which  shows  a  verdict, 
but  no  judgment.  The  deposition  and  the  exhibits  were  ex« 
eluded,  and  the  plaintiffs  excepted.  A  motion  by  the  plaintiflh 
to  exclude  the  distringas  and  the  marshal's  return  was  over- 
ruled, and  the  plaintiffs  excepted. 

David  Mayes,  for  the  plaintiffs  in  error. 

W,  G.  and  A.  K.  Smedes,  for  the  defendant  in  error. 

By  Court,  HAin>T,  J.;  This  case  comes  up  upon  several  bills 
of  exception  taken  to  the  rulings  of  the  court  below,  upon  ques- 
tions of  evidence  raised  on  the  trial. 

Before  we  proceed  to  consider  these  questions,  it  is  necessary 
to  dispose  of  a  preliminary  ground  of  error  insisted  on  in  behalf 
of  the  appellants. 

It  is  objected  that  the  record  does  not  show  that  the  plain* 
tiffs'  demurrer  to  the  original  answer  of  the  defendant  was  dis- 
posed of;  and  that  it  was  error  to  proceed  to  the  trial  of  the 
case,  upon  the  issues  of  fact,  without  a  decision  upon  the  de- 
manrer. 

It  appears  by  the  record  that  the  original  answer  was  filed  at 
October  ienh,  1852,  and  at  the  same  term  that  a  demurrer 
thereto  was  filed.  At  the  same  term,  which  was  continued  until 
December,  1852,  the  defendant  obtained  leave  to  file  additional 
answers  within  sixty  days,  and  accordingly  filed  what  is  de- 


Digitized  by  VjOOQ IC 


878  Shiblet  v.  Feabnel  [Misa 

scribed  as  an  amended  answer.  That  answer  meets  all  the 
objections  and  deficiencies  in  the  original  answejr,  as  set  forth 
in  the  denxirrer,  and  its  contents  and  the  circumstances  of  the 
case  justify  the  presumption  that  the  demurrer  was  admitted  to 
be  well  taken,  and  that  this  amended  answer  was  considered  as 
filed  to  meet  the  objections  therein  stated.  Under  such  circum- 
stances, we  do  not  think  that  it  could  be  justly  held  that  the 
demurrer  was  not  disposed  of. 

We  will  proceed  to  consider  the  questions  raised  by  the  sev- 
eral bills  of  exception. 

The  first  exception  was  taken  to  the  exclusion  of  a  deed  of 
trust,  purporting  to  be  executed  by  Samuel  B.  Marsh  and  Leigh, 
Maddox,  &  Co.  to  Shattuck  and  Caruthers,  as  trustees;  and  Uiis 
presents  the  question  whether  this  deed  was  sufficiently  acknowl- 
edged and  proved  by  the  grantors  to  admit  it  to  registration. 

The  execution  of  the  deed  by  Marsh  appears  to  be  attested  by 
two  subscribing  witnesses,  but  the  proof  of  the  execution  is 
made  by  the  affidavit  of  only  one  of  them.  And  that,  it  is  in- 
sisted, is  insufficient.  But  it  is  held,  in  the  case  of  Wilkins  v. 
WeUa,  9  Smed.  &  M.  825,  that  one  subscribing  witness  to  the 
execution  of  a  deed  is  sufficient;  and  if  that  be  true,  it  is  diffi- 
cult to  perceive  how  the  proof  of  execution  by  one  of  the  sub- 
scribing witnesses,  where  there  are  two,  should  not  be  sufficient; 
for  the  other  may  be  regarded  as  supernumerary.  This  was, 
therefore,  not  sufficient  to  exclude  the  deed.  The  deed  was 
signed,  and  purported  to  be  executed  by  Leigh,  Maddox,  &  Co. 
It  was  acknowledged  by  **  James  S.  Ewing,  one  of  the  firm  of 
Leigh,  Maddox,  &  Co.,  as  his  act  and  deed,  and  the  act  and  deed 
of  said  firm;"  and  the  objection  against  it  is,  that  it  was  not 
shown  to  have  been  either  executed  or  acknowledged  by  the 
members  of  the  firm.  In  answer  to  this,  it  is  said  that  the  execu- 
tion by  one  partner  would  bind  the  firm  if  he  had  authority  to 
make  the  deed  at  the  time,  or  if  it  was  subsequently  ratified  by 
his  copartners.  But  no  authority  or  subsequent  adoption  was 
shown  in  this  case,  and  it  cannot  be  presumed  to  exist.  If  there 
was  proof  of  any  such  state  of  facts,  it  should  have  been  ad- 
duced when  the  deed  was  offered,  and  in  the  absence  of  such 
proof,  or  at  least  of  any  notice  that  it  would  be  adduced,  the 
deed  was  inadmissible. 

But  it  is  said  that  the  deed  was  sufficiently  executed  by  Marsh, 
one  of  the  grantors,  and  that  it  should  therefore  have  been  ad- 
mitted in  evidence  as  his  deed.  This  is  true,  if  the  deed  had 
been  offered  ^a  evidence  of  the  conveyance  of  tiu^  interest  of 
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Harsh  only.  But  suoh  was  not  the  object  of  the  evidence.  The 
property  mentioned  in  the  deed  is  shown  thereby  to  have  beea 
the  joint  property  of  Marsh  and  Leigh,  Maddox,  &  Co.;  and  the 
deed  could  have  been  introduced  for  no  other  purpose,  so  far 
as  the  record  shows,  than  to  show  a  conveyance  of  the  title  to 
trustees  for  the  benefit  of  Mrs.  Shirley  and  her  children;  and  if 
the  deed  was  ineffectual  as  to  one  of  the  grantors,  it  could  not 
operate  as  a  couTeyance  of  the  title  purporting  to  be  conveyed* 

The  second  exception  was  taken  to  the  admission  of  a  tran- 
script of  the  record  of  the  proceedings  and  judgment  of  the  car* 
ami  court  of  the  United  States  in  this  state,  on  a  trial  of  the  right 
of  properly  in  the  slave  in  controversy  in  this  case,  in  which  Mar« 
tin,  Pleasants,  &  Co.  were  plaintiffii,  and  John  G.  Harris,  trustee 
lor  Mrs.  Shirley  and  her  children,  was  claimant,  in  which  it  was 
decided  that  the  slave  was  the  property  of  James  Shirley,  and 
liable  to  the  execution  of  Martin,  Pleasants,  &  Co.,  against  him» 
which  was  levied  on  the  slave,  and  which  gave  rise  to  that  suit. 
This  transcript  also  contained  the  execution  issued  on  the  judg- 
ment rendered  on  that  trial,  and  under  which  the  defendant 
here  purchased  the  slave. 

This  record  was  offered  to  show  that  in  the  same  suit  under 
which  the  defendant  in  this  action  derived  his  title,  the  title  to 
the  slave  had  been  adjudged  against  these  plaintiffis. 

It  is  now  insisted  that  it  was  improperly  admitted,  for  several 
reasons:  1.  It  is  said  that  the  appointment  of  the  trustee  who 
set  up  the  claim  was  void  for  want  of  proper  parties,  and  there- 
fore that  the  judgment  thereon  was  no  evidence  against  the 
plaintiffs.  But  this  record  shows  nothing  with  respect  to  the 
manner  in  which  the  trustee  was  appointed;  and  the  presumption 
is  that  he  was  properly  clothed  with  the  powers  of  a  trustee.  2. 
It  is  said  the  defendant  here  was  not  a  party  to  that  suit.  But 
he  claims  title  in  virtue  of  it,  and  it  is  surely  not  necessary  that 
a  person  who  claims  title  to  property  under  a  judgment  or  exe- 
cution agtdnst  certain  defendants  should  have  been  a  party  to 
the  suit  in  order  to  enable  him  to  show,  in  an  action  for  the 
same  property  between  those  defendants  and  himself,  the  judg- 
ment or  execution  under  which  he  claims,  and  by  which  their 
title  had  been  adjudicated.  The  judgment  is  conclusive  of 
the  title  of  the  parties  against  whom  it  is  rendered,  whenever 
the  title  has  been  the  subject-matter  of  the  suit,  and  has  been 
adjudicated.  8.  It  is  said  that  the  defendant  acquired  no  title 
under  the  didringas  by  virtue  of  which  the  slave  was  sold.  If 
that  be  true,  it  is  not  a  sufficient  objection  to  the  admission  of 
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the  record  of  the  jadgment  and  diatringas^  which  appear  in  the 
transcript  offered  in  eyidence;  for  though  the  defendant  may 
not  have  acquired  any  title  by  his  purchase  under  that  writ,  yet 
it  was  competent  for  him  to  show  by  the  judgment  that  the  title 
to  the  slave  had  been  adjudged  against  the  plaintiffs.  And  if 
the  sale  was  illegal,  it  was  competent  to  show  by  the  distringaa 
that  the  legal  title  wa&  still  in  the  marshal,  and  thereby  show 
that  the  plaintiffs  were  not  entitled  to  recoTer.  This  objection, 
therefore,  if  it  have  any  force,  goes  rather  to  the  legal  effect  of 
this  evidence  than  to  its  admissibility.  And  we  think  that  it 
was  properly  admitted. 

An  exception  was  also  taken  to  the  admission  of  the  testimony 
of  the  witness  Judge  Yerger.  The  purport  of  this  testimony 
was  that  the  present  plaintiffs  were  represented  in  the  trial  of 
the  right  of  property  above  mentioned  by  James  Shirley,  who 
then  stated  that  he  was  representing  the  interests  of  his  wife 
and  children.  This  was  competent  for  the  purpose  of  showing 
that  the  parties  in  interest  in  that  suit  were  the  same  as  the 
plaintiffs  in  this;  and  that  their  title  to  the  property  is  con- 
cluded by  that  judgment,  and  cannot  again  be  litigated  by 
them  against  one  claiming  title  under  that  judgment. 

The  last  exception  taken  was  to  the  exclusion  of  the  deposi* 
tion  of  William  H.  Brown,  clerk  of  the  United  States  court, 
which  was  offered  to  prove  that  there  was  no  proper  record  of 
the  original  judgment,  upon  which  the  execution  was  issued, 
which  gave  rise  to  the  trial  of  the  right  of  property  above  men- 
tioned. The  deposition  was  offered  to  invalidate  the  transcript 
of  the  record  of  that  judgment,  duly  made  and  certified,  which 
had  been  offered  in  evidence.  The  question  here  raised  has 
already  been  decided  by  this  court,  upon  very  full  argument 
and  much  consideration,  in  Mandeville  v.  StockeU,  2d  Miss.  898; 
and  we  are  entirely  satisfied  with  the  correctness  of  that  de- 
cision. 

Let  the  judgment  be  affirmed. 

FnJNO  Amknded  Answer  as  Admission  that  Dsmcbkib  was  Wbu» 
Taken.— In  Tittle  v.  Bonner,  63  Miss.  583,  it  is  said,  citing  the  principal  case: 
**  The  plaintiff  demurred  to  this  special  plea.  The  record  does  not  sliow  any 
formal  disposition  of  the  demurrer,  but  at  the  next  term  of  the  court  a  plea 
was  filed  by  Howell,  apparently  as  a  substitute  to  the  plea  demurred  to.  The 
record  does  not  show  any  leave  of  court  to  file  this  plea  at  the  second  tenn, 
but  it  was  treated  as  properly  filed,  and  must  be  regarded  as  amounting  ta 
a  confession  of  the  demurrer  to  the  first  special  plea."  A  party  going  to  trial 
upon  other  issues,  without  invoking  the  action  of  the  court  upon  demurrers  ta 
other  defenses,  is  held  to  have  waived  such  defenses,  and  the  failure  of  th* 
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«oart  to  dedde  upon  the  damurren  fnraiBhes  no  ground  lor  rerenml:  PrUck' 
tU  V.  StcUe,  62  Am.  Deo.  468,  note  471. 

Pabtnebship  Rkaltt  cannot  be  AutNATSD  BT  Onx  PARTicm  onloM 
to  bonajide  pnrchaser  without  notice:  Dy^r  ▼.  Clark,  39  Am.  Dec.  697| 
Buehan  v.  Sumwr,  47  Id.  306. 

JUDOMXNT  18  CONCLUSITB  UPON   PARTIES  AND  PbIVIES  WHEN  COUET  HAl 

Jurisdiction  of  Pebson  and  Subjegt-matteb:  Norton  v.  CrUd{field,  65 
Am.  Dec.  701.  and  note  citing  prior  cases  704;  hoUister  v.  AbboU,  64  Id.  342, 
Bote  346;  Shotwell  v.  Lavown,  Id.  145. 

Parol  £videncr  is  Adbossible  to  Show  Who  were  Real  Parties  uf 
Interest  and  therefore  bound  by  the  judgment:  TcurkUm  ▼.  Johnwn,  60  Am* 
Dec.  515,  note  520. 

Record  cannot  bb  Impeached  bt  Evidence  Aliunde:  OaUofway  ▼.  Mo- 
Keethen,  42  Am.  Dec.  153;  Jones  v.  Judkhu,  34  Id.  392;  Spauidmg  v.  Cfham' 
berlamy  36  Id.  358;  unless  tainted  with  fraud:  Lowry  v.  AfcAIiUan^  49  Id. 
501.  The  principal  case  was  cited  to  the  point  that  a  record  of  court  imports 
absolute  verity  and  cannot  be  impeached  by  the  parol  evidence  of  the  cleric: 
Murrah  v.  SUtU,  51  Miss.  656. 

The  pbingipal  oabb  was  previously  before  this  ooort,  and  is  reported  in  81 
.301. 


Hunt  v.  Gbanb. 

[SS  MnsnsiFn,  060.] 
DaOiiABATION  VT  EmPLOTEE  FOR  BREACH  OF  CONTBAOT  IS  SumOIXNT  AVTXB 

Vkbdiot,  though  it  fail  to  allege  that  the  plaintiff  offered  to  perform  his 
part  of  tlie  agreement,  if  it  allege  that  he  was  willing  to  do  so,  but  after 
he  bad  undertaken  the  work  he  was  told  by  the  defendant  that  if  he 
continued  in  his  service  it  must  be  at  greatly  reduced  wages. 

Ihbtruction  is  Propbrlt  Refused,  though  Correct  as  Abstract  Prop- 
osition, if  it  does  not  fully  state  the  rule  with  reference  to  the  facts  ol 
the  case,  and  the  jury  have  already  been  fully  instructed. 

BifFU>TEB  Who  Obtains  Employment  after  Discharge  is  Presumed  to 
Get  Best  Wages  He  can,  and  the  burden  of  proving  the  contrary  is  on 
the  defendant,  in  an  action  by  the  employee  for  damages  caused  by  a  re- 
fusal to  allow  him  to  complete  his  contract. 

Bhpi^otzb  Refusing  to  Allow  Empluykb  to  Perform  Contract  aT 
Agreed  Rate  is  liable  to  employee  for  such  damages  as  he  may  sustain 
after  due  diligence  to  obtain  other  and  the  best  wages  he  can  in  some 
proper  business,  and  the  burden  of  proving  due  diligence  is  upon  the  em- 
ployee. 

Objection  that  Notice  of  Taking  Deposition  de  Bene  Esse  was  given 
to  the  attorney  for  the  party  instead  of  to  the  party,  as  required  by  stat- 
ute, is  waived  by  the  appearauce  of  the  attorney  at  the  taking  ot  ths 
deposition  and  his  acknowledgment  of  notice. 
two  HouBs*  Notice  of  Taking  Deposition  db  Bene  Esse  is  not  Rea- 
sonable Notice  when  served  upon  the  attorney,  and  when  it  doos  not 
appear  that  he  nould  have  notified  his  clients  within  the  time. 
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Notice  o7  Taking  Dsposition,  to  bx  Eeasovablb  whin  Bkbtkd  o> 
Attorhst,  rniut  be  mich  as  in  all  probability  to-allow  him  time  to  com- 
monicate  with  his  dient. 

AonoN  for  damages  for  breach  of  labor  ccmttacL    The  qpin- 

ion  states  the  facts. 

D.  Mayes,  for  the  plaintiffs  in  error. 
Davis  and  HiU,  for  the  defendant  in  error* 

By  Court,  Handt,  J.  This  action  was  brought  by  the  defend- 
ant in  error  to  recorer  for  the  breach  of  a  contract  for  work  and 
labor,  made  by  him  with  the  plaintiffs  in  error  for  a  specified 
term,  the  performance  of  which  he  entered  upon  but  was  pre- 
vented, by  the  conduct  of  the  plaintiffs  in  error,  from  complet- 
ing. The  declaration  alleges  that  after  he  had  undertaken  the 
work,  and  was  willing  to  complete  his  term  according  to  the  con- 
tract, he  was  told  by  the  plaintiffs  in  error  that  if  he  continued 
in  their  service  it  must  be  at  wages  greatly  below  the  price  stipu- 
lated in  their  contract;  and  in  consequence  of  that  refusal  by 
them  to  comply  with  the  terms  of  the  contract,  he  was  thrown 
out  of  employment,  and  after  losing  considerable  time  in  inef- 
fectually seeking  other  employment,  he  was  then  employed  hj 
another  person  at  greatly  reduced  wages*  A  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  below. 

The  first  ground  of  error,  taken  in  behalf  of  the  plaintiflh,  ia 
that  the  declaration  is  not  sufficient  to  support  the  verdict.  The 
objection  is,  that  the  declaration  merely  alleges  that  the  defend- 
ant in  error  was  *'  willing  to  work  in  accordance  with  his  agree- 
ment," etc.,  and  does  not  allege  that  he  offered  to  do  so.  But 
it  is  averred  that  in  consequence  of  the  refusal  of  the  plaintiflfa 
in  error  to  comply  with  the  agreement,  he  was  thrown  out  of 
employment.  This  refusal  consisted  in  the  notice  given  to  him 
that  if  he  remained  longer  in  their  service  it  must  be  at  greatly 
reduced  wages;  and  it  cannot  be  understood  otherwise  than  as 
a  notice  that  his  engagement  at  the  price  agreed  upon  was  dis- 
continued, and  that  he  was  thrown  out  of  employment.  This 
is  sufficient,  especially  after  verdict. 

Again:  it  is  objected  that  the  court  erred  in  refusing  the  in- 
struction asked  in  behalf  of  the  plaintiffs  in  error, ''  that  the  juiy 
could  only  find  for  the  plaintiff  such  damages  as  he  actually 
sustained." 

As  an  abstract  proposition,  this  instruction  was  unobjection- 
able.   But  it  did  not  fully  state  the  rule  by  which  the  juiy ' 


Digitized  by  VjOOQ IC 


Oct  1867.]  Hunt  v.  Crane. 

to  be  governed  in  assessing  damages,  wiih  reference  to  the  facts 
of  the  case  before  them.  This  was  already  stated  to  them,  in  a 
clear  and  practical  manner,  by  the  instruction  granted  at  the 
instance  of  the  plaintiff,  that  the  measure  of  damages  was  the 
injury  that  the  plaintiff  had  sustained,  and  that  in  estimating 
the  damages,  they  should  find  the  sum  stated  in  the  contract, 
less  the  value  of  the  plaintiff's  services  during  the  residue  of 
the  year,  as  proved,  provided  thos^  wages  were  all  or  the  best 
he  could  obtain.  The  rule  here  declared  was  plain  and  explicit^ 
and  readily  enabled  the  jury  to  ascertain  the  amount  of  injury 
sustained;  whereas  that  asked  by  the  plaintiffs  in  error  was  un- 
certain, aud  susceptible  of  misapplication.  It  was  unnecessary^ 
and  was  therefore  properly  refused. 

Another  objection  is  taken  to  the  instruction  that  the  burden 
of  proof  was  on  the  defendants  to  show  that  the  plaintiff  could 
have  obtained  higher  wages  than  he  did  obtain,  and  that  it  was 
sufficient  for  the  plaintiff  to  show,  or  that  it  appeared  in  evi* 
dence,  that  he  went  to  work  after  his  discharge.  We  think  that 
this  rule  was  properly  stated,  under  the  ciroumstances  of  this 
case. 

The  principle  applicable  to  such  cases  is,  that  the  employer  is- 
liable  to  the  employee  for  such  damages  as  the  latter  may  sus- 
tain, after  due  diligence  to  obtain  other  and  the  best  wages  he 
can  in  some  proper  business.  Where  he  fails  to  obtain  employ- 
ment, it  is  necessary  that  he  should  show  that  he  was  unable  to 
do  so  after  due  diligence,  in  order  to  be  entitled  to  recover  for 
the  time  he  was  out  of  employment.  This  was  the  case  in 
Prichard  v.  Mariin^  27  Miss.  806.  But  where  he  obtains  em- 
ployment,  the  presumption  is  that  he  gets  the  best  wages  he 
can;  because  the  strong  inducement  of  self-interest  would  impel 
him  to  do  so,  and  the  idea  is  most  unreasonable  that  he  did  not 
act  accordingly.  Hence  that  presumption  must  prevail,  imless 
it  be  shown  by  the  adverse  party,  or  otherwise  appears,  that  he 
accepted  less  wages  than  he  could  have  obtained. 

The  last  objection  is  founded  upon  the  admission  of  a  depo- 
sition de  bene  esse,  taken  in  behalf  of  the  defendant  in  error. 
That  deposition  was  objected  to  on  sundry  grounds,  the  first  of 
which  is  that  the  notice  of  taking  it  was  given  to  the  attorney 
of  record  of  the  defendants,  the  statute  requiring  that  it  should 
be  given  to  the  party  to  the  suit.  This  objection  would  proba- 
bly be  sufficient  but  for  the  fact  that  the  attorney  was  present 
at  the  taking  of  the  deposition,  and  that  he  acknowledged  notice 
of  it.     That  would  be  equivalent  to  a  waiver  of  notice  upon  the 
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<slient,  which  the  attorney  was  competent  to  do  under  his  general 
authority  as  attorney. 

2.  But  although  the  notice  be  considered  as  given  to  a  proper 
party,  and  so  far  sufficient,  yet  it  is  objected  that  it  was  not 
''  reasonable  "  as  to  time,  according  to  the  statute.  It  appears 
that  it  was  given  to  the  attorney  a  few  minutes  after  one  o'clock, 
and  the  deposition  was  taken  at  three  o'clock  on  the  same  day. 
It  appears  that  Clifton,  one  of  the  parties,  was  dead  at  the  time, 
and  that  his  administrator  was  not  then  appointed;  and  it  can* 
not  be  supposed  that  the  other  defendant  was  in  Canton,  where 
the  deposition  was  taken,  at  the  time;  for  if  he  had  been,  it  is  to 
be  presumed  that  the  notice  would  have  been  given  to  him,  and 
not  to  his  attorney,  in  conformity  to  the  statute.  Conceding, 
then,  that  the  attorney  was  competent  to  receive  notice,  it  must 
be  **  reasonable,"  and  such  as  in  all  probability  to  allow  him 
time  to  communicate  with  his  client;  and  though  the  attorney 
might  waive  the  point  of  reasonableness,  as  well  as  the  service 
upon  his  client,  yet  it  would  appear  that  this  was  not  intended 
in  this  case;  for  in  making  his  written  acknowledgment  of  the 
notice,  he  specifies  the  exact  time  when  he  received  it,  thereby 
•bowing  that  he  did  not  intend  to  waive  the  point  of  reasonable- 
ness. 

It  does  not.  appear  tiiat  notice  might  have  been  given  by  the 
attorney  to  either  of  the  clients  within  the  time  specified;  and 
under  all  the  circumstances,  we  think  that  the  notice  was  not 
reasonable,  and  that  it  was  not  sufficient  to  render  the  deposi- 
tion valid.    And  the  deposition  should  have  been  rejected. 

For  this  error  the  judgment  must  be  reversed,  and  the  case 
remanded  for  a  new  trial.       

iNSTBUCnON    MAT    BB    RbFUSBD  WHBN    ALBBADT    GiVBN    RT    SuBSTAKOB, 

Raver  v.  Webder^  66  Am.  Deo.  96,  note  106;  Holbrook  v.  Utica  etc  R,  R.  Co,^ 
64  Id.  502;  and  irrelevaAt  instractions  need  not  be  given:  Conger  ▼.  /Van, 
66  Id.  93,  note  96;  TretU  v.  Lcrd,  Id.  298,  note  305;  MelfUyre  y.  Kline,  64 
Id.  163.  Instractions  npon  hypotbetioal  points  of  law,  however  correct,  need 
not  be  given:  New  Brunswick  etc.  Co,  v.  Tters^  Id.  394,  note  411. 

ReMEDT  AKD  RbCOVERT  of  EmPLOTBB  WbONOFULLT  DiaCHABOBD  bbtobb 

Expiration  of  Contract  of  Service.— This  subject  is  discussed  in  the  note 
to  Decamp  v.  Hewitt,  43  Am.  Dec  205-214;  see  also  Cotiigan  v.  Mohawk  etc 
R,  R.  Co.,  Id.  758;  Eldridge  v.  Rowe,  48  Id.  41;  MiUer  ▼.  Ooddard,  56  Id. 
638;  Rffon  v.  Dayton,  65  Id.  560,  note  564. 

Appbabakob  as  Waiver  of  Irbeoulabitibs  m  Judioial  Pboobbdhtos 
See  Beall  v.  Blake,  58  Am.  Dec.  513,  and  note  516. 
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Emanuel  v.  Wheeb. 

[34  MiMiMlPPi,  06.] 

PltoacnsoBT  Nom  aba  Govkrnsd  bt  Rulbs  of  CommxboiaXi  Law  Pbb- 

VAILINO  WHBRB  ThET  ARB  PaTABLB. 

Holder  or  Nbootiablb  Papeb  is  Prbsumbd  to  bb  Bona  Fidb  Hou»bb 

antil  somefching  is  shown  in  diaparagement  of  his  title. 
IIUBnBN  or  Proving  Himself  Bona  Fidb  Holder  is  not  Cast  ttpon 

Holder  of  negotiable  instnunent  by  fact  that  the  maker  has  paid  the 

amount  thereof  to  the  original  payee. 
Patmbnt  of  Antecedent  Debt,  and  Ret.easb  of  Parities  Collatbeallt 

Tjabt.e,  is  sufficient  oonsideration  to  make  a  tnmsfer  of  a  note  6011a /dt. 

Bill  in  equity.    The  opinion  states  the  case*. 

0.  8.  and  W.  S.  Terger,  for  the  appellants. 
Charge  L.  Potter,  for  the  appellee. 

By  Court,  Hahdt,  J.  The  facts  of  this  case  appear  to  be  that 
in  the  year  1839  the  appellants  executed  three  proihissory  notes 
to  Chappell  &  Co.  of  the  city  of  Baltimore,  payable  in  three, 
f6ur,  and  five  months  respectiTely.  Nearly  twelve  months  after 
the  maturity  of  these  notes  the  appellants  settled  and  arranged 
them  with  Chappell  &  Co.,  who  delivered  up  the  note  first  due, 
and  agreed  to  deliver  up  the  two  others  upon  the  appellants  ex- 
ecuting to  them  a  deed  for  certain  lands  lEigreed  to  be  received 
in  part  payment.  At  the  time  this  settlement  was  made  the 
appellants  had  no  notice  that  the  two  other  notes  had  been  trans- 
ferred to  the  appellee.  The  bill  alleges  that  the  appellee  claims 
to  be  the  holder  of  these  notes  by  indorsement  from  the  payees, 
and  in  consequence  of  the  payment  to  the  payees  prays  that 
they  may  be  decreed  to  be  delivered  up  by  the  appellee  and 
canceled. 

The  answer  states  that  the  appellee  took  the  notes  by  indorse- 
ment of  the  payees  before  their  maturity,  in  payment  and  dis- 
charge of  a  debt  he  held  against  them,  and  long  before  the 
arrangement  in  regard  to  them,  made  between  the  appellants 
and  Chappell  &  Co.,  and  insists  upon  his  right  to  recover  upon 
the  notes  as  a  bona  fide  holder.  The  notes  are  exhibited  with 
the  answer,  and  are  made  payable  at  New  Orleans,  in  the  state 
of  Louisiana. 

The  decree  being  in  favor  of  the  defendant,  the  complainants 
bring  the  case  up  by  appeal. 

1.  It  is  contended  that  it  is  incumbent  on  the  appellee  to 
prove  that  he  took  the  notes  before  maturity,  and  for  a  valuable 
oonsideration,  inasmuch  as  the  makers  paid  them  to  the  payees 
to  whom  they  were  payable  by  their  terms. 

An.  Dbo.  Vok  LXTT'-^a 
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This  position  is  wholly  untenable  with  reference  to  the  faot» 
here  presented.  The  notes,  being  payable  in  Lomsiana»  are,  of 
course,  governed  by  the  rules  of  the  commercial  law  which 
prevail  in  that  state.  By  these  rules  the  holder  of  n^otiable 
paper  is  presumed  to  be  a  bona  fide  holder  for  valuable  consid- 
eration until  something  be  shown  in  disparagement  of  his  title; 
and  he  is  not  bound  to  show  that  he  has  given  value  for  the 
paper,  or  that  he  took  it  before  maturity,  until  the  adverse  party 
has  shown  the  want,  or  failure,  or  illegaliiy  of  the  consideration, 
or  that  it  was  lost  or  stolen  from  the  rightful  holder,  or  that  the 
holder  came  to  the  possession  of  it  fraudulently.  Possession  of 
the  papftr  duly  indorsed  prima  facie  implies  title,  which  casts 
the  burden  on  the  other  party  to  show  that  he  is  not  entitled  to 
recover  upon  it:  Stoiy  on  Prom.  Notes,  sec.  196. 

Here  no  circumstance  whatever  is  shovm  to  cast  suspicion  on 
the  appellee'^  titie,  except  the  fact  that  the  makers  thought  fit  to 
pay  the  notes  to  the  payees  without  requiring  them  to  be  deliv- 
ered up,  and  that  a  long  time  after  their  maturity,  and  after  they 
had  become  in  presumption  of  law  the  property  of  the  appellee. 
It  would  be  plainly  absurd  to  suppose  that  the  mere  payment, 
under  such  circumstances,  could  at  aU  effect  the  right  of  the 
real  holder,  or  impose  anything  upon  him  to  be  shown  to  sub- 
stantiate his  title.  Such  an  act,  instead  of  being  the  founda- 
tion of  any  right  against  the  holder,  goes  only  to  show  gross 
negligence. 

2.  It  is  said  that  the  appellee  is  not  a  bona  fide  holder,  be- 
cause he  took  the  notes  for  an  antecedent  debt.  But  it  appears 
that  the  debt  was  discharged  and  extinguished,  and  that  col- 
lateral parties  who  were  bound  for  it  were  released.  This  has 
been  held  by  this  court  to  be  a  sufficient  consideration,  in  con- 
formity with  the  rule,  which  is  very  generally  admitted  now  to 
be  the  correct  rule  in  cases  where  tiie  precedent  debt  has  been 
released:  Love  v.  Taylor,  26  Miss.  567. 

Let  the  decree  be  affirmed. 

HoLDBB  OF  Nboctiablb  Instbuicbnt  IS  Pbxsumbo  to  bb  Bona  Fidb 
fiOLDBB:  Clapp  V.  Ccunty  ofCedar^  68  Am.  Deo.  678,  and  note  citing  prior 
oases;  KwnkelY,  Spooner,  66  Id.  332. 

Law  of  What  Statb  Governs  Ltabilitt  on  Prohissort  Kotb:  Emer- 
mm  v.  PcUridge,  62  Am.  Dec  617,  note  621;  Peek  v.  Htbhard,  Id.  605;  Tcffoig 
▼.  Harru^  61  Id.  170.  The  principal  case  is  cited  to  the  point  that  if  a  bill 
is  drawn  upon  a  party  in  another  state  or  foreign  country,  or  the  note  is  mad* 
payable  there,  neither  is,  as  a  general  rule,  afifected  by  the  peculiar  laws, 
statutory  or  otherwise,  of  the  state  wherein  the  bill  is  drawn  or  the  note  it 
made,  but  is  governed  by  the  law  of  the  place  where  performance  is  to  ba 
made:  HarrUon  v.  Pike.  48  Miss.  56;  Ccffman  v.  Bamk  ofKenttiekv^  41  Id.  214. 
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HOLDIR  OF  NOTB  TaEJSSI    IN    PATMBITT  OF    AlfTBCtBDKNT   DeBT,   whcther 

Umafide:  See  Schofub  ▼.  Clarh^  47  Am.  Dec.  554,  and  note  557,  citing  prior 
OMes.  The  principal  case  is  cited  to  the  point  that  to  constitate  one  »  bona 
Jid€  pnrcbaser  for  a  valoable  consideration  witboat  notice,  he  must  have 
advanced  some  new  consideration,  either  in  money  or  property,  have  relin- 
quished a  pre-existing  security  for  his  debt,  or  have  done  some  act  on  the 
faith  of  the  purchase  itself  which  cannot  be  retracted:  MeLeod  v.  FSrtt 
National  Bank,  42  Miss.  112;  Hinds  v.  Pugh,  48  Id.  275.  The  transfer  of  a 
note  or  bill  of  exchange  in  satisfaction  of  debt  is  consequently  a  negotiation 
for  value,  because  the  creditor  gives  up  his  original  demand,  and  would  be 
without  remedy  if  be  could  not  enforce  the  obligation  which  has  been  given 
in  exchange:  Hinds  v.  Pugk,  Id.  278. 

Where  Suffioibnt  Appeabs  upon  Face  of  Negotiable  Instbumeni 
to  put  the  indorsee  upon  inquiry,  he  cannot  be  considered  as  a  purchaser 
without  notice:  Isom  v.  First  National  Bank^  52  Misa.  920,  citing  the  prin* 
opal  case. 


JoBBAN  t;.  Thomas. 

[34  IfBBtiBaiPPi.  72.] 

Dueedaht  nr  Detinue  against  Whom  Judgment  has  been  Rendered 
has  no  right  to  pay  the  value  assessed  and  retain  the  property,  and  he 
has  no  pretext  for  invoking  the  aid  of  equity  to  this  end. 

Defense  that  must  have  been  Known  in  Time  to  be  Presented  at 
Law  is  not  ground  for  relief  in  equity  against  the  judgment. 

B<|uit7  will  not  Enjoin  Execution  of  Judgment  in  Detinue  in  favor 
of  trustee  for  a  chattel  purchased  from  the  husband  and  wife,  which  by 
the  terms  of  the  trust  is  to  remain  under  the  trustee's  control  for  the 
benefit  of  the  wife;  nor  will  it  subrogate  the  purchaser  to  the  usufructu- 
ary interest  of  the  wife  in  the  judgment. 

Bill  in  equity.  The  complainants  bad  purchased  slaves  from 
Newsom  and  his  'wife  in  the  manner  prescribed  for  the  transfer 
of  a  wife's  separate  property.  Subsequently  W.  B.  Thomas  re- 
covered a  judgment  in  detinue  against  the  complainants  for  the 
slaves.  The  legal  title  to  the  slaves  was  in  Thomas,  under  a  tes- 
tamentary trust  in  favor  of  Mrs.  Newsom,  which  prescribed  that 
her  share  in  the  estate  should  ''  be  left  in  the  hands  of  her 
brother,  William  B.  Thomas,  to  be  appropriated  to  the  use  of 
her  and  the  heirs  of  her  body.  If  she  should  die,  and  all  the 
heirs  of  her  natural  body  before  they  arrive  at  the  age  of  twenty- 
one  years,  then  her  part  to  return  to  my  other  children.'* 
Thomas  had  given  the  possession  of  the  slaves  to  Mrs.  Newsom, 
who  with  her  husband  had  been  in  possession  for  several  years 
before  the  sale.  On  the  ground  that  the  complainants,  by  their 
purchase  from  Mrs.  Newsom  and  her  husband,  acquired  hex 
tights  in  the  property,  they  pray  an  injunction  against  the  judg« 
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menfi  at  law,  and  that  they  be  subrogated  to  the  rights  of  Mra. 
NeWBom  in  the  property,  and  also  that  thej  ]be  permitted  to  pay 
the  Talue  of  the  negroes  as  assessed  by  the  jury,  instead  of  being 
obliged  to  surrender  them.  Newsom  and  wife  were  made  de- 
fendants with  Thomas.  The  demurrer  of  Thomas  to  the  bill 
was  sustained,  and  the  complainants  appealed. 

J.  A.  P.  CampbeU,  for  the  appellants. 
J7.  A.  H.  LaxDwn^  for  the  appellee. 

By  Court,  Fxsheb,  J.  This  was  a  bill  filed  by  the  appellanta 
in  tiie  chancery  court  of  Leake  couniy,  to  enjoin  a  judgment 
reeoTcred  in  an  action  of  detinue,  commenced  and  prosecuted  in 
the  circuit  court  of  said  county.  The  biU  alleges  that  an  execu- 
tion has  been  issued  on  said  judgment,  and  placed  in  the  hands 
of  the  sheriff  of  said  county;  that  unless  restrained,  he  will  seize, 
in  virtue  of  said  execution,  the  slaves  recovered  in  said  action, 
and  deliver  them  to  the  plaintiff;  that  the  complainants  are 
advised  that  they  have  the  right  to  retain  said  slaves  on  paying 
their  value  as  assessed  by  the  jury,  which  they  aver  they  are 
ready  and  willing  to  do.  The  mere  statement  of  the  facts  would 
appear  to  be  sufficient  to  suggest  the  rule  which  must  govern 
this  branch  of  the  case.  The  very  object  in  resorting  to  the 
action  of  detinue  was  to  recover  the  specific  property,  if  to  be 
had;  and  the  judgment  conforming  to  the  action,  a  court  of 
equiiy,  if  it  were  to  lend  its  aid  at  all  in  such  a  case,  would  do 
so  for  the  purpose  of  enforcing,  instead  of  defeating,  the  judg- 
ment. There  is,  therefore,  not  even  a  pretext  for  invoking  the 
aid  of  a  court  of  equity,  so  far  as  this  point  is  concerned. 

It  is  next  alleged  that  the  judgment  was  obtained  by  fraud. 
The  facts  relating  to  this  branch  of  the  case  are  as  follows: 
Newsom  and  wife  sold  the  slaves  in  controversy  to  the  com- 
plainants, and  about  ten  days  thereafter  the  action  of  detinue 
was  commenced  in  the  name  of  Thomas,  who  held  the  legal  title 
to  the  slaves  in  trust  for  Mrs.  Newsom.  It  is  averred  that  as 
Thomas  was  then  in  the  state  of  Georgia,  from  the  short  time 
which  elapsed  between  the  sale  and  the  commencement  of  the 
suit,  it  was  commenced  without  his  consent.  Other  facts  are 
also  averred  in  this  connection,  but  if  true,  the  complainants 
must  nave  known  them  in  time  to  have  availed  themselves  of 
them  at  law,  if,  indeed,  such  facts  amounted  to  a  defense. 

Under  the  terms  and  nature  of  the  trust,  the  slaves  were  to 
remain  under  the  control  of  Thomas  for  the  benefit  of  Mrs. 
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Newsom,  and  under  this  Tiew,  the  rights  of  the  parties  were 
settled  at  law. 

Decree  of  the  chancellor,  sustaining  the  defendants'  demurrer 
fco  the  bill,  is  a£Srmed.  

FaILUSS  to  MaXX  DkFKNBB  at  LaWTHBOUGH  MIBCAKX  as  to  his  RlOHTi 

does  not  entitle  party  to  relief  in  equity:  IHchenon  v.  Ripley  ComUy,  63  Am. 
Deo.  373,  and  cases  cited  in  the  note  380;  Simpson  v.  WaUa,  62  Id.  392. 

TXITDEB  OF  AlTSBMATS  VaLUS  OF  PbOPSBTT  WILL  HOT  DlSCHABOS  JUDG- 

MKNT  IN  DvriNUB  unless  the  plaintiff  elects  to  take  it,  or  the  court  is  satLsfied 
that  without  the  defendant's  fault  it  is  beyond  his  power  to  restore  the  sp^ 
eifio  property:  Keiih  y.  John$on^  25  Am.  Deo.  167. 


Bbown  v.  Beaxtt. 


184  MnsnKFFi,  237.] 

^UoHT  or  SMnvBHT  Domain  is  Inhsrknt  ani>  EasiNTiAL  ELmNT  or  Sot- 
KKBiONTT.  It  results  from  the  social  compact,  and  would  exist  without 
any  provision  of  the  organic  law. 

Right  of  Eminknt  Domain  is  Rbooonized  in  Bill  of  Bigbts  in  Mians- 
8im,  and  the  only  restrictions  placed  upon  its  exercise  are  that  private 
property  shall  not  be  taken  for  publio  use  without  the  consent  of  the 
legislature,  or  without  just  compensation  being  first  made  therefor. 

I^QISLATU&B  MAT  EXBBOISB  RiOHT  OF  EMINENT  DoMAIN  IN  BbUALF  OF  In- 

oorpokatsd  Eailboad  Company,  or  any  other  incorporated  company,  by 
means  of  which  it  is  proposed  to  construct  any  work  of  internal  improve, 
ment  useful  and  beneficial  to  the  public. 
OwBXB  IS  Entitled  to  Cash  Valux  of  Land  Appbopriatsd  fob  Railroad, 
and  to  indemnity  for  damage  to  his  adjacent  land,  consequent  upon  the 
location  of  the  road,  and  he  cannot  be  compelled  to  reoeiTe  as  compensa- 
tion, in  whole  or  in  part,  the  enhancement  in  the  value  of  his  remaining 
property. 

BCATUTE  AUTHOBIZINO  JUBT,  IN  ASSISSINO  DAMAGES  AOOBUINO  FBOM  AfPBO 

FBiATiON  OF  Land  for  a  railroad,  to  estimate,  as  an  offset  to  tl^e  claim  of 
compensation,  the  benefit  to  the  owner  resulting  from  the  location  of  tha 
road,  is  unconstitutional. 

UHOONsnruno.f  AL  Peovision  of  Statute  dobs  not  Intalidatb  Other  Pro- 
visions THEREOF  which  are  distinct  and  independent  of  it 

Ko  Remedy  Enem  at  Common  Law  where  Statute  Provides  Mode  for 
assessment  and  payment  of  damages  resulting  to  individuals  from  the 
construction  of  works  of  internal  improvement  authorised  by  the  legis- 
lature. 

TES8FA88  OANNOT  BE  MAINTAIirXD  VOB  AOT  DONX  UNDER  AUTBOBITT  OF  CON 

flmunoNAL  Stai^utb. 
Authority  Confebbxd  upon  Maoietbate  to  Summon  Jubt  to  Assess 
Damages  caused  by  location  of  railroad  ts  not  lepognant  to  the  oonstl* 
tationof  Misrissippi 
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Tbbspass,  whicli  was  justified  by  the  defendant  on  the  ground 
that  he  was  the  agent  and  contractor  of  the  Mississippi  Central 
Railroad  Company,  and  he  introduced  in  evidence  the  proceed- 
ings and  inquest  of  a  jury  summoned  under  the  provisions  of 
the  charter  of  that  company,  in  which  the  value  of  the  plaintiff's 
land  used  in  the  construction  of  the  road  v^as  assessed  at  three 
hundred  and  twenty-five  dollars;  and  showed  that  before  his 
entry  upon  the  plaintiff's  premises  the  company  tendered  this 
amount  to  the  plaintiff.  Judgment  for  the  plaintiff,  and  vmt  of 
error  sued  out  by  the  defendant. 

ff.  W.  Walter,  W.  Brooke,  and  F.  M.  Aldrtdoe.  for  the  plaintiff 
in  error. 

C.  O.  Armistead  and  E.  L.  Acee^  for  the  defendant  in  error. 

By  Court,  Smith,  C.  J.  This  suit  was  brought  in  the  circuit 
court  of  Yallabusha  to  recover  damages  for  injuries  done  to  the 
lands  of  the  plaintiff.  The  acts  of  trespass  complained  of  were 
alleged  to  have  been  committed  by  the  defendant,  pretending  to 
act  as  the  agent  and  contractor  of  the  Mississippi  Central  Bail- 
road  Company.  A  verdict  and  judgment  were  rendered  for  the 
plaintiff.  A  motion  was  made  for  a  new  trial,  which  was  over- 
ruled; whereupon  the  defendant  excepted,  and  sued  out  this  writ 
of  error. 

Several  points  are  made  upon  the  pleadings.  But  as  the  de- 
fense relied  on  was  available  under  the  answer  denying  gener- 
ally the  allegations  of  the  complaint,  and  as  all  the  evidence  is 
contained  in  the  bill  of  exceptions,  we  will  consider  the  ques- 
tions arising  upon  the  merits  of  the  controversy  in  connection 
with  the  judgment  upon  the  motion  for  a  new  trial. 

It  is  conceded  that  if  the  defense  set  up  was  invalid,  the  ver- 
dict was  warranted  by  the  evidence.  It  is  therefore  unneces- 
sary, at  least  for  the  present,  to  notice  more  particularly  the 
testimony  adduced  by  the  plaintiff. 

The  defense  rests,  first,  upon  the  validity  of  certain  provisions 
in  the  charter  of  the  Mississippi  Central  Railroad  Company,  and 
generally  upon  the  question  whether  the  remedy  therein  provided 
for  a  party  aggrieved  by  the  assessment  of  damages  by  the  jury  of 
inquest  is  not  exclusive  of  the  remedy  existing  at  common  law 
for  injuries  done  to  property  condemned  for  the  uses  of  the 
company. 

Without  specially  examining  the  evidence  offered  in  behalf  of 
the  defendant,  it  is  sufficient  to  state,  generally,  that  if  the  pro- 
visions of  the  charter,  above  adverted  to,  should  be  upheld,  and 
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ihe  remedy  prorided  in  the  act  of  incorporation  is  the  only  one 
to  which  ttie  plaintiff  was  entitled  to  resort,  the  Terdict  ought 
to  be  set  aside  and  a  new  trial  granted. 

The  cause  appears  to  have  been  submitted  to  the  jury  without 
instructions.  We  are  hence  at  a  loss  to  understand  the  precise 
pounds  upon  which  the  court  proceeded  in  overruling  the  mo- 
tion for  a  new  trial.  We  may  suppose  that  the  court  acted  upon 
the  reasons  assigned  by  counsel  in  this  court  in  defense  of  the 
judgment;  or  that  the  more  comprehensive  ground  was  assumed, 
that  it  is  incompetent  for  the  legislature  by  law  to  provide  for 
ihe  appropriation  of  the  private  property  of  the  citizen  to  incor- 
porated companies,  created  for  the  purpose  of  constmoting  rail- 
roads or  other  works  of  internal  improvement. 

In  reference  to  this  latter  ground,  very  little,  at  this  day,  is 
required  to  be  said. 

The  right  of  eminent  domain  is  an  inherent  and  essential  ele- 
ment of  sovereignty.  It  results  from  the  social  compact;  and 
hence  would  exist  without  any  express  provision  of  the  organic 
law  upon  the  subject.  In  this  commonwealth  its  existence  is 
recognized  in  the  bill  of  rights.  And  the  only  restrictions 
placed  upon  its  exercise  are  that  private  property  shall  not  be 
iaken  or  applied  to  public  use  without  the  consent  of  the  legis- 
lature, nor  without  just  compensation  being  first  made  therefor: 
Bill  of  Bights,  sec.  13. 

No  question  can  be  made  in  regard  to  the  existence  of  the 
Tight.  In  the  case  before  us,  and  in  all  similar  cases,  the  sole 
inquiry  is,  whether  the  condemnation  and  appropriation  of  the 
land  for  the  purposes  and  in  the  mode  prescribed  in  the  charter 
is  the  taking  and  application  of  private  property  to  public  use 
4iccording  to  the  true  construction  of  the  bill  of  rights. 

If  the  construction  of  the  Mississippi  Central  Bailroad  were  a 
mere  private  enterprise,  in  which  the  people  of  the  state  have 
manifestly  no  interest,  the  provisions  of  the  charter  under  which 
the  plaintiff's  lands  were  taken  are  clearly  unconstitutional. 
It  would  not,  in  that  view,  be  an  act  of  legislation  done  in  the 
•exercise  of  the  right  of  eminent  domain.  It  would,  in  effect,  be 
a  judicial  sentence,  by  which  the  property  of  one  citizen  would 
be  taken  from  him  and  vested  in  others,  and  therefore  void. 

It  is  the  object  and  primary  duty  of  every  commonwealth  to 
promote  the  welfare  and  to  secure  tiie  happiness  of  its  members. 
And  it  is  undoubtedly  the  right,  as  well  as  the  duty,  of  the  legis- 
lature to  advance  these  objects  by  a  wise  and  judicious  exercise 
of  its  delegated  authority.     To  facilitate  and  cheapen  the  trans- 
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portation  of  the  products  of  labor,  and  to  increase  the  interoonraa 
amongst  the  citizens,  are  amongst  the  means  obvionslj  best  cal  • 
culated  to  promote  these  objects.  Railroads  and  similar  works 
of  internal  improTement  are  the  appliances  best  adapted  to  these 
purposes.  Consequently,  when  the  legislature  deems  such  works 
expedient,  the  duty  and  right  dcTol ves  upon  it  to  make  them ,  or  to 
cause  them  to  be  made  at  the  public  expense.  But  even  where 
such  enterprises  are  engaged  in  by  individuals  under  charters  of 
incorporation,  they  are  not  the  less  undertakings  in  which  the 
public  have  an  interest.  They  are  public  works,  intended  to 
promote  the  interests  of  the  community.  The  indiyidual  cor- 
porators, in  the  anticipated  pecuniary  benefit  which  may  result  to 
them,  have  an  object  and  an  interest  distinct  from  that  of  the 
public.  In  that  respect  the  enterprise  is  indiyidual,  and  the 
corporation  private.  But  the  object  and  purpose  of  the  incor- 
poration are  the  public  advantage.  This  giyes  to  the  work  its 
public  character.  A  corporation  created  by  the  legislature  with 
a  view  to  the  construction  of  a  work  of  public  utility  is  the 
agency  or  means  by  which  its  intentions  are  designed  to  be  car- 
ried into  effect.  When,  therefore,  the  object  justifies  it,  that  is, 
when,  by  means  of  an  incorporated  company,  it  is  proposed  to 
construct  any  work  of  internaJ  improvement,  useful  and  beneficial 
to  the  public,  and  it  is  necessaiy  to  the  completion  of  the  work, 
all  the  authorities  hold  (and  there  seems  upon  principle  no  rea- 
son to  doubt)  that  in  the  exercise  of  the  right  of  eminent  domain 
the  legislature  may,  by  law,  provide  for  taking  and  applying 
private  property  to  that  purpose,  a  just  and  full  compensation 
being  first  made  to  the  owner  therefor.  Indeed,  this  precise 
question,  although  never  before  directly  and  expressly  decided 
in  this  court,  was  scarcely  to  be  considered  an  open  one. 

The  eighth  section  of  the  charter  of  the  Mississippi  Central 
Bailroad  Company,  upon  which  the  plaintiff  in  error  based  his 
defense,  provides  that  when  said  company  cannot  agree  upon 
the  price  vdth  the  owner  of  land  over  which  said  road  shall 
pass,  either  party  may  apply  to  a  magistrate  for  a  warrant  di- 
rected to  and  requiring  the  sheriff  to  summon  twelve  disinter- 
ested freeholders  of  his  county,  **  who  shall  act  as  a  jury  of 
inquest  of  damages,  having  an  oath  or  affirmation  administered 
first  to  each  by  said  sheriff  or  justice  of  the  peace,  justly  and 
impartially  to  value  the  damage  which  the  ovmer  or  ovmers  will 
sustain  by  the  use  and  occupation  of  the  land,  etc.,  required  by 
said  company;  and  the  jury,  in  estimating  the  damages,  if  for 
the  ground  occupied  by  said  road,  shall  take  into  the  estimate 
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the  benefit  resulting  to  such  owner  or  owners  by  reason  of  said 
road  passing  through  or  upon  said  land»  towards  the  extin- 
guishment of  such  claim  for  damages/'  etc. 

It  is  said  by  counsel  for  the  defendant  in  error  that  the  whole 
proceeding  in  regard  to  the  assessment  of  the  damages  was 
illegal  and  void:  1.  Because  the  authority  conferred  upon  the 
magistrate  to  summon  the  jury  was  void,  being  repugnant  to 
the  constitution;  2.  Because  full  and  ezdusiTe  jurisdiction  over 
the  subject  of  roads  is  vested,  by  the  constitution,  in  the  board  of 
county  police;  and  3.  Because  the  mode  prescribed  for  making 
the  assessment  of  the  damage  to  the  land  violates  the  constitu- 
tion  of  this  state. 

The  first  and  second  objections  do  not  appear  to  be  pressed 
with  confidence  by  counsel;  and  as,  in  our  opinion,  they  are 
clearly  untenable,  we  will  pass  to  the  consideration  of  the  third. 

The  party,  at  the  time  the  assessment  was  made,  was  entitled 
to  **  just  compensation  "  for  the  injury  sustained  in  consequence 
of  the  appropriation  of  his  property  to  the  uses  of  the  road. 
No  diversity  can  exist  as  to  the  true  construction  of  the  lan- 
guage of  the  bill  of  rights.  He  was  entitled  to  the  cash  value 
of  the  land  when  the  assessment  was  made,  and  also  to  be  in- 
demnified for  the  damage  to  his  adjacent  land  consequent  upon 
the  location  of  the  road.  He  was  entitled  to  be  paid  in  money. 
It  was  as  clearly  incompetent  for  the  legislature  to  prescribe  in 
what  he  should  be  paid  as  to  prescribe  how  much  or  how  littie 
he  should  receive.  Manifestly,  a  party  whose  property  has  been 
taken  and  appropriated  to  public  use  in  the  construction  of  a 
railroad  cannot  be  compelled  to  receive  as  compensation  the  es- 
timated enhancement  in  the  value  of  his  remaining  property. 
The  cash  value  and  the  actual  damage  are  the  true  standard  by 
which  to  determine  the  compensation  to  which,  in  such  cases,  the 
party  is  entitied.  We  think,  therefore,  that  the  provision  in  the 
eighth  section,  by  which  the  jury  are  directed,  in  assessing 
the  damages  when  land  is  the  subject,  to  take  into  the  estimate, 
as  an  offset  to  the  claim  of  compensation,  *'  the  benefit"  to  the 
owner  resulting  from  the  location  of  the  road  upon  his  land,  is 
invalid. 

But  because  this  provision,  is  repugnant  to  the  bill  of  rights, 
and  therefore  void,  it  does  not  follow  that  the  other  provisions, 
which  are  distinct  and  independent  of  this,  are  also  invalid. 
The  reverse,  according  to  the  settied  rule  of  construction,  is  the 
case.  The  authority  given,  and  the  duty  imposed  upon  the  jury, 
*' justly  and  impartially  to  value  the  damages/'  is  in  no  wise 
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dependent  upon  the  proyision  by  which  the  joiy  are  directed  to 
take  into  the  estimate  of  the  damages  the  consequential  benefit 
to  the  owner  of  the  land.  It  was,  hence,  a  valid  legislative 
enactment.  And  as  the  jury  proceeded  under  legal  authority, 
their  verdict,  whether  erroneous  or  not,  was  clearly  not  void. 
It  was  sufficient,  under  the  provisions  of  the  charter,  upon  ten- 
der of  the  damages  by  the  company  to  vest  the  title  to  the  land 
in  them,  unless  set  aside  in  the  mode  prescribed  in  the  act  of 
incorporation. 

The  jury  were  not  bound  to  observe  the  unconstitutional  pro- 
vision. But  if,  in  point  of  fact,  they  did  take  into  the  estimate 
the  consequential  benefit  to  the  owner  of  the  land,  the  verdict 
was  erroneous  and  unjust.  And  a  remedy,  if  the  party  felt 
himself  aggrieved,  was  provided  in  the  act  of  incorporation. 
This  brings  up  the  question  whether  the  remedy  therein  pre- 
scribed is  a  bar  to  the  present  action. 

The  eighth  section  of  the  charter  provides  that  either  party, 
the  company,  or  the  person  whose  lands  have  been  condemned, 
may,  within  ten  days,  appeal  from  the  decision  of  the  jury  to 
the  circuit  court  of  the  county  in  which  the  land  is  situated; 
and  that  said  court  shall  proceed  in  such  cases  as  in  cases  of 
appeal  from  the  boards  of  police  in  relation  to  public  roads. 

In  some  of  the  adjudged  cases  it  has  been  held  that  the  rem- 
edy provided  by  statute  for  the  assessment  of  damages  is  merely 
cumulative,  and  not  exclusive.  And  hence  that  the  owner  may 
maintain  an  action  at  common  law  for  the  injury  sustained: 
Crittenden  v.  Wilson,  5  Cow.  165  [16  Am.  Dec.  462];  Carr  v. 
Georgia  R.  R.  Co.,  1  Ga.  524. 

These  decisions  seem  to  be  based  upon  the  principle  that  if  a 
statute  gives  a  remedy  in  the  affirmative  for  a  matter  which  was 
actionable  at  the  common  law,  the  injured  party  may  sue  at 
common  law  as  well  as  upon  the  statute. 

But  in  the  class  of  cases  analogous  to  the  one  before  us,  the 
question  is  not  whether  an  action  might,  at  common  law,  be 
maintained  against  a  parly  for  imlawful  acts,  done  to  the  injury 
of  others,  but  whether  an  action  is  maintainable  for  acts  com- 
mitted under  the  authority  and  sanction  of  the  law,  but  which 
have  proved  injurious  to  others.     . 

The  acts  complained  of  in  this  case,  if  done  without  authority 
of  law,  would  be  wholly  unjustifiable.  But  having  been  per- 
formed in  the  execution  of  a  power  conferred  by  the  legislature, 
«nd  of  consequence  under  the  sanction  of  the  law,  their  legal 
character  was  changed.    It  would  be  absurd  to  say  that  tliey 
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were  tortdoas  and  illegal.  If  the  defendant  bad  a  right  to  con- 
struct the  road-bed  upon  the  land  of  the  plaintiff,  what  wrong 
was  committed  ?  The  Tery  nature  of  the  action  of  trespasses 
presupposes  the  unlawful  character  of  the  acts  complained  of. 
Upon  principle,  therefore,  it  is  clear  that  this  action  was  not 
maintainable.  The  case  comes  completely  within  the  rule  that 
<«  if  an  affirmative  statute,  which  is  introductory  of  a  new  law, 
direct  a  thing  to  be  done  in  a  certain  manner,  that  thing  shall 
not,  even  although  there  are  no  negative  words,  be  done  in  any 
other  manner:"  Dwarris  on  Stats.  641.  According  to  which  it 
is  held,  in  the  great  majoriiy  of  cases,  that  when  the  legislature 
has  authorized  the  erection  of  works  of  internal  improvement, 
deemed  convenient  and  useful  to  the  public,  and  a  mode  is  pro- 
vided by  statute  for  the  assessment  and  payment  of  damages 
resulting  to  individuals  from  the  construction  of  such  works, 
parties  injured  are  confined  to  the  remedy  prescribed,  which 
is  substituted  for  the  remedy  which  would  otherwise  exist 
at  common  law:  London  &  N.  B,  B.  Co.  v.  Bradley,  5  Eng. 
L.  &  Eq.  104;  Enorr  v.  Oermardown  etc.  B.  B.  Co.,  5  Whart. 
256;  Aldrich  v.  Cheshire  B.  B.  Co.,  1  Am.  R'y  Cas.  206;  S.  C, 
21  N.  H.  859  [58  Am.  Dec.  212];  StoweU  v.  Flagg,  11  Mass.  864; 
Stevens  v.  Proprietors  etc.,  12  Id.  466;  Mason  v.  Kenebec  Jb  P.  B. 
B.  Co.,  81  Me.  215;  Calking  v.  Baldwin,  4  Wend.  667  [21  Am. 
Dec.  168]. 

In  this  case  th^  legislature  has  gone  further.  It  has  pre- 
scribed the  mode  of  assessment  and  payment,  given  to  the 
aggrieved  parly  the  right  of  appeal,  and  declared  Uiat  the  *'  in- 
quest of  the  jury,  after  payment  or  tender  of  the  valuation, 
shall  be  admitted  to  record  in  the  office  of  the  clerk  of  probates 
of  the  proper  county,  and  be  a  bar  to  all  actions  for  taking  and 
using  such  property:"  Charter,  sec.  8.  We  are  therefore,  after 
a  careful  examination  of  the  whole  subject,  clearly  of  opinion 
that  this  action  was  not  maintainable  for  any  injury  alleged  to 
be  dono  to  the  land  within  the  limits  of  the  roadway. 

There  was,  however,  evidence  before  the  jury  that  acts  of  tres- 
pass were  committed  upon  the  land  of  the  plaintiff  adjoining 
the  roadway.  And  of  consequence  this  action  was  maintainable 
to  recover  damages  for  the  injuries  thereby  occasioned.  But  as 
it  is  evident  frpm  the  record  that  the  jury  estimated  the  dam- 
ages mainly  with  reference  to  the  injuxy  oocasioned  by  the  loca- 
tion of  the  road  upon  the  plaintiff's  lands,  and  the  work  done 
upon  the  roadway,  such  as  making  excavations,  embankments, 
etc.,  necessaiy  in  the  construction  of  the  bed  of  the  road,  and 
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that  the  injuries  done  to  the  adjoining  land  formed  a  Teiy  incon- 
siderable item  in  their  estimate  of  the  whole  injury  sustained, 
it  would  be  extremely  unjust  and  improper  to  allow  the  yerdiot 
to  stand. 
Judgment  reTersed»  and  eause  remanded  for  a  new  triaL 

Handt,  J.»  delivered  a  dissenting  opinion. 

Pbopbbtt  oankot  bs  Takkiv  in  Exxboisb  or  Right  or  Emikbkt  Domadi 
without^  makiDg  compensation  to  owner.-  Henderson  etc,  B,  B,  Co,  y.  Dteher- 
ion,  66  Am.  Dec.  148,  and  cases  cited  in  the  note  153;  BM  ▼.  WUnUngUm  JL 
B,  Co.,  64  Id.  730. 

Mods  op  Asoertainino  'CoicpxNaATioN  to  bs  Mads  to  Ownsb  whose 
land  is  taken  for  public  use:  Htnderwn  etc  B,  B,  Co.  v.  Diekerson,  66  Am. 
Dec.  148,  and  cases  cited  in  the  note  153.  Oflbetting  resulting  benefits:  Id. 
The  principal  case  is  cited  to  the  point  that  the  owner  is  entitled,  not  only 
to  the  cash  yalue  of  his  land,  but  to  indemnity  for  the  damage  done  to  hia 
adjacent  land  consequent  upon  the  location  of  the  road,  and  that,  too,  in 
cash,  and  not  in  railroad  or  other  advantages:  leom  v.  MimBaippi  Central  B, 
B.  Co,,  36  Miss.  313;  Penrice  v.  WaUis,  37  Id.  183;  New  Orleans  eU,  B.  B,  Co. 
▼.  MofSt  39  Id.  385;  S.  C,  52  Id.  61.  The  compensation  cannot  be  estimated 
In  benefits  thereafter  to  accrue  from  an  improvement  thereafter  also  to  be 
made;  but  the  oompensation  must  precede,  not  follow,  the  taking,  and  henoe 
oaunot  be  affected  by  anything  that  is  to  be  done  afterwards:  Mcuxm  ▼.  Potty, 
67  Id.  307t  citing  the  principal  case. 

Eminsnt  Domain  is  Portion  of  Stats's  Inhskent  SovsusiONTTt 
Moale  V.  Mayor  etc,  of  BaiUmort,  61  Am.  Dec.  276,  note  282.  The  princi- 
pal case  is  cited  upon  the  power  of  the  sovereign  authority  over  private 
property  in  New  Orleans  etc  B,  B.  Co,  v.  Frederic^  46  Miss.  10. 

Pbivats  Pbopebtt  may  bs  Taken  fob  Uss  of  Railboadb  and  Othbi 
PuBUO  UsBS:  Etykld  T,  B,  Co,  v.  Hartford  B,  B,  Co,,  42  Am.  Deo.  716, 
note  728;  WhUeman  v.  Wilmington  etc.  B,  B,  Co,,  33  Id.  411;  Lexington  eic 
B,  B,  Co.  V.  Applegate,  Id.  497;  Bloodgood  v.  Mohawk  A  Hudson  B.  B.  Co., 
31  Id.  313,  and  note  372  et  seq. 

Whbrb  Statutb  Provides  Mode  fob  Abssssment  and  Patmbnt  of 
Damages  accruing  in  the  exercise  of  the  right  of  eminent  domain,  no  action 
lies  at  law:  See  Hickox  v.  Cleveland,  32  Am.  Dec  730;  Aldrich  v.  Cheshire  B, 
B,  Co,,  53  Id.  212. 

Pabt  of  Statute  mat  bs  Declared  Void  and  Residue  Valid:  Santo  v. 
StaUt  63  Am.  Dec  487,  and  note  519.  The  principal  case  is  cited  upon  the 
constitutionality  of  legislative  acts:  Lawson  v.  Jeffriee,  Atl  Miss.  707. 

The  pbinoipal  case  is  cited  to  the  point  that  a  justice  of  the  peace  in 
Mississippi  may,  under  legislative  authority,  take  jurisdiction  of  a  case  of  a 
contested  election,  and  in  so  doing  he  is  not  exercising  the  jurisdiction  gives 
him  by  the  constitution  over  pecuniary  demands  not  exceeding  a  prescribed 
sum,  but  his  attitude  is  more  analogous  to  the  case  where  he  holds  an  inqnln" 
tioQ  of  damages  caused  by  the  exercise  of  the  right  of  eminent  diwnain,  at  &■ 
the  principal  case:  QMM  v.  BedwO,  47  Miss.  270. 
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Habfeb  v.  Bibb. 

[84  MIMIMXPPI.  473.] 

Fdbghasxb  ov  Lboal  Title  is  not  Bound  to  Taxb  NoncB  ov  Lnv 
npon  land  recorded  against  former  owner  of  the  equitable  title  through 
whom  the  porohaser  does  not  deraign  title,  and  whose  name  does  not 
appear  in  connection  with  it. 

Boau  Fids  Pubchasxs  vbom  Grahteb  in  Stati  Patxnt  is  hot  Bound 
TO  Take  Notice  of  a  judgment  lien  on  the  land  recorded  against  one 
who  formerly  held  a  certificate  for  the  patent^  and  who,  after  the  lien 
attached,  conveyed  to  the  purchaser's  grantor,  who  obtained  the  state 
pateLt  direct  to  himself. 

EQuirr  WILL  not  Believe  aoadUbt  Bona  Fide  Pubobaebb  ov  Legal 
Title  for  valuable  consideration  without  notice. 

Bill  in  equity  by  W.  0.  Harper  agamst  Bibb  &  Hopkins. 
The  bill  was  dismissed,  and  the  complainant  appealed.  The 
opinion  states  the  facts. 

Oeorge  L,  Potter ^  for  the  appellant. 

Terger,  Mucks,  and  F.  Anderson,  for  the  appellees. 

By  Court,  Fisheb,  J.  The  object  of  this  bill  is  to  compel  the 
defendants,  who  hold  the  legal  title  to  certain  lots  in  the  oiij 
of  Jackson,  to  convey  the  same  to  the  complainant,  and  to  com- 
pel the  defendants  to  account  for  the  rents  and  profits  during 
the  time  they  have  been  in  possession. 

The  complainant  purchased  the  lots  at  a  sale  made  by  the 
sheriff  of  Hinds  county,  in  May,  1844,  under  an  execution  issued 
upon  a  forthcoming  bond,  in  which  C.  C.  Mayson  was  principal, 
and  John  Shields  and  others  were  securities,  and  forfeited  on 
the  sixteenth  day  of  October,  1837.  The  lots  appear  to  have 
been  sold  as  the  property  of  Shields.  It  further  appears  that 
Shields  purchased  the  lots  from  the  state  in  June,  1834,  and 
received  a  certificate  or  obligation,  binding  the  state  to  execute 
to  him  a  x>atent,  on  payment  of  the  purchase  money,  which  ap- 
pears to  have  been  fully  paid  on  the  sixteenth  day  of  April, 
1838,  at  which  time  it  is  insisted  the  judgment  under  which 
the  complainant  claims  operated  as  a  lien  upon  the  lots;  and 
that  any  sale  made  thereafter  by  Shields  was  made  subject  to 
such  lien. 

The  defendants,  Bibb  &  Hopkins,  claim  under  John  Martin, 
who  purchased  the  lots  at  a  marshal's  sale  made  in  1889,  under 
an  execution  against  one  John  Morris,  who  purchased  the  lots 
in  June,  183&,  from  Shields,  and  received,  in  December  of  that 
fear,  a  patent  for  the  lots  from  the  state.    The  facts  in  the 
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clearest  maimer  show  that  Bibb  &  Hopkins  are  purchasers  for 
a  yaliiable  consideration,  without  notice  of  any  equity  of  the 
complainant,  or  of  the  judgment  creditor  under  whose  ezecu- 
tion  the  sale  was  made.  It  is,  however,  said  that,  the  judgment 
being  a  matter  of  record,  the  defendants  were  bound  to  take 
notice  of  the  lien. 

This  position,  admitting  the  existence  of  the  lien,  might  be 
correct  if  the  defendants  derived  their  title  from  or  through 
Shields,  the  judgment  debtor;  but  his  name  not  appearing  in 
connection  with  the  title,  they  could  not  be  required,  by  any 
rule  exacting  diligence  in  ouch  case,  to  inquire  into  his  afiD&irs. 

The  patent  which  issued  by  the  state  to  Morris  shows  a  pur- 
chase by  him  directly  from  the  state,  without  in  any  manner  refer- 
ring to  Shields;  and  while  it  might  be  true  that  the  defendants 
would  be  bound  by  liens  existing  against  persons  from  whom  or 
through  whom  they  had  to  trace  their  title,  they  could  not,  a» 
innocent  purchasers,  be  charged  with  a  b'en  or  latent  equity  exist- 
ing against  a  person  whose  name  was  in  no  manner  connected 
with  the  legal  title  which  had  vested  in  Morris  under  the  patent 
issued  by  the  state.  It  may  be  safely  admitted  that  the  lien  of 
the  judgment  under  which  the  complainant  claims  attached  to- 
the  lots  on  the  sixteenth  of  April,  1838;  and  yet  not  true  that  such 
lien  existed,  except  to  a  limited  extent,  if  at  all,  in  1842,  when 
the  defendants  purchased  from  Martin;  for  a  lien,  like  anything 
else,  may  be  lost  or  destroyed.  Shields,  at  the  time  the  lien 
attached,  had  but  an  equitable  title  to  the  lots;  and  the  same 
act  which  destroyed  this  equity  by  vesting  the  legal  title  in 
another,  and  enabling  that  other  to  deal  with  third  parties  on 
the  faith  of  the  legal  title,  might  also  destroy  the  liens  against 
the  equitable  title.  When  the  equity  ceased,  that  which  incum- 
bered it,  as  a  general  rule,  would  cease  with  it;  and  the  ques- 
tion must  in  such  case  be,  whether  the  incumbrance  attached 
to  the  legal  estate;  for  after  the  patent  was  issued  there  was  no 
longer  an  equitable  title;  or  in  other  words,  the  state  no  longer 
occupied  the  attitude  of  a  trustee,  holding  the  legal  title  for 
Shields,  or  his  assignee.  This  brings  us  to  the  question  to  be 
decided.  The  defendants,  it  is  admitted,  hold  the  legal  title; 
and  the  rule  is  a  familiar  one,  that  a  court  of  equity  will  not 
disturb  a  person  holding  such  title,  except  for  purpose  of  justice; 
and  recognizing  the  force  of  this  rule,  it  is  only  necessary  ta 
glance  at  the  facts  to  determine  what  the  decision  must  be. 
Morris,  the  party  beneficially  interested,  stood  by  at  the  mar- 
shal's sale,  and  saw  the  lots  purchased  by  Martin's  agent,  and  a* 


Digitized  by  VjOOQ IC 


Oct  1867.]  Hebndon  v.  Habkisson.  899 

large  amount  of  the  debt  agamst  liim  thus  canceled.  Nor  does 
it  appear  that  Morris,  or  his  legal  heirs,  have  ever  since  ques- 
tioned the  validity  of  this  purchase.  The  defendants,  Bibb  & 
Hopkins,  purchased  from  Martin  at  a  time  when  the  legal  title 
was  in  Morris,  if  it  had  not  passed  to  Martin,  and  paid  a  fuU 
price  as  the  consideration  of  their  purchase. 

Morris,  by  holding  the  legal  title,  was  enabled  to  deal  with 
the  property  as  his  own;  and  when  he  did  so  deal  with  it,  under 
the  circumstances  above  named,  the  purchaser  would  be  bound 
only  by  such  equitable  claims  or  rights  of  others  as  were  brought 
to  his  notice. 

Thus  viewing  the  main  point  in  the  case,  we  have  not  deemed 
it  necessary  to  notice  other  points  argued  by  oounseL 

Decree  affiimed.  

Bboobd  ov  Convetakob  is  Notiob  oklt  to  Subssquxnt  "PUBCSaSXBS 
uitDKB  Same  Qbantob:  Boberta  ▼.  Bourne,  39  Am.  Deo.  614.  The  par« 
chaser  of  the  legal  title  is  not  bound  to  take  notice  of  a  registered  lien  or 
incnmbrance  of  an  estate  created  by  any  person  other  than  those  through 
whom  he  is  compelled  to  deraign  his  title:  Bciker  v.  Or^ffin,  50  Miss.  163, 
citing  the  principal  case.  The  principal  case  is  also  cited  to  the  point  that 
the  registry  of  a  deed  or  other  paper  authprized  and  required  by  law  to  be 
recorded  is  notice  to  all  subsequent  purchasers,  and  to  all  the  world:  Learned 
▼.  Corky,  43  Id.  707. 

Equitt  will  Protect  Bona  Fide  Purohass&:  Howett  v.  Jj^more^l 
Am.  Dec  371;  Crump  ▼.  Black,  51  Id.  422. 


Hebndon  v.  Habbibsoii; 

[34  MUUBSIPPI.  486.] 

IfBASVEE  OF  Damages,  in  Action  bt  Vendee  fob  Brxaob  of  Coktbaot 
TO  CoNVST,  is  the  amount  of  the  purchase  money  and  interest,  where  no 
special  damage  has  resulted. 

Vendee  Sxtino  fob  Damages  fob  Bbeach  of  Contbact  to  Convbt  Land 
can  recover  nothing  where  the  vendor,  before  suit,  offered  to  return  the 
notes  given  for  the  purchase  price,  and  brings  them  into  court  and  ten- 
ders them  to  the  plaintiff. 

Abministbatob  of  Deceased  Vendor  ib  Pbopeb  Pbbson  fob  Vendee  to 
Tendbb  Pubohase  Monet  to  and  demand  deed  from,  and  not  the 
heirs,  9enMe. 

Action  for  damages  for  the  breach  of  the  condition  of  a  bond 
for  the  conyeyance  of  land,  institated  against  the  administrator 
of  the  deceased  Tender.  The  case  was  submitted  on  an  agreed 
state  of  facts.    The  court  below  gave  judgment  for  the  deferxl* 
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ant,  and  the  plaintiff  sued  out  this  writ  of  error.    The  opinion 
states  the  facts. 

John  B,  Sale^  for  the  plaintiff  in  error. 

Harrisson^  Whilfield^  and  W.  F.  Dowd^  for  the  defendant  in 
error. 

By  Court,  Fisheb,  J.  The  plaintiff  below  brought  this  action 
in  the  circuit  court  of  Monroe  county  to  recover  damages  occa- 
sioned by  the  breach  of  a  bond  executed  by  the  intestate,  binding 
himself  to  make  to  the  plaintiff  a  deed,  in  fee-simple,  to  a  cer- 
tain tract  of  land,  upon  payment  of  the  purchase  money.  The 
case  was  tried  below  upon  an  agreed  state  of  facts;  and  accord- 
ing to  our  understanding,  the  only  question  was,  What  should 
be  the  measure  of  damages?  The  plaintiff,  before  he  com- 
menced his  suit,  tendered  to  the  administrators  of  the  vendor 
the  full  amount  of  the  purchase  money  and  all  interest,  and 
demanded  a  deed,  which  being  refused,  he  surrendered  the  pos- 
session of  the  land,  but  to  whom  does  not  appear,  and  there- 
upon commenced  this  suit.  The  defendants  brought  into  court 
the  notes  given  for  the  purchase  money,  and  tendered  them  to 
the  plaintiff.  It  was  admitted  that  the  land,  at  the  time  of  the 
tender  of  the  purchase  money,  was  worth  about  three  hundred 
dollars  more  than  the  purchase  money.  The  court,  upon  this 
state  of  case,  rendered  a  judgment  for  the  defendants,  which 
means  that  the  plaintiff  should  accept  the  notes  by  him  ex- 
ecuted in  full  discharge  of  the  damages  which  he  had  sus- 
tained by  reason  of  the  failure  to  make  title  according  to  the 
condition  of  the  bond.  This  was  according  to  the  settled  rule, 
that  the  purchase  money  and  interest  shall  be  the  measure  of 
damages  in  such  case,  where  no  special  circumstances  exist  mak- 
ing the  application  of  a  different  rule  necessary. 

No  special  circumstances  are  shown  to  exist  in  this  case,  and 
consequently  we  perceive  no  necessity  for  departing  from  the 
general  rule. 

It  further  appeared  that  the  defendants  had  at  all  times  been 
ready  and  willing  to  deliver  up  the  notes  to  the  plaintiff;  and 
while  it  does  not  positively  appear  that  such  an  offer  was  made, 
yet  such  an  inference  may  be  indulged.  Under  this  state  of 
case,  there  was  no  necessity  for  this  suit,  and  consequently  we 
are  compelled  to  hold  that  the  court  below  rommitted  no  error. 

We  deem  it  unnecessary  to  decide  the  other  points  so  elab- 
orately argued  by  counsel.  It  would  seem,  upon  principle,  that 
the  demand  upon  the  adminiHtrators  who  held  the  uotps  for  a 
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deed  ought  to  be  BofSdent.  The  yendee  ought  only  to  be  re- 
quired to  tender  performance  to  the  parties  holding  the  notes,  and 
who  could  demand  performance  of  him.  He  might  not  know  the 
heirs;  and  even  if  he  did»  thej  could  not  ordinarily  receiye  the 
purchase  money  on  executing  the  deed.  But  these  questions 
are  only  noticed  for  the  purpose  of  stating  that  we  do  not  con- 
sider them  necessary  to  a  decision  of  the  case.  The  agreed 
state  of  facts  presupposes  that  a  demand  for  a  deed  was  prop- 
erly made  of  the  administrators;  and,  as  remarked  at  the  out- 
set, the  question  was  whether  the  purchase  money  and  interest 
should  be  the  measure  of  damages,  and  whether  these  damages 
should  be  liquidated  by  the  plaintiff's  receiving  back  his  own 
notes  for  the  purchase  money.  These  questions  having  been 
decided  for  the  defendants,  the  judgment  must  be  affirmed. 

MsASUBB  ov  Damaoss  FOB  Bbxaoh  ov  Contkact  to  ComnET  Lahd:  See 
SkawY.  WaHn9,49  Am.  Deo.  692,  and  Dote  697.  See  also  ifoftjii  ▼•  .itM- 
eon,  sold.  408;  Femander  v.  Dunn,  65  Id.  607,  note 608. 


AbBET   v.  GOMMEBOIIL   BaI^   OF  NeW  ObIiBA2!». 

184  Hbmimifp«»  971.] 

LisK  ov  JiTDOMEUT  OV  Fkdxbal  Coitbt  Held  wiTHnff  Staxi  U  subjeot  to 
the  etatnte  of  limitationB  of  that  state. 

CKBTinoATB  ov  DiscHABOs  IV  Bankbuftot  canvot  bx  Ayoidid  ok 
OaouNn  ov  Willful  Conohalmxnt  by  bankrnpt  of  hia  property,  where 
he  failed  to  ineert  in  his  schedule  land  that  he  had  conveyed  before  the 
passage  of  the  bankrnpt  act,  as  a  yolnntary  gift,  in  fraud  of  his  creditors; 
nor  can  the  conveyance  be  considered  as  an  arrangement  made  in  con- 
templation of  bankmptcy,  since  it  was  made  before  the  passage  of  the  act. 

CoNVKTAVox  IK  Fbaitd  ov  CaxDiTOBs  Lbayis  No  Iktebbbt  IK  Oraotob 

AS  AOAIK8T  OkAKTBBS. 

DioinoK  BT  Appsllatb  Coubt  upok  Dbicubbkb  to  Bill  ik  Equrt  is 
not  an  adjudication  upon  the  yalidity  of  a  defense  set  up  by  plea  which 
had  not  been  decided  by  the  lower  court  and  waa  not  coiuddered  in  the 
appellate  court. 

Bill  in  equity. .  The  opinion  states  the  facts. 

Marshall  and  Miller,  and  R,  B.  Mayes,  for  the  appellants. 

Oibb  and  Bowman,  and  Fulton  Anderson,  for  the  appellee. 

By  Court,  Handt,  J.  This  bill  was  filed  in  the  middle  dis« 
trict  chancery  court  by  the  appellees,  judgment  creditors  of 
Richard  Abbey,  to  subject  to  their  debt  certain  property  alleged 
to  have  been  conveyed  by  Abbey  in  fraud  of  his  crediton. 

4m.  Dbo.  Vol..  LXIX— *J6 
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The  material  facts  appearing  by  the  pleadings  are,  that  in 
May,  1839,  the  appellees  recovered  a  judgment  in  the  circuit 
court  of  the  United  States,  held  in  this  state,  for  a  large  sum 
of  money,  on  which  executions  had  been  regularly,  issued  until 
February,  1851,  and  returned  nulla  bona;  that  in  June,  1837, 
Abbey  and  wife  executed  a  mortgage  to  the  Agricultural  Bank, 
on  a  tract  of  land  and  a  large  number  of  slaves,  to  secure  a 
large  debt  due  the  bank,  upon  which  there  was  a  consent  decree 
of  foreclosure  rendered  at  December  term,  1840,  and  under  that 
decree  that  the  Agricultural  Bank,  by  agreement  with  Abbey, 
became  the  purchaser  of  the  property,  but  that  Abbey  con- 
tinued in  possession  after  the  sale,  and  with  the  crops  paid 
nearly  all  the  debt  due  the  bank;  and  that  this  was  done  in  pur- 
suance of  an  agreement  in  writing,  made  between  Abbey  and  the 
bank,  that  the  bank  should  bid  off  the  property  at  the  sale  under 
the  decree,  and  upon  payment  of  the  debt  due,  that  the  bank 
should  convey  the  property  to  Abbey's  wife  and  daughter;  that 
in  July,  1842,  the  bank  assigned  her  interest  in  the  property 
and  her  debt  then  unpaid  to  Cochran  &  Henderson,  who,  in 
April,  1848,  executed  a  deed  reciting  the  agreement  between 
Abbey  and  the  bank,  and  the  payment  of  the  debt  by  means  of 
the  crops  and  a  sale  of  part  of  the  property,  and  conveying  the 
properiy  to  the  appellants,  the  wife  and  daughter  of  Abbey. 
This  is  charged  to  be  a  fraudulent  arrangement  for  the  purpose 
of  giving  Abbey  an  opportunity  to  pay  the  debt  by  means  of  the 
crops  upon  long  time,  to  secrete  and  secure  it  against  other 
creditors,  and  to  have  it  conveyed  to  his  wife  and  daughter 
after  the  payment  of  the  debt  to  the  bank;  and  that  it  was,  in 
effect,  a  voluntary  gift  by  an  insolvent  debtor  to  his  wife  and 
daughter. 

The  bill  further  states  that  in  April,  1838,  the  same  property 
was  conveyed  by  Abbey  and  wife  to  one  Miller,  in  trust,  to 
secure  certain  debts,  some  of  which  constitute  a  large  portion 
of  the  debt  upon  which  the  complainant's  judgment  was  founded; 
that  although  this  trust  deed  was  entered  satisfied,  it  was  fraud* 
ulently  procured  by  Abbey  to  be  so  entered,  and  was  not  in  fact 
satisfied. 

The  answer  admits  the  continued  possession  of  Abbey  after 
the  sale  under  the  mortgage  decree,  but  states  that  it  was  as  agent 
for  the  bank,  and  upon  wages  to  be  paid  by  the  bank;  admits 
in  effect  the  agreement  to  convey  to  Abbey's  wife  and  daughter, 
and  states  that  the  consideration  for  it  was,  as  a  compensation 
for  his  wife's  dower  in  the  property  which  she  had  conveyed  by  the 
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mortgage;  denies  all  fraud  in  the  transaction^  and'  all  collusion 
with  the  bank  in  procuring  the  decree  to  sell  the  property  under 
the  mortgage;  denies  that  any  of  the  debts  secured  in  the  trust 
deed  to  Miller^constitutea  part  of  the  complainant's  judgment,  or 
that  the  entry  of  satisfaction  of  the  deed  was  obtained  by  fraud; 
and  pleads  the  certificate  of  discharge  of  Abbey  as  a  bankrupt 
granted  on  the  twentieth  of  February,  1843,  in  bar  of  the  com- 
plainant's claim. 

An  amended  bill  states  that  Abbey  did  not  surrender  in  his 
schedule  as  a  bankrupt  any  interest  in  the  property  in  con- 
troyersy,  and  that  he  carefully  concealed  the  arrangement  made 
with  the  bank  from  his  creditors,  and  charges  that  the  pre- 
tense that  Abbey  remained  in  possession  as  agent  and  oyerseer 
is  false,  and  that  he  never  receiyed  any  compensation  on  that 
account. 

The  answer  to  this  denies  that  the  discharge  in  bankruptcy 
was  obtained  by  fraud  or  concealment,  and  states  that  he  had 
no  interest  in  the  property  when  he  made  his  application  as  a 
bankrupt,  and  therefore  did  not  insert  it  in  his  schedule. 

XTpon  the  hearing  a  decree  was  made  subjecting  the  property  to 
the  payment  of  the  judgment,  from  which  this  appeal  was  taken. 

The  first  and  main  question  presented  is,  whether  the  dis- 
charge in  bankruptcy  is  a  bar  to  the  judgment  against  Abbey, 
and  to  the  bill  filed  in  this  case  to  enforce  it. 

XTnder  the  rules  held  by  this  court,  the  lien  of  the  judgment 
had  expired  under  the  operation  of  the  statute  of  limitations  of 
1844,  and  therefore  there  was  no  lien  preserved  under  the  pro- 
visions of  the  bankrupt  act,  and  which  could  be  enforced.  The^ 
certificate,  therefore,  must  operate  as  a  bar  to  the  judgment,, 
and  all  proceedings  to  enforce  it,  unless  it  appears  by  the  plead- 
ings and  proof  that  it  was  obtainled  by  fraud,  and  in  violation  of 
the  provisions  of  the  bankrupt  act. 

The  ground  upon  which  the  certificate  is  attempted  to  be  im- 
peached is,  that  Abbey  committed  a  willful  concealment  of  hi» 
property  in  failing  to  insert  in  his  schedule  of  property  and 
effects  as  a  bankrupt  his  interest  in  the  property  purchased  by 
the  Agricultural  Bank,  which  is  alleged  to  be  an  equity  of  re- 
demption. 

The  condition  of  the  property  appears  to  be  this:  Abbey  had 
executed  a  mortgage  to  the  bank,  under  which  the  property  was 
about  to  be  sold.  It  was  agreed  between  him  and  the  bank  that 
the  bank  should  purchase  it,  and  give  time  for  paying  the  debi 
due  by  means  of  the  crops  to  be  nused  uoon  it,  and  by  sale  of 
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portions  of  the  property;  and  after  the'  payment  of  the  debt, 
the  bank  was  bound  by  a  written  agreement  to  oonvey  it  to 
Abbey's  wife  and  daughter,  which  agreement  was  carried  out  by 
Henderson  &  Cochran,  to  whom  the  bank  transferred  the  debt 
held  by  her  and  her  title  to  the  property.  This  is  stating  the 
transaction  as  strongly  against  the  interest  of  the  appellants  aa 
the  record  would  justify. 

The  question  for  consideration  upon  this  is,  not  whether  it  was 
an  arrangement  securing  the  property  to  Abbey's  wife  and  child  in 
fraud  of  his  creditors,  but  whether  after  the  purchase  of  the  bank 
and  the  agreement  made  he  retained  such  an  interest  in  the  prop- 
■  erty  as  he  could  use  to  his  benefit  and  assert  against  the  claim 
of  his  wife  and  daughter  or  the  bank;  such  an  interest  as  his 
assignee  in  bankruptcy  could  maintain  against  his  wife  and 
daughter.  Conceding  the  arrangement  to  be  fraudulent  on  his 
part,  and  such  that  his  creditors  might,  before  his  discharge  in 
bankruptcy,  haye  set  it  aside  as  Toluntary  and  fraudulent  as  to 
them,  yet  it  was  conclusive  upon  him  with  reference  to  the 
rights  of  his  wife  and  daughter;  and  as  the  legal  right  passed 
to  them,  though  by  a  fraudulent  act  on  his  part,  and  his  right 
as  against  them  was  concluded  thereby,  he  could  not  be  said 
to  have  made  a  willful  concealment  of  any  interest  of  his  in 
the  property.  The  arrangement  was  made  before  the  passage 
of  the  bankrupt  act,  and  could  not  be  said  to  have  been  made 
in  contemplation  of  bankruptcy.  Unless,  therefore,  there  was 
an  interest  remaining  in  Abbey  after  the  arrangement  made  with 
the  bank,  he  had  nothing  which  he  could  willfully  conceal  in 
fraud  of  the  bankrupt  act,  because  he  had  nothing  which 
could  pass  to  his  assignee.  Hence  this  case  comes  fully  under 
the  rule  held  by  this  court  in  Porter  t.  Douglass^  27  Miss.  379; 
and  the  transaction  must  be  regarded,  as  it  is  charged  to  be  in 
the  complainant's  bill,  as  a  voluntary  gift  of  the  interest  of  an 
insolvent  debtor  to  his  wife  and  daughter,  but  which  divested 
him  of  all  right  or  interest  in  the  property  so  that  his  failure  to 
surrender  it  in  his  schedule  in  bankruptcy  cannot  be  considered 
as  a  willful  concealment  of  his  property.  And  it  follows  that 
the  certificate  cannot  be  avoided  on  that  ground,  and  that  it  is  a 
bar  to  the  judgment. 

It  is  however  insisted,  on  behalf  of  the  appellee,  that  the 
effect  of  the  decision  of  this  case  when  it  was  heretofore  here 
on  api>eal  from  the  order  of  the  court  below  overruling  the 
demurrer  to  the  bill,  is  an  adjudication  that  the  discharge  in 
bankruptcy  was  not  a  bar  to  the  bill.     This  is  founded  in  a 
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misapprehension.  When  the  case  was  formerly  here,  the  only 
questions  presented  upon  demurrer  were  those  which  appeared 
by  the  face  of  the  bill.  The  defense  of  Abbey's  dischar^  in 
bankruptcy  was  set  up  by  plea,  which,  when  the  case  was 
formerly  here,  had  not  been  decided,  and  was  therefore  neither 
inTolved  nor  considered  by  us  in  the  former  decision.  Nor  could 
it  then  have  been  considered;  for  it  involyes  the  question  of 
fact  whether,  under  the  circumstances  of  the  discharge  as  shown 
by  the  eyidence  touching  the  point  of  fraudulent  and  willful 
concealment  of  his  property  by  the  bankrupt,  there  was  in  law 
such  a  willful  concealment,  in  fraud  of  the  bankrupt  act,  as  will 
avoid  the  certificate.  The  former  decision,  therefore,  does  not 
extend  to  the  question  of  the  validiiy  of  the  discharge  in  bank- 
ruptcy. 

Another  ground  of  relief  set  up  in  the  bill  is  the  trust  deed 
to  Miller,  made  by  Abbey  and  wife  in  1838,  which,  it  is  alleged, 
covers  a  large  portion  of  the  debt  upon  which  the  judgment 
here  sought  to  be  enforced  is  founded.  This  allegation  of  the 
bill  is  denied  by  the  answer,  and  it  does  not  satisfactorily  ap- 
pear to  be  sustained  by  proof.  But  it  appears  that  this  deed 
was  entered  satisfied  of  record,  and  the  bill  alleges  that  this  was 
fraudulently  done  by  the  procurement  of  Abbey.  This  allega- 
tion is  denied  in  the  answer,  and  the  record  shows  no  eyidenoe 
to  sustain  it.  It  is  therefore  clear  that  the  decree  cannot  be 
sustained  on  this  ground  of  relief. 

Under  these  views  of  the  case,  the  decree  must  be  reversed 
and  the  bill  dismissed;  which  is  ordered  accordingly 

Tux  FsiKOiPAL  OASK  WM  formerly  before  this  court,  and  is  reported  in  81 
Miss.  431-437. 

JUDOMSKT  IS  CONCLnSIVX  OKLT  AS  TO  WhAT  WAS  Dl&lOTLT    Of    ISSUXt 

Lord  V.  ChcuBxmmey  66  Am.  Deo.  290,  and  note  citing  prior  oases.  Aflirm* 
anoe  by  appellate  coart  of  jud^ipnent  on  demurrer  is  oonclusive  upon  the  par- 
kiee:  Hempstead  t.  WcUHns,  42  Id.  696. 

Frauditlbnt  Convetakos  is  Bindino  upon  Pabties  thkbxto:  BriU  y, 
AyleU,  52  Am.  Dec.  284;  lAaloffY.  Hart,  67  Id.  203,  and  notes. 

ErFECT  OF  PiiiOB  Fbaui^olbnt  Convetancb  upon  Disohabos  nr  Bank* 
EurroT:  Ashless  AdnCr  v.  i?o6ltisofi,  65  Am.  Deo.  367,  and  cases  dted  in 
Ihe  note  894. 

Statuts  ov  LmrrATioNS  af  against  Judomknts  ov  Sistbb  States:  Reid 
V.  Boyd,  65  Am.  Dec.  61,  note  63.  It  does  not  run  against  a  judgment  of  the 
United  States  circuit  court  in  Kentucky,  since  judgments  are  not  within  the 
itatate  of  that  state:  Dudhy  v.  lAndty,  50  Id.  522. 
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Fabb  V.  Fabb. 

[84  limntim,  697.) 
ADUiffBRT  AS  Uboukd  ov  Divobos  MOST  BS  Ohabgbd  m  oommittod  At  a 

partioalar  time  and  place. 
Bulb  that  Oibtaivtt  to  Common  Imtxnt  must  Bxist  in  Plbaoinw 

applies  as  well  in  equity  aa  at  law,  the  reason  of  the  role  in  both  in 

stances  being  to  inform  the  adverse  party  with  sufficient  precision  of  the 

obaigo  made  against  him,  and  to  enable  the  court  to  pronounce  the  proper 

judgment. 
Namb  ov  Pbbson  with  Whom  Aduiabbt,  Chabobd  as  Obound  ov  Di- 

▼OBGB,  WAS  GoMMHTBD  need  not  be  set  forth  in  bill  for  divorce  nnlesn 

reasonable  certainty  cannot  otherwise  be  attained. 

Bnji  for  diyoroe.    The  opinion  states  the  facts. 
F.  Anderson,  for  the  appellant. 
Johnaon  and  SheUon,  for  the  api>ellee. 

By  Oourt,  Fishbb,  J.  This  was  a  bill  filed  by  the  appellee  on 
the  chancery  side  of  the  cironit  court  of  Hinds  county,  for  a 
divorce  from  the  bonds  of  matrimony  on  the  ground  of  adul- 
tery, alleged  to  have  been  committed  by  her  husband,  the  ap* 
peUant.  The  first  error  assigned  relates  to  the  action  of  the 
court  below  in  overruling  the  appellant's  demurrer  to  the  bill; 
and  as  this  error,  if  it  shall  appear  to  have  been  well  assigned, 
will  be  decisive  of  the  case,  it  will  be  first  considered.  The 
bill  appears  to  have  been  filed  on  the  twenty-seventh  day  of 
August,  1855.  The  marriage  is  alleged  to  have  been  solemnized 
on  the  eleventh  day  of  March,  1847.  The  bill  then  proceeds  to 
charge  that  at  various  times  and  upon  various  occasions  since 
the  marriage  the  defendant  has  proved  unfaithful  to  his  mar- 
riage TOW,  in  this:  that  he  has  been  guilty  of  repeated  acts  of 
adultery  with  a  servant-woman  of  the  complainant,  and  with 
other  females.  It  is  objected  that  this  allegation  is  too  vague 
and  uncertain  to  entitle  the  complainant  to  maintain  her  bill, 
inasmuch  as  it  would  be  next  to  impossible  for  the  defendant, 
by  reasonable  diligence,  to  prepare  himself  to  meet  such  an 
all^iation. 

The  rule  appears  now  to  be  well  settled  in  this  class  of  cases 
that  the  charge  must  be  made  vrith  reference  to  some  particular 
time  and  place,  that  the  defendant  may  be  able  not  only  to  an- 
ticipate the  proof  which  may  be  made  against  him,  but  that  he 
may  know  to  what  particular  time  or  place  to  direct  his  own  proof. 
This  allegation  puts  in  issue  the  defendant's  course  of  conduct 
during  the  whole  time  of  the  matrimonial  connection,  a  period  of 
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more  than  eight  years,  and  it  is  not  to  be  presumed  that  he 
could,  by  the  use  of  reasonable  diligence,  prepare  to  meet  proof 
that  might  be  made  against  him  by  witnesses  haying  this  lati- 
tude. The  rule  that  certainty  to  a  common  intent  must  exist  in 
pleadings  applies  as  well  to  pleadings  in  equity  as  at  law,  the 
reason  in  both  instances  being  the  same — to  inform  the  adyerse 
party  with  su£Bcient  precision  of  the  charge  made  against  him, 
and  to  enable  the  court  to  pronounce  the  proper  judgment  if 
the  truth  of  the  pleading  should  be  established.  We  are  there- 
fore of  opinion  that  this  bill  is  too  yague  and  uncertain  as  to 
time  and  plaoe  and  other  circumstances  to  require  an  answer, 
and  that  the  demurrer  should  haye  been  sustained. 

Again:  it  is  said  that  the  name  of  the  person  with  whom  the 
adultery  is  alleged  to  haye  been  committed  should  haye  been 
set  forth  in  the  bill.  Perhaps,  in  many  cases,  greater  certainty 
would  be  promoted  by  obserying  this  practice;  but  while  the 
practice  might  in  this  instance  haye  been  followed  and  the  name 
of  the  senrant  giyen,  there  are  neyertheless  good  reasons  why, 
in  most  cases,  a  different  rule  should  preyail.  Persons  who  are 
strangers  to  the  controyersy,  and  whose  characters  would  suffer 
more  or  less,  should  not  be  implicated  when  they  haye  no  op- 
portunity to  be  heard  unless  reasonable  certainty  in  the  plead- 
ing could  not  be  otherwise  attained.  As  a  general  rule,  it  will 
be  suflBcient  to  set  forth  the  time,  place,  and  particular  circum- 
stances of  the  defendant's  guilt,  without  introducing  private 
scandal,  which  might  subject  the  party  pleading  to  an  action 
for  damages  in  consequence  of  the  injury  thus  done  to  the 
character  of  a  third  party.  Seasonable  certainty  is  all  that  is 
required,  and  the  oourt  will  fayor  a  rule  which  can  attain  this 
end,  and  at  the  same  time  preserve  its  records  from  unnecessary 
scandal. 

We  therefore  think  that  this  cause  of  demurrer  is  not  well 
assigned.  The  court,  however,  having  erred  as  to  the  first 
cause  of  demurrer,  the  decree  must  be  reversed. 

Decree  reversed,  demurrer  sustained,  and  bill  dismissed. 

Chabob  ov  Adultbrt  with  Psbsons  Unknown  to  Libelant  u  Suyn- 
SBHT:  Adam$  v.  Adcmu,  51  Am.  Deo.  219,  note  221. 

Faoor  of  Adultibt  at  Ditfbbent  Plaob  fbom  Onb  Allbgbd  is  Insuvfi- 
aBHT:  Adams  v.  Adcam,  51  Am.  Dec  219. 

Aduufbbt  wan  be  Chaboed  as  Gommittbd  at  Pabtioulab  Timb  aitb 
PUflB:  CkHttitmberry  v.  Ckrittumberry,  25  Am.  Dec.  96. 


Digitized  by  VjOOQ IC 


408  Nixon  i;.  Forteb.  [Miaiv 


NnON    V.   POBTEB. 

(84  Mnnmpn.  697.1 

DmKD  Showv  to  bi  Thirtt  Txabs  Old  ob  Mobb  mat  bi  Pbotbd  by  prool 
of  the  dgiiatore  of  one  of  the  tabeoribing  witneeie%  for  it  ie  preemned 
that  the  tabeoribing  witneeees  une  either  beyond  the  jurlediotion  of  the 
ooort)  or  deed,  or  if  living,  that  their  memories  have  fidled  them  ae  to  the 
pertionlar  transection. 

Dbbd  is  Shown  to  bx  Amoibmt  bt  Fact  that  Obavtkx  Took  Posbbsbiok 
of  land  believed  to  be  conveyed  by  the  deed  shortly  after  the  date  of  the 
deed,  and  that  the  grantor  twenty  years  afterwards  acknowledged  that  he 
ezeoated  the  deed  upon  the  day  of  its  date. 

Dbbd  is  kot  Void  fob  Ungbrtaiutt  beoaose  from  lapse  of  time  it  may  be 
impoesible  to  identify  the  lands  conveyed  by  it. 

Plaob  ov  Dbpabtubb  or  Boundaribs  m  Dbbd  mat  bb  Pbovbd  by  direct 
evidence  or  common  reputation,  bat  it  must  be  ascertained  with  reason  sble 
certainty. 

That  is  Certain  Which  mat  bb  Bbndbbxd  Cbbtain  rxspbotivq  Dbsgbip- 
TioNS  IN  Dbedo. 

Dbbd  to  Dbfbndant  m  Ejbotmbnt  Exboutbd  undbb  Dbcbbb  or  Chav- 
OBBT  may  be  introdaced  by  the  plaintiff  withoat  the  production  of  the 
record  in  chanceiy,  for  the  purpose  of  showing  that  the  defendant  claims 
under  the  plaintiff's  grantor;  though  when  a  party  claims  title  in  him- 
self under  such  a  deed,  it  is  generally  necessary  to  produce  the  authority 
under  which  it  was  executed. 

VOLXTMB  or  StATB  PaPBBS  PoBUSHBD  UKDBB  AUTHOBITr  or  CONOBBSB  is 

public  record,  and  not  open  to  objection  as  being  secondary  evidence  of 
facts  therein  stated. 
Hbabsat  Evidbncb  OB  Refutation,  to  Pbotb  Boundabies,  must  bb  as 
Cbbtain  as  to  the  subject-matter  as  direct  evidence  would  be. 

AcmoN  by  the  heirs  of  John  Porter  against  Rebecca  Nixon  and 
Samuel  White,  brought  under  the  pleading  act  of  1850,  to  re- 
coyer  a  tract  of  land.  The  plaintiffs  offered  in  eyidence  a  deed 
from  Charles  Nicaise  to  John  Porter,  dated  September  23, 181G. 
The  deed  lyas  acknowledged  by  the  grantor  March  26, 1838,  be- 
fore Brush,  circuit  clerk  of  the  couniy,  but  to  the  certificate  of 
acknowledgment  Brush  had  not  affixed  his  official  seal.  Upon 
the  defendants'  objection,  the  court  refused  to  permit  this  deed 
to  be  read  upon  the  acknowledgment,  because  of  the  omission 
of  the  seal.  There  were  three  subscribing  witnesses  to  the  deed» 
and  the  plaintiffs  proved  the  death  of  one  of  them  and  the  gen- 
uineness of  his  signature.  Brush  also  testified  to  the  acknowl- 
edgment by  Nicaise.  The  defendants  objected  to  this  testimony, 
on  the  ground  that  tlie  subscribing  witnesses  ought  to  bo  pro* 
duced  or  proved  to  be  dead.  The  objection  was  overruled,  and 
the  defendants  excepted.    The  plaintiffs  bein^r  about  to  read  the 
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deed  to  the  juxy,  the  defendants  objected:  1.  That  the  boun* 
daries  in  the  deed  did  not  correspond  with  those  set  out  in  the 
complaint;  2.  That  the  deed  was  Toid  for  uncertainty  in  describ- 
ing the  land  conTeyed.  The  objections  were  overruled,  and  the 
defendants  excepted.  The  plaintiffs  then  offered  a  deed  to  the 
defendant  White,  executed  by  Pray,  administrator  of  Aveiy,  do* 
ceased,  pursuant  to  a  decree  in  chancery,  which  is  set  out  in  the 
deed.  The  decree  was  made  in  a  suit  by  White  against  Pray, 
and  recites  that  White  purchased  certain  lands  from  Avery,  who 
sold  them  as  tax  collector,  but  died  before  making  a  deed  there- 
for; that  one  of  the  tracts  was  sold  as  the  property  of  John  Por- 
ter, and  directs  Pray  to  execute  a  deed  conveying  the  lands  to 
White,  and  describes  the  lands.  A  certified  copy  of  the  decree 
in  chancery  was  appended  to  the  deed.  The  defendants  ob- 
jected: 1.  Because  the  whole  record  in  the  chancery  suit  was 
not  produced;  2.  Because  the  deed  did  not  purport  to  convey 
the  same  premises  as  those  described  in  thie  deed  from  Nicaise  to 
Porter.  The  objections  were  overruled,  and  the  court  admitted 
the  deed  to  show  that  the  defendants  claimed  title  from  the 
same  source  as  the  plaintiffs,  to  wit,  from  John  Porter.  The 
defendants  excepted.  The  plaintiffs  introduced  a  deed  from  the 
defendant  White  to  the  defendant  Nixon.  The  plaintiffs  then 
introduced  testimony  to  prove  the  boundaries  to  the  land.  The 
defendants'  objections,  on  the  ground  that  it  was  hearsay,  were 
overruled,  and  exceptions  taken.  The  defendants  sought  to  in- 
troduce an  extract  from  3  American  State  Papers,  Public  Lands, 
9,  to  show  that  Chatles  Nicaise,  the  grantor  of  Porter,  had  not 
complete  title  to  the  lands  in  question,  but  only  a  small  undi- 
vided interest.  The  court  refused  to  admit  this  evidence,  hold- 
ing that  the  defendants  were  estopped  by  the  plaintiffs'  evidence 
from  setting  up  an  outstanding  title.  The  defendants  excepted. 
Verdict  and  judgment  for  the  plaintiff.  Defendants'  motion 
for  a  new  trial  being  overruled,  they  sued  out  this  writ  of  error. 

W.  P,  Harris^  J.  C.  Monet^  and  Champlin  and  Adams,  for  the 
plaintiffs  in  error. 

F,  Anderson,  and  Oeorge  8.  and  W.  8.  Terger,  for  the  defend- 
ants in  error. 

By  Oourt,  Fisheb,  J.  This  was  an  action  brought  by  the 
plaintiffs  below  under  the  pleading  act  of  1850,  in  the  circuit 
eourt  of  Hancock  county,  to  recover  a  tract  of  land  alleged  to 
be  in  the  possession  of  the  defendants. 

The  plaintiffs  claim  as  heirs  at  law  of  John  Porter,  deceased, 
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to  whom  the  land  in  controversy  was  conyeyed  in  1816  by  one 
Charles  Nicaise;  and  the  first  error  assigned  relates  to  the  ad- 
mission of  this  deed  as  eyidence.  The  circumstance  of  Porter's 
possession,  in  1816  or  1818,  of  land  believed  to  be  the  same  land 
conveyed  by  the  deed,  coupled  with  the  acknowledgment  of 
Nicaise  in  1838  that  he  had  executed  the  deed  at  the  time  it  bears 
date,  was  sufficient  to  characterize  it  as  an  ancient  document  of 
more  than  thirty  years'  standing,  and  therefore  to  dispense  with 
the  strict  rules  of  proof  in  the  case.  The  antiquiiy  of  the  deed 
being  established,  the  law  presumes  that  the  subscribing  wit- 
nesses are  either  beyond  the  jurisdiction  of  the  court,  or  dead, 
or  if  living,  that  their  memories  have  failed  them  as  to  the  par- 
ticular transaction;  and  hence  the  deed  may  be  established  by 
other  and  inferior  testimony.  We  therefore  do  not  think  that 
the  court  erred  on  this  point. 

Again:  it  ia  said  that  the  deed  is  void  for  uncertainty  as  to  the 
description  of  the  land.  That  is  certain  which  may  be  rendered 
certain.  It  was  only  necessary  to  ascertain  the  south-east  cor- 
ner of  Bapp's  land  to  fix  the  boundaries,  by  survey,  of  the  whole 
tract.  His  comer  was  a  fact  (if  true)  which  might  be  ascertained 
in  the  usual  mode  of  ascertaining  boundaries,  either  by  direct 
proof  or  by  common  reputation.  Of  course,  as  the  certainty 
in  the  description  of  the  land  depends  upon  ascertaining  the 
place  of  departure,  it  must  follow  that  if  this  cannot  be  done 
with  reasonable  certainty  the  land  cannot  now  be  ascertained, 
though  it  may  have  been  capable  of  identity  at  the  time  the 
deed  was  executed.  The  deed  is  not  void  for  uncertainty, 
though  it  may  be  impossible  at  this  late  date  to  identify  the 
lands  embraced  in  it. 

It  is  next  said  that  the  court  erred  in  admitting  the  deed  from 
Pray  to  White  for  the  purpose  of  showing  that,  as  he  claims 
under  Porter,  he  admits  his  title.  This  deed  was  executed  under 
a  decree  of  the  superior  court  of  chancery,  and  it  was  objected 
that  the  record  should  have  been  produced  before  reading  the 
deed.  As  a  general  rule,  when  a  deed  is  executed  in  virtue  of 
a  decree,  or  other  power,  the  authority  should  be  produced;  but 
this  is  not  necessary  in  this  case.  The  plaintiffs  did  not  claim 
under  the  deed;  but  the  object  was  to  show  that  White  claimed 
under  it,  and  having  thus  admitted  the  title  of  the  plain tiifa* 
ancestor,  they  were  not  bound  to  go  beyond  the  deed  of  Nicaise 
for  the  purpose  of  proving  title.  The  deed  was  therefore  com- 
petent; but  it  may  have  been  insufficient  for  the  purpose  for 
which  it  was  introduced.     It  may  or  may  not  be  true  that  White 
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•elaimB  under  the  deed,  bat  this  is  a  question  of  fact  for  the 
inry. 

Again:  it  is  said  that  the  court  erred  in  rejecting  evidence  of- 
fered hy  the  defendants.  The  defendants  offered  the  third  vol- 
ume of  the  American  State  Papers,  entitled  Public  Lands,  for 
the  purpose  of  showing  the  extent  of  the  interest  of  Charles  Ni- 
caise  in  the  land  in  controversy,  and  the  court  rejected  this  evi- 
dence, on  the  ground  that  White  was  estopped  by  his  deed  from 
Pray.  It  is  admitted  in  argument  that  this  is  an  insufficient  rea- 
*8on;  that  White  was  not  estopped  by  the  deed  from  Pray.  But 
it  is  said  that  the  evidence  was  on  other  grounds  clearly  in- 
competent, as  it  was,  at  most,  of  a  secondary  character.  This 
point  has  been  directly  decided  by  the  supreme  court  of  the 
United  States,  holding  the  evidence  competent;  and  we  will, 
"therefore,  without  attempting  to  add  anything  to  what  has  been 
•said  by  that  court,  follow  the*rule  there  laid  down:  Waihins  v. 
Holman,  16  Pet.  66.  The  court  below  therefore  erred  in  reject- 
ing this  evidence. 

We  may  remark,  upon  the  motion  for  a  new  trial,  that,  in  our 
-opinion,  tiie  evidence  was  insufficient  to  uphold  the  verdict.  We 
are  satisfied  that  boundary  may  be  proved  by  reputation,  or  in 
other  words,  by  hearsay  evidence;  but  this  evidence  must  be  as 
certain  as  to  the  subject-matter  as  direct  evidence  would  be  if 
introduced.  There  is  an  utter  want  of  certainty  in  the  evidence 
io  identify  the  land  with  the  deed  under  which  the  plaintiffs 
-claim.     The  heirship  of  the  plaintifiGs  is  suffidentiy  proved. 

Judgment  reversed,  and  new  trial  granted. 

Turn  PBiNOiPAL  OAsm  WM  before  this  court  again,  and  U  reported  in  38 
Mia8.401. 

Exiounoif  OF  Anoisnt  Dkxd  kebd  not  bx  Proved  when  in  poaBeedoii 
of  party  claiming  under  it,  and  when  posseesion  of  the  land  has  followed  itt 
Beverly  t.  Bvrke^  54  Am.  Dec.  861;  SeOU  v.  Aliaon,  52  Id.  303;  Crane  v. 
MarahaO,  33  Id.  631,  and  note. 

Pabol  Evidsnox  18  ApinflsniLx  to  Sxplain  Unoxbtaik  Dxsoriptioh 
-a  Dbkd:  Camley  v.  Stanfield,  60  Am.  Deo.  219,  and  caaes  cited  in  the  note 
222;  Liek  v.  0'D<mneU,  58  Id.  383,  note  384. 

DucD  BiooMn  Vnn>  fob  UNOXBTAnfTT  when  Dssobiftion  u  so  In 
'DBFiNiTB  that  landa  conveyed  cannot  be  identified:  Howard  t.  Norths  61 
Am.  Dec.  160;  note  to  Oont  v.  Hwuucker,  66  Id.  414;  otherwise  not:  Cflark 
r,  Munyan,  33  Id.  762;  Harmon  v.  Jatne$,  46  Id.  206;  Liek  v.  0*D<mneU,  68 
Id.  383;  ChoteauT.  Jimet,  60Id.  460;  Camley  y.  Stfu^fiM,  eo Id.  219. 

That  u  Certain  Which  mat  be  Made  Certain  respecting  descriptions 
•in  deeds:  See  Armttrang  y.  Mudd^  50  Am.  Dec.  545. 

Heabeat  Evidence  is  Ai>iii8sible  to  Pbove  Boundaries:  RUey  v.  Oriffia^ 
m  Am.  Dec  726;  Okammany,  TwUeheU,  68  Id.  773;  MarHmy.  JlHfiMm,  60 
Cd.  463. 
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Bttlliit  v.  Tatlob. 

[84  KmnsiPFi,  706.] 

VOUTHTABT    SKTTLIMX5T  OV    Onx's    PbOPBBTT  FOR  BeKKFIT  OV  HIS  WlVS 

AND  Chubbbk,  made  for  the  sole  purpose  of  protecting  his  family  against 
the  aoddents  of  trade  by  saving  the  property  from  the  payment  of  debt* 
afterwards  to  be  contracted,  will  be  upheld  against  his  subsequent 
creditors,  unless  it  shall  appear  thai  the  property  thus  conyeyed  remained 
80  situated  as  to  mislead  easily  as  to  the  true  state  of  the  title,  and  to 
induce  credit  upon  the  belief  that  the  title  remained  unchanged. 

Dub  Rsoistration  ov  Voluntart  Contbtanox  is  Nones  to  World  noi 
to  trust  the  donor  longer  upon  the  faith  of  the  property  conveyed;  hence 
such  a  conveyance  cannot  be  regarded  as  an  act  done  in  secret 

Crxditobs  oannot  Attack  Voluntart  Contstancb  bt  Solvent  Partnbr 
on  ground  that  it  Mras  made  without  the  knowledge  of  his  insolvent  oo* 
partner,  since  the  latter  himself  could  not  complain. 

Possession  of  Pxbsonal  Propxrtt  bt  Onb  Who  has  Gonvetbd  It  Vol- 
UNTARiLT  in  Trust  FOR  HIS  WiFE  AND  Childrbn,  by  a  deed  duly  re- 
corded, is  not  fraudulent  as  to  creditors,  but  will  be  regarded  as  the  pos- 
session of  those  beneficially  interested. 

CONVETANGB    FRAUDULENT    AND  VoiD  AS  TO    EXISTING    CrEDITOBS  IS  NOT 

Von)  AS  TO  Subsequent  Cbbditobs,  where  the  statute  provides  that  snco- 
conveyance  shall  be  void  *'  only  "  as  to  those  who  are  thereby  defrauded^ 
it  operates  to  transfer  the  tiUe  to  the  property  subject  to  the  incum- 
branoe  of  the  grantor's  debts  then  ecdsting. 
Dbed  Dult  Acknowledged  and  Recorded  dobs  not  Transfer  Tmji 

UNTIL  DeLTVERT  TO  GrANTEB. 

Due  Acknowledgment  and  Recording  of  Deed  is  Mbrblt  Prbsumptiyb,. 

NOT  GONCLUSIYB,  EvIDBNCB  OF  DeLIVBRT. 

Voluntart  Ck)NyBTANCB  Dult  Recorded  is  Void  as  to  Subsbqubnt 
Creditors  when  fraud  has  intervened,  as  where  the  deed  was  never  de- 
livered to  the  trustee  named  therein,  or  where  the  debtor,  before  the 
execution  of  his  deed,  made  an  arrangement  with  another  to  make  him 
advancements,  and  to  recommend  him  to  others  for  credit,  and  upon  the 
faith  of  such  recommendations  he  was  given  credit,  for  the  credit  thus 
given  relates  back  to  the  date  of  the  agreement  for  recommendations, 
when  the  party  recommending  is  presumed  to  have  investigated  the 
pecuniary  condition  of  the  debtor,  and  in  subsequently  recommendmg  he 
was  not  bound  to  investigate  anew.  In  using  the  agreement  as  a  means 
of  obtaining  credit,  the  debtor,  in  substance,  obtained  credit  directly  upon 
the  faith  of  the  property  conveyed. 

Voluntart  Conyetancb  of  Propbrtt  upon  Faith  of  Which  Debts 
WERE  Contracted,  under  circumstinces  clearly  showing  that  the  debtor 
was  at  the  time  the  true  owner,  isfniudulent  and  void  as  to  the  creditors. 

Creditor  Who  has  Reduced  Debt  to  Judgment  in  Federal  Court 
Held  within  State  may  maintain  a  bill  in  the  state  courts  to  annul  thv 
debtor's  fraudulent  conveyance  of  his  property. 

Bill  in  equity  filed  by  Bullitt,  Miller,  &  Co.,  Muny,  Miller,  A. 
Oo. ,  and  Bobert  Bichards,  against  Taylor  &  Bichardson,  Barah  A. 
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Taylor,  wife  of  defendant  Taylor,  and  Beber,  the  trustee  in  the 
trust  deed  sought  to  be  avoided.    The  opinion  states  the  facts. 

W.  C.  Harper,  T.  P.  Ware,  J.  D.  Freeman^  and  W.  P.  Harris^ 
for  the  appellants. 

F,  Anderson  and  W,  8.  Terger,  for  the  appellees. 

By  Court,  Fishbb,  J.  This  was  a  bill  filed  by  the  complain* 
ants,  as  judgment  creditors  of  the  late  firm  of  Taylor  &  Bioh- 
ardson,  in  the  chancery  court  of  Bankin  county,  to  have  a  deed 
executed  by  the  defendant  Taylor  declared  Toid  on  the  ground 
of  fraud,  and  to  subject  the  property  thereby  attempted  to  be 
conyeyed  to  the  payment  of  said  judgments. 

The  defendants  below  demurred  to  the  bill,  and  the  court 
sustained  the  demurrer,  from  which  decree  the  complainants 
have  prosecuted  this  appeal. 

The  main  ground  of  demurrer  is  that  it  appears  by  the  bill 
that  the  complainants  did  not  become  creditors  of  the  firm  of 
Taylor  &  Bichardson  until  a  year  or  more  after  the  execution  of 
the  deed,  and  that  although  it  may  have  been  yoluntaiy,  still 
the  complainants  have  no  right  to  assail  it.  The  law  now  ap- 
pears to  be  well  settled  that  a  man  may,  for  the  sole  purpose  of 
protecting  his  family  against  the  casualties  and  accidents  of 
trade,  settle  his  property  for  their  benefit,  and  that  such  settle* 
ment-will  be  upheld  against  his  subsequent  creditors,  unless  it 
shall  appear  that  the  property  was  so  situated  that  the  community 
could  have  been  easily  misled  as  to  the  title  of  the  true  owner. 
The  deed  being  its  own  exponent  in  this  case,  the  object  of 
Taylor  was  manifestly  to  settle  his  property  on  his  family;  and 
if  this  was  the  whole  case,  we  should  feel  no  hesitation  in  hold- 
ing that  the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  bill.  The  very  object  of  such  settlement  by  a 
man  engaged  in  commerce  is  to  prefer  his  family  to  those  who 
may  thereafter  become  his  creditors,  and  it  maybe  safely  admi^^r 
ted  that  the  design  was  to  protect  the  property  couTcyed  against 
the  debts  thus  to  be  contracted;  for  otherwise  the  conveyance 
would  be  simply  an  idle  ceremony.  The  right  to  make  the  set- 
tlement carries  with  it  the  right  to  the  beneficiaries  to  hold  and 
enjoy  the  property  against  the  claims  of  the  donor,  or  against 
those  who  may  assert  a  title  through  him.  The  conveyance, 
when  executed  according  to  the  forms  and  ceremonies  of  the 
law,  and  made  a  matter  of  record,  is  dotice  to  the  world  not  to 
trust  the  donor  longer  upon  the  faith  of  the  property  conveyed; 
and  while  it  may  have  the  effect  of  impairipg  his  credit,  it  can- 
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not  be  regarded  as  a  frand  upon  those  who  have  ample  oppor* 
tunity  to  learn  his  true  condition. 

But  as  already  remarked,  we  must  go  further  and  ascertaiik 
whether  this  is  the  case  made  by  the  bill.  It  is  in  the  first  place^ 
alleged  that  Eichardson  was,  at  the  date  of  the  copartnership, 
and  at  the  date  of  the  deed,  insolyent;  that  Taylor  was  then 
known  to  be  worth  about  the  sum  of  ten  thousand  dollars,  con- 
sisting of  the  property  conveyed  by  the  deed;  that  the  firm  had 
recently  purchased  a  stock  of  goods  and  contracted  debts  to  the 
amount  of  about  thirteen  thousand  dollars,  and  that  about  nine 
thousand  five  hundred  dollars  of  this  sum  remained  unpaid  at 
the  time  Taylor  executed  the  deed.  It  however  appears  that  the 
larger  portion  of  the  goods  purchased  were  in  the  possession  of 
the  firm  at  this  time. 

The  bill  then  proceeds  to  charge  that  the  object  of  the  deed 
was  to  defraud  the  creditors  of  said  firm,  and  also  to  defraud 
those  who  might  thereaf  teir  become  creditors.  In  order  that  the 
true  questions  may  be  presented,  we  will,  at  the  risk  of  being 
tedious,  quote  the  allegations  of  the  bill  relating  to  this  branch 
of  the  case.  It  alleges  "  that  on  the  twelfth  of  February,  1852^ 
the  defendant  Taylor  secretly,  and  with  the  intent  to  defraud 
his  then  creditors,  and  also  with  the  view  and  intent  of  con- 
tracting other  debts  with  complainants,  and  others  for  large 
amounts,  and  to  defraud  them,  and  without  the  knowledge  of 
the  defendant  Eichardson,  his  partner  in  business,  and  without 
any  consideration  whatever,  made  a  deed  in  trust  and  gift  of  all 
his  then  remaining  property  and  slaves  to  the  defendant  Beber 
for  the  use  and  benefit  of  himself  and  wife,  the  defendant  Sarah 
A.  Taylor."  A  copy  of  the  deed  being  made  an  exhibit  to  the 
bill,  the  title  of  the  slaves  appears  to  have  been  conveyed  to- 
Beber  for  the  use  of  Taylor's  wife  and  children,  and  he  does  not 
appear  as  a  party  interested  therein.  The  bill  then' proceeds  a» 
follows:  ''  That  neither  the  deed  nor  slaves,  or  either  of  them, 
was  ever  delivered  to  the  trustee  Beber,  but  that  the  said  Taylor 
remained  in  the  quiet  possession,  use,  and  control  of  the  same. 
That  immediately  after  the  said  partnership  was  formed,  and  be- 
fore the  deed  was  made  or  recorded,  so  far  as  the  complainants 
know  or  believe,  and  while  complainants  had  been  led  by 
said  Taylor  and  Bichardson  to  believe  that  all  the  property  of 
said  Taylor  was  subject  to  the  firm  debts  of  Taylor  &  Bichard- 
son, they,  the  said  Taylor  &  Bichardson,  made  a  commercial  ar- 
rangement with  Wright,  Williams,  &  Co.  of  New  Orleans,  to 
iB^oma  and  pay  the  existing  liabilities,  then  recently  contracted. 
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and  to  advance  to  them  all  amounts  of  money,  or  the  greater 
part  thereof,  necessary  to  carry  on  the  business,  and  to  give  them 
credit  by  mercantile  recommendation  and  letters  of  credit  to  buy 
goods  of  complainants  and  elsewhere,  and  said  Wright,  Williams, 
&  Co.  were  informed,  and  believed  at  the  time  of  said  arrange- 
ment, that  said  Taylor  was  the  owner  of  said  slaves  in  said  deed 
mentioned,  and  was  the  sole  responsible  party."  The  bill  then 
proceeds  to  state  that  Wright,  Williams,  &  Co.  paid  off  the  debts 
existing  against  the  firm  at  the  date  of  the  deed,  that  they  from 
time  to  time  advanced  large  sums  of  money  to  the  firm,  that  the 
complainant's  debts  were  in  part  contracted  on  the  faith  of  let- 
ters given  by  Wright,  Williams,  &  Co.,  and  upon  the  faith  of 
said  slaves.  It  appears  that  the  debts  due  to  Wright,  Williams, 
&  Co.  have  been  paid. 

These  several  allegations  will  be  noticed  in  the  order  in  which 
they  are  made  by  the  bill. 

It  is  said  that  the  deed  was  secretly  executed.  The  bill  al- 
leges that  it  was  duly-acknowledged  and  recorded.  That  which 
is  placed  upon  the  public  records  of  the  country  can  never  be 
regarded  as  an  act  done  in  secret.  The  bill  therefore  simply 
contradicts  itself  in  this  respect.  Again,  it  is  said  that  Bichard- 
son,  the  other  partner,  was  kept  in  ignorance  of  the  deed.  He 
is  alleged  to  have  been  at  the  time  insolvent,  and  having  no  in- 
dividual property  liable  to  the  copartnership  debts,  he  could 
not  complain  that  Taylor  had  placed  himself  in  the  same  situa- 
tion; and  creditors  coxdd  not  complain  of  an  injury  to  Biohard- 
Bon  when  he  himself  coxdd  not  complain. 

Next,  it  is  said  that  Taylor  remained  in  possession  of  the  prop- 
erty. Supposing  the  beneficial  interest  to  have  passed  to  hia 
wife  and  children,  and  that  the  deed  was  properly  recorded, 
Taylor's  possession  in  such  case  would  be  regarded  as  the  pos- 
session of  those  having  the  right,  and  who,  under  the  laws  and 
customs  of  society,  constituted  his  family. 

It  is  again  said  that  the  object  of  the  deed  was  to  defraud  the 
existing  creditors  of  the  firm,  and  that  it  is  therefore  void  as  to 
the  subsequent  creditors. 

It  must  be  admitted  that  when  a  deed  is  shown  to  be  fraudu* 
lent  as  to  existing  creditors,  very  high  authority  can  be  pro- 
duced to  show  that  it  is  likewise  void  as  to  subsequent  creditors. 
If,  however,  we  keep  in  view  the  principle  which  lies  at  the  foun- 
dation of  the  authorities  holding  this  doctrine,  it  is  believed 
that  no  difficulty  will  be  experienced  in  arriving  at  a  correct 
conclusion.    It  is  a  familiar  rule  of  the  common  law  that  fraud 


Digitized  by  VjOOQ IC 


416  Bullitt  v.  Tatlok  [Misa. 

Titiaies  every  tmnsaotion  into  which  it  enters,  and  oourtB,  acting 
with  reference  to  this  rule,  have  frequently  declared  that  con- 
veyances intended  in  their  inception  to  defraud  creditors,  and 
therefore  void  to  all  intents  and  purposes,  should  be  treated  as 
void  not  only  as  to  existing  creditors,  but  likewise  as  to  subse- 
quent creditors.  The  transaction  being  void,  neither  party,  upon 
the  establishment  of  the  fraud,  could  enforce  the  contract,  but 
each  was  left  by  the  court  where  he  had  elected  to  place  himself — 
beyond  the  protection  of  the  law.  In  subjecting  the  property 
to  the  payment  of  the  debts  of  subsequent  creditors,  the  courts, 
following  this  rule,  acted  upon  the  principle  that,  as  the  convey- 
ance was  void,  the  title  never  in  fact  passed  to  the  fraudulent 
vendee,  and  as  the  investigation  of  the  fraud  in  such  case  also  in* 
volved  the  question  of  ownership  of  the  property,  the  court,  on 
ascertaining  the  existence  of  the  fraud,  declared  what  was  but  a 
natural  consequence  of  the  rule,  that  the  title  was  still  in  the 
fraudulent  vendor,  and  that  such  title  should  be  made  subser- 
vient to  the  claims  of  creditors.  But  the  true  question  here  is, 
how  far  this  rule  has  been  modified  by  the  statute  on  this  sub- 
ject. It  declares  that  such  conveyance  shall  **  only''  be  void  as 
against  those  who  are  delayed,  hindered,  or  defrauded  in  the 
collection  of  their  debts,  etc. :  Hutch.  Code,  638.  This  statute 
has  already  been  construed  to  apply  only  to  existing  creditors, 
but  if  it  were  now  an  open  question,  the  language  would  seem 
to  be  too  clear  to  admit  of  construction.  The  conveyance  is  void 
as  to  all  who  are  at  the  time  of  its  execution  in  a  situation  to  be 
injured  by  it,  but  valid  as  to  all  others.  It  operates  to  transfer 
the  title  to  the  property,  but  transfers  it  with  the  incumbrance 
of  the  grantor's  debts  then  existing. 

It  must  result  from  the  dominion  which  every  man  haaover 
his  property,  that  he  may  dispose  of  it  in  such  manner  as  best 
accords  wiUi  his  own  will  and  judgment,  except  in  those  cases 
where  the  law,  from  considerations  of  policy,  has  thought  proper 
to  impose  limitations  upon  this  right. 

And  the  same  may  be  said  with  respect  to  the  right  to  acquire 
property.  The  right  of  disposition  by  the  grantor  and  of  acqui- 
sition by  the  grantee  both  existing  without  restriction  at  the 
same  time,  it  is  difficult  to  conceive  upon  what  principle  persons 
who  were  not  in  a  situation  to  be  injured  by  the  transaction  can 
complain  of  it.  Of  course,  if  fraud  has  intervened,  this  consti- 
tutes an  exception  to  the  rule,  and  this  brings  us  to  the  material 
point  in  this  case.  It  is  said  that  one  object  of  the  conveyance 
was  to  defraud  the  complainants,  and  others  who  might  become 
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the  creditors  of  the  firm  after  the  ezeontion  of  this  deed.  The 
facts  from  which  such  fraud  may  be  fairly  inferred  are  alleged, 
and  their  truth  being  admitted  by  the  demurrer,  the  complain- 
ants, under  this  state  of  the  case,  are  of  course  entitled  to  relief. 
It  is  expressly  alleged  that  neither  the  property  nor  the  deed 
was  ever  deliyered  to  the  trustee  Beber.  Whether  viewed  as  a 
gift  or  as  a  bargain  and  sale,  the  title  to  the  property  still  re- 
mained in  the  debtor,  and  it  is  therefore  liable  to  the  complain- 
ants' judgments.  The  act  of  making,  acknowledging,  and  hav- 
ing the  deed  recorded  would  not  be  sufficient  to  transfer  the 
title,  for  the  reason  that  a  contract  can  only  be  consummated 
by  the  act  of  two  persons,  or,  in  technical  language,  by  the  assent 
of  two  minds,  one  agreeing  to  part  with  and  the  other  to  accept 
the  title.  Until  the  deed  was  delivered,  it  was  at  most  but  a 
proposition  to  convey,  which  coxdd  have  been  withdrawn  at  any 
time  before  it  was  accepted  by  the  other  party.  It  is  no  answer 
to  this  position  to  say  that  when  a  deed  has  been  properly 
acknowledged  and  recorded,  a  delivery  will  be  presumed;  for 
this  presumption,  like  all  presumptions  which  exist  only  for  the 
sake  of  convenience,  must  yield  to  facts,  when  established.  The 
bill  all^fes  that  the  deed  was  not  delivered,  and  this  allegation 
being  admitted,  it  is  no  longer  a  question  as  to  what  facts  will 
be  presumed,  but  what  facts  exist  to  overthrow  the  presumption. 
If  the  rule  were  once  firmly  established  that  the  registry  of  a 
deed  should  be  taken  as  conclusive  evidence  of  a  delivery,  a 
man  desiring  to  defraud  his  creditors  would  have  nothing  to  do 
but  to  describe  some  fictitious  person  as  a  grantee  for  a  valuable 
consideration,  in  a  deed,  acknowledge  it,  and  have  it  made  a 
matter  of  record;  and  this  is  really  the  proposition  attempted  to 
be  established  by  this  allegation  of  the  bill. 

Again :  it  is  alleged  that  prior  to  the  execution  of  the  deed  an 
arrangement  was  made  with  Wright,  Williams,  &  Go.  for  them 
to  make  certain  advances  to  the  firm  of  Taylor  &  Richardson, 
and  to  recommend  them  to  others  for  credit;  and  that  upon  the 
faith  of  the  recommendations  thus  given  by  Wright,  Williams, 
ft  Co.  the  complainants  gave  credit  to  said  firm.  Credit  given 
under  this  state  of  case  would  relate  back  to  the  agreement  with 
Wright,  Williams,  &  Co.,  and  the  complainants'  claims  would 
therefore  overreach  the  deed  executed  by  Taylor.  Wright,  Wil- 
liams, &  Co.,  in  giving  credit,  or  in  recommending  the  firm  of 
Taylor  &  Richardson  for  credit,  were  governed  by  this  agree- 
ment, and  they,  Wright,  Williams,  &  Co.,  must  be  presumed  to 
have  investigated  the  condition  of  the  firm,  and  of  its  individual 
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members,  before  entering  into  the  agreement;  and  being  then 
satisfied  of  tbeir  condition,  they  were  not  bound,  while  this  ar- 
rangement regulated  the  conduct  of  all  the  parties,  to  make 
other  investigations  at  the  time  each  item  of  credit  was  given  or 
recommended  to  the  firm. 

Taylor  &  Bichardson,  then,  making  known  their  intention  or 
wish  to  contract  debts  in  future,  and  actually  making  their 
arrangements  to  dp  so  must  be  supposed  to,  have  made  known 
their  ability  to  meet  such  obligations;  and  using  their  property 
as  the  means  of  obtaining  the  agreement  from  Wright,Williams, 
&  Co. ,  and  using  the  agreement  as  the  means  of  obtaining  credit, 
it  would,  in  substance,  be  the  same  as  obtaining  credit  directly 
upon  the  faith  of  the  properly.  Under  this  view  of  the  case,  it 
falls  clearly  within  the  operation  of  the  rule  which  declares  that 
if  the  debts  were  contracted  upon  the  faith  of  the  properly, 
under  circumstances  clearly  showing,  as  in  this  case,  that  the 
debtor  was  at  the  time  the  true  owner,  the  conveyance  will  be 
regarded  as  fraudulent  and  void  at  the  instance  of  creditors. 

Another  ground  of  demurrer  which  has  been  argued  is,  that 
the  bill  shows  that  the  judgments  sought  to  be  enforced  were 
recovered  in  the  United  States  court  at  Jackson,  and  that,  being 
foreign  judgments,  as  is  alleged,  the  bill  cannot  be  maintained. 
While  a  judgment  of  the  United  States  court  may,  in  some 
respects,  be  regarded  as  a  foreign  judgment,  it  is  not  so  in  the 
full  sense  of  the  term.  Such  judgments  may  be  enforced  by 
execution  against  the  property  of  the  debtor,  like  state  judg- 
ments, and  indeed,  they  are  in  the  main  regulated  by  statie  laws. 
It  is  only  necessary,  to  maintain  the  bill,  to  make  the  same  alle- 
gations in  regard  to  these  judgments  which  would  be  made  in 
regard  to  judgments  of  the  state  courts,  that  in  consequence  of 
the  fraud  the  remedy  had  become  ineffectual  by  execution  at 
law.  We  therefore  do  not  think  this  ground  of  demurrer 
can  prevail. 

Decree  reversed,  demurrer  overruled,  and  cause  remanded  for 
answer  in  sixiy  days. 

Hahdt,  J.,  dissented  from  some  of  the  views  expressed  in  the 
opinion  of  Fibhxb,  J.,  but  concurred  as  to  the  conclusion. 

BEOORDQfO  DSKD  IS    ONLY    PrDIA    FaOIB    EvmSNOB    OF    ITS  DXLIVKBT: 

Huffman  v.  Maehall,  64  Am.  Deo.  637,  and  oaaes  cited  in  note  647;  Wdlbam 
V.  Weaver,  63  Id.  235,  note  246.  Inferences  may  be  drawn  from  the  date  ot 
the  deed  and  acknowledgment  as  to  the  time  of  delivery.  The  acknowledg- 
ment and  sabeeqnent  regirtration  is  presumptive,  bat  not  oonolnsiTe,  evidenoe 
o<  delivmry:  ClaSbcfne  v.  Ilolmet,  51  Miss.  153,  citing  the  principal  < 
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Belivzbt  ov  Dexd  is  Bssxhtzal  to  its  Vauditt:  WeObom  ▼.  Weaver^ 
63  Am.  Deo.  235;  Wood  v.  Ingraham^  51  Id.  671>  and  cases  cited  in  the  note 
674. 

Bill  by  Cbbditor  to  Sbt  asidx  Fraudulent  Conyktancb,  necessity  of 
Judgment  and  execotion  returned  nnsatisfied,  to  maintain:  See  Htfneman  t. 
Jkummberg^  65  An«.  Dec.  519,  note  521. 

SUBSXQUXNT    PUBOHASKR    OB    ObKI>ITOB    WITH    NOTIOX    OV    FrAUDULBNT 

CoNYZTAKOX  CANNOT  Atoid  It:  FowUt  ▼.  Stoneum^  62  Am.  Deo.  490,  note 
/SOO,  citing  other  cases. 

Voluntabt  Contetancxs,  when  Fraudulent  as  to  Subsequent  Cbedi*^ 
XOBS:  Bangor  v.  Warren^  56  Am.  Dec  657,  note  662;  Jllariin  v.  OUver,  49  Id. 
717;  EUioU  y.  Hom,  44  Id.  488;  Hester  v.  WUkmaon,  Id.  303;  Clark  v.  I^ench^ 
89  Id.  618;  HtOMaon  v.  KeUi/,  Id.  250;  MUler  v.  MUUr,  Id.  597,  note  599;  note 
to  Oreer  ▼.  Wright^  52  Id.  119.  The  principal  case  is  cited  to  the  point  that 
under  the  Mississippi  statate  of  frauds  a  conveyance  or  contract  fraudulent 
as  to  creditors  is  not  Toid  as  to  subsequent  creditors,  and  cannot  be  attacked 
by  them  unless  made  with  intent  to  defraud  them:  SummerB  v.  Boos,  42  Miss. 
788;  HUUard  v.  CagU.  46  Id.  341. 

Voluntabt  Ck>NyETANOEs  vob  Benefit  ov  Wife  and  Childben  abb: 
Good  aoainsv  Subsequent  Cbeditobs:  Martm  v.  0/tver,  49  Am.  Dec  717 1 
HtaUTY.  WUBmofi,  44 Id.  303. 

Betkntion  07  Possession  bt  Vendob  ob  Donob  of  Personal  Profebtt 
after  absolute  sale  or  gift  is  prima  faae  evidence  of  fraud:  FUmmg  ▼.  IWii. 
asMi.  OOAm.  Deo.  818;  ShaddohY.  KnoU,  53  Id.  63,  and  notes. 
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DmnmoA  v.  Got. 

Tmm  BHUun  to  Fraubulbmt  Dkbtor  fob  caxditobs  ov  Vvwcmaem  o« 
Lavd  in  Ahothsb's  Name  by  each  debtor  to  defnmd  hit  orediton,  and 
the  debtor's- interest  is  subject  to  sale  on  execation,  and  the  execution 
porohaser  may  in  equity  compel  the  holder  of  the  legal  title  to  convey 
to  him,  to  sarrender  possession,  and  to  aooount  for  the  rents  and  profits. 

PPBOHAHIB     ON    EXSOUTION     AGAINST     FbAUDULBNT    DeBTOB    MUST    HAVB 

Shxbitf's  Dbbd  to  laud  purchased  by  such  debtor  in  another's  name  to 
defraud  his  creditors  before  he  can  maintain  a  suit  to  compel  the  holder 
of  the  legal  title  to  convey  to  him. 

PBTinoN  to  compel  a  conyeyance  of  certain  land  to  the  plain* 
tiff,  and  a  surrender  of  possession,  and  to  recover  for  the  use 
and  occupation.  The  substance  of  the  petition  was  that  one 
John  Coy,  being  indebted  to  the  plaintiff,  purchased  the  realty 
now  in  question  of  one  Collins  Coy,  and  paid  therefor  in  per- 
sonal property,  and  for  the  purpose  of  defrauding  his  creditors 
•caused  the  title  bond  to  be  made  to  one  Prewitt,  in  trust  for 
John  Coy's  wife  and  her  children,  Prewitt  having  knowledge 
of  the  fraudulent  design,  and  that  the  plaintiff,  having  obtained 
judgment  against  John  Coy  for  his  debt,  had  purchased  the  land 
on  execution.  There  was  no  allegation  that  he  had  received 
the  sheriff's  deed.  John  Coy  and  wife,  Collins  Coy,  and  Prewitt 
were  all  defendants.  Demurrer  to  the  petition,  and  judgment 
for  the  defendants  on  the  demurrer.  The  plaintiff  brought 
.error. 

Shaokelfordy  for  the  plaintiff  in  error. 

.ZUni^r,  for  the  defendant  in  error. 
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By  Court,  Lbonabd,  J.  This  judgment  will  be  aflSrmed;  but 
we  proceed  on  grounds  altogether  different  from  those  that  have 
been  suggested  to  us  in  the  briefs.  We  decided  at  our  last  fall 
term  at  St.  Louis,  in  the  case  of  Banbin  v.  Marper,  23  Mo.  579, 
that  where  a  father  purchased  land  with  his  own  money,  in  the 
name  of  a  child,  in  order  to  defraud  his  creditors,  there  was  a 
resulting  trust  to  the  father  in  favor  of  the  creditors,  which  was 
subject  to  sale  under  our  execution  laws.  In  that  case  the  land 
was  sold  and  conveyed  by  sheriff's  deed  to  the  plaintiff,  who- 
filed  his  petition  stating  these  facts,  and  upon  a  trial  and  verdici 
he  obtained  a  judgment  vesting  the  legal  title  in  him  and  for 
the  possession  and  damages.  And  at  the  same  term,  in  the  case* 
of  Eddy  T.  Baldwin,  Id.  588,  we  applied  the  same  doctrine  to  a 
ease  where  the  alleged  fraudulent  purchase  of  the  land  sold  under 
execution  was  made  by  the  husband  in  the  name  of  a  stranger 
as  trustee,  upon  expressed  trusts,  in  favor  of  the  wife.  Accord- 
ing to  these  decisions,  it  would  seem  that  if  the  facts  be  in  tlie 
present  case  as  stated  in  the  petition,  and  the  plaintiff  had  com- 
pleted his  purchase  by  taking  the  sheriff's  deed  for  the  land 
bought,  he  would  have  become  the  beneficial  owner  of  the  prop- 
erty, and  might  have  filed  his  petition  to  have  the  alleged  fraud 
tried  and  the  trustee  decreed  to  convey  the  legal  title  to  him, 
and  for  the  possession  of  the  land,  and  an  account  of  the  rents 
that  had  accrued  since  the  purchase.  But  the  fatal  defect  in 
the  petition  is,  it  is  not  shown  that  the  sheriff  had  executed  a 
deed  to  the  plaintiff,  which  of  course  was  necessary  to  complete 
the  purchase  and  transfer  to  the  purchaser  the  rights  of  th& 
judgment  debtor  in  the  land.  This  may  have  been  an  accidental 
omission  on  the  part  of  the  pleader,  or  it  may  be  that  the  deed 
has  never  been  made;  but  however  the  truth  may  be,  we  must 
assume  upon  this  demurrer  that  there  was  no  conveyance,  and 
therefore  the  plaintiff  was  not  entitled  to  the  relief  he  asked. 

Although  a  judgment  creditor  may,  before  proceeding  to  a 
sale  of  land  alleged  to  have  been  fraudulently  conveyed,  go  inta 
equity  for  the  purpose  of  having  the  question  of  fraud  there 
tried,  and  the  land  sold  under  a  decree  for  that  purpose,  and 
the  proceeds  applied  to  the  payment  of  his  debt,  yet  this  peti- 
tion does  not  seem  to  have  been  framed  with  any  view  to  that 
kind  of  relief,  and  we  are  not  perhaps  at  liberty  to  treat  it  as 
such,  after  the  party's  averment  of  the  execution  sale,  even  if 
the  allegations  of  the  petition  were  otherwise  sufiScient  to  entitle 
the  plaintiff  to  the  other  relief  indicated. 

The  judgment  upon  the  demurrer  must  therefore  be  affirmed^ 
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and  ihe  party  will  ihen,  of  course,  complete  his  purchase  by 
taking  a  deed,  and  afterwards  institute  such  fresh  proceedings 
as  he  may  deem  appropriate  to  his  case.    The  judgment  is 

affirmed.  _____ 

Rbsui/fiko  Tbusts  Gsnxraxxt,  whxrb  Oks  Fubnishes  Pubchasb  Monst 
and  anoiber  takes  the  oonreytoicez  See  Otbome  ▼.  BndieoU^  65  Am.  Deo.  49S| 
SuUivan  v.  McLtnoM^  Id.  780;  BmUh  v.  Strahan,  67  Id.  622»  and  oasea  cited 
in  the  notes  thereto. 

EqUITABLB  IlTTXRBSTS  IN  BeaLTT  AND  PBRSONALTT,  LlABILITT  OF,  TO  Bx- 

EonnoN:  See  Bke  ada.  BumeU^  42  Am.  Dec.  336;  Cohen  v.  CamM^  45  Id. 
267;  Harmon  ▼.  James,  Id.  296;  PiU§  v.  BuOard,  46  Id.  405;  Woffe  v.  DoweU, 
61  Id.  147;  PraU  ▼.  PhilUpa,  60  Id.  162,  and  notes  thereto.  To  the  point 
that  a  trust  results  to  a  fraudulent  debtor  for  the  benefit  of  his  creditors  in 
laud  purchased  by  him  and  caused  to  be  conveyed  to  another,  and  that  such 
trust  may  be  sold  on  execution,  the  principal  case  is  cited  in  Rogers  v.  Careys 
47  Mo.  237.  In  Mellvaine  v.  Smith,  42  Id.  45,  55,  the  principal  case  is  re- 
ferral to  with  others  as  warranting  a  distinction  between  a  vested  equitable 
estate  in  possession  and  a  mere  ground  of  equitable  relief  against  a  trustee, 
such  as  a  simple  right  to  maintain  a  suit  in  equity,  as  regards  the  liability  of 
an  interest  of  a  cetttii  que  tnut  to  execution,  and  it  is  held  that  the  latter  dasr 
of  equitable  interests  of  a  debtor  cannot  be  so  reached. 


DUMET    V.   SOHOSFFLEB. 

rSA  MflMOina.  170.] 
OoinxiTioN  nr  Husbaitd's  Wnx  Ebstbainino  Widow*^  Mabbiaob  by  pto* 
viding  that  if  she  marry  again  a  devise  or  bequest  to  her  shaU  be  voidt 
and  that  the  property  shall  go  over,  is  valid  in  Missouri,  without  regard 
to  the  question  whether  the  property  is  real  or  personal,  or  whether  there 
•  are  children  of  the  marriage,  or  whether  the  wife  is  otherwise  provided 
for  in  the  event  of  marriage. 

Suit  for  partition.  The  plaintiff,  John  Dumey*  daimed  the 
property  as  tenant  in  common  with  his  sister  Sarah,  one  of  the 
defendants,  under  the  will  of  one  Henneger.  The  will  gaye  all 
the  testator's  property,  real  and  personal,  to  his  wife  **  during 
her  life  or  widowhood,"  but  provided  that  if  she  shoold  many 
again  the  whole  estate  shoold  go  to  John  and  Sarah  Dumey. 
The  widow  afterwards  intermarried  with  Schoeffler,  defendant, 
and  the  plaintiff  claimed  that  the  devise  over  thereby  took  ef- 
fect. Sarah  Dumey  admitted  the  claim,  and  joined  in  Uie  prayer 
for  a  partition.  The  defendants,  Schoeffler  and  wife,  claimed 
in  their  answer:  1.  That  there  was  dae  the  wife  upon  the  final 
settlement  of  her  account  as  administratrix  of  her  late  husband 
a  large  balance  which  should  be  paid  out  of  the  realty  in  con« 
troversy,  if  it  should  be  found  to  be  the  property  of  the  plain* 
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tiff  and  nia  Bister;  and  2.  That  as  the  testator  and  his  wife 
never  had  any  issue,  the  condition  in  restraint  of  her  marriage 
was  void,  and  she  had  a  life  estate  in  the  land,  under  the  will. 
The  latter  claim  in  the  answer  was  stricken  out  on  motion,  and 
this  was  assigned  bj  the  defendants  as  error  after  judgment 
against  them. 

Clark,  for  the  plaintifb  in  error. 

Turner y  for  the  defendant  in  error. 

By  Court,  Lbonabd,  J.  Wcdah  ▼.  Mathews,  11  Mo.  184,  de» 
termined  here  in  1847,  is  a  direct  authority  in  point,  and  must 
control  our  present  judgment.  That  case  is  not  shaken  by  the 
subsequent  case  of  WUliama  ▼.  Gowden,  13  Id.  211  [53  Am.  Deo. 
143 1,  from  which  it  is  clearly  distinguishable.  The  first  is  a 
condition  annexed  by  a  husband  to  restrain  the  marriage  of 
his  widow,  and  the  second  by  a  father  in  restraint  of  the  mar- 
riage of  his  daughter.  Both  were  annexed  to  testamentary  dis- 
positions of  real  property;  and  the  first  was  allowed  and  the 
second  declared  to  be  unlawful  as  being  against  public  policy; 
and  although  the  point  is  settled  by  the  previous  judgment  of 
this  court,  yet  as  the  matter  has  been  argued  somewhat  at  large, 
we  have  re-examined  the  question,  and  are  entirely  satisfied  with 
the  first  decision. 

The  doctrine  that  all  restraints  on  marriage  are  against  pub- 
lic policy  came  from  the  Boman  law,  and  l&ence  through  the 
<»non  law  was  partially  incorporated  into  the  common  and 
equity  law  of  England;  and  by  reference  to  Ayliffe's  Pandect 
of  the  Boman  civil  law  (a  short  extract  from  which  is  here  in- 
serted), it  will  be  seen  that  the  distinction  between  first  and 
eecond  marriages,  recognized  in  the  two  cases  to  which  we  have 
referred,  was  made  at  an  early  day  in  both  the  civil  and  the 
canon  law.  **  The  ancient  law  rejected  the  condition  [not  to 
marry]  almost  without  any  distinction,  as  being  contrary  to  the 
procreation  of  children,  and  the  advantage  of  the  state,  for  such 
was  the  judgment  then  that  marriage  ought  not  to  suffer  by  any 
impediment.  For  though  it  be  for  the  interest  of  the  state  that 
the  testator's  will  should  be  observed  in  other  respects,  yet  the 
wisdom  of  men  has  thought  it  more  for  the  advantage  of  the 
commonwealth  in  this  case  that  the  same  should  be  peopled  by 
a  lawful  offspring."  And  Baldus  well  observes,  *'  that  the  good 
of  the  public  rather  consists  in  marriages  than  in  a  state  of  con- 
tinency,  it  being  the  interest  of  a  state  to  have  as  many  subjects 
«s  possible.    And  this  is  to  be  observed  in  all  first  marriagea: 
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but  in  second  marriages,  the  condition  is  to  be  fulfilled  and  per> 
formed;  for  widows. are  praiseworthy  that  content  themselyee 
with  one  husband,  as  being  a  pattern  of  chastity  and  modesty; 
becanse  a  second  marriage,  according  to  the  canonists,  is  a  kind 
of  fomicatioD  which  yet  is  permitted  upon  a  good  account  even 
by  the  canon  law,  and  therefore  they  style  it  an  honest  fornica- 
tion. Wherefore,  if  a  husband  leaving  a  legacy  to  his  wife  adds 
this  condition  in,  '  if  she  shall  keep  her  widowhood,'  or  'until 
she  marries  a  second  time,'  such  condition  ought  to  be  observed; 
for  if  she  contracts  a  second  marriage  the  legacy  is  forfeited. 
And  it  is  the  same  thing  even  by  the  canon  law,  though  the 
apostle  says  that  after  the  husband's  death  the  wife  is  free  from 
the  law  of  her  husband."  The  same  distinction  is  also  men- 
tioned in  2  Swinburne  on  Wills,  481,  where  it  is  said  that  '*  the 
prohibition  of  the  first  marriage  is  much  more  odious  in  law 
than  the  second,"  and  ii  has  idso  been  made  and  acted  upon 
both  in  American  and  English  cases.  In  ScoU  v.  Tyler,  2  Bro. 
0.  C.  488,  Lord  Thurlow  said:  '*A  condition  that  a  widow  shall 
not  marry  is  not  unlawful."  In  Orace  v.  Webb,  15  Sim.  388, 
the  vice-chancellor,  in  1846,  said:  "A  man  may  make  a  provis- 
ion for  his  wife  and  declare  that  it  shall  cease  on  her  second 
marriage,  because  it  is  considered  that  a  husband  has  a  sort  of 
interest  to  preserve  the  viduity  of  his  wife  for  the  sake  of  his 
child^n."  And  in  1852,  in  Lloyd  v.  Lloyd,  10  Eng.  L.  &  Eq. 
143,  the  chancellor  remarked  that  "  the  law  recognized  in  the 
husband  that  species  of  interest  in  the  widowhood  of  his  wife 
as  made  it  lawful  for  him  to  restrain  a  second  marriage — ^that  is 
to  say,  that  the  provision  which  he  has  made  shall  cease."  In 
Phillips  V.  Medbury,  7  Conn.  568,  there  was  a  testamentary  dis- 
position of  land  by  a  husband  to  his  surviving  wife  as  long  as 
she  should  remain  his  widow,  and  it  was  held  that  the  rule  in 
reference  to  conditions  in  restraint  of  marriage  were  not  ap- 
plicable to  real  estate  or  to  a  widow.  The  court  declared  it  to 
be  '*  very  reasonable  that  a  man,  leaving  a  widow  with  seven 
children,  should  be  permitted  to  encourage  her  by  suitable  pro- 
vision in  his  will  to  remain  single,  and  not  subject  his  own 
offspring  to  the  probable  evils  of  a  step-father  to  waste  her  sub- 
stance, and  thereby  render  her  less  able  to  support  and  educate 
them."  A  similar  disposition  of  both  real  and  personal  estate 
was  made  by  a  husband  for  his  widow  in  Pennsylvania,  in  Comr 
monweaUh  v.  Stauffer,  10  Pa.  St.  850  [51  Am.  Dec.  489],  and 
the  clause  in  restraint  of  her  manying  again  was  held  to  be 
valid  in  reference  to  the  land,  which  was  the  only  property  then 


Digitized  by  VjOOQ IC 


Jan.  1867.]  DtJMBT  v.  Schceffler.  425 

in  contest;  and  Oibson,  0.  J.,  in  delivering  the  opinion  of  the 
conrty  observed  in  his  peculiar  style  that  "  it  woxdd  be  extremely 
difficult  to  say  why  a  husband  should  not  be  at  liberty  to  leave 
a  homestead  to  his  wife  without  being  compelled  to  let  her  share 
it  with  a  successor  to  his  bed,  to  use  itas  a  nest  to  hatcha  brood 
of  strangers  to  his  blood." 

Decisions  to  the  same  effect  were  made  in  Kentucky  in  Vance 
y.  Campbell's  Heirs,  1  Dana,  229,  and  in  Goppage  v.  Alexander's 
Heirs y  2  B.  Mon.  814  [88  Am.  Dec.  168],  and  in  Mississippi,  in 
PHngle  t.  Dunkley,  14  Smed.  &  M.  16  [63  Am.  Dec.  110].  It  is 
true,  it  was  decided  otherwise  in  Massachusetts,  in  Parsons  ▼. 
Winslaw,  6  Mass.  178  [4  Am.  Dec.  107],  but  the  distinction  be- 
tween first  and  second  marriages  was  not  noticed  in  the  case. 
And  in  Marples  t.  Bainbridge,  1  Mad.  Ch.  690,  which  was  a 
bequest  of  personal  property  by  a  husband  to  his  wife,  on  a  con- 
dition subsequent,  to  be  void  if  she  married  again,  it  was  holden 
by  Yice-Ohanoellor  Plumer  that  the  condition  was  void,  being 
in  restraint  of  marriage,  and  that  the  wife  was  entitled  notwith- 
itanding  her  second  marriage;  but  these  are  the  only  decisions 
to  this  effect  that  we  are  aware  of.  The  weight  of  authority  is 
decidedly  in  favor  of  the  distinction  between  first  and  second 
marriages,  and  we  think  it  is  founded  in  much  practical  good 
sense.  Our  law  having  made  provision  for  the  support  of  the 
wife  out  of  her  husband's  estate,  which  he  is  not  allowed  tocon- 
trol  by  his  will,  it  seems  but  reasonable  to  allow  him  the  privi- 
l^;e  of  disposing  of  the  residue  of  his  property  as  his  judgment 
shall  deem  best  for  the  interests  of  his  family.  The  wife  may 
reject  the  scheme  he  has  provided  for  their  support  and  govern- 
ment after  his  death,  so  far  as  her  rights  of  property  are  con- 
cerned, if  she  prefer  the  dower  allowed  her  by  law.  But  after 
she  has  made  her  election  to  take  under  the  will  by  omitting  to 
renounce  its  provisions,  she  has  no  cause  to  complain  that  she 
is  held  to  her  own  choice,  and  not  allowed  upon  her  subsequent 
marriage  to  enjoy  absolutely  the  larger  estate  that  was  given  to 
her  by  her  husband  conditionally,  under  the  expectation  that  if 
she  kept  the  condition  and  remained  unmarried  she  would  de- 
vote herself  and  what  she  possessed  to  the  well-being  of  the 
family  of  which  she  v^as  the  surviving  head.  This  distinction, 
too,  has  a  place  in  the  habits  and  sentiments  of  our  people;  such 
dispositions  of  property  are  of  very  frequent  occurrence,  and  are 
approved  by  the  common  judgment  of  the  community.  Al- 
though in  the  case  now  before  us  there  were  no  children,  there 
were  yet  two  young  persons,  to  whom,  as  we  may  infer,  the  tea- 
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tatorand  his  wife  stood  in  the  place  of  parents,  and  all  the  prop- 
erty real  and  personal  was  given  to  the  wife  during  her  life  or 
widowhood,  and  she  was  directed  to  keep  it  together  and  to 
manage  it  as  she  pleased,  supporting  and  educating  these  ohil* 
ilren,  to  whom  it  was  to  go  upon  her  death  or  marriage.  The 
widow  having  married  again,  the  new  husband  and  wife  insist 
that  the  condition  is  void  upon  the  ground  of  the  public  policy 
in  reference  to  marriage,  and  that  she  is  therefore  entitled  under 
the  will  to  all  that  is  there  given  to  her,  notwithstaoding  her 
refusal  to  comply  with  the  condition. 

Wb  remark  here  that  in  determining  upon  the  validity  of  any 
condition  of  marriage  under  the  English  law  it  is  necessary  to 
make  several  distinctions — as  between  real  and  personal  prop- 
erty, between  conditions  precedent  and  subsequent,  between  a 
limitation  and  a  condition,  and  between  a  condition  followed  by 
a  limitation  over  to  a  third  person,  and  one  without  such  limi- 
tation over.  And  accordingly,  if  the  disposition  be  of  real  prop- 
erty, and  the  restraint  in  the  form  of  a  limitation,  and  not  of  a 
condition,  as  during  widowhood,  it  is  valid,  and  the  estates 
cease  upon  the  marriage.  And  so,  too,  although  as  a  general 
rule  a  condition  annexed  to  a  testamentaiy  disposition  of  prop- 
erty, either  real  or  personal,  for  life,  to  be  void  if  the  party 
many,  is  void  as  a  general  restraint  on  marriage;  yet  if  there  be 
an  immediate  limitation  over  to  a  third  person,  it  is  valid  as  a 
conditional  limitation,  and  upon  the  happening  of  the  event  the 
first  estate  ceases,  and  the  limitation  over  takes  effect:  Pansons 
V.  Wimlow,  6  Mass.  181  [4  Am.  Dec.  107].  And  although  the 
present  judgment  might  be  put  upon  some  one  of  these  grounds, 
we  prefer  placing  it  on  the  same  ground  that  controlled  the  de- 
cision in  Walsh  v.  Malhewa^  11  Mo.  134,  and,  disregarding  the  dis- 
tinctions to  which  we  have  referred,  to  declare,  as  was  in  effect 
declared  in  that  case,  that  a  testamentary  disposition  by  a  hus- 
band of  either  real  or  personal  property  to  his  wife,  to  be  void 
upon  her  marrying  again,  is  not  against  public  policy,  but  a  valid 
disposition  under  our  laws.  This,  being  the  general  rule,  must  ap- 
ply to  every  such  case,  without  reference  to  the  question  whether, 
in  the  particular  case,  there  be  children  of  the  marriage  or  a  pro- 
vision in  the  will  for  the  wife,  in  the  event  of  her  manying 
again. 

In  reference  to  the  claim  setup  by  the  plaintiffs  for  the  money 
allowed  the  widow  against  the  estate  by  the  probate  court, 
enough  is  not  disclosed  to  enable  us  to  say  that  she  is  entitled 
to  it,  even  if  it  be  admitted  that  such  a  demand  could  be  brought 
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forward  in  this  case  as  a  ground  of  defense.  Her  rights  in  this 
particular  will  not  be  precluded  by  the  present  judgment,  but 
she  will  be  at  liberty  to  institute  such  proceedings  in  reference 
to  them  as  are  appropriate  to  her  case,  unprejudiced  by  any- 
thiug  done  here. 
The  result  is,  the  judgment  must  be  a£Srmed. 

CoNDrnoNS  in  Rbstaint  or  Mabriaos,  Validitt  of:  See  Coppage  y* 
AUxander*9  Heirs,  38  Am.  Deo.  153,  and  the  note  thereto,  folly  discnning  the 
cnbjeot;  see  also  WiUkm$  y.  Cawden^  53  Id.  143;  Primgle  ▼.  Dunkley^  Id.  110) 
OommonweaUh  v.  8ta%fer,  51  Id.  489. 


Ganefox  V.  Crenshaw. 

(M  MSMOUBI.  IM.J 
OWKXB  07  GlOSX  is  NOT    BoUND    TO    FkNCK    AGAINST  AXOCALB  FSBJB  Na« 

TxmMf  by  the  fenoe  law  of  MiBsoori,  but  only  against  the  domestio  ani* 
mab  entunerated  in  the  statute. 
CiLUKo  OF  Wild  and  Vicious  Buffalo  Bull  Trkspassino  within  an  in- 
cloture,  by  the  owner  of  such  inclosure,  when  necessary  to  preTent  the 
destruction  of  his  property,  is  justifiable,  though  the  close  is  not  fenoed 
as  prescribed  by  statute. 

AonoN  for  damages  for  killing  the  plaintifif's  bnflEsdo  bull. 
The  substance  of  the  answer  is  stated  in  the  opinion.  The 
answer  was  stricken  out  on  motion,  and  after  judgment  for  Che 
plaintiff  this  was  assigned  as  error  on  appeiU. 

Otter  and  Hendricka^  for  the  appellant. 
F.  P.  Wright,  for  the  respondent. 

By  Court,  Lsonabb,  J.  We  must  reverse  this  judgment. 
The  answer  alleges  substantially  that  the  bu£EiEdo  bull  was  a 
wild,  vicious,  and  mischievous  animal;  that  he  had  broken  into 
the  defendant's  field  and  was  in  the  act  of  destroying  the  de- 
fendant's property  of  the  value  of  one  hundred  dollars,  when  the 
defendant  killed  him,  not  wantonly,  but  from  necessity,  be- 
cause he  could  not  otherwise  be  restrained.  Without  under- 
taking to  determine  the  precise  conditions  that  will  justify  the 
killing  of  such  an  animal,  we  may  safely  assert  that  if  the  facts 
be  as  here  stated,  the  killing  here  complained  of  was  quite  jus- 
tifiable, not  only  in  a  legal,  but  in  a  moral  point  of  view.  In 
every  system  of  jurisprudence  there  are  cases  in  which  the  law 
allows  a  party  to  protect  his  own  rights  without  appealing  to 
the  courts  for  that  purpose,  and  by  the  common  law  one  nuqr 
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not  only  defend  his  property  from  impending  wrongs,  but  may 
in  some  cases  redress  his  own  injories.  When  we  are  forcibly 
attacked  in  our  property,  we  may  repel  force  by  force,  and  the 
breach  of  the  peace  that  happens  is  chargeable  to  our  adversary; 
and  Tvhen  unlawfully  deprived  of  it,  we  may  retake  it  wherever 
we  can  find  it,  so  that  it  be  not  done  in  a  riotous  manner  or 
attended  with  a  breach  of  the  peace.  We  may  ourselves  abate 
a  nuisance  that  is  injurious  to  our  rights,  doing  no  unnecessary 
harm,  and  take  and  detain  animals  that  are  trespassing  upon 
our  IsLTud,  not  merely  to  prevent  a  continuance  of  the  wrong,  but 
to  constrain  their  owners  to  make  satisfaction  for  the  damage 
already  done:  3  Steph.  Com.  361;  Earl  of  Lonsdale  v.  Nelson,  2 
Bam.  &  Cress.  311.  And  upon  these  established  principles  it 
is  plain  enough  that  if  this  animal  was  about  to  destroy  the  de- 
fendant's property  the  defendant  had  a  right  to  kill  him  to  pre- 
vent the  impending  injury,  although  it  might  have  been  other- 
wise if  the  property  endangered  had  been  of  trivial  value,  so 
as  to  have  rendered  applicable  the  maxim,  De  minimis  lex  non 
curat;  or  if  the  defendant  had  at  hand  other  means  of  preserv- 
ing his  own  property  from  destruction  besides  the  destruction 
of  his  neighbor's. 

In  coming  to  this  conclusion,  we  of  course  assume  that  the 
bull  was  unlawfully  in  the  defendant's  field,  as  be  undoubtedly 
was,  unless  it  was  the  duty  of  the  defendant  to  have  fenced 
against  him.  But  if  such  was  the  defendant's  duty,  and  he  neg- 
lected to  protect  himself  by  a  lawful  fence,  and  in  consequence 
of  this  failure  the  animal  strayed  into  his  field  and  did  the  mis- 
chief complained  of,  the  damage  would  be  attributable  to  his 
own  fault,  and  he  of  course  would  be  without  remedy,  either 
judicial  or  extrajudicial.  The  defendant,  however,  was  under 
no  such  obligation,  either  at  common  law  or  under  the  provisions 
of  our  statute  concerning  inclosures.  In  8  Dane's  Abr.,  o.  76, 
art.  9,  sec.  19,  it  is  said:  ''Anciently,  every  man  was  bound  to 
keep  even  his  cattle  at  his  peril  so  that  they  injured  not  his 
neighbors.  This  principle  extended  to  all  the  animals  a  man 
kept;  to  fence  or  build  against  them  to  restrain  them*  was  no 
part  of  the  system;  and  this  principle  remains  the  same  in  most 
parts  of  Europe,  and  hence  fences  are  not  common.  But  sev- 
eral centuries  ago  the  principle  was  done  away  in  England  and 
that  cf  fences  substituted,  and  thence  it  became  a  general  prin- 
ciple there,  as  it  has  been  here  [in  Massachusetts],  for  each 
occupant  to  fence  his  land  in  certain  proportions,  and  to  rely  on 
fences  for  its  protA/^tion.     But  the  general  principle  was  Chuf 
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idteied  only  in  regard  to  oreatores  properly  restrainable  by 
fences,  as  horses,  cattle,  sheep,  etc.,  but  not  in  r^;ard  to  ani- 
mals not  restrained  or  kept  within  bounds  by  common  fences. 
As  to  them  the  ancient  principle  is  still  in  force,  and  their  owner 
must  keep  them  at  his  peril.''  Accordingly  Hale,  1  Hale  P.  0. 
430,  remarks  in  reference  to  animals  feres  natures ^  that  **  the 
owner  must,  at  his  peril,  keep  them  up  safe  from  doing  hurt; 
for  though  he  uses  his  diligence  to  keep  them  up,  if  tbqr  escape 
and  do  harm  the  owner  is  liable  to  answer  in  damages.'*  But  it 
is  proper  to  obserre  here  that  the  duty  to  fence  against  animals 
referred  to  in  the  aboTe  extract  from  Dane's  Abridgment  is  not 
A  duty  imposed  by  the  common  law,  but  exists  by  prescription 
only,  and  is  limited  not  merely  to  domestic  animals,  but  to  such 
•domestic  animals  as  are  rightfully  on  the  adjoining  land:  Bujsi 
V.  Low,  6  Mass.  90;  DovaaionY.  Payne,  2  H.  Black.  527;  6  Bao. 
Abr.,  tit.  Trespass,  92,  p.  B94:;  HoOaday  v.  Marsh,  3  Wend.  146 
[20  Am.  Dec.  678]. 

Several  of  the  states  have  prescribed  by  statute  what  shall  be 
<leemed  lawful  fences,  and  provided  the  penalties  to  be  inflicted 
on  the  owners  of  domestic  animals  that  break  through  them  and 
4o  damage;  and  in  some  of  these  states  it  has  been  holden  that 
the  effect  of  these  provisions  is  to  impose  upon  a  party  the  duty 
of  inclosing  his  field  with  a  lawful  fence,  in  order  to  entitle  him 
to  an  action  for  any  damage  done  there  by  domestic  animals, 
although  this  has  been  determined  otherwise  in  other  states: 
Sludwell  V.  RUch,  14  Conn.  300;  Seeley  v.  Peters,  10  111.  146; 
Rust  V.  Low,  6  Mass.  90;  LUUe  v.  Lathrop,  5  Me.  368;  Chambers 
V.  Mathews,  18  N.  J:  L.  368.  But  if,  in  the  construction  of  our 
statute  of  inclosures,  we  hold  that  a  party  must  fence  his  field 
with  a  lawful  fence  before  he  can  complain  of  damage  done  to 
him  there  by  the  animals  of  others,  we  must  of  course  limit  this 
immunity  to  the  domestic  animals  enumerated  in  the  statute 
against  which  he  is  bound  to  fence,  and  this  will  leave  the  own- 
ers of  animals /er<g  natures  under  the  same  obligation  to  keep 
them  at  their  peril  from  doing  harm  that  the  common  law  im- 
posed upon  them. 

Under  any  view  of  the  law,  therefore,  upon  the  facts  stated  in 
the  answer,  the  plaintiff  would  have  been  liable  for  the  damage 
about  to  be  done  to  the  defendant  by  this  animal,  and  if  the 
circumstances  were  such  as  we  have  enumerated,  the  defendant 
was  at  liberty  to  protect  his  own  property  by  killing  the  ani« 
mal  that  was  about  to  destroy  it;  but  under  what  precise  con- 
ditions he  could  lawfully  resort  to  such  a  measure  cannot  and 
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ought  not  to  be  determined  until  the  facts  of  tne  case  are  more 
fully  deyeloped.  It  is  sufficient  for  the  reversal  of  the  present 
judgment  that  if  the  facts  substantially  stated  in  the  answer  be 
made  out  in  the  proof,  they  are  sufficient  to  justify  the  killing 
here  complained  of. 
The  judgment  is  reyersed  and  the  cause  remanded. 

l>nTT  OF  LAinM>WNKB  TO  Fkncb  AOAnTST  T&BSPASsnro  Animals:  Sa^ 
the  note  to  Tonawanda  R,  B,  Co.  v.  Munger,  49  Am.  Dec.  248,  disciiMing^ 
this  subject  at  length.  See  also  Vickaburg  etc,  R.  R.  Co.  v.  FatUm^  66  Id. 
652,  and  cases  collected  in  the  note  thereto. 

LiABiLrnr  voa  Injubt  to  Tbespassino  Animals.— This  subject  is  suffi* 
ciently  discussed  in  the  note  to  Tonawcmda  R.  R.  Co.  v.  Munger,  49  Am.  Dec 
258-272.    See  also  Snap  v.  People,  68  Id.  582;  Myer$  v.  Dadd,  Id.  624. 


Bakeb  V.  Haldeman. 

[24  IClMOUBI,  219.] 

FATHJUfc  IB  NOT  LiABLB  FOB  ASSAULT  BY  INFANT  Child,  even,  it  seems,  Wh«ft> 

he  knows  the  child  to  be  of  a  vicious  disposition. 
Pabtt  cannot  Complain  of  Erbob  not  Pbejudicial  to  him. 

Action  for  an  assault  with  a  knife,  committed  upon  the  plain- 
tiff by  the  defendant's  minor  son.  The  defendant  had  verdict 
and  judgment  thereon,  and  the  plaintiff  brought  error,  assigning 
as  error  certain  instructions  stated  in  the  opinion. 

Ewing,  for  the  plaintiff  in  error. 

By  Court,  Leonabd,  J.  It  seems  to  have  been  assumed  in  the^ 
trial  of  this  cause  that  a  father  was  responsible  for  the  injury 
caused  by  the. willful  wrong  of  his  minor  child;  and  the  ques- 
tion discussed  was  whether  this  liability  existed  in  all  cases,  or 
was  confined  to  the  case  where  the  child  was  of  a  lidous  dispo- 
sition and  the  father  was  aware  of  it.  The  court  decided,  at 
the  instance  of  the  defendant,  that  he  was  liable  only  in  the 
latter  class  of  cases,  and  the  jury  accordingly  found  for  the- 
defendant. 

An  opinion,  we  believe,  prevails  to  some  extent  in  the  commu- 
nity that  a  father  must  answer  for  all  the  civil  injuries  inflicted 
by  his  child,  and  we  may  suppose,  theref ore,  that  there  is  a  foun- 
dation for  this  sentiment  in  the  common  sense  of  mankind.  And 
accordingly  it  was  the  doctrine  of  the  early  Boman  law  that  if 
a  child  or  a  slave  committed  an  injury  the  person  injured  had  a> 
remedy  for  the  wrong  done  him  against  the  father  or  master^ 
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but  he  had  no  action  against  the  son  or  the  slave;  and  the  father 
or  master  might  either  pay  the  damages  to  the  injured  person, 
or  sarrender  the  o£fender  to  him :  Smith's  Dictionary  of  Greek 
and  Boman  Antiquities;  Nozalis  Actio,  Just.  Inst.,  by  Saun- 
ders, lib.  4,  tit.  8.  And  in  the  Institutes  it  is  said  to  be  with 
great  reason  that  the  master  is  permitted  to  deliver  up  the 
offending  slave;  for  that  it  would  be  very  unjust,  when  a  slave 
does  a  wrongful  act,  to  make  the  master  liable  to  lose  anything 
more  than  the  slave  itself;  and  that,  although  the  ancients  ap- 
plied the  same  rule  to  children,  yet  the  feeling  of  later  times 
had  rightly  rejected  such  extreme  rigor,  and  tiie  surrender  of 
children  had  passed  wholly  into  disuse.  The  general  principle 
of  the  Boman  law,  that  every  person  is  responsible,  not  only 
for  injuries  caused  by  his  own  act,  but  for  all  that  are  caused  by 
the  act  of  persons  and  things  under  his  dominion,  is  expressly 
adopted  in  the  civil  code  of  France,  art.  1384;  but  the  respon- 
sibility of  a  father  for  the  act  of  his  minor  child  is  not  incurred 
there  if  the  father  can  prove  that  he  was  not  able  to  prevent  the 
act  which  gives  rise  to  the  responsibility;  and  the  same  prin- 
ciples are  adopted  and  acted  upon  in  the  state  of  Louisiana: 
Cleaveland  v.  Mayo^  19  La.  414;  and  Gaerrier  v.  Lambeth,  9  Id. 
341.  Our  unwritten  law,  however,  imposes  no  such  responsi- 
bility upon  parent  or  master,  although  the  statute  law  has 
made  the  master  liable  for  certain  specified  offenses  of  his  slave, 
not  to  exceed  the  slave's  value,  the  limit  prescribed  in  the 
ancient  Boman  law:  Ewing  v.  Thompson,  18  Mo.  132.  The 
present  plaintiff,  therefore,  had  no  cause  of  action  against  the 
defendant,  even  upon  his  own  statement  of  his  case.  In  refer- 
ence to  the  instructions,  it  is  sufficient  to  say  that  there  was  no 
error  in  point  of  abstract  law  in  refusing  those  asked  by  the 
plaintiff,  and  that  although  the  one  given  at  the  instance  of  the 
defendant  was  erroneous,  it  was  not  to  the  plaintiff's  prejudice, 
and  of  course  is  not  a  matter  for  him  to  complain  of. 
The  judgment  is  affirmed. 

Paksnt's  Liabiutt  vor  Tobts  of  Mimob  Childbbn:  See  CarmoucMe  ▼. 
Bauia,  54  Am.  Deo.  558.  Iq  Paul  v.  HummeU^  43  Mo.  121,  coqiimI  sought 
to  restiiot  the  doctrine  of  the  principal  case  to  injuries  committed  by  children 
not  known  to  their  parents  to  be  vidons  or  dangerous,  on  the  ground  that 
that  was  the  real  point  involved  in  the  case,  inasmuch  as  the  instruction  in 
the  court  below  upon  which  the  case  went  up  was  that  the  father's  liability 
was  confined  to  cases  where  the  child  was  of  a  vicious  disposition,  and  the 
father  was  aware  of  it.  The  court,  however,  held  that  there  was  no  such  dis- 
Unction,  and  that  the  father  would  not  be  liable  for  a  tort  committed  by  his 
minor  child  if  ho  did  not  sanction  it,  even  though  he  knew  the  child  to  be 
iangeroQB. 
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Statb  v.  Ghandleb. 

[U  MzMOumi,  871.] 
liODI  OF  MaKIVO  AaaAULT  NBKD   MOT  BB  SST  OUT  DC  ImnCmSXST   for    ftD 

laaaolt  with  *  gnn  "loaded  with  powder  and  baU,"  with  intent  to  kilL 

Ihdiotkbxt  for  an  assault  with  intent  to  kill.  The  indictment 
was  quashed  on  motion,  and  the  circuit  attorney  brought  this 
appeal.    The  facts  appear  in  the  opinion. 

Ewing,  attomey-general,  for  the  state. 

By  Court,  Btlasd,  J.  The  defendant  was  indicted  in  the 
circuit  court  of  Dunklin  county  at  the  September  term,  in  the 
year  eighteen  hundred  and  fifty-five,  for  an  assault  with  intent 
to  kill  one  Samuel  Moore.  The  defendant  appeared  to  the  in- 
dictment, and  moved  the  court  to  quash  it.  The  motion  was 
sustained;  the  indictment  quashed;  the  circuit  attorney  excepted, 
and  brings  the  case  here  by  appeal. 

The  indictment  is  as  follows:  **  The  grand  jury  of  the  state 
of  Missouri,  impaneled  and  sworn  to  inquire  in  and  for  the  body 
of  the  county  of  Dunklin,  upon  their  oath  do  present,  that 
Lewis  Chandler,  late  of  the  county  of  Dunklin,  in  the  state  of 
Missouri,  on  the  first  day  of  October,  A.  D.  one  thousand  eight 
hundred  and  fifty-five,  with  force  and  arms,  at  the  county  of 
Dunklin,  and  state  aforesaid,  upon  the  body  of  one  Samuel 
Moore,  then  and  there  being,  feloniously,  on  purpose,  and  of 
his  malice  aforethought,  with  a  deadly  weapon,  to  wit,  a  gun, 
which  he,  the  said  Lewis  Chandler,  in  both  his  hands  then  and 
there  had  and  held,  which  gun  was  then  and  there  loaded  with 
gunpowder  and  a  leaden  ball,  did  then  and  there  make  an  assault 
with  the  intent  him,  the  said  Samuel  Moore,  then  and  there  to 
kill,  against  the  peace  and  dignity  of  the  state  of  Missouri." 
The  reasons  assigned  in  the  motion  to  quash  are,  *'  because  it  is 
not  alleged  in  what  manner  the  assault  was  made,  or  the  deadly 
weapon — the  gun — was  used,  or  attempted  to  be  used;  whether 
by  beating  or  shooting,  or,  in  fact,  in  any  way  or  mode." 

This  indictment  is  almost  a  literal  copy  from  a  form  in  3  Ch. 
Crim.  L.  828.  It  is  substantially  good.  The  mode  of  making 
the  assault  would  appear  not  to  be  necessary  to  be  set  forth. 
It  is  a  matter  of  proof.  In  the  opinion  of  this  court,  the  par- 
ticular manner  in  which  the  assault  was  made  need  not  be 
pointed  out  in  the  indictment.  Section  34  of  article  2,  of  the  act 
concerning  crimes  and  punishments,  B.  C.  1845,  p.  350,  under 
which  this  indictment  was  found,  declares  that  "  eveiy  person 
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who  shall  on  purpore,  and  of  malice  aforeihonglit,  shoot  at  or 
Btab  another,  or  assault  or  beat  another  with  a  deadly  weapon, 
etc.,  with  intent  to  kill,  etc.,  shall  be  punished,"  etc.  The  in- 
dictment, in  substance,  charges  that  Chandler,  feloniously,  on 
purpose,  and  of  his  malice  aforethought,  made  an  assault  upon 
the  body  of  one  Samuel  Moore  with  a  deadly  weapon,  to  wit, 
a  gun  held  in  both  hands  and  loaded  with  powder  and  ball, 
with  intent  to  kill  him.     This  is  sufficient. 

The  circuit  court  erred  in  quashing  the  indictment.  Its  judg- 
ment must  be  reversed  and  the  cause  remanded;  the  other 
judges  concuzring.  ^___^ 

Indictmxnt  iob  Assault  with  Intbstt  to  Kill  mkbd  not  State  Modi 
or  CoMicrmKO  ABOAXwri  Stale  ▼.  Vaughn,  26  Mo.  29,  30;  8taU  v.  Miller^ 
^  Kan.  700,  both  following  the  principal  case.  In  the  latter  of  these  easee 
the  indictment  was  anbetantially  the  same  as  that  in  the  principal  case.  In 
StaU  V.  Vaughn,  wpra,  the  indictment  charged  that  the  defendant  **as- 
■saolted  C.  H.  with  a  loaded  pistol,  and  then  and  there  with  said  pistol 
feloniously,  etc.,  did  shoot  said  C.  H.  with  the  intent  to  kill  him."  The 
-court  held  that,  even  conceding  that  the  averment  of  the  shooting  was 
insufficient,  the  indictment  was  good  without  that  averment,  under  the 
•doctrine  of  the  principal  case.  In  People  v.  Aro,  65  Am.  Dec.  503,  it 
was  held  that  an  indictment  for  murder  not  describing  the  offeqse  but  simply 
-stating  that  on  or  about  a  certain  day,  etc.,  the  defendant  did  "With  a 
Colt's  pistol  and  dirk-knife,  willfully,  feloniously,  and  with  malice  afore- 
thought,  killt  anudMry  and  do  to  death**  the  deceased,  was  insufficient 


Skate  v.  Buboess. 

[34  MiMOumi,  881.] 
^Br^vry^BaQicmiRO  Ihbiotmkmt  tobb  Indobsso  "Tbctv  Bill**  nDnKv 
■■txRT  merely,  and  the  omission  of  such  indorsement  cannot  be  made 
a  ground  of  objection  after  trial  and  conviction,  but  the  indictment  may 
be  quashed  on  that  ground. 

Ikdiotment.    The  opinion  states  the  facts, 

Ewing^  aUomey^eneral,  for  the  state. 

J,  (7.  Oriffin,  for  the  respondent. 

By  Court,  Leonabd,  J.  According  to  the  English  practice, 
indictments  are  drawn  up  and  preferred  to  the  grand  jury  by 
any  private  prosecutor,  in  the  name  of  the  king.  The  jury  then 
hear  the  evidence,  and  if  they  think  the  accusation  groundlesH, 
they  indorse  upon  the  bill  "  not  a  true  bill;"  but  if  they  are 
Satisfied  of  its  truth,  they  indorse  it  '*  a  true  bill."    It  is  then 
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deliyered  publicly  in  court  by  the  grand  jury,  received  by  the 
court,  and  placed  among  its  files;  and  the  indictment  is  then 
said  to  be  found,  and  the  party  stands  accused:  4  Bla.  Com. 
806;  1  Ch.  Crim.  L.  324.  The  American  practice  is  similar, 
except  that  here  the  grand  jury  generally  hear  the  evidence  first, 
and  if  they  agree  to  find  a  bill,  the  indictment  is  then  drawn  up 
in  form  by  the  proper  law  officers  of  the  government,  and  sent 
to  them  for  their  indorsement  and  delivery  into  court:  TFe&8fer'« 
Case,  6  Me.  432.  In  North  Carolina,  State  v.  Cox,  6  Ired.  L. 
446,  and  State  v.  GaXhoon,  1  Dev.  &  B.  L.  374,  it  has  been  ex- 
pressly holden  that  the  indorsement  was  no  part  of  the  indict- 
ment, but  that  it  was  the  action  of  the  grand  jury  in  returning 
the  bill  into  court,  and  the  receiving  of  it  there,  that  rendered 
it  a  legal  accusation  against  the  defendant;  and  the  same  opin- 
ion seems  to  prevail  in  South  Carolina:  Staie  v.  Creighton,  1 
Nott  &  M.  257.  And  although  in  1  Ch.  Crim.  L.  324,  it  is 
said  that  the  indorsement  **  a  true  bill "  becomes  part  of  the  in- 
dictment, and  renders  it  a  complete  accusation,  yet  Bex  v.  Ford^ 
Yelv.  99,  which  is  referred  to  as  authority,  does  not  seem  to  war- 
rant the  assertion;  indeed,  the  position  is  contradicted  by  the 
form  of  the  record,  which,  when  formally  drawn  up,  omits  all 
mention  of  the  indorsement,  and  states  in  the  caption  merely 
that  the  grand  juiy  present  that  the  accused  did,  etc.,  reciting 
the  allegations  of  the  indictment;  and  this  is  the  principle  upon 
which  the  want  of  a  proper  indorsement  is  disallowed  in  arrest 
of  judgment  after  a  conviction:  Burgess  v.  Commonweallh,  2 
Va.  Cas.  483;  Wdu-kon^haw-neek-kaw  v.  United  States,  Morris, 
832;  and  the  cases  from  North  and  South  Carolina  above 
referred  to.  However,  in  Webster's  Case,  6  Mo.  432,  where  the 
words  of  the  finding  were  indorsed,  but  the  foreman's  signa- 
ture was  admitted,  and  State  v.  Squire,  10  N.  H.  558,  where  the 
signature  only  was  omitted,  the  defect  was  allowed  to  prevail, 
after  verdict,  in  arrest  of  judgment,  on  the  ground,  it  would 
seem,  that  the  matters  omitted  were  an  essential  part  of  the  in- 
dictment. Subsequently,  however,  in  State  v.  Freeman,  13  Id. 
488,  the  supreme  court  of  New  Hampshire  held  that  the  omis- 
sion of  the  words  ''a  true  bill,"  if  the  foreman's  signature  was 
indorsed,  was  no  cause  for  arresting  the  judgment,  and  ex- 
pressly overruled  Webster^s  Case,  supra,  and  this  decision  was 
followed  in  Massachusetts,  in  Commonwealth  v.  Smith,  1  Lead. 
Orim.  Cas.  204,  note. 

The  practice  that  prevails  in  our  state  as  to  the  indorsement 
upon  an  indictment  when  found  by  the  grand  jury  was  inoor- 
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poiated  into  our  171111)611  law  at  the  revision  of  1836;  and  after* 
wards,  in  Merten's  case,  this  court  decided  that  this  requirement 
was  directory  merely,  and  could  not  prevail  after  a  trial  and 
conviction,  and  to  this  decision  we  still  adhere.  The  present 
question,  however,  is  altogether  a  different  one;  the  circuit 
court  having,  in  the  preliminary  stage  of  the  proceeding,  quashed 
the  indictment  for  want  of  the  required  proof  of  its  authenticity^ 
we  are  asked  to  reverse  the  order,  and  thus  in  effect,  partially  at 
least,  repeal  the  statute  by  declaring  that  the  circuit  court  can* 
not,  if  the  omission  escape  them  at  the  time  the  bill  was  pre* 
■ented,  afterwards  correct  the  omission  by  quashing  the  indict* 
ment  before  trial.  We  think  otherwise;  the  proof  of  the  authen- 
ticity of  the  indictment  required  by  the  statute  is  the  most 
convenient  and  trustworthy  that  could  be  provided,  and  we  see 
no  reason  why  the  courts  should  not  make  the  provision  effectual 
by  exacting  a  compliance  with  it,  when  it  has  not  been  waived, 
if  not,  indeed,  rendered  quite  unnecessary  by  the  conviction  of 
the  party  after  a  fair  trial. 
The  judgment  is  a£Brmed. 

Indictmknt  not  Indobsbd  **Trub  Bill,"  with  the  name  of  the  foreman 
el  the  grand  jury  signed  to  each  indorsement,  was  held  to  be  a  nullity  in 
Nomaque  v.  People^  12  Am.  Deo.  157,  contrary  to  the  doctrine  of  the  princi- 
pal case.  Bnt  in  State  ▼.  Murphy,  47  Mo.  275,  it  was  held  that  the  want  of 
such  indorsement  coold.be  taken  advantage  of  only  by  a  motion  to  qoash  the 
indictment,  as  laid  down  in  the  principal  case. 


State  v.  MoO'Blenib. 

[2i  Mnaoina.  402.] 
IhffosmoN  or  Witness  Since  Deceased,  Taken  on  PBELOiiMABfT  Exam- 
ination in  a  ciiminal  case,  in  the  presence  of  the  aocnsed,  is  competent 
evidence  on  the  trial,  and  its  admission  is  not  in  contravention  of  the 
constitutional  provision  that  the  accused  shall  have  the  right  to  be  con- 
fronted with  the  witnesses  against  him. 

Iin)iOTBiENT  for  murder.  The  defendant  was  convicted  and 
appealed.  The  principal  ground  of  the  appeal  was  the  admission, 
against  the  defendant's  objection,  of  the  deposition  of  one  Nie- 
Tergelder,  taken  on  the  preUminary  examination  of  the  accused^ 
it  having  been  first  proved  that  Nievergelder  had  since  died. 

U.  Wrighi,  K  Bates,  and  BlennerhasseU,  for  the  appellant. 
S.  A.  Clover t  circuM  aitorney,  for  the  state. 
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By  Court,  Lbohabd,  J.  The  main  question  that  has  been  dis- 
cussed before  us  in  this  case  is  the  competency  of  Nievergelder's 
deposition,  which  was  regularly  taken  before  the  committing 
magistrate  upon  the  preliminary  examination,  in  the  presence 
of  the  accused,  and  read  on  the  trial  upon  proof  of  the  depo* 
nent's  death.  Before  we  dispose  of  it,  howeyer,  we  will  remark 
that,  on  a  careful  examination  of  the  record  and  consideration 
of  other  points  presented,  we  have  not  found  any  ground  for 
reversing  the  judgment,  in  the  impaneling  of  the  jury,  in  the 
admission  or  exclusion  of  evidence,  in  the  instructions  under 
which  the  cause  was  tried,  or  in  the  verdict,  either  as  to  form 
or  substance;  and  dismissing  with  these  remarks  the  minor 
points,  we  proceed  at  once  to  the  question  that  was  mainly 
relied  upon  in  argument  before  us. 

The  proud  answer  of  the  Boman  governor  to  the  Jews,  when 
they  demanded  of  him  the  condemnation  of  Paul,  was:  ''It  is 
not  the  manner  of  the  Bomans  to  deliver  any  man  to  die  before 
that  he  which  is  accused  have  the  accusers  face  to  face,  and 
have  license  to  answer  for  Jiimself  concerning  the  crime  laid 
against  him."  And  De  Lolme,  a  foreigner,  bom  in  Switzer- 
land, and  educated  under  the  civil  law,  impressed  by  the- strong 
contrast  in  this  respect  between  the  mode  of  administering 
criminal  justice  in  England  and  throughout  the  continent  of 
Europe,  says:  "When  at  length  the  jury  is  formed,  and  they 
have  taken  their  oath,  the  indictment  is  opened,  and  the  prose- 
cutor produces  the  proofs  of  his  accusation;  but,  unlike  the 
rules  of  the  civil  law,  the  vntnesses  deliver  their  evidence  in 
the  presence  of  the  prisoner:"  2  De  Lolme,  by  Stephens,  b.  1, 
c.  12, 13.  And  again:  "It  is  an  invariable  rule  that  the  trial 
be  public;  the  prisoner  neither  makes  his  appearance  nor  pleads 
but  in  places  where  everybody  may  have  free  entrance;  and  the 
witnesses  when  they  give  their  evidence,  the  judge  when  he 
delivers  his  opinion,  the  jury  when  they  give  their  verdict,  are 
all  under  the  public  eye."  In  a  note  we  are  informed  of  the 
secrecy  with  which  the  proceedings  in  the  administration  of 
criminal  justice  are  carried  on  according  to  the  rules  of  the  civil 
law,  which,  in  that  respect,  are  adopted  all  over  Europe.  "As 
soon  as  the  prisoner  is  committed,  he  is  debarred  of  the  sight 
of  everybody  till  he  has  gone  through  his  several  examinations. 
One  or  two  judges  are  appointed  to  examine  him,  with  a  clerk  to 
take  his  answers  in  writing,  and  he  stands  alone  before  them  in 
some  private  room  in  the  prison.  The  witnesses  are  to  be  ex- 
amined apart,  and  he  is  not  admitted  to  see  them  till  their  evi« 
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denoe  is  dosed;  they  are  then  confronted  together  before  all  the 
judges,  to  the  end  that  the  witnesses  may  see  if  the  prisoner  i9 
really  the  man  they  meant  in  delivering  their  respectiTe  evi- 
dences, and  that  the  prisoner  may  object  to  such  of  them  as  he 
shall  think  proper.  This  done,  the  depositions  of  those  wit- 
nesses who  are  adjudged  upon  the  trial  to  be  exceptionable 
are  set  aside.  The  depositions  of  the  others  are  to  be  laid  be- 
fore the  judges,  as  well  as  the  answers  of  the  prisoner,  who  has 
been  previously  called  upon  to  confirm  or  deny  them  in  their 
presence;  and  a  copy  of  the  whole  is  delivered  to  him  that  he 
may  prepare  for  his  justification.  Thid  judges  are  to  decide 
both  upon  the  matter  of  law  and  the  matter  of  fact,  as  well  as  . 
upon  all  incidents  that  may  arise  during  the  course  of  the  trial, 
such  as  admitting  witnesses  to  be  heard  in  behalf  of  the  pris* 
oner,"  etc. 

This  contrast  between  the  common-law  and  civil-law  mode  of 
administering  criminal  justice,  which  prevailed  over  the  whole 
continent  ever  since  the  latter  age  of  the  Boman  law,  impressed 
itself  strongly  upon  the  mind  of  the  intelligent  foreigner,  and 
is  forcibly  presented  in  his  book;  and  these  great  principles  of 
the  common  law  to  which  he  has  referred — the  accusation  by  a 
grand  jury;  the  public  trial  by  petit  jury  of  the  neighborhood,, 
instead  of  by  a  permanent  body  of  men;  the  production  of  the 
witnesses  before  the  court,  and  their  public  examination  there  in 
the  presence  of  the  accused;  the  right  of  the  accused  to  compel 
the  attendance  of  his  own  witnesses  to  be  heard  in  his  own  de- 
fense; and  lus  exemption  from  torture,  or  being  otherwise  re- 
quired to  testify  against  himself — ^have  been  deemed  of  so  much 
importance  on  this  side  of  the  Atlantic  that  they  have  been 
generaUy,  in  some  shape  or  other,  incorporated  into  most  of  the 
American  constitutions,  and  in  this  way  secured  against  legisla* 
tive  control.  Our  own  bill  of  rights  secures  to  the  accused,, 
among  other  things,  the  right  "  to  be  heard  by  himself  and  his 
counsel;"  ''to  demand  the  nature  and  cause  of  accusation; '* 
"  to  have  compulsory  process  to  compel  the  attendance  of  wit- 
nesses in  his  favor;"  "  to  meet  the  witnesses  against  him  face 
to  face; "  and  "  to  a  speedy  trial  by  an  impartial  jury  of  the 
vicinage,"  and  to  an  exemption  from  "  being  compelled  to  give 
evidence  against  himself; "  and  the  admission  upon  the  present 
trial  of  Nievergelder's  deposition  is  supposed  to  have  violated 
ibe  clause  which  secures  to  the  accused  "  in  all  criminal  prosecu- 
tions the  right  to  meet  witnesses  against  him  face  to  face."  The 
great  security  of  the  accused,  however,  after  all,  is  in  the  funda* 
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mental  principle  of  the  common  law,  that  legal  evidence  consists 
in  facts  testified  to  by  some  person  who  has  personal  knowledge 
of  them;  thus  excluding  all  suspicions,  public  rumors,  second- 
hand statements,  and  generally  all  mere  hearsay  testimony, 
whether  oral  or  written,  from  the  consideration  of  the  jury — the 
usual  test  of  this  hearsay  evidence  being  that  it  does  not  derive 
its  value  solely  from  the  credit  to  be  given  to  the  witness  who  is 
before  them,  but  partly  from  the  veracity  of  some  other  individ- 
ual. This  great  principle,  however,  like  all  others,  has  its  ex- 
ceptions and  limitations,  which  are  as  well  settled  as  the  rule 
itself,  and  among  these  exceptions,  in  its  application  to  the 
administration  of  criminal  justice,  are  dying  declarations  in  ref- 
erence to  the  same  homicide,  and  the  deposition  of  a  witness 
regularly  taken  in  a  judicial  proceeding  against  the  accused  in 
respect  to  the  same  transaction  and  in  his  presence,  when  the 
subsequent  death  of  the  witness  has  rendered  his  production  in 
court  impossible;  and  the  question  now  to  be  passed  upon  comes 
to  this:  whether  the  provision  in  our  constitution  is  to  be  con- 
strued so  as  to  abolish  both  or  either  of  these  exceptions,  so  that 
hereafter  this  species  of  evidence,  which  has  heretofore,  it  is 
believed,  always  been  received  both  in  England  and  all  over  the 
United  States,  must  be  excluded. 

The  constitution,  it  is  to  be  observed,  has  not  undertaken  to 
define  by  any  direct  provision  what  constitutes  competent  evi- 
dence in  criminal  cases,  except  in  the  single  case  of  treason,  but 
requires  it  to  come  from  witnesses  standing  in  the  presence  of 
the  accused,  and  it  may  be  in  the  tribunal  where  his  guilt  or 
innocence  is  to  be  finally  passed  upon.  If  the  clause  be  under- 
stood literally,  it  provides  for  the  production  of  the  witness,  but 
does  not  prescribe  what  he  may  communicate  as  evidence.  It 
compels  his  presence  in  court,  but  leaves  the  evidence  he  may 
give  to  bo  regulated  by  law.  The  dying  statement  of  the  slain, 
and  the  deposition  of  the  deceased  witness,  are  both  mere  hear- 
say in  the  legal  sense  of  the  term.  The  truth  of  the  facts  they 
relate  do  not  depend  upon  the  veracity  of  the  witness  who  heard 
the  oral  statement  in  one  case,  or  of  the  officer  who  heard  the 
testimony  of  the  deponent  and  wrote  it  down  and  read  it  over 
to  him  in  the  other,  but  mainly  upon  the  credit  due  to  state- 
ments made  under  such  circumstances.  Even  in  the  civil-law 
mode  of  procedure  the  witnesses,  it  seems,  are  ultimately  con- 
fronted with  the  accused,  and  therefore  it  may  be  said  liter* 
ally  even  there  that  they  ''  meet  the  accused  face  to  face."  But 
all  such  constructions  would  be  quite  too  narrow,  and  alto- 
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gcther  unworthy  both  of  the  mstrument  and  of  this  tribunal. 
The  people  have  incorpoiated  into  their  frame  of  goyemment  a 
great  living  principle  of  the  common  law,  under  which  they  and 
their  ancestors  have  lived,  and  it  is  the  duty  of  the  court  so  to 
construe  it  as  to  make  it  e£fectual  to  answer  the  great  purpose 
they  had  in  view.  And  this  principle,  we  think,  is  no  other 
than  the  principle  of  the  common  law  in  reference  to  criminal 
evidence;  that  it  consists  in  facts  within  the  personal  knowledge 
of  the  witness,  to  be  testified  to  in  open  court  in  the  presence 
of  the  accused.  This  principle,  however,  was  nowhere  written 
down  on  parchment.  It  is  not  to  be  found  in  Magna  Charta  or 
in  the  English  bill  of  rights,  but  it  existed  in  the  living  memory 
of  men,  and  was  always  a  part  of  the  common  law,  although  in 
bad  times  it  was  trodden  under  foot  by  bad  men  in  high  places. 
It  is  not,  however,  a  stiff,  unbending  rule,  extending  to  every 
case  without  exception,  falling  within  its  letter,  but  is  limited 
and  controlled  by  subordinate  rules,  which  render  it  safe  and 
useful  in  the  administration  of  public  justice,  and  are  as  well 
established  as  the  great  principle  itself,  which,  with  all  its  ex- 
ceptions and  limitations,  was  taken  from  the  existing  law  of  the 
land  and  incorporated  into  the  constitution.  The  purpose  of 
the  people  was  not,  we  think,  to  introduce  any  new  principle 
into  the  law  of  criminal  procedure,  but  to  secure  those  that 
already  existed  as  part  of  the  law  of  the  land  from  future 
change  by  elevating  them  into  constitutional  law.  It  may  as 
well  be  the  boast  of  an  Englishman  living  under  the  common 
law  as  of  a  citizen  of  this  state  living  under  our  constitution, 
that  in  a  criminal  prosecution  he  has  a  right  to  meet  the  wit- 
nesses against  him  face  to  face;  and  yet  it  was  never  supposed 
in  England,  at  aiiy  time,  that  this  privilege  was  violated  by  the 
admission  of  a  dying  declaration,  or  of  the  deposition  of  a  de- 
ceased witness,  under  proper  circumstances;  nor,  indeed,  by  the 
reception  of  any  other  hearsay  evidence  established  and  recog- 
nized by  law  as  an  exception  to  the  general  rule. 

It  is  said  by  Lord  Aukland  in  reference  to  the  conduct  9f  the 
British  courts  in  the  sixteenth  and  part  of  the  seventeenth  cen- 
turies: ''Depositions  of  witnesses  forthcoming,  if  called,  but 
not  permitted  to  be  confronted  with  the  prisoner,  written  ex- 
aminations of  accomplices  living  and  amenable,  confessions  of 
convicts  lately  hanged  for  the  same  offense,  hearsay  of  these 
convicts  repeated  at  second  hand  from  others,  all  formed  so 
many  classes  of  competent  evidence,  and  were  received  as  such 
In  the  most  solemn  trials  by  learned  judges:''  Principles  oi 
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Penal  Law,  2d  ed.,  197.  Bat  no  oomplaint  of  the  ohaiaoter  of 
the  one  now  made  was  ewer  heard.  This  was  not  an  eyil  to  be 
provided  for  by  any  law,  much  less  by  a  constitutional  provis- 
ion; these  exceptions  to  the  general  rule  were  never  considered 
violations  of  the  rule  itself;  they  grew  out  of  the  necessity  of 
the  case,  and  are  founded  in  practical  wisdom.  The  facts  thus 
communicated  go  to  the  jury,  not  as  entitled  to  the  full  faith 
of  the  facts  sworn  to  by  a  vntness  from  his  own  personal  knowl* 
edge,  but  yet  as  competent  to  be  considered  by  the  juiy  in  f  orm* 
ing  their  verdict.  But  whether  these  exceptions  be  wise  or 
unwise  is  not  submitted  to  our  judgment.  They  were  well  es- 
tablished at  the  time,  and,  we  think,  went  into  the  constitution 
as  part  of  the  great  principle  of  criminal  evidence  adopted  by 
the  clause  now  under  consideration. 

We  refer,  in  conclusion,  in  confirmation  of  our  views  upon  the 
subject,  to  the  decisions  of  the  other  states;  but  as  they  are 
cited  in  the  briefs,  we  shall  do  so  in  a  general  manner,  without 
calling  attention  to  the  particular  cases.  The  privilege  now 
under  consideration  exists  in  every  state  where  the  common  law 
prevails,  either  as  part  of  that  law,  or  by  a  constitutional  pro- 
vision similar  to  our  own,  and  yet  evidence  of  this  character,  it 
appears,  has  never  been  excluded  but  in  a  single  case,  decided 
in  early  times  in  Tennessee,  and  which  has  since  been  expressly 
overruled.  In  some  of  the  states  it  has  been  expressly  recog- 
nized as  competent  by  direct  decisions  to  that  effect,  and  in  aU 
of  them  the  uniform  current  of  judicial  dvcta^  whenever  the 
question  has  been  a  subject  of  discussion,  is  in  favor  of  its  com- 
petency. We  are  constrained,  therefore,  both  on  the  score  of 
reason  and  i^uthority,  to  pronounce  in  favor  of  the  legality  of 
the  evidence:    The  judgment  must  therefore  be  affirmed. 

SooTT,  J.,  concurred. 

Btlakd,  J.,  delivered  a  dissenting  opinion. 

Former  Testiiiont  of  Deceased  or  Absent  Wftness,  admissibility  of, 
on  subsequent  trial  of  criminal  or  civil  case:  See  the  note  to  Bergin  t.  Peo* 
pU,  65  Am.  Dec.  676,  discussing  this  subject;  see  also  Emery  v.  Fowler,  63 
Id.  627,  and  cases  coUected  in  the  note  thereto.  The  doctrine  of  the  prin- 
cipal case,  that  the  deposition  of  a  deceased  witness  in  a  criminal  case,  taken 
on  a  preliminary  examination  of  the  accused,  is  competent  c\*idence  on  the 
trial,  upon  proving  the  death  of  the  witness,  notwithstanding  the  constitu- 
tional provision  requiring  that  the  accused  shall  be  confronted  with  the  wit- 
nesses against  him,  is  approved  and  followed  in  SuUe  v.  Harmon,  27  Mo.  120; 
and  State  v.  Carlisle,  57  Id.  105.  And  on  similar  grounds  it  is  held  in  State 
V.  Able,  65  Id.  370,  that  oral  proof  of  testimony  given  on  a  former  trial  of  a 
triminal  case  by  a  witness  shown  to  have  since  died  is  also  competent  upon 
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A  rabteqaent  triaL  But  in  State  v.  fftnuer,  26  IcL  432;  while  the  principal 
^ase  was  approved,  it  wai  held  not  to  antborixe  the  admiaaion  of  a  depositioD 
taken  on  a  preliminary  examination  as  evidence  npon  a  snbaeqnent  trial 
merely  npon  proof  that  the  witness  had  since  gone  beyond  the  jurisdiction  of 
the  oonrt,  it  not  appearing  that  the  aoonaed  had  anything  to  do  with  procnr- 
ing  his  non-«ttendanoe. 


Petebson  v.  Lais. 

[M  MiMOimx,  641.1 

DiRDrDAXT  ni  Ejxotmemt  Dbmttko  Co-tknamot  with  PLAunrnrv  m 
alleged  in  the  complaint  cannot  claim  the  benefit  of  a  co-tenancy,  so  as 
to  reqnire  more  stringent  proof  of  ouster  than  in  a  case  between  strangers. 

Law  of  Oubtib  between  Co-tbnantb  in  EjEonfENT,  whsbb  Defendant 
Denies  the  plaintiff's  title,  is  the  same  as  if  no  co-tenancy  existed. 

AOQUIESOENOE   OF    InFAKT    AFTEB    FuLL    AOB  WILL  NOT  PbTO«UDB  DiSAF- 

FiBiiANCB  OF  Deed  made  by  him  during  infancy,  unless  such  acquies- 
cence continues  for  the  period  necessary  to  confer  title  under  the  statute 
of  limitations. 

Infant's  Deed  is  Disaffibmed  bt  Subsequent  Conybtanob  of  the  same 
land  by  the  infant  after  attaining  his  majority. 

Whether  Deed  after  Majortft  CoNSTrruTES  Disaffirmangb  of  a  prior 
deed  executed  by  the  grantor  while  an  infant  is  a  question  of  law  for  the 
court. 

Ejbotmeht  for  certain  realty  claimed  by  defendant  under  con* 
Teyances  from  Pierre  and  Charles  Tourville,  to  whom  the  same 
had  been  conveyed  by  certain  infants.  The  plaintiffs  claimed 
under  subsequent  conyeyances  from  the  infants,  executed  after 
such  infants  had  attained  their  majority.  The  conveyances  to 
the  plaintiffs  made  no  mention  of  the  prior  conveyances  during 
the  infancy  of  the  grantors.  The  plaintiffs  asked  an  instruction 
to  the  effect  that  an  infant's  deed  may  l>e  avoided  by  a  subse- 
quent conveyance  of  the  same  land  by  the  infant  after  arriving 
at  age,  which  instruction  the  court  refused,  and  instructed  the 
jury  in  substance:  1.  That  the  deeds  of  the  infants  in  this  case 
were  voidable,  and  could  be  disaffirmed  by  subsequent  convey- 
ances made  after  attaining  their  majority,  if  such  subsequent 
conveyances  were  intended  to  have  that  effect,  and  that  the 
question  whether  or  not  they  were  so  intended  was  for  the  juiy; 
2.  That  if  the  plaintiffs  claimed  only  an  undivided  share  in  the 
land,  and  were  tenants  in  common  with  the  defendant,  the  latter 
was  entitled  to  a  verdict,  unless  the  jury  were  satisfied  that  he 
had  actually  ejected  the  plaintiffs  from  possession  or  hindered 
their  taking  possession.  Verdict  and  judgment  for  the  defend- 
ant, and  the  plaintiffs  appealed,  assigning  as  error  the  refusal 
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of  the  instraotion  prayed  by  the  plaintifb,  and  the  giving  of  the 
instractions  above  recited. 

Morehead^  for  the  appellants. 

Kribben^  for  the  respondent. 

By  Court,  Soott^  J.  Under  the  circumstances  of  the  case,  the 
instruction  given  by  the  court  as  a  substitute  for  that  offered  by 
the  plaintiff  was  erroneous.  As  the  defendant  in  her  answer 
under  oath  denies  the  right  of  the  plaintiffs  to  the  premises, 
they,  for  the  purposes  of  the  suit,  could  not  be  regarded  as  co- 
tenants.  The  instruction  gave  the  defendan!;  all  the  benefit  of 
an  actual  co-tenancy  in  making  her  defense,  while  at  the  same 
time  she  holds  the  plaintiffs  at  arms-length,  and  denies  that 
ihey  have  any  title.  The  law  of  ouster  in  an  action  of  eject- 
ment between  co-tenants,  wherein  the  one  denies  that  the  other 
ever  had  any  title  to  the  disputed  premises,  must  be  the  same 
as  in  an  action  between  those  who  are  connected  by  no  such 
relation.  If  the  defendant  wanted  the  benefit  of  the  facts 
assumed  in  the  instruction,  why,  in  her  answer,  did  she  not 
diRclaim  to  hold  adversely  to  the  plaintiffs?  She  would  in  one 
breath  deny  that  the  plaintiffs  were  her  co-tenants,  and  in  the 
other  claim  the  benefit  of  the  relation.  Where  one  co-tenant 
seeks  to  bar  another  on  the  ground  of  adverse  possession,  the 
law  requires  proof  of  unequivocal  acts  diowing  an  actual  ouster. 
So  where  the  title  of  the  plaintiff  as  a  co-tenant  is  not  disputed 
by  the  defendant,  and  the  case  turns  on  the  fact  whether  there 
has  been  a  disseisin  of  one  co-tenant  by  another,  the  plaintiff 
must  show  an  actual  ouster,  or  that  some  act  was  done  by  the 
defendant  amounting  to  a  total  denial  of  the  right  of  the  plain- 
tiff as  a  co-tenant.  But  in  an  action  wherein  the  co-tenancy  is 
denied  ever  to  have  existed,  there  is  no  reason  why  stronger 
evidence  of  an  ouster  should  be  required  of  one  claiming  as  co- 
tenant  than  any  other  party.  In  such  case  the  eleventh  section 
of  the  act  concerning  ejectment  has  no  application.  By  filing 
such  an  answer  as  was  put  in  in  this  case,  an  act  was  done  which 
showed  that  the  defendant  made  a  total  denial  of  the  right  of 
the  plaintiffs  as  co-tenants. 

There  was  error  in  submitting  to  the  juiy  the  construction  of 
the  deeds  read  in  evidence.  Whether  the  deeds  amounted  to  a 
disaffirmance  of  the  act  done  by  those  who  executed  them  while 
they  were  infants  was  a  question  of  law  for  the  determination  of 
the  court.  That  a  deed  executed  by  one  who  has  attained  his 
majority,  conveying  lands  which  he  had  alienated  during  his 
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iniancy,  is  a  disaffirmanoe  of  a  deed  of  alienation  made  duiing 
tus  infancy,  is  the  well-settled  doctrine  of  this  court.  The 
acquiescence  of  the  infant,  after  his  reaching  his  full  age,  for  a 
period  short  of  that  which  would  secure  a  title  by  the  statutes 
•of  limitations,  does  not  destroy  or  take  away  the  right  which 
the  law,  for  wise  purposes,  has  conferred  on  infants  of  disaffirm- 
ing their  deeds.  Whether  the  infant  may  not,  after  attaining 
full  age,  within  a  shorter  time,  by  his  declarations,  acts,  or  con- 
duct, restrain  himself  from  a  disaffirmance  of  his  acts  done,  dur- 
ing infancy,  is  a  question  not  presented  by  anything  contained 
in  this  record.  In  the  case  before  us,  we  are  of  the  opinion  that 
the  deeds,  executed  by  the  infants  after  they  attained  their 
majority,  and  relied  on  by  the  plaintiffia,  amounted  to  a  dis- 
affirmance of  the  deeds  made  for  the  same  land  during  their  in- 
fancy: TouseT.  Iforcoms,  12  Mo.  649  [51  Am.  Dec.  175];  Nor- 
cum  ▼.  Oaty,ld  Id.  65;  Tucker  ▼.  Moreland.lO  Pet.  72;  Jackson 
T.  Carpenter,  11  Johns.  539;  Jackson  v.  Burchin,  14  Id.  124. 

Judge  Byland  concurringy  the  judgment  is  reversed  and  the 
•cause  remanded. 

Leonabd,  J.,  absent.  

OusTEB  OF  Tenant  in  Common  bt  Co-tenant,  What  Constitutes:  See 
CoQmm  v.  Mason,  43  Am.  Deo.  292;  Harmon  v.  James,  45  Id.  296;  Meredith 
▼.  Andres,  Id.  504;  Jones  v.  Weather^>ee,  51  Id.  653;  MeMahan  ▼.  McMahan^ 
^  Id.  481;  Marcy  t.  Stone,  54  Id.  736;  Young  v.  Adams,  58  Id.  654,  and 
•notes  thereto. 

DisAnmiMANOB  or  Intant's  Deed  bt  Subsequent  Conyetanoe  afteb 
Aqe:  See  Bool  y.  Mix,  31  Am.  Dec.  285;  Crtsinger  v.  Welch,  45  Id.  565; 
Touse  V.  Norcoms,  51  Id.  175,  and  notes  thereto.  See  also  Slaughter  v.  Oun- 
nmgham,  60  Id.  463. 

Affibmance  of  Infant's  Deed  bt  Acquiescence  after  Age. — In  Oresinger 
T.  Welch,  45  Am.  Dec.  565,  it  is  held,  in  accordance  with  the  doctrine  of  the 
principal  case,  that  mere  lapse  of  time  for  a  shorter  period  than  required  for 
a  title  under  the  statute  of  limitations  will  not  prevent  the  disaffirmance  after 
•age  of  a  deed  made  during  infancy,  but  that  a  shorter  period,  taken  in  connec- 
tion witb  other  circumstances,  may  amount  to  the  confirmation  of  the  deed. 
The  principal  case  is  commented  on  and  approved  as  an  authority  to  the  lanM 
i  in  H^Uh  Y.  RaUway  etc  Co.,  56  Mo.  208,  210. 
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Bey  v.  Tonet. 

[94  MSMOUBI,  dOO.] 

Aonm  OF  Animals  n  vi/r  Inbubeb  of  thxib  Safitt,  and  ii  liable  for 
their  Iom  only  on  proof  of  nogligenoe  or  want  of  ordinary  oare  on  hie 
part 

AonoH  for  damages  for  the  loss  of  a  horse  belonging  to  the 
plaintiff,  and  bailed  to  the  defendant  for  pasturage.  The  opin^ 
ion  states  the  foots. 

J.  B.  Ooff,  for  the  appellant. 
L.  If.  Shreve^  for  the  respondent. 

By  Court,  Btland,  J.  The  finding  of  the  foots  by  the  oonrt 
in  this  case  will  not  warrant  the  judgment  rendered  thereon. 
The  following  is  the  finding*  ''The  court  finds  from  the  evi- 
dence that  in  the  spring  of  the  year  1855  the  defendant  was  an 
agister  of  cattle  near  the  city  of  St  Louis;  that  the  plaintiff,  by 
his  agent,  delivered  the  horse  mentioned  and  described  in  his 
petition  to  the  defendant,  to  be  by  the  defendant  pastured  and 
cared  for,  at  the  rate  of  two  dollars  per  month  during  the  time 
the  defendant  should  pasture  said  horse;  that  the  plaintiff  paid 
to  the  defendant  two  dollars  at  the  time  he  delivered  the  horse 
to  the  defendant  in  advance  for  the  first  month;  that  some  three 
or  four  weeks  afterwards  the  plaintiff,  by  his  samd  agent,  de- 
manded the  horse  from  the  defendant  at  the  place  whare  the 
horse  was  left,  but  did  not  receive  him;  that  prior  to  the  de- 
mand the  horse  had  either  been  taken  away  by  some  one,  or  had 
broken  out  of  defendant's  indosure  and  strayed  away;  that  the 
said  horse  was  the  property  of  the  plaintiff,  Christopher  Bey, 
and  at  the  time  he  was  delivered  to  the  defendant  was  of  the 
value  of  one  hundred  and  fifty  dollars.  The  court  does  not  find 
that  said  horse  was  delivered  to  the  defendant  with  the  express 
understanding,  and  received  by  the  defendant  with  the  condition, 
that  defendant  was  not  to  be  in  any  wise  responsible  for  the  safe- 
keeping of  said  horse;  nor  that  said  defendant,  under  a  contract, 
suffered  him  to  feed  upon  the  grass  growing  upon  his  land  with- 
out any  stipulation  for  care  or  attention  on  the  part  of  defendant; 
nor  that  said  horse  escaped  or  was  removed  from  defendant's 
premises  without  the  knowledge  or  consent  of  defendant.  Upon 
the  facts  as  found,  the  court  declares  the  law  to  be  that  the  plain- 
tiff is  entitled  to  recover,  and  that  the  measure  of  damages  is  the 
value  of  the  said  horse  at  the  time  he  was  delivered  to  the  de- 
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fendant,  with  interest  from  the  time  of  the  demand  made  for  the 
same/' 

Now,  an  agister  of  cattle  is  not  an  insurer  of  the  safe-keeping, 
and  is  answerable  only  in  case  of  negligence.  In  the  case  of 
Broadwater  v.  Blot,  Holt,  548,  the  defendant  was  a  farmer,  and 
had  received  the  plaintiff's  horse  to  agist  at  a  stated  price.  The 
horse  had  strayed  out  of  the  defendant's  field  and  was  lost. 
Chief  Justice  Gibbs  said:  "All  the  defendant  is  obliged  to  ob- 
serve is  reasonable  care.  He  does  not  insure,  and  is  not  answer- 
able for  the  wantonness  or  mischief  of  others.  If  the  horse  had 
been  taken  from  his  premises,  or  had  been  lost  by  accidents 
which  he  could  not  guard  against,  he  woiild  not  be  responsible. 

1  admit  that  particular  negligence  must  be  proved  by  occasion 
of  which  the  horse  was  lost,  or  gross  general  negligence  to  which 
the  loss  may  be  ascribed  in  ignorance  of  the  special  circum- 
stance which  occasioned  it.  If  there  was  a  want  of  due  care 
and  diligence  generally,  the  defendant  will  be  liable.  The  ques- 
tion is.  Were  the  defendant's  fences  in  an  improper  state  at  the 
time  the  horse  Tf  as  taken  in  to  agist  ?  Did  he  apply  such  a  degree 
of  care  and  diligence  to  the  custody  of  the  horse  as  the  plaintiff 
who  intrusted  the  horse  to  him  had  a  right  to  expect?  I  shall 
leave  it  to  the  jury."  The  finding  is  entirely  silent  as  to  the 
care  or  negligence  of  the  defendant.  There  is  nothing  said  in 
regard  to  the  very  matter  on  which  alone  the  defendant  can  be 
considered  liable,  if  at  all — that  is,  either  particular  negligence 
by  which  the  horse  was  lost,  or  gross  general  negligence.  The 
finding  therefrom  will  not  warrant  the  judgment,  and  the  case 
must  be  reversed.  "  In  all  cases  where  the  defendant  is  bound 
only  to  ordinary  care,  and  is  liable  only  for  ordinary  neglect, 
the  plaintiff  cannot  recover  upon  the  mere  proof  of  loss  of  the 
articles  intrusted  to  the  bailee.  He  must  give  some  evidence  of 
the  want  of  care  in  the  bailee  or  his  servants:"  Footer .  Storrs, 

2  Barb.  329.  *'  Deposits  for  hire — bailees  of  this  class  are  re- 
sponsible, like  other  bailees  who  receive  a  reciprocal  benefit  from 
the  bailment,  for  ordinary  care  and  diligence,  and  are  responsi- 
ble only  for  ordinary  negligence.  Of  this  class  are  agisters  of 
cattle,  warehousemen,  forwarding  merchants,  and  wharfingers: " 
2  Story  on  Cont.,  p.  133,  sec.  742. 

These  bailees  are  bound  only  to  take  reasonable  and  ordinary 
care  of  the  bailment.  Unless  the  theft  of  this  horse  grew  out 
of  the  negligence  of  the  defendant,  he  is  not  liable;  or  unless  he 
was  lost  to  plaintiff  by  the  want  on  the  defendant's  part  of  ordi- 
nary care  and  diligence.     The  finding  here  shows  no  want  of 
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care  or  diligence.  The  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  thi9 
opinion. 

SooTT,  J.y  concurred. 

IiX05ABi>9  J.  9  did  not  sit. 

AoisTES  OF  Cattlb»  Liabiutt  of,  fob  thbib  SAisrt t  8m  CheU  t.  FrtmeK 
16Am.  Dea  171. 


Thomas  v.  Wyatt. 

[29  MlMOUBX,  34.] 

Patent  Issued  to  Fictitious  Qkahtee  is  Nullitt,  and  oaanot  form  tfa* 
Uab  of  a  Talid  tiUe. 

Ejeotment.    The  opinion  states  the  facts. 

8.  Beber  and  T.  J.  Beime^  for  the  appellant. 

J.  D.  Coalter,  for  the  respondent. 

By  Court,  Bylakd,  J.  This  was  an  action  of  ejectment  for  a 
tract  of  land  in  the  county  of  St.  Louis.  Thom&s  claimed  title 
under  a  patent  issued  by  the  United  States,  bearing  date  the 
fifth  of  January,  1843,  to  Samuel  Johnson,  for  the  land,  in  vir- 
tue of  an  entry  made  in  the  land-office.  Thomas  obtained  title 
to  the  land  under  a  decree  of  the  St  Louis  land  court,  rendered 
against  Johnson  on  notice  of  publication  without  the  appearance 
of  the  defendant,  vesting  Johnson's  title  in  the  plaintiff.  The 
defendant  claimed  title,  and  held  possession  under  a  patent 
issued  on  the  same  entry  to  Samuel  M.  Coleman,  assignee  of 
Samuel  Johnson,  dated  the  fourteenth  of  March,  1845. 

At  the  trial,  the  defendant  offered  to  prove  that  Samuel  John- 
son was  a  fictitious  person,  and  that  Thomas,  the  plaintiff,  knew 
the  fact  when  he  obtained  his  decree,  and  prior  thereto.  This 
evidence  the  plaintiff  Thomas  objected  to,  and  the  court  ruled 
it  out.  The  defendant  excepted.  There  was  a  verdict  for  plain- 
tiff, and  judgment.  The  defendant  made  his  motion  for  a  new 
trial,  which  being  overruled,  he  brings  the  case  here  by  appeal. 

The  only  question  which  the  appellant  makes  in  this  court  is, 
whether  the  holder  of  a  junior  i)atent  will  be  allowed  to  defeat 
an  older  patent  for  the  same  land  by  showing  that  the  patentee 
or  grantee  named  is  a  fictitious  person.  The  plaintiff  having 
showed  his  patent  and  his  decree  under  it  for  the  land,  the  de- 
fendant contended  that  it  was  competent  for  him  to  show  that 
Samuel  Johnson,  the  patentee,  was  a  man  of  straw — a  mere  ficti- 
tious person — and  in  consequence  no  title  could  pass  to  such  a 
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grantee.  This  evidence  was  rejected,  and,  as  we  think,  im- 
properly. 

There  must  be  in  existence  some  person  or  corporation  or 
body  capable  of  taking  at  the  time  the  patent  issued.  Nothing 
could  pass  to  the  patentee  by  virtue  of  a  patent  emanating  after 
his  death :  Collins  v.  Brannin,  1  Mo.  384.  In  McCracken's  Heirs 
V.  Becdly  3  A.  K.  Marsh.  210,  the  court  of  appeals  of  Kentucky, 
in  their  opinion,  delivered  by  Judge  Owsley,  say:  **  Indeed,  we 
cannot  imagine  how  it  is  possible  for  any  act  necessary  to  the 
acquisition  of  right  to  be  done  in  the  name  of  a  dead  person, 
and  at  the  same  time  have  any  legal  operation.  After  the  decease 
the  dead  person  has  no  rights,  and  no  rights  can  be  acquired  by 
others  in  his  name.  In  McDonald's  Heirs  v.  SmaUey,  6  Pet.  261, 
Chief  Justice  Marshall  said:  ''  David  Anderson,  in  whose  name 
the  entry  was  made  under  which  the  plaintiffs  claim,  was  dead 
at  the  time.  The  entry,  therefore,  as  was  determined  in  Oali  v. 
Galloway,  4  Id.  832,  is  in  the  state  of  Ohio  a  nuUiiy.  This  be- 
ing the  foundation  of  the  plaintiff's  action,  they  must  fai]."  In 
Galloway  v.  Mnley^  12  Id.  297,  Mr.  Justice  Catron,  in  delivering 
the  opinion  of  the  court,  said:  **  The  principal  ground  relied  on 
for  relief  being  that  the  i)atents  were  void  because  made  after 
Charles  Bradford's  death,  we  will  proceed  to  examine  it.  That 
a  patent  thus  made  i>asses  no  title  is  true  in  the  nature  of  things; 
there  must  be  a  grantee  before  a  grant  can  take  effect.  So  this 
court  held,  in  OdU  v.  GaUoway,  4  Id.  345,  and  McDonald  v. 
Smalley,  6  Id.  261."  Now,  the  proof  offered  here  was  not  that 
there  had  been  such  a  man  living  but  was  dead  when  the  patent 
issued,  but  that  the  entry  was  originally  made  by  some  other 
person  in  the  liame  of  this  fictitious  person — this  man  of  straw — 
who  was  not  there,  nor  ever  had  been  a  real  person,  and  that 
this  was  known  to  plaintiff  Thomas.  If  such  was  the  fact,  the 
proof  had  a  direct  tendency  to  defeat  the  plaintiff's  action.  For 
if  Samuel  Johnson,  the  patentee,  never  had  any  existence,  then 
he  had  no  title,  and  the  decree  could  pass  out  of  him  and  vest 
in  the  plaintiff  no  title.  The  proof  should  have  been  received. 
This  point  reverses  the  judgment  below,  and  this  is  the  only 
point  we  now  decide.  Let  the  judgment  be  reversed,  and  the 
cause  remanded. 

SooTT,  J.,  concurred. 

Leonard,  J.,  absent.  

Patsnt  L»ubd  to  DicxASKD  Pbbsok  is  Yom  at  oommoD  Uws  DagmpoH 
T.  Lamb,  13  Wall  427,  citing  the  principal  case.    The  prindpal  < 
oame  before  the  court,  and  it  reported  in  31  Mo.  188L 
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Garrison  v.  Savignao. 

[36  Mmouxi,  47.] 

Oni  kot  Madb  Pabtt  to  Aotion  of  Ejeotmxnt  for  land  of  which  he  wm 
in  the  poMeeaion  when  the  aotion  was  oommenoed  cannot  be  dispoeaeesed 
by  virtue  of  a  writ  of  habere /acuu  posaeaaionem  issued  onder  a  jadgment 
for  the  plaintiff  in  that  action. 

Whsbb  OmoEB  D18PO88B88KS  Pbbson  in  Possbssion  of  Lani>,  by  virtne 
of  a  writ  of  possession  issned  in  an  aotion  to  which  he  was  not  a  pi^rty, 
although  he  was  in  possession  when  such  action  was  commenced,  and  on 
the  removal  of  the  force  the  person  so  dispossessed  returns  to  the  posses- 
sion, the  plaintiff  in  that  action  will  have  acquired  no  such  poMesvion  as 
will  entitle  him  to  maintain  an  action  of  unlawful  detainer  against  the 
person  so  returning  to  the  possession. 

Unlawful  detainer.  The  eTidenoe  showed  that  the  plaintiff^ 
Churrison,  had  commenced  an  action  of  ejectment  for  the  recovery 
of  the  premises  in  controyersy,  in  the  circuit  court  of  the  United 
States,  against  Alfred  Savignac,  and  recoTered  judgment.  The 
other  facts  are  stated  in  the  opinion. 

Marehead.toi  the  appellant. 

Krum  and  Harding,  and  T,  T.  OanU,  for  the  respondent. 

By  Court,  Soott,  J.  It  is  evident  that  as  far  as  the  merits  of 
this  case  are  concerned  they  are  all  against  the  plaintiff,  as  the 
possession,  the  disturbance  of  which  he  complains,  was  obtained 
by  means  of  a  writ  of  habere  facias  possessionem  which  issued 
on  a  judgment,  which  since  the  execution  of  the  writ  has  been 
reversed. 

The  defendant  in  the  original  suit,  Alfred  Savignac,  and 
against  whom  the  writ  of  habere  facias  possessionem  was  issued, 
testified  that  he  never  was  in  possession  of  the  lot  in  controversy. 
The  defendant  in  this  proceeding,  Francis  Savignac,  was  turned 
out  of  the  possession  of  the  lot  by  the  marshal,  though  he  was 
no  party  to  the  suit,  was  not  named  in  the  writ,  and  though  he 
had  been  in  the  undisturbed  possession  of  it  for  six  years  prior 
to  the  bringing  of  the  suit. 

Had  application  been  made  to  the  court  whence  the  habere 
facias  possessionem  issued,  we  see  no  reason  why  the  court  would 
have  refused  to  award  restitution,  as  it  would  not  suffer  its 
process  to  be  perverted  to  the  oppression  of  those  who  were  no 
parties  to  it.  It  is  said  to  be  a  settled  rule  of  practice  that  no 
tenant  who  was  in  possession  anterior  to  the  commencement  of 
an  ejectment  can  be  dispossessed  upon  a  judgment  and  writ  of 
possession  to  which  he  is  no  party:  Ex  parte  Reynolds,  i  Cai. 
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600;  Hickman  v.  Dale,  7  Yerg.  149;  McCord*8  Heirs  v.  McClin- 
lock,  5  Litt.  305.  If  the  defendant,  Savignac,  had  refused  obedi- 
ence to  the  process  of  the  ofiScer,  as  he  had  a  right  to  do,  it  not 
being  against  him,  the  coxirt,  under  the  circumstances,  never 
would  have  allowed  a  writ  of  attachment  against  him:  Adams 
on  Ejectment,  310. 

As  the  ofiScer  had  no  authority  to  dispossess  the  defendant, 
and  as  the  defendant  refused  submission  to  his  authority,  but 
yielded  to  force,  and  returned  to  his  possession  so  soon  as  the 
force  was  away,  we  cannot  say  that  the  plaintiff  by  such  means 
acquired  such  a  possession  as  would  entitle  him  to  the  remedy 
he  has  adopted.  It  is  dear  that  if  the  ofiScer  had  applied  to  the 
court  for  aid  in  dispossessing  the  defendant,  it  would  have  been 
refused  him,  and  there  is  no  reason  why  the  plaintiff,  by  taking 
the  law  in  his  own  hand,  should  be  in  a  better  situation  than  if 
he  had  appealed  to  the  law.  We  are  of  opinion  that  a  sanction 
given  to  this  proceeding  would  be  the  means  of  creating  a  pre- 
cedent that  might  be  productive  of  much  injustice  and  oppres- 
sion. Just  think  of  it  1  A  man  who  has  been  in  possession  of 
his  premises  for  six  years;  another,  wishing  to  obtain  possession 
of  them,  will  not  sue  the  actual  occupant,  but  brings  a  suit 
against  a  stranger  who  never  was  in  possession  of  the  premises, 
who  neither  knows  nor  cares  anything  about  them.  Against 
such  a  defendant  a  judgment  is  a  thing  of  course.  A  writ  is 
afterwards  sued  out,  and  the  real  tenant,  who  is  no  party  to  the 
proceeding,  and  who  may  never  have  heard  of  it,  is  turned  out 
of  house  and  home  without  a  moment's  warning.  The  mere 
possession  of  land  is  frequently  a  matter  of  much  importance 
where  there  is  to  be  litigation  respecting  its  title,  and  by  sanc- 
tioning this  proceeding  an  opening  will  be  made  whereby  one 
may  obtain  possession  of  land,  his  title  to  which  he  was  unwill- 
ing to  expose  in  a.  court  of  justice.  The  case  of  Eigginbotham  v. 
niggiiiboiham,  10  B.  Mon.  369,  is  one  in  which  the  same  defense 
to  a  writ  of  forcible  entry  and  detainer  was  set  up  that  has  been 
made  in  this  suit.  The  defendants  did  not  succeed;  but  that 
was  not  on  the  ground  that  their  defense  was  not  properly  con- 
ceived, but  that  the  facts  in  evidence  did  not  make  it  out;  had 
the  defense  proved  here  been  made  out,  the  case  is  an  authority 
tor  saying  that  it  would  have  been  a  valid  one.  Judge  Ryland 
concurring,  the  judgment  will  be  reversed  and  a  judgment  for 
the  defendant. 

LioNABD,  J.,  absent. 

Ax.  Dbo.  Vol.  LXIX— M 
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BxxonnoN  MtrsT  Cob&ispond  with  Judgment  as  to  Parties:  Tkomp' 
§on  ▼.  Bondurant,  50  Am.  Deo.  136.  No  tenant  who  was  in  poaseesion  anteriot 
to  the  commencement  of  a  suit  in  ejectment  can  be  dispoesesaed  under  a  jadg* 
ment  to  which  he  was  not  a  party:  Ooerges  ▼.  Ht^sehmidi,  44  Mo.  180,  dting 
the  principal  case. 

The  fbikoipal  case  is  followed  in  Bemeeker  ▼.  MUkr^  40  Mo.  470w 


Fagin  v.  Oonnolt. 

[26  HiMOTTU.  04.] 
OoVSTBUCfTION  OF  COMMERCIAL  CoRRESPONDENOB  IS  SoiUBXIMn  MOT  MXBB 

Question  of  Law,  but  more  a  question  of  fact;  -and  wImh  this  is  ths 
case,  it  may  properly  be  left  to  the  jury. 

The  opinion  states  the  facts. 

Knox  and  Kellogg^  for  the  api>ellant. 

Hitchcock,  for  the  respondent. 

By  Ck)urt,  Btland,  J.  Fagin,  a  miller  in  the  city^of  St.  Louis, 
shipped  to  Connoly  &  Co.,  who  were  his  factors  at  the  time  in 
New  Orleans,  during  the  fall  of  the  year  1853,  quantities  of  flour 
for  sale.  Among  the  lots  of  flour  thus  sent  were  one  thousand 
one  hundred  and  forty-nine  barrels  of  superfine.  The  flour  was 
to  be  sold  by  defendants  for  the  plaintiff  Fagin,  and  under  his 
directions.  These  one  thousand  one  hundred  and  forty-nine 
barrels  were  in  the  possession  of  the  defendants  as  factors  and 
commission  merchants  of  the  plaintiff  before  the  fifth  of  Decem- 
ber, 1853,  and  so  remained  in  their  possession  until  the  latter 
part  of  January,  1854,  when  the  same  were  sold  by  the  defend- 
ants for  seven  dollars  per  barrel,  the  then  market  price. 

From  the  evidence  presented  by  the  bill  of  exceptions  it  appears 
that  Fagin,  by  a  dispatch  by  telegraph,  dated  the  fifth  of  Decem- 
ber, 1853,  instructed  the  defendants  to  hold  hid  flour  at  seven  dol- 
lars for  superfine,  and  extra  flour  in  proportion ;  that  after  receipt 
of  this  dispatch  the  defendants  wrote  to  Fagin  at  different  dates, 
advising  the  plaintiff  to  leave  them  to  sell  his  flour  without  any 
limit  as  to  price,  trusting  to  their  discretion.  On  the  thirteenth 
of  December,  1853,  the  plaintiff  wrote  to  defendants  and  removed 
all  limits  as  to  his  flour,  hoping  that  they  would  do  ample  jus- 
tice to  him  in  closing  sales,  and  requesting  them  to  close  the 
plaintiff's  business  as  soon  as  practicable.  The  court,  who  tried 
the  case  without  a  jury,  found. as  a  fact  that  this  letter  revoked 
all  previous  limits  on  the  flour  of  plaintiff  in  the  hands  of  de- 
fendbnts.    This  letter  was  received  by  defendants.     The  usaai 
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oonrse  by  mail  required  about  eight  days.  On  the  twenty-first 
of  December,  1853,  Fagin  sent  a  dispatch  by  telegraph  to  de- 
fendants, which  was  received  by  them  the  same  day  or  the  next 
day,  instructing  them  to  hold  his  superfine  flour  and  retail  hi» 
extra  flour.  The  defendants  did  hold  his  superfine  flour  until 
the  seventeenth  day  of  January,  1854,  on  which  day,  and  on  the 
following  days  up  to  the  twentieth  of  the  same  month,  they  sold 
the  superfine  flour  of  the  plaintiff  at  seven  dollars  per  barrel — the 
whole  lot  of  one  thousand  one  hundred  and  forty-nine  barrels. 
This  was  done  without  any  order  from  the  plaintiff  after  the  dis- 
patch of  the  twenty-first  of  December.  On  the  thirty-first  of 
Januaiy,  1854,  the  plaintiff  sent  a  dispatch  by  telegraph  to  de- 
fendants, directing  them  to  sell  his  fiour  after  the  receipt  of  the 
Atlantic's  news.  This  dispatx^h  was  received  by  defendants  on 
the  first  of  February,  1854;  aod  on  the  same  day  the  Atlantic's 
news  was  published  in  New  Orleans.  The  market  price  for 
superfine  flour  in  New  Orleans  on  that  day,  and  a  few  succeed- 
ing days,  was  from  seven  dollars  and  seventy-five  cents  to  seven 
dollars  and  eighty-seven  and  one  half  cents  per  barrel.  The  flour 
would  have  realized  in  market,  if  it  had  been  retained  under  the 
plaintiff's  dispatch  until  the  first  of  February,  1854,  not  less 
than  seventy-five  cents  per  barrel  net  more  than  the  price  at 
which  it  was  previously  sold. 

Now,  the  question  here  which  was  submitted  to  the  court  below 
for  trial  was,  whether  the  defendants  had  sold  the  plaintiff'» 
flour  contrary  to  orders;  and  the  construction  of  the  dispatches 
and  letters  on  this  subject  was  necessary  to  a  proper  solution  of 
this  question.  In  this  case  the  meaning  or  construction  of  the 
dispatches  has  been  found  by  the  court  as  a  fact  in  the  same 
manner  as  the  jury  woiild  have  found  facts. 

In  Brown  v.  McOran,  14  Pet.  493,  Mr.  Justice  Story,  in  de- 
livering the  opinion  of  the  court,  said:  "  It  is  certainly  true,  as 
a  general  rule,  that  the  interpretation  of  written  instruments 
properly  belongs  to  the  court,  and  not  to  the  jury;  but  there 
certainly  are  cases  in  which,  from  the  different  senses  of  the 
words  used,  or  their  obscure  and  indeterminate  reference  to  un- 
explained circumstances,  the  true  interpretation  of  the  language 
may  be  left  to  the  consideration  of  the  jury  for  the  purpose  of 
carrying  into  effect  the  real  intention  of  the  parties.  This  is 
especially  applicable  to  cases  of  commercial  correspondence, 
where  the  real  objects  and  intentions  and  agreements  of  the 
parties  are  often  to  be  arrived  at  only  by  allusions  to  circum- 
•tanoes  which  are  but  improperly  developed*    MoGran,  in  th» 
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letter  of  the  twexrtieth  of  April,  says  '  that  he  wishes  the  defend* 
ants  to  hold  any  cottons  on  hand  until  they  hear  from  him 
again/  Now,  this  language  certainly  ordinarily  imports  only  a 
desire,  and  not  an  order,  and  yet  there  can  be  no  reasonable 
doubt  that,  under  particular  circumstances,  a  wish  expressed 
by  a  consignor  to  a  factor  may  amount  to  a  positive  command. 
So  in  the  reply  of  the  twenty-fourth  of  May  the  defendants 
say:  'Your  wishes  in  respect  to  the  cotton  we  now  hold  on 
your  account  are  noted  accordingly.'  Here  again  the  point  is 
open  whether  the  language  imports  that  the  defendants  con- 
strued the  wishes  of  the  plaintiff  to  be  simply  a  strong  expres* 
don  of  desire  or  opinion,  or  a  positive  order;  and  also  whether 
the  words  *  noted  accordingly'  import  that  the  defendants  took 
notice  thereof,  or  took  notice  of  and  assented  to  obey  the 
wishes  or  order  of  the  plaintiff."  In  Lucas  y.  Groning,  7  Taunt. 
164,  the  meaning  of  the  expression,  **  Please  to  give  them  credit 
in  exchange  when  the  bills  were  duly  honored,"  became  impor- 
tant to  be  ascertained.  Gibbs,  0.  J.,  said:  **  This  was  a  ques- 
tion singularly  fit  for  a  jury,  and  one  on  which  they  were  likely 
to  arrive  at  a  sounder  condusion  than  the  court,  because  their 
knowledge  of  it  arises  from  their  daily  experience.  But  the 
question  whether  the  phrase  *  when  duly  honored '  means  when 
they  were  accepted,  or  when  they  were  paid,  was  a  question  not 
so  much  for  the  consideration  of  a  court  as  of  a  jury."  Park, 
J.,  said:  "The  solicitor-general  argues  that  the  phrase  'duly 
honored  *  means  accepted.  Whether  it  does  so  or  not  has  been 
left  to  the  jury,  and  they  have  found  that  it  meant  payment, 
which  is  the  opinion  I  should  myself  have  formed."  In  Bees 
V.  Warurick,  2  Bam.  &  Aid.  113,  the  meaning  of  the  words 
**  your  bill  of  one  hundred  pounds,  in  favor  of  W.  Johnson  & 
Co.,  shall  have  attention,"  was  left  to  a  jury  to  be  ascertained; 
and  they  by  no  means  thought  that  the  words  "  shall  have  at- 
tention "  were  clearly  and  unequivocally  an  acceptance  of  the 
bill.  What  is  the  true  interpretation  of  mercantile  phrases  in 
such  instructions  or  orders  is  not  always  a  question  of  law,  but 
may  in  many  cases  be  properly  left  to  a  jury  to  decide,  where 
the  phrases  admit  of  different  meanings:  Story  on  Agency, 
«ec.  75. 

Under  the  principles  contained  in  the  above  cases,  and  ao- 
<*ording  to  the  authority  above  cited,  the  meaning  of  the  dis- 
patches and  instructions  given  by  plaintiff  to  defendants  was  not 
so  much  for  the  consideration  of  the  court  as  a  matter  of  law 
AS  for  the  consideration  of  a  jury.     Here  the  court,  sitting  as  a 
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jmy,  found  the  meaning  of  these  dispatches^  and  according  to 
such  meaning,  the  defendants  sold  the  flour  contrary  to  orders, 
and  are  liable  to  plaintiff  for  the  injury  arising  from  such  breach 
of  orders.  If  the  meaning  of  the  dispatches  was  in  so  much 
doubt,  or  if  this  court  might  have  found  differently  even  from 
the  court  below,  still  that  will  not  warrant  our  interference  with 
the  finding  where  it  might  have  been,  from  the  evidence,  either 
way.  The  construction  of  the  dispatches  not  being  a  mere  ques- 
tion of  law,  but  more  a  question  of  fact,  we  cannot,  as  a  matter 
of  law,  say  the  court  below  erred. 

From  a  careful  examination  of  the  evidence  preserved  in  the 
record,  I  am  satisfied  with  the  finding  of  the  court  below,  and 
entertain  not  the  slightest  doubt  that  the  sale  of  the  one 
thousand  one  hundred  and  foriy-nine  barrels  of  superfine  flour 
was  made  against  express  directions.  The  whole  correspond- 
ence between  these  parties  warrants  that  conclusion.  Here, 
the  superfine  flour  was  under  a  limit — seven  dollars.  The  de- 
fendants wrote  to  plaintiff,  advising  him  to  remove  all  limit  and 
leave  the  flour  in  their  hands  free  to  be  sold  at  their  discre- 
tion. He  answers  this  letter,  removing  all  limits.  This  answer 
reaches  the  defendants,  but  not  before  the  telegraphic  dispatch 
ordering  them  to  ''  hold  superfine  and  retail  extra."  The  tele- 
graphic  disi)atch  is  dated  the  twenty-first,  the  letter  removing 
limits  is  dated  the  thirteenth,  of  December.  Now,  no  matter 
what  the  defendants  might  have  supposed  to  be  the  meaning  of 
the  diBi)atch,  the  moment  they  got  the  letter  they  would  then  see 
that  Eagin  sent  the  dispatch  to  do  away  with  what  he  might  sup- 
pose would  be  the  effect  of  his  letter  on  the  superfine  flour.  He 
had  removed  all  limits.  He  then  withdrew  from  market  his  su- 
perfine flour  by  his  dispatch,  waiting  for  a  better  market  ahead. 
The  defendants  had  no  right  to  suppose  the  dispatch  was  the 
answer  of  Fagin  to  their  letter,  asking  to  withdraw  all  limit  on 
the  price  of  the  flour,  after  he  received  his  letter  expressly  pur- 
porting to  answer  it.  They  shoiild  have  examined  the  dates  of  the 
letter  and  the  dispatch,  and  then  I  think  that  there  could  have 
been  no  mistake  about  the  intentions  of  Fagin.  After  Fagin's 
dispatch  ordering  defendants  to  ''hold  superfine  and  retail 
extra,"  if  the  market  had  risen  to  ten  dollars  per  barrel,  they 
had  no  right  to  sell  the  superfine  without  further  orders  from 
Fagin.  The  withholding  the  superfine  v^as  not  until  at  a  cer- 
tain price  in  market,  but  must  mean  until  further  orders. 

The  judgment  will  be  afi&rmed,  the  other  judges  concurring^ 
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COMSTBUCnOH   OF    WrITINO,    WHBK    QUBSnON    fOB   COUBT   AND    wmcM 

FOR  JuBT. — It  ia  a  firmly  established  and  onivenally  recognized  rale  of  law 
that  the  oonitroction  of  a  written  instrument  is  a  question  of  law  for  the 
court.  It  is  the  duty  of  the  ooart»  in  all  cases  where  the  question  is  simply 
the  determination  of  the  meaning  and  efieot  of  a  written  document,  to  declare 
its  legal  interpretation,  and  it  is  error  to  leave  its  construction  to  the  jury: 
Levy  V.  Oadtby,  3  Cranch,  180;  Kidd  v.  Crcmwll,  17  Ala.  648;  Moore  v. 
Leaeur,  18  Id.  606;  Price  v.  Matange,  31  Id.  701;  Illinois  Cent.  /?.  /?.  Co.  v. 
Casaell,  17  HI.  380;  LeviaUm  v.  Junction  H,  B.  Co.,  7  Ind.  597;  Hofirabaeher 
V.  Ware,  37  Iowa,  85;  Andrew  v.  Te^ord,  Id.  314;  Snyder  v.  Kurtz,  61  Id. 
593;  Fowle  v.  Bigehw,  10  Mass.  379;  Lapeer  Ins.  Co.  v.  Doyle,  30  Mich.  159; 
McKensie  v.  Sykes,  47  Id.  294;  Drew  v.  Towle,  30  N.  U.  531;  S.  C,  64  Am. 
Dec.  309;  Welsh  v.  Dusar,  3  Binn.  329;  Du^fenbaek  v.  Stark,  56  Wis.  462; 
8.  C,  43  Am.  Bep.  719;  Neilaon  v.  Har/ord,  8  Mee.  &  W.  823.  This  rule  is 
applied  to  written  instruments  of  every  description. 

1 .  Contracts, — It  is  a  general  rule  ^lat  all  written  contracts  must  be  con- 
strued by  the  court.  *'  It  is  a  wise  and  well-established  rule  of  law  that  the 
true  construction  of  written  contracts  is  to  be  declared  by  the  court,  and  not 
submitted  to  the  finding  of  a  jury:"  Per  Dorsey,  J.,  delivering  the  opinion 
of  the  court,  in  Emery  v.  Owings,  6  Gill,  199;  WiUiams  v.  Waiers,  36  Ga.  454; 
Strreter  v.  Streeter,  43  111.  155;  Lowry  v.  Megee,  52  Ind.  107;  Thomas  v. 
Thomas,  15  B.  Mon.  178;  Nash  v.  Driseo,  51  Me.  417;  Codteco  Bank  v. 
Berry,  52  Id.  293;  Lapeer  Ins.  Co.  v.  Doyle,  30  Mich.  159;  Wagner  v.  EgUs- 
ton,  49  Id.  218;  PeHh  Amboy  M.  Co.  v.  CondU,  21  N.  J.  L.  659;  Rogers  v. 
CoU,  Id.  704;  Oladus  v.  Blacky  67  N.  Y.  563;  Brown  v.  HaUtm,  9  Ired.  L. 
319;  Roth  v.  MUUr,  15  Serg.  &  R.  100;  Wason  v.  Rowe,  16  Vt  525.  The 
question  whether  a  sum  stipulated  for  in  a  written  contract  to  be  paid  in  case 
of  a  breach  of  the  contract  is  a  penalty  or  liquidated  damages  is  a  question 
for  the  court:  March  v.  AUabough,  103  Pa.  St.  335.  And  so  also  is  the  ques- 
tion whether  or  not  statements  contained  in  a  written  pamphlet  constitute  a 
warranty:  Claghom  v.  Lingo,  62  Ala.  230.  The  role  under  consideration 
extends  to  the  correct  reading  of  the  words  of  the  contract  as  well  as  to  their 
meaning.  Thus,  it  was  decided  in  Lapeer  Ins.  Co.  v.  Doyle,  30  Mich.  159, 
that  the  question  whether  the  letters  "oix'*  in  a  policy  of  insurance  were 
meant  for  "six,"  which  would  make  sense,  or  for  "oix,"  which  would  not 
make  sense,  was  one  of  law  for  the  ooart.  And  even  where  a  written  con- 
tract has  been  lost,  and  parol  evidence  of  its  contents  has  been  received,  its 
construction  is  still  for  the  court,  and  not  for  the  jury:  Benrick  v.  Hortfai,  4 
C.  B.,  N.  S.,  450. 

2.  Deeds. — It  is  also  the  province  of  the  court  to  construe  deeds,  and  to 
judge  of  their  legal  effect:  McCutehen  v.  McCutehen,  9  Port  650;  Seaward  v. 
Malotte,  15  CaL  304;  Stark  v.  Barrett,  Id.  361;  Mantag  v.  Linn^  23  HI.  551; 
Miller  v.  ShachUford,  4  Dana,  264;  VenabU  v.  McDonald,  Id.  366;  Bonney  v. 
MorriU,  52  Me.  252;  American  Bank  v.  Inloes,  7  Md.  385;  Whit^ord  v.  iftm- 
roe,  17  Id.  136;  Warner  v.  Miltenberget^s  Lessee,  21  Id.  264;  Whittelsey  v. 
Kellogg,  28  Mo.  404;  Dean  v.  ErsHne,  18  N.  H.  81;  Smith  v.  Clayton,  29  N. 
J.  L.  357;  St.  John  v.  Bumpstead,  17  Barb.  100;  Cox  v.  Freedley,  33  Pa.  St 
124;  Mowry  v.  Stogner,  3  S.  C.  251;  Hodges  v.  Strong,  10  Vt  247;  Stephens 
V.  Hollister,  18  Id.  294;  Morse  v.  Weymouth,  28  Id.  825.  But  although  the 
construction  of  a  deed  or  of  a  written  contract  belongs  to  the  court,  and 
ought  not  to  be  submitted  to  the  jury,  yet  if  it  is  so  submitted,  and  the  jury 
eoostrue  it  aright,  the  submission  will  not  constitute  a  good  ground  for  ex* 
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«eptioo:   Woodman  ▼.  Ch€iiley,  30  Me.  45;  Warner  v.  MiUenberger,  21  Md, 
264;  Smith  v.  Ihtdkner,  12  Gray,  251;  Mone  v.  Weymouth,  28  Vt.  825. 

3.  Promis9orjf  Notes, — It  ia  for  the  court  to  determine  the  legal  effect  of  a 
promissory  note,  and  it  is  error  to  leave  its  constmction  to  the  jury:  Terry  v. 
Shively,  64  Ind.  106.  And  whether  an  alteration  made  in  a  note  is  material 
or  not  is  also  a  question  of  law  for  the  court:  Belfast  Bank  v.  Harriman,  68 
Me.  522.  So  also  as  to  an  alteraition  in  a  contract:  Oliver  v.  Hawley,  5  Neb. 
439.  But  in  Hu^ske  v.  Brouseard,  55  Tex.  201,  it  was  held  that  where  the 
true  meaning  of  an  indorsement  is  doubtful,  the  question  may  be  properly 
submitted  to  the  jury. 

4.  Wills, — ^The  construction  of  wills  b  for  the  court,  and  not  for  the  jury: 
WUlsan  V.  WhUfield,  38  Ga.  269;  Warner  v.  MOtenberger^s  Lessee,  21  Md.  264; 
*Sartor  v.  Sartor,  39  Miss.  760;  Magee  ▼.  McNeil,  41  Id.  17;  Burke  v.  Lee, 
76  Va.  386.  And  it  is  for  the  court  to  determine  whether  or  not  a  will  has 
been  executed  with  the  proper  formalities:  BUey  v.  Biley,  36  Ala.  496;  Boe 
V,  Taylor,  45  IlL  485.  So,  too,  the  question  whether  a  paper  is  testamentary 
iu  its  nature  or  not  is  to  be  determined  by  the  court,  and  not  by  the  jury: 
Watford  v.  Forester,  66  Ga.  738. 

5.  Statutes,  City  Ordinances,  By-laws,  etc, — ^The  construction  of  a  statute, 
city  ordinance,  or  by-law  is  a  question  of  law  to  be  determined  by  the  court, 
and  an  instruction  which  leaves  such  construction  to  the  jury  is  erroneous: 
Barnes  v.  Mayor  of  Mobile,  19  Ala.  707;  Fairbanks  v.  Woodhouse,  6  Cal.  433; 
Denver  ds  Bio  Orande  B'y  Co,  v.  Olsen,  4  Ck>l.  239;  Peoria  v.  Calhoun,  29  HL 
317;  Pennsylvania  Co.  v.  Frana,  13  IlL  App.  91;  MaUus  v.  Shields,  2  Meto. 
(Ky.)  553.  And  the  question  whether  or  not  a  city  is  bound  by  its  charter  to 
keep  its  sidewalks  in  repair  is  one  of  law  for  the  court  to  determine:  Bonine 
V.  City  o/Bichmond,  75  Mo.  437. 

6.  Foreign  Law. — ^The  construction  of  a  foreign  law,  and  the  interpretation 
of  its  meaning  and  effect,  are  for  the  court:  Consequa  v.  Willings,  1  Pet.  C.  G. 
225;  Cecil  Bank  v.  Barry^  20  Md.  287;  Kline  v.  Baker,  99  Mass.  253;  Cltar^ 
iotU  v.  Chouteau,  33  Ma  194;  State  v.  Jackson,  2  Dev.  L.  563. 

7.  ^WcU»e9.— The  construction  of  treaties  belongs  to  the  court,  and  not  to 
the  jury:  Harris  v.  Doe,  4  Blackf .  369. 

8.  Becords. — ^The*  construction  of  records  is  also  a  matter  of  law  to  be  de* 
termined  by  the  court:  Hempnttad  v.  City  qf  Des  Moines,  52  Iowa,  303;  Ad- 
ams v.  Betz,  I  Watts,  425;  S.  C.,  26  Am.  Dec  79. 

9.  Acknowledgment  qf  Debt. — The  question  whether  or  not  a  written  ao- 
knowledgment  of  a  debt  is  sufficient  to  remove  the  bar  of  the  statute  of 
limitations  is  one  of  law  for  the  court:  Warliek  v.  Peterson,  58  Mo.  408.  In 
the  case  of  Lloyd  v.  Maund,  2  T.  R.  760,  it  was  held  that  the  question 
whether  the  letter  of  the  defendant,  who  pleaded  the  statute  of  limitations, 
was  an  acknowledgment  of  the  debt  or  not,  should  have  been  left  to  the  jury. 
But  in  the  case  of  Morrell  v.  Frith,  3  Mee.  &  W.  402,  Parke,  B..  said  that 
the  case  of  Lloyd  v.  Maund,  supra,  was  not  law.  But  whether  or  not  letters 
containing  a  promise  to  take  the  case  out  of  the  statute  refer  to  the  original 
debt  is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the  court:  Dickin- 
son V.  Lott,  29  Tex.  172. 

10.  Beceipts. — The  construction  of  a  written  receipt  is  a  matter  of  law  for 
the  court,  and  not  of  fact  for  the  jury:  Union  Bank  v.  Heyman,  15  S.  C.  296. 
And  whether  a' writing  in  evidence  is  a  discharge  of  a  judgment  or  not  is  a 
queation  of  law  for  the  court:  Agate  v.  Sands,  8  Daly,  66. 

11.  Toum  PlaL — The  construction  of  a  town  plat  is  also  a  question  of  law 
for  the  court:  Hanson  v  Eastman,  21  Minn.  509. 
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12.  Decrees.— The  oonatniction  of  the  meaniDg  and  effeet  of  »  decree  li  a 
question  of  law  for  the  court:  Shook  v.  BlowU,  67  Ala.  301. 

Limitations  of  Rule. — Where  a  written  iostrament  containa  technical 
terms  or  words  peculiar  to  a  particular  trade  or  business,  or  where  extrinsio 
evidence  is  admitted  to  remove  a  lateut  ambiguity,  or  to  explain  the  circnm- 
stances  connected  with  the  subject-matter  or  surrounding  the  parties  to  the 
instrument,  the  interpretation  of  the  language  of  the  instrument  may  some- 
times be  left  to  the  consideration  of  the  jury  for  the  purpose  of  effdoting  the 
true  intention  of  the  parties. 

1.  Commercial  Correspondence, — This  principle  is  most  frequently  applied 
in  the  case  of  mercantile  contracts  and  transactions,  and  particularly  to  in- 
structions or  orders  contained  in  correspondence  between  merchants.  **  What 
is  the  true  interpretation  of  mercantile  phrases  in  such  instructions  or  (Orders 
is  not  always  a  question  of  law,  but  may,  in  many  cases,  be  properly  left  to  a 
jury  to  decide,  where  the  phrases  admit  of  different  meanings:"  Story  oo 
Agency,  sec.  75.  In  the  case  of  Zauxu  v.  Oroning,  7  Taunt.  164,  it  was  left 
to  the  jury  to  determine  whether  the  words  **duly  honored,"  contained  in  a 
letter  referring  to  a  bill  of  exchange,  meant  "duly  accepted**  or  **du]y  paid." 
And  Gibbe,  O.  J.,  in  that  case,  said:  **  This  was  a  question  singularly  fit  for 
a  jury,  and  one  on  which  they  were  likely  to  arrive  at  a  sounder  conclusion 
than  the  court,  because  their  knowledge  of  it  arises  from  their  daily  ex|)eri- 

ence The  question  whether  the  phrase  '  when  duly  honored  *  means 

when  they  were  accepted,  or  when  they  were  paid,  was  a  question  not  so 
much  for  the  consideration  of  the  court  as  of  a  jury."  In  Hees  v.  Wartcick,  2 
Bam.  &  Aid.  113,  it  was  decided  that  it  was  properly  left  to  the  jury  to  de- 
termine whether  or  not  the  words  **  the  bill  shall  have  attention,"  contained 
in  a  letter  of  the  drawee,  meant  an  acceptance.  And  in  Smit/i  v.  Thompson^ 
8  C.  B.  44,  it  was  held  that  the  meaning  of  the  term  '*  business  purposes  ** 
was  properly  left  to  the  determination  of  the  jury.  Mr.  Justice  Story,  in 
discussing  this  subject,  in  delivering  the  opinion  of  the  court  in  Brown  v.  Jlc' 
CfraUt  14  Pet.  493,  said:  '*One  objection  taken  to  this  instruction  is  that  it 
leaves  to  the  jury  the  construction  of  the  language  of  the  letters  of  the 
twentieth  of  April  and  the  twenty-fourth  of  May.  It  is  certainly  true,  as  a 
general  rule,  that  the  interpretation  of  written  instruments  properly  belongs 
to  the  court,  and  not  to  the  jiiry.  But  there  certainly  are  cases  in  which, 
from  the  different  senses  of  the  words  used,  or  their  obscure  and  indetermi- 
nate reference  to  unexplained  circumstances,  the  true  interpretation  of  the 
language  may  be  left  to  the  consideration  of  the  jury  for  the  purpose  of  carry 
ing  into  effect  the  real  intention  of  the  parties.  This  is  especially  applicable 
to  cases  of  commercial  correspondence,  where  the  real  objects  aud  intentions 
and  agreements  of  the  parties  are  often  to  be  arrived  at  only  by  allusions  to 
circumstances  which  are  but  imperfectly  developed.  The  present  case  suffi- 
ciently illustrates  the  distinction.  McGran,  in  the  letter  of  the  twentieth  of 
April,  says  that  he  wishes  the  defendants  to  hold  any  cottons  on  hand  until 
they  hear  from  him  again.  Now,  this  language  certainly  ordinarily  imports 
only  a  desire,  and  not  an  order;  and  yet  there  can  be  no  reasonable  doubt 
that  under  particular  circumstances  a  wish  expressed  by  a  consignor  to  a 
factor  may  amount  to  a  positive  command.  So  in  the  reply  of  the  twenty- 
fourth  of  May  the  defendants  say:  *  Your  wishes  in  respect  to  the  cotton  we 
now  hold  on  your  account  are  noted  accordingly.'  .  Here  again  the  point  is 
tpen  whether  the  language  imports  that  the  defendants  construed  the  wishes 
ef  the  plaintiff  to  be  simply  a  strong  expression  of  desire  or  opinion,  or  m  poei- 
iiva  order;  and  also  whether  the  words  '  noted  accordingly '  import  that  ths 
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defendants  took  notice  thereof,  or  took  notice  of  and  aaeented  toobey  the  wishei 
or  order  of  the  pUinti^T.  The  langoage  is  susceptible  of  either  interpretation, 
according  to  circumstances.  If  the  case  had  been  one  of  simple  consignment, 
without  any  interest  in  the  consignee,  or  any  advance  or  liability  incurred  on 
account  thereof,  the  wishes  might  fairly  be  presumed  to  be  orders;  and  the 
noting  the  wishes  accordingly  an  assent  to  follow  them.  But  very  different 
considerations  might  apply  where  the  consignment  should  be,  as  the  present 
Is,  one  clothed  with  a  special  interest  and  a  special  property,  founded  upon 
advances  and  liabilities.  We  think,  therefore,  that  this  objection  is  not, 
under  the  circumstances  of  the  case,  maintainable.  It  would  be  quite  another 
question  whether  the  court  might  not,  in  its  discretion,  have  assumed  upon 
itself  the  right  and  duty  of  construing  these  letters." 

In  the  case  of  Stone  v.  Lothrop,  109  Mass.  63,  the  owner  of  bonds  ordered 
his  agent  to  sell  them,  but  the  agent  did  not  do  so.  Two  or  three  months 
after,  the  owner  telegraphed,  •'*  Have  you  sold  7  Will  they  go  lower  7  "  and 
the  question  whether  this  dispatch  referred  to  the  bonds,  and  whether  or  not 
it  was  a  waiver  of  the  order  to  sell,  was  for  the  jury.  It  must  be  admitted 
that  thore  exists  some  difference  of  judicial  opinion  upon  the  question  how 
far  the  construction  of  commercial  letters  is  a  question  for  the  jury.  In  the 
case  of  Macbeath  ▼.  Haldimand,  1 T.  R.  181,  Willes,  J.,  said:  **  The  construe* 
tion  of  deeds  is  a  matter  of  law,  but  that  of  letters  is  proper  for  the  consid- 
eration of  the  jury."  But  in  the  same  case,  Buller,  J.,  said:  '*I  do  not  agree 
with  my  brother  Willes  as  to  the  construction  of  letters.  If  they  be  written 
in  80  dubious  a  manner  as  to  be  capable  of  different  constructions,  and  can 
be  explained  by  other  transactions,  the  whole  must  be  left  to  the  jury  to  de- 
cide upon,  for  they  are  to  judge  of  the  truth  or  falsehood  of  such  collateral 
•foots  which  may  vary  the  sense  of  the  letters  themselves;  but  if  they  be  not 
explained  by  any  other  circumstances,  then,  like  deeds  or  other  written  agree-' 
ments,  the  construction  of  them  is  a  mere  matter  of  law."  And  Lord  Mans- 
field, in  his  opinion  in  the  same  case,  said:  '*  Then  it  was  objected  that 
whether  the  defendant  had  made  himself  liable  or  not  was  a  question  which 
ought  to  have  been  left  to  the  jury  to  decide.  But  there  was  no  evidence 
which  was  proper  for  their  consideration;  for  the  evidence  consisting  alto- 
gether of  written  documents  and  letters  which  were  not  denied,  the  import 
oi  them  was  matter  of  law,  and  not  of  fact."  The  doctrine  laid  down  by  the 
two  last-named  judges  is  undoubtedly  correct.  No  valid  reason  can  bo  found 
for  making  a  distinction  in  this  respect  between  a  contract  contained  in  let- 
ters and  one  contained  in  a  single  instrument.  And  the  authorities  are  de- 
cidedly in  favor  of  applying  the  rule  that  written  instruments  are  to  be  con- 
strued by  the  court,  in  its  full  force,  to  all  contracts  clearly  made  out  from 
the  correspondence  of  the  parties  thereto:  Ooddard  v.  FoBier^  17  Wall  123; 
Luek/iart  v.  Ogden,  30  Cal.  547;  At{ffmordt  v.  Stevens,  46  Conn.  411;  Lea  v. 
Heftry,  52  Iowa,  662;  Fan  Valkerdmrg  v.  Bogera,  18  Mich.  180;  Hussell  v. 
Arthur,  17  S.  0.  477;  Hanney  v.  Higby,  5  Wis.  62;  United  States  v.  Shaw,  1 
Cliff.  317;  Begg  v.  Forbes,  30  Eng.  L.  &  Eq.  508. 

2.  Technical  Terms  and  Words  Peculiar  to  Particular  Trade  or  Business.  — 
When  written  instruments  contain  technical  terms,  or  words  used  in  a  sense 
peculiar  to  some  particular  art,  trade,  or  business,  it  it  proper  to  leave  it  to 
the  jury  to  ascertain  and  determine  the  sense  in  which  such  terms  are  em- 
ployed: Simpson  v.  Margitson,  11  Ad.  &  EL,  N.  S.,  23;  S.  C,  63  Eng.  Com. 
L.  23;  Morrell  v.  FHth,  3  Mee.  &  W.  402;  Hutchinson  v.  Bowker,  8  C.  B.  635; 
Bowes  v.  Shand,  L.  K.  2  App.  Cas.  530;  Alexander  v.  Vanderzee,  L.  R.  7  C. 
P.  530:  Ooddard  ▼.  Fostm',  17  WalL  123;  McAvoy  v.  Long,  13  Hi  147;  WO* 
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liama  v.  Woods,  16  Md.  220;  PrcUher  v.  Boas,  17  Ind..495;  Eaton  v.  Smith, 
20  Pick.  156;  Smith  v.  Faulkner,  12  Gray,  251;  SUverthome  v.  FowU,  4  Jones 
L.  362;  Sellars  v.  Johnson,  65  N.  C.  104.  Lord  Abinger,  C.  B«,  in  the  case 
of  Morrdl  v.  J^Vi^A,  3  Mee.  &  W.  404,  said:  **  One  case  in  which  the  effect  of 
a  written  document  must  be  left  to  a  jary  is,  where  it  requires  parol  eyidence 
to  explain  it,  as  in  the  ordinary  case  of  mercantile  contracts  in  which  pecaliar 
terms  and  abbreviations  are  employed.  So,  also,  where  a  series  of  letters 
form  a  part  of  the  evidence  in  the  cause,  they  must  be  left,  with  the  rest  of 
it,  to  the  jury."  And  Shaw,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
£kUon  V.  Sm'U\,  20  Pick.  156,  said:  "When  a  new  and  unusual  word  is  used 
In  a  contract,  or  when  a  word  is  used  in  a  technical  or  peculiar  sense,  as  ap- 
plicable to  any  trade  or  branch  of  business  or  to  any  particular  class  of  peo- 
ple, it  is  proper  to  receive  evidence  of  usage  to  explain  and  illustrate  it,  and 
that  ^dence  is  to  be  considered  by  the  jury;  and  the  province  of  the  court 
will  then  be  to  instruct  the  jury  what  will  be  the  legal  effect  of  the  contract 
or  instrument,  as  they  shall  find  the  meaning  of  the  word,  modified  or  ex- 
l>Iained  by  the  usage." 

In  Alexander  v.  Vanderzee,  L.  R.  7  0.  P.  530,  the  defendant  contracted 
to  purchase  a  large  quantity  of  Danubian  maize,  to  be  slupped  in  June  ^ 
July,  1869.  In  fulfillment  of  the  contract,  the  seller  offered  two  cargoes  of 
maize,  the  bills  of  lading  for  which  were  dated  respectively  the  fourth  and  sixth 
of  June,  1869.  The  shipment  of  the  cargoes  began  on  the  twelfth  and  six- 
teenth of  May  respectively,  and  was  completed  on  the  fourth  and  sixth  of  June. 
There  was  evidence  that  grain  shipped  in  May  was  more  likely  to  heat  than 
grain  shipped  in  June.  A  majority  of  the  court  of  exchequer  chamber  held 
that  iz  was  properly  left  to  the  jury  to  say  whether  the  shipments  were  *<  June 
shipments  **  in  the  ordinary  business  sense  of  the  term.  In  the  case  of  JoUp 
T.  Young,  1  Esp.  186,  Lord  Kenyon  left  it  to  the  jury  to  say  whether  by  the 
word  "month  "  in  a  mercantile  contract  was  meant  a  lunar  month  or  a  calen- 
dar month.  And  in  the  case  of  Phoenix  Iron  Co.  v.  Sarnuei,  13  Week.  Not. 
Oas.  50,  it  was  held  not  to  be  error  to  leave  to  the  jury  the  meaning  of  the 
words  "  early  spring  "  in  London,  contained  in  a  written  contract.  But  when 
the  jury  have  so  found  the  meaning  of  the  terms  or  words  employed  in  such 
contracts,  it  is  still  the  duty  and  province  of  the  court  to  construe  the  contract 
itself  and  to  determine  its  meaning  and  effect:  HvlehiMon  v.  Bowher,  8  C.  B. 
535;  Bowea  v.  Shand,  L.  R.  2  App.  Cas.  262;  Williams  ▼.  Woods,  16  Md. 
220.  SmUh  t.  Faulkner,  12  Gray,  254;  Curtis  v.  Martz,  14  Mich.  506;  Silver- 
Uiome  V.  FowU,  4  Jones  L.  362.  The  case  of  Hutchinson  v.  Bowker,  supra, 
was  an  action  of  assumpsit  for  the  non-delivery  of  barley.  It  was  proved  on 
thi>  iiial  that  the  defendants  wrote  to  the  plaintiffs,  offering  them  a  quantily 
ot  *'  good  "  barley  on  certain  terms.  The  plaintiffs  answered,  accepting  the 
offer,  but  stating  that  they  would  expect  "  fine  "  barley.  The  defendants  re- 
plied that  their  letter  contained  no  such  expression  as  "  fine  *'  barley,  and  de- 
clined to  ship.  The  jury  found  that  there  was  a  distinction  in  the  trade  between 
**  good  "  and  "  fine  "  barley.  The  court  decided  that  although  it  was  for  the 
jury  to  find  the  meaning  of  these  terms,  yet  when  so  found,  it  was  for  the  court 
to  determine  the  meaning  of  the  contract.  Lord  Abinger,  C.  B.,  in  his  opinion 
iu  that  case,  said:  "  It  appears  to  me  that  the  question  as  to  the  interpreta- 
tion of  this  contract  is  a  question  entirely  for  the  court,  and  not  for  the  jury. 
That  they  should  ever  be  judges  on  such  a  matter  was  founded  on  this,  that 
there  might  be  technical  words  used  in  a  contract  which  the  jury  might  un- 
derstand and  the  court  might  not;  but  it  would  be  contrary  to  all  practice  to 
say,  after  the  tei  ras  are  explained  to  the  satisfaction  of  the  court,  that  the  jury 
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are  to  have  the  interpretation  of  the  contract,  and  not  the  court. "  And  Parke* 
B.,  in  the  same  case,  said:  *'  The  law  I  take  to  be  this,  that  it  is  the  duty  of 
the  court  to  construe  all  written  instruments;  if  there  are  peculiar  expressions 
used  in  it,  which  have  in  particular  places  or  trades  a  known  meaning  attached 
to  them,  it  is  for  the  jury  to  say  what  the  meaning  of  these  expressions  was, 
but  for  too  court  to  decide  what  the  meaning  of  the  contract  was."  And  in 
the  case  of  Boioea  v.  Shand,  L.  R.  2  App.  Cas.  462,  Lord  Chancellor  Cairns, 
discussing  this  subject,  said:  '*  The  court  it  is  which,  when  once  it  is  in  pos- 
session of  the  circimistances  surrounding  the  contract,  and  of  any  peculiarity 
of  meaning  which  may  be  attached  by  reason  of  the  custom  of  the  trade  to 
any  of  the  words  of  that  contract,  has  to  place  the  construction  upon  the  con- 
tract. **  And  Thomas,  J.,  delivering  the  opinion  of  the  court  in  Smith  v.  FauUC' 
ner,  12  Gray,  254,  thus  clearly  and  forcibly  states  the  law  on  this  question: 
**  The  letters  are  offered  as  proof  of  a  contract  between  the  administrator 
and  the  defendants.  If  a  contract  at  all,  they  are  a  contract  in  writing.  As 
such,  the  question  of  their  interpretation^f  their  legal  effect— was  a  question 
of  law  for  the  court.  Nor  is  such  interpretation  the  less  a  question  of  law  be- 
cause the  construction  may  be  aided  by  the  use  of  extrinsic  evidence,  includ- 
ing what  may  be  called  the  practical  construction  put  upon  the  contract  by 
the  conduct  and  acts  of  the  parties.  The  court,  by  the  aid  of  extrinsic  evi- 
dence, may  put  themselves  in  the  situation  of  the  parties  and  look  at  the  con- 
tract from  their  standpoint  But  from  whatever  source  light  may  be  thrown 
upon  the  contract,  what  is  its  meaning,  what  promises  it  makes,  what  duties 
or  obligations  it  imposes,  is  a  question  of  law  for  the  court.  It  is,  after  all, 
the  legal  reading  and  interpretation  of  what  is  written." 

The  doctrine  of  these  cases  seems  to  be  sound  in  principle,  and  to  be  based 
upon  conclusive  reasoning.  There  are,  however,  some  cases  which  hold  a 
contrary  doctrine.  It  appears  to  be  the  settled  doctrine  in  Pennsylvania  that 
where  a  written  instrument  requires  the  aid  of  extrinsic  evidence  to  ascertain 
the  subject  of  the  contract,  or  where  the  contract  is  partly  in  writing  and 
partly  in  parol,  or  where  the  contract  cannot  be  understood  without  reference 
to  facts  dehors  the  writing,  the  jury  are  to  inquire  into  the  facts,  and  judge 
of  the  whole  matter,  including  the  meaning  and  effect  of  the  written  instru- 
ment: Harper  v.  Kean,  11  Serg.  &  R.  280;  WcUson  v.  Blaine,  12  Id.  131;  Ovet 
Urn  V.  TVtzcy,  14  Id.  311;  Edelman  v.  TeaJcel,  27  Pa.  St.  26;  BeaUy  v.  Lj/comr 
i»g  Co.  Ine.  Co.,  62  Id.  466;  Hughes  v.  Westmoreland  Coal  Co.,  104  Id.  207. 
In  the  following  cases,  also,  it  is  said  that  where  the  meaning  of  a  written 
instrument  is  to  be  judged  by  extrinsic  evidence,  the  constructiun  is  usually 
a  question  of  fact  for  the  jury:  School  District  v.  Lynch,  33  Conn.  330;  Symm^s 
T.  Broum,  13  Ind.  318;  Oanson  v.  Madigtm,  15  Wis.  144;  Bedard  v.  BonvUle, 
67  Id.  270.  Other  cases,  however,  hold,  and  as  it  seems  to  us  with  better 
reason,  that  where  the  meaning  of  a  written  contract  can  only  be  determined 
by  reference  to  extrinsic  facts  or  usages,  the  document  and  the  facts  must  be 
submitted  to  the  jury  with  such  instructions  as  the  court  may  think  proper 
under  the  circumstances  of  the  case:  Etting  v.  Bank  of  United  States,  11 
Wheat.  69;  Oibbs  v.  Oilead  Ecc.  Soc.,  3f*  Conn.  163;  PhUibeH  v.  Burcli,  4 
Mo.  App.  470;  First  National  Bank  v.  Danti,  79  N.  Y.  108;  Wheeler  v.  SdurcB- 
der,  4.  B.  L  383;  Taylor  v.  McNutt,  68  Tex.  71. 

Where  a  writing  is  obscure  or  ambiguous  by  reason  of  its  containing  unfamil- 
iar abbreviations,  or  where  it  is  obscurely  written,  or  partially  erased,  so  as 
to  be  uncertain  and  ambiguous,  it  is  proper  to  leave  it  to  the  jury  to  ascer- 
tain its  meaning:  Holland  v.  Long,  67  Ga.  36;  Thursby  v.  Myers,  Id.  165i 
PaUme  ▼.  Ringold,  43  Mich.  341;  but  where  the  ambiguity  is  in  the  words  oi 
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the  writing  themselves,  the  court  most  determine  the  meaning  if  it  oan  be 
done:  Morrell  y.  Frilh,  3  Mee.  &  W.  402.  But  all  the  authorities  agree 
that  where  there  is  no  ambiguity  in  a  written  contract,  its  construction  is  for 
the  court  alone:  Htmty  y.  CcUdtoeU,  35  Ark.  156;  Reiuner  v.  Oxley,  80  Ind. 
580;  WavTier  v.  MiUenberger*s  Lessee,  21  Md.  264;  Oanam  v.  Madigan,  15 
Wis.  144;  Bedard  v.  BonvUU,  57  Id.  270. 

In  Action  fob  Libel,  the  question  whether  or  not  the  publication  com- 
plained of  is  libelous  is  to  be  determined  by  the  jury:  Becadey  v.  RM,  68 
Ga.  380;  Woodling  v.  Kmckerbocker,  31  Minn.  268.  It  is  only  when  the  court 
can  say  that  the  publication  is  not  reasonably  capable  of  any  defamatory 
meaning,  and  cannot  reasonably  be  understood  in  any  defamatory  sense,  that 
it  can  rule,  as  a  matter  of  law,  that  the  publication  is  not  libelous,  and  with- 
draw the  case  from  the  jury,  or  order  a  verdict  for  the  defendant:  Twomblp 
V.  Moniroe,  136  Mass.  369.  In  California  it  is  held  that  it  is  for  the  court  to 
determine  .whether  or  not  the  language  will  bear  a  double  meaning,  one  of 
which  is  libelous;  and  when  it  has  determined  that  it  will  bear  such  meaning, 
it  is  for  the  jury  to  determine  in  which  sense  it  was  used:  Van  Vactor  V. 
Walkup,  46  CaL  124.  In  libel,  the  meaning  of  the  words  used  is  part  of  the 
intention,  and  is  therefore  to  be  found  by  the  jury:  Morrell  v.  DHth,  3  Mee. 
&  W.  402.  In  England  it  is  held  that  the  question  whether  or  not  a  publica- 
tion is  capable  of  a  defamatory  meaning  is  a  question  of  law  for  the  court,  and 
if  it  finds  that  it  is  not,  it  should  withdraw  the  case  from  the  jury:  MuUigtm 
v.  CoU,  L.  R.  10  Q.  B.  549;  HurU  v.  Ooodlake,  43  L.  J.,  N.  S.,  C.  P.  64;  Cap- 
Ual  and  Counties  Bank  v.  Henty^  L.  R.  7  App.  Cas.  741.  But  where  the  pub- 
lication is  reasonably  susceptible  of  a  construction  that  would  make  it  libel- 
ous, its  meaning  ought  to  be  submitted  to  the  jury:  Hart  v.  WaU,  L.  R.,  2  C. 
P.  Div.,  146.  In  Maryland,  however,  it  is  settled  that,  in  a  ciril  action,  th« 
question  whether  a  publication  is  libelous  or  not  is  a  question  of  law  for  the 
court:  NegUy  v.  Farrow,  60  Md.  158;  S.  C  45  Am.  Bep.  715. 


Hamilton  v.  Soull's  Administbatob. 

[25  MXMOUBI,  16S.] 
PROOV  THAT  PrOMISSOBT  KoTE  HAD   ITS  ObIOIN  IN  FRAUDULENT  COMBIVA- 

TION  between  the  parties  to  it,  for  the  purpose  of  defrauding  the  ored* 
itors  of  the  plaintiff,  is  a  good  defense  to  an  action  on  such  note. 
Dbposition  Containing  Illegal  Evidence  should  not  be  Wholly  Ex- 
cluded if  any  part  of  it  is  proper  evidence.    The  illegal  portions  should 
be  pointed  out  and  excluded  by  the  court. 

Suit  to  establish  a  claim  against  the  estate  of  the  defendant's 
intestate.  The  evidence  offered  and  excluded,  as  stated  in  the 
opinion,  tended  to  prove  that  the  consideration  of  the  note  was 
fraudulent  in  this,  that  Hamilton,  the  payee,  had  made  a  fraud- 
ulont  sale  of  a  stock  of  goods  to  Joseph  P.  Scull,  to  hi^der, 
delay,  and  defraud  said  Hamilton's  creditors,  and  that  ScoU 
had  executed  and  delivered  this  note  to  Hamilton  for  the  pur- 
chase money.     Other  facts  appear  from  the  opinion. 
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Chre9chS  and  Buckner,  for  the  appellant. 
X.  K.  Kinsey^  for  the  respondent. 

By  Court,  Soott,  J.  This  was  a  suit  began  in  the  probate 
eonrt  of  St.  Louis  county  for  the  purpose  of  establishing  a  de* 
mand  against  decedent's  estate — ^being  a  balance  on  a  note  eze* 
ented  by  the  intestate  to  the  plainti£f.  Garesche,  the  defend- 
ant, offered  eyidence  tending  to  show  that  the  note  had  its  origin 
in  a  fraudulent  combination  between  the  parties  for  the  purpose 
of  defrauding  the  creditors  of  plaintiff.  This  evidence  was  re- 
jected, and  tiie  defendant  excepted. 

There  is  no  doubt  of  the  correctness  of  the  principle  asserted 
in  the  case  of  Broum's  Adm'r  y.  Finley^  18  Mo.  375,  that  one  who 
has  made  a  fraudulent  conveyance  of  his  property  cannot,  by 
alleging  his  own  turpitude,  be  permitted  to  set  aside  his  con- 
veyance, and  regain  the  possession  of  property  which  he  has 
fraudulently  aliened.  To  do  this  would  be  encouraging  fraud, 
for  thereby  a  party  would  be  induced  to  make  fraudulent  aliena- 
tions without  any  concern  for  the  consequences,  confiding  in  the 
privilege  the  law  would  confer  of  setting  them  aside  afterwards, 
if  they  did  not  answer  the  ends  proposed  by  them.  In  such  cases 
the  maxim  applies.  Nemo  allegans  suam  turpUudinem  etst  audien^ 
du8.  Having  fraudulently  passed  away  his  property,  the  act  is 
consummated — the  deed  is  done;  and  the  law  will  not  relieve 
him  from  a  situation  in  which  he  has  been  placed  by  his  own 
fraud.  But  the  case  under  consideration  is  different  from  that 
stated  above.  Here  the  act  is  not  consummated.  This  is  but  a 
promise,  and  the  law  allows  the  turpitude  of  the  transaction  to 
be  shown  with  the  same  view  as  in  the  preceding  case,  to  take 
away  inducements  to  fraudulent  conduct.  What  would  give 
greater  encouragement  to  fraud  than  for  courts  of  justice  to  lend 
their  aid  in  carrying  them  into  execution?  But  though  the  law 
suffers  the  transaction  to  be  inquired  into  in  the  one  case,  and 
will  not  permit  a  party  to  expose  his  fraud  in  the  other,  yet  this 
apparently  inconsisteut  course  arises  from  the  different  stages 
of  the  illegal  acts  at  the  time  the  inquiry  is  proposed,  and  is 
necessary  to  f ufill  the  purpose  of  the  law  with  regard  to  fraudu- 
lent contracts,  which  is  to  refuse  all  aid  to  the  parties  thereto  in 
carrying  them  into  execution;  for  it  will  be  observed  that  in  this 
case,  while  the  law  permits  a  party  to  raise  the  question  of  fraud,, 
it  is  only  done  that  it  may,  when  the  fact  is  established,  refuse 
its  aid  to  the  party  who  had  been  concerned  in  it,  and  leave  him 
just  where  he  placed  himself  by  his  ill  conduct.     So  in  the  end» 
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through  this  seemingly  inconsistent  course,  the  law  produces  the 
same  result  in  each  case,  which  is  a  denial  of  all  assistance  to- 
those  who  will  soil  themselves  with  a  foul  transaction:  Ch. 
Cont.  680. 

If  the  depositions  contained  any  illegal  evidence,  that  was  no- 
reason  for  rejecting  them  altogether.  If  any  portion  of  them 
was  proper  evidence,  they  should  have  b^n  received,  the  court 
at  the  time  pointing  out  the  portipns  excluded.  Judge  Byland 
concurring,  the  judgment  is  reversed  and  the  cause  remanded. 

Leonabd,  J.,  absent.  

Plea  op  FaAUD  w  AoftON  oir  PsoMiasoBT  Nors:  3^6  Oushee  t.  LeaoUi^ 
63  Am.  Deo.  116,  iiote  117. 

Rights  of  Pabtibs  to  Illegal,  or  Fraudulent  Transactions:  S^r 
Ohio  L.  I,  A  T.  Co.  V.  iferdianU^  L  di  T.  Co.,  63  Am.  Dec  742,  note  770, 
where  other  cases  are  collected.  Proof  that  a  promissory  note  had  its  origio- 
in  a  fraudulent  combination  is  a  good  defense  to  an  action  thereon:  Fenton  ▼. 
Ham^  35  Mo.  411,  citing  the  principal  case.  In  a  suit  for  the  purchase  money 
of  goods,  the  vendee  may  defend  successfully  on  the  ground  that  the  sale  wa» 
made  to  hinder  and  defraud  creditors:  Chapman  v.  Callahan,  66  Id.  311,  cit- 
ing the  principal  case. 

Part  of  Deposition  mat  be  Admittbo  in  Evidxnos,  and  the  rest  ex- 
cluded, when  such  parts  are  wholly  independent  of  each  othen  MUe$  ▼.  8t^ 
vena,  45  Am.  Deo.  621. 


Dbapeb  v.  Shoot. 

[25  MlSM>UBt,  197.] 

Sbttrt  ok  Laki)  with  Color  of  Title  mat  be  SupPOBmD  witb 

Weight  of  Evidence  than  a  bare  entry  by  an  introder  under  no  claim> 
of  right 

NON-PATMSNT  OF  KOMINAL  CONSIDERATION  CANNOT  BE  ShOWN  to  defeat  a> 

deed. 

What  will  Constitute  Adverse  Possession  of  Land  must  be  determineck 
by  the  cii^cumstances  of  each  case.  In  determining  the  question  of  ad- 
yerse  possession,  much  depends  upon  the  nature  and  situation  of  the  prop- 
erty, and  the  uses  to  which  it  can  be  applied;  but  the  acts  of  ownership- 
must  be  open  and  notorious,  and  of  sucii  a  character  as  a  person  would 
exercise  over  property  which  he  claimed  in  his  own  right,  and  would  not 
exercise  over  property  which  he  did  not  claim. 

Patment  of  Taxes  bt  Claimant  of  Land  is  Fact  to  be  Weighed  by  the- 
jury  in  determining  the  question  of  adverse  possession,  although  it  is  not 
in,  itself  evidence  of  an  ouster  of  the  true  owner. 

AcnoN  in  Dature  of  ejectment  to  recover  possession  of  a  lot  in. 
the  city  of  Hannibal.  Both  parties  claimed  title  under  a  patent 
to  Abram  Bird.     In  1818  and  1819  a  company  called  the  **  Han* 
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nibal  Company''  laid  out  the  town  of  Hannibal.  In  1819  one 
Bates,  acting  for  said  company,  sold  the  lot  in  question  to  Rob- 
ert Masterson,  the  consideration  being  that  the  purchaser  should 
build  upon  the  lot  In  the  same  year  four  of  the  six  members 
of  which  said  company  was  composed  executed  a  deed  of  said 
lot  to  Masterson  for  tiie  nominal  consideration  of  one  dollar, 
payable  in  three  equal  installments,  one  in  six  months,  one  in 
twelve  months,  and  the  third  in  fifteen  months  from  the  date  of 
the  deed.  The  title  of  the  Hannibal  Company  to  the  town  site 
proved  defective.  But  after  the  deed  to  Masterson,  one  of  the 
grantors  therein  acquired  a  one-eighth  interest  in  the  land  from 
the  heirs  of  Bird.  Masterson  built  a  house  on  the  lot  in  1819, 
which  he  sold  to  Yanlandingham  in  1822.  The  evidence  tended 
to  show  that  persons  holding  under  Yanlandingham  occupied 
the  house  from  that  time  down  to  1832  or  1833,  when  the  house 
fell  or  was  torn  down.  In  1839  a  new  house  was  built  on  the 
lot  by  tenants  of  Yanlandingham,  and  it  was  admitted  that  de- 
fendants and  Yanlandingham,  under  whom  they  claim,  were  in 
possession  from  1839  down  to  the  institution  of  this  suit.  De- 
fendants also  offered  evidence  to  show  that  Yanlandingham  had 
paid  the  taxes  to  the  state  and  county  on  the  lot  from  1823 
until  the  suit  was  brought.  The  instructions  referred  to  in  the 
opinion  are  as  follows:  ''5.  In  order  to  enable  defendants  to 
succeed  in  their  plea  of  '  possession  for  twenty  years,'  they  must 
prove  to  the  satisfaction  of  the  jury  that  they  and  those  imder 
whom  they  claim  their  title  have  had  possession  of  the  lot  in 
controversy  for  twenty  years  before  the  institution  of  this  suit; 
and  they  must  also  believe  that  such  possession  was  an  actual, 
continued,  visible,  notorious,  distinct,  and  unbroken  possession 
in  the  said  defendants  and  those  under  whom  they  claim;  and 
unless  the  jury  believe  from  the  evidence  that  such  a  possession 
did  exist  for  twenty  years  before  the  institution  of  this  suit,  they 
must  find,  as  to  this  issue,  for  the  plaintiff.  Draper."  ''4.  To 
make  good  the  defense  of  the  defendants  under  the  statute  of 
limitations,  the  jury  must  find  that  the  defendants,  or  those 
under  whom  they  claim,  or  their  tenants,  had  actual,  continu- 
ous, visible,  possession  of  said  lot,  claiming  the  same  adversely 
to  the  plaintiff,  and  those  under  whom  he  claims,  for  twenty 
years  next  before  the  commencement  of  this  suit.  This  posses- 
sion is  not  constructive;  but  it  must  have  been  by  occupation  or 
cultivation,  or  by  other  acts  of  ovniership  which  were  visible, 
notorious,  and  continuous.  If  these  facts  are  found  by  the  jury, 
they  should  find  a  verdict  for  the  defendants;  if  not,  as  to  this 
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defense  the  plaintiff  should  have  a  Terdict.''  The  former  instruc- 
tion was  given  on  the  plaintiff's  request,  and  the  latter  by  the 
court  on  its  own  motion.     Other  facts  appear  from  the  opinion. 

Lamb  and  Lakenan^  and  Richmond^  for  the  appellant. 

E.  G.  PraUy  for  the  respondents. 

Bj  Court,  SooTT,  J.  As  the  defendants  claimed  a  portion  of 
the  premises  in  controversy  by  title,  and  relied  on  the  statute  of 
limitations  as  a  complete  bar  to  the  plaintiff's  action,  and  there 
being  a  verdict  against  the  plaintiff  on  the  whole  case,  it  is  ob- 
vious that  it  turned  on  the  statute  of  limitations,  as  that  was  the 
only  defense  made  to  the  entire  demand.  This  view  of  the  rec- 
ord will  relieve  us  of  the  necessity  of  inquiring  into  the  pro- 
priety of  the  instructions  relative  to  the  acts  set  up  by  the  de- 
fendants and  alleged  by  them  to  confer  a  title  to  a  portion  of 
the  lot  in  dispute;  for  if  the  statute  of  limitations  is  a  bar  to  the 
entire  demand,  there  can  be  no  need  of  inquiring  whether  the 
defendants  had  any  other  defense  to  a  portion  of  the  lot  claimed 
by  plaintiff.  The  instructions  given  in  relation  to  the  statute 
of  limitations  were  sufficiently  stringent  against  the  defendants, 
as  courts  have  rarely  laid  down  the  law  more  strictly  against 
those  relying  on  the  bar  of  the  statute  of  limitations  than  was 
done  by  the  court  below.  There  has  been  one  mistrial;  and  two 
verdicts  have  passed  against  the  plaintiff  on  this  issue,  and 
it  would  seem  needless  to  submit  the  matter  a  fourth  time  to  the 
jury. 

There  was  evidence  on  which  the  verdict  of  the  jury  could  be 
vindicated.  Although  our  courts  hold  that  an  entry  without 
color  of  title  will  enable  the  party  in  possession  making  it  to  de- 
fend himself  under  the  statute  of  limitations,  yet  an  entry  with 
a  color  of  title  may  be  supported  by  a  less  weight  of  evidence 
than  a  bare  entry  by  an  intruder  under  no  claim  of  right.  The 
person  under  whom  the  defendants  claim  actually  performed 
the  condition  on  which  the  lot  was  to  become  his  property. 
The  non-payment  of  the  nominal  consideration  cannot  be 
shown  to  defeat  a  deed:  Meriam  v.  Barsen,  2  Barb.  Ch.  267. 
The  circumstance  that  the  deed  was  executed  only  by  some  of 
the  proprietors  is  one  of  no  weight,  as  the  evidence  abundantly 
showed  that  as  against  them  all  the  original  purchasers  would 
have  been  entitled  to  a  conveyance  for  the  lot.  After  Masterson 
had  acquired  a  right  to  a  title  from  those  under  whom  he  entered, 
their  title  failed,  and  a  portiou  of  them  subsequently  acquired  a 
valid  title  to  u  tract  ou  whi(*li  t  lie  towu  was  laid  out,  and  he  co»- 
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tinued  in  posaession  in  the  manner  stated  by  the  witnesses,  and 
neyer  was  disturbed  by  any  one  until  Draper  instituted  this  suit 
setting  up  title  under  a  quitclaim  deed.  And  it  is  worthy  of 
observation  that  it  does  not  appear  that  Glassoock,  imderwhom 
Draper  claimed,  and  who  aoqtdred  title  long  subsequently  to  the 
entry  of  Masterson,  ever  had  a  conveyance  for  the  specific  lot  in 
controversy,  but  claimed  by  a  general  description  conveying  fk 
large  tract  alleged  to  include  the  premises  in  dispute.  The  town 
existed  only  on  paper;  to  invite  settlers,  lots  were  granted  on 
condition  that  they  should  be  improved.  The  first  title  having 
failed,  and  some  of  the  first  proprietors  subsequently  becoming 
owners  of  a  valid  title,  they  may  have  been  unwilling  that  the 
first  bona  fide  settlers  should  be  disturbed,  or  their  sense  of  jus- 
tice may  have  recognized  the  claim  of  Masterson. 

As  the  statute  proceeds  upon  the  ground  of  the  acquiescence 
of  the  owner  of  the  land,  visible  and  notorious  acts  of  owner- 
ship must  be  exercised  by  the  claimant,  as  otherwise  there  can 
be  no  ground  for  such  a  supposition,  when  the  acts  are  clan- 
destine or  of  such  a  character  as  can  impress  no  person  vdth  the 
belief  that  they  proceed  from  a  claim  of  ownership.  It  is  no 
easy  matter  to  say  what  is  an  adverse  possession.  It  is  a  ques- 
tion compounded  of  law  and  fact,  and  every  case  in  which  it  is 
involved  must  be  determined  by  its  own  circumstances.  What 
is  adverse  possession  is  one  thing  in  a  populous  country,  another 
thing  in  a  sparsely  settled  one,  and  still  a  different  thing  in  a 
town  or  village.  The  law,  as  stated  by  the  supreme  court  of 
the  United  States  in  the  case  of  Ewing  v.  Burnet^  11  Pet.  53, 
and  other  cases,  seems  very  appropriate  to  the  circumstances  of 
this  case,  that  to  constitute  an  adverse  possession  there  need 
not  be  a  fence,  building,  or  other  improvement  made;  and  that 
it  suffices  for  this  purpose  that  visible  and  notorious  acts  of 
ownership  are  exercised  over  the  premises  in  controversy  for  the 
time  limited  by  the  statute;  that  much  depends  upon  the  nature 
and  situation  of  the  property,  the  uses  to  which  it  can  be  ap- 
plied, or  to  which  the  owner  or  claimant  may  choose  to  apply 
it;  that  it  is  difficidt  to  lay  down  any  precise  rule  in  all  cases, 
but  that  it  may  be  safely  said  that  where  acts  of  ownership 
have  been  done  upon  land  which,  from  their  nature,  indicate  a 
notorious  claim  of  property  in  it,  and  are  continued  sufficiently 
long,  with  the  knowledge  of  an  adverse  claimant,  without  in- 
terruption or  an  adverse  entry  by  him,  such  acts  are  evidence  of 
an  ouster  of  a  former  owner,  and  an  actual  adverse  possession 
against  him,  provided  the  jury  shall  think  that  the  property 
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was  not  susceptible  of  a  more  strict  or  definite  possession  than 
had  been  so  taken  and  held;  that  neither  actual  occupation,  cul- 
tivation, nor  residence  are  necessary  where  the  property  is  so 
situated  as  not  to  admit  of  any  permanent,  useful  improvement, 
and  the  continued  claim  of  the  party,  has  been  evidenced  by  pub- 
lic acts  of  ownership,  such  as  he  would  exercise  over  property 
which  he  claimed  in  his  own  right,  and  would  not  exercise  over 
property  which  he  did  not  claim. 

We  do  not  maintain  that  the  payment  of  taxes  is  evidence  of 
an  ouster  of  the  true  owner;  but  in  a  question  of  adverse  pos- 
session, which  depends  on  so  many  circumstances,  such  pay- 
ment is  a  fact  to  be  weighed  by  a  jury  in  considering  it.  It 
would  be  an  argument  against  one  claiming  to  hold  land  that 
he  should  for  twenty  years  fail  to  pay  the  annual  assessments 
upon  it.  If  unexplained,  such  omission  would  certainly  weaken 
the  pretense  that  he  claimed  the  land  as  his  own,  as  such  con- 
duct is  contrary  to  the  course  of  men  of  ordinary  prudence  in 
relation  to  property  to  which  they  set  up  a  claim.  The  payment 
of  taxes  may  go  to  the  jury  with  other  circumstances,  and  this 
was  a  case  in  which  such  a  fact  was  very  appropriate  for  the 
consideration  of  the  triers  of  the  fact. 

There  was  no  error  in  permitting  evidence  to  be  received  re- 
specting the  circumstances  under  which  Masterson  originally 
entered  into  the  possession  of  the  lot.  There  is  no  doubt  that 
one  who  enters  under  an  agreement  to  purchase  cannot  set  up 
the  statute  of  limitations  as  a  bar  to  an  ejectment  by  the  owner. 
His  occupation  under  such  circumstances  will  not  be  adverse  to 
him  by  whose  permission  he  entered.  But  if  afterwards  he  as- 
serts a  title  hostile  to  that  under  which  he  took  possession  for 
a  sufficient  length  of  time,  with  a  knowledge  of  the  owner,  his 
possession  will  be  protected  by  the  statute.  But  this  is  no  such 
case.  Masterson  did  not  enter  under  an  agreement  to  purchase. 
He  shows  his  deed,  not  as  conferring  a  valid  title,  but  as  evi- 
dence that  he  took  possession  under  color  of  title. 

Judge  Byland  concurring,  the  judgment  will  be  affirmed. 

Leonard,  J.,  absent.  

Advkbsb  Possession,  What  Constitutks:  See  Stamper  v.  Cfr^fin^  65  Am. 
Deo.  62S,  note  633,  where  other  cases  are  collected;  HoberUon  ▼.  Wood,  Id. 
140.  Actual  oocupatioa  is  not  always  indispensable;  bat  itis  absence  should 
be  supplied  by  some  act  done  on  or  about  the  land:  Turner  v.  Hall,  60  Mo. 
27A,  citing  the  principal  case.  When  adverse  possession  is  such  that  it  may 
be  presumed  that  the  true  owner  had  knowledge  of  it  and  acquiesced  in  it. 
We  will  be  barred,  provided  it  has  continued  the  requisite  length  of  time;  and 
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if  the  indications  of  the  claim  are  so  patent  and  so  open  that  if  he  remained 
in  ignorance  it  must  be  his  own  fault,  a  like  result  will  follow:  Key  v.  Jen' 
mngs^  66  Id.  367,  citing  the  principal  case. 

Color  op  Titlb,  What  is:  See  Cfrten  v.  Kellum^  62  Am.  Dec.  332,  not» 
834,  where  other  cases  are  collected. 

The  fbincipal  oasb  is  distikouishkd  in  City  qfSL  Loui$  v.  Cfarman^  29 
Mo.  603;  and  in  Mustek  y.  Barney,  49  Id.  462. 


State  v.  Sloss. 

[25  ICmouBl*  391.1 
PABDONnrO     POWKR    IS,     BT    CONSTITUTION    07     MiSSOUBI,     EXOLUSIVKLT 

Vested  in  Chief  Exeoutiye  ofiScer  of  the  state,  and  cannot  be  exer- 
cised by  the  legislature. 
AoT  OF  1867,  Releasing  fbom  Prosecution  All  Persons  in  State  of 
Missouri  who  were  then  indicted  for  the  violation  of  the  act  to  regu. 
late  dram-shops,  committed  before  fche  fifteenth  of  December,  1856,  upon 
payment  by  each  of  such  persons  of  the  costs  in  the  case,  and  a  fee  of 
two  dollars  to  the  circuit  attorney,  is  unconstitutional,  being  an  at- 
tempted exercise  of  the  pardoning  power,  and  an  interference  with  th* 
judicial  department  of  the  government. 

Appeal  from  the  St.  Clair  circuit  court.  The  opinion  stated 
the  facte. 

Eunng,  aUamey-general,  for  the  state. 
Johnson,  for  the  respondent. 

By  Court,  Soott,  J.  In  1857  the  general  assembly  passed  an 
act  to  the  purport  that  all  persons  in  the  state  of  Missouri  wha 
are  now  indicted  for  the  Tiolation  of  the  act  to  regulate  dram- 
ahops,  committed  before  the  fifteenth  of  December,  1856,  be  and 
they  are  hereby  released  from  said  prosecution,  provided  each 
individual  shall  pay  all  the  costs  in  said  case,  and  a  fee  of  twa 
dollars  to  the  circuit  attorney. 

The  defendant  was  one  of  the  individuals  embraced  within  the 
purview  of  this  act,  and  produced  to  the  court  satisfactory  evi- 
dence that  he  had  complied  with  the  conditions  of  its  proviso,, 
and  thereupon,  upon  his  motion,  the  court  dismissed  the  cause 
and  entered  judgment  for  the  defendant.  To  this  action  of  the 
oourt  below  the  state  excepted,  and  took  an  appeal  to  this  court. 

The  powers  of  the  general  assembly  are  not  unlimited.  All 
the  departments  of  our  government  are  confined  in  their  opera- 
tions. They  have  prescribed  limits  which  they  cannot  transcend. 
The  union  of  the  legislative,  executive,  and  judicial  functions 
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of  goyemment  in  the  same  body,  as  shown  by  experience,  had 
been  pifoductiye  of  such  injustice,  cmeliy,  and  oppression  that 
the  framers  of  our  constitution,  as  a  safeguard  against  those 
evils,  ordained  that  the  powers  of  government  should  be  divided 
into  three  distinct  departments,  and  that  no  person  charged 
with  the  exercise  of  powers  properly  belonging  to  one  of  these 
departments  should  exercise  any  powers  properly  belonging  to 
either  of  the  others,  except  in  the  instances  expressly  directed  or 
permitted  by  the  constitution. 

Although  questions  have  sometimes  arisen  whether  a  power 
properly  belonged  to  one  department  of  government  or  another, 
yet  there  is  no  contrariety  of  opinion  as  to  the  department  of 
the  government  to  which  the  power  of  pardoning  offenses 
properly  appertains.  All  unite  in  pronouncing  it  an  executive 
function.  So  the  framers  of  our  constitution  thought,  and 
accordingly  vested  the  power  of  pardoning  in  the  chief  execu* 
tive  officer  of  the  state. 

There  can  be  no  question  as  to  the  nature  of  the  act  under 
consideration.  It  is  as  effectually  a  pardon  as  though  .it  were 
one  in  form  under  the  great  seal  of  the  state.  Its  being  clothed 
with  the  forms  of  legislation  cannot  vary  its  nature  and  effect. 
If  such  laws  are  warranted  by  the  constitution,  it  is  plain  that 
ihe  power  of  granting  pardons  is  as  fully  in  the  general  assem- 
bly as  though  it  had  been  in  express  terms  conferred  on  that 
body.  The  exercise  of  power  involved  in  the  passage  of  thaact 
under  consideration  is  not  to  be  likened  to  that  exerted  in  pass- 
ing laws  releasing  sheriffs,  collectors,  and  others  from  forfeitures 
incurred  for  failing  to  collect  and  pay  over  the  public  money. 
The  existence  of  such  a  power  is  incident  to  the  relation  of 
creditor  and  debtor,  and  to  the  authority  to  pass  laws  for  the 
management  of  the  public  revenue.  The  operation  of  the  act 
under  consideration  is  confined  entirely  to  tiie  release  of  indi- 
viduals from  prosecution  who  stand  indicted  for  offenses.  That 
is  its  sole  object  The  justice  or  propriety  of  the  act  of  pardon 
has  nothing  to  do  with  the  question  of  its  constitutionality.  We 
are  not  to  presume  that  the  governor,  under  suitable  circum- 
stances, will  not  exercise  the  power  with  which  he  has  been 
clothed  by  the  constitution.  He  is  the  sole  judge  of  the  pro- 
priety of  granting  a  pardon.  The  conditions  prescribed  in  order 
to  obtain  the  benefit  of  a  release  under  the  act  do  not  the  less 
make  it  a  legislative  pardon;  they  only  change  it  from  an  abso- 
lute into  a  conditional  pardon. 

The  time  at  which  the  act  was  passed  renders  it  obnoxious  to 
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the  objection  that  it  interferes  with  the  judicial  department,  • 
The  act,  before  trial  and  conyiction,  directs  the  disposition  that 
shall  be  made  of  the  cause.  "W^^ere  is  the  warrant  in  the  con- 
stitution for  the  general  assembly  to  direct  what  disposition  shall 
be  made  of  causes  depending  in  the  courts  ?  Is  not  the  exercise ' 
of  such  a  power  a  judicial  function  ?  The  governor  can  pardon 
both  before  and  after  conviction.  His  pardon  before  conviction 
being  pleaded  would  be  a  defense  to  the  accusation.  Here  is  a 
prosecution  depending  in  court,  and  the  legislature  comes  in 
and  orders  the  party  to  be  released  from  it.  What  is  that  in 
e£Eect  but  entering  a  judgment  of  acquittal  ? 

In  the  case  of  State  v.  Fleming,  7  Humph.  162,  a  law  very 
similar  in  its  effects  to  that  under  consideration  was  examined, 
and  the  court  did  not  doubt  but  that  it  was  imconstitutional. 

Judgment  reversed,  and  cause  remanded. 

Btlakd,  J.,  concurred. 
LsoxABD,  J.,  absent.  

DlPABTMSNT  07  GoVBBNMBNT  EXOKBDINO  CONSTITUTIONAL  POWKRS  act» 

without  authority:  See  KeUy  v.  Bemia,  64  Am.  Deo.  50,  note  55,  where  other 
cases  are  eollected. 

LsGiSLATUKK  GAKNOT  ExxBoiSE  JUDICIAL  FuKonoira:  See  Ouy  ▼.  Her' 
manee,  63  Am.  Deo.  85,  note  86,  where  other  oases  are  coUeoted:  ParmmB  v» 
Tuolumne  Co.  W.  Co.,  Id.  76,  note  77;  Spragg  v.  Shriver,  64  Id.  698,  note  703. 

Pabdonino  Powbr,  in  Whom  Vbstbd:  See  note  to  Stale  v.  Melntire,  59 
Am.  Deo.  572,  where  this  subject  ia  discussed. 


State  v.  AppLiNa. 

(26  Miuouxi,  816.] 

UTTnuNOS  IN  Pdbuo  of  Vuloab,  Obsosnb,  and  Ind£cknt  Lanouaob  i» 
an  outrage  upon  decency,  aud  injurious  to  public  morals,  and  is  an 
offense  indictable  at  common  law,  although  not  an  open  and  notorioua 
act  of  public  indecency  within  the  statute  of  Missouri. 

Appeal  from  the  Laclede  circuit  court.  The  opinion  states  the 
facts. 

F.  P.  Wright,  for  the  appellant. 
Ewing,  atiomey-genercU,  for  the  state. 

By  (Tourt,  Btland,  J.  The  only  question  in  this  case  is  raised 
upon  the  indictment.  The  defendant  was  conyicted  and  judg- 
ment rendered  against  him  for  the  fine;  he  moTed  in  arrest  of 
judgment;   his  motion  being  overruled,  he  appealed   to   ^hm 
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oourt.  The  mdioiment  is  not  good  under  any  of  the  proTisiona 
in  our  criminal  code;  but  we  consider  the  offense  therein  charged 
to  be  an  offense  indictable  at  common  law,  and  that  the  indict- 
ment is  good  as  a  common-law  indictment.  .The  charge  is  *'  that 
the  defendant  did  on  the  twenty-fifth  of  August,  A.  D.  1856,  at 
the  county  of  Laclede,  in  a  certain  large  assembly  of  males  and 
females,  in  said  county,  and  in  the  hearing  of  said  assembly  of 
persons,  unlawfully,  wickedly,  and  scandalously  use  vulgar, 
obscene,  and  indecent  language,  by  then  and  there  asking  some 
of  the  males,  etc.  [here  the  questions  are  inserted  in  the  indict* 
ment,  which  are  too  vulgar  to  be  inserted  in  this  opinion],  and 
was  then  and  there  guilty  of  open  and  notorious  acts  of  public 
indecency,  grossly  scandalous,  to  the  manifest  corruption  of  the 
Jfiorals  of  said  assembly,  contrary,"  etc. 

We  have  no  statute  punishing  a  person  for  the  use  of  vulgar, 
indecent,  and  obscene  words  in  public.  There  has  not  been  an 
attempt  to  legislate  on  this  particular  offense.  It  was  an  offense 
at  common  law,  because  it  was  against  good  morals — against 
public  decency.  Bussell,  in  his  treatise  on  crimes,  vol.  1,  p.  46, 
says:  "And  it  seems  to  be  an  established  principle  that  what- 
ever openly  outrages  decency  and  is  injurious  to  public  morals 
is  a  misdemeanor  at  common  law."  *'  The  common  law,"  said 
Judge  Whyte,  in  the  case  of  Orisham  v.  State,  2  Yerg.  594,  *'  is 
the  guardian  of  the  morals  of  the  people,  and  their  protection 
against  offenses  notoriously  against  public  decency  and  good 
morals."  Blackstone  lays  it  down  that  **  any  grossly  scandal- 
ous and  public  indecency  is  indictable  and  punishable  in  the 
temporal  courts  by  fine  and  imprisonment:"  4  Bla.  Com.  41. 
It  was  held  in  the  case  of  Bell  v.  State,  1  Swan,  42,  that  "  the 
utterance  of  obscene  words  in  public,  being  a  gross  violation  of 
public  decency  and  good  morals,  is  indictable;  and  in  a  prose- 
cution for  the  utterance  of  obscene  language  in  public,  it  is  not 
necessary  that  the  words  should  be  proved  exactly  as  charged 
io  have  been  spoken.  Many  cases  have  been  held  indictable  as 
being  contra  bones  mores:"  4  Bla.  Com.  41.  "All  indecent  ex- 
posure of  one's  person  to  the  public  view,  and  it  may  be  laid 
down  in  equal  terms  that  all  such  acts  and  conduct  as  are  of  a 
nature  to  corrupt  the  public  morals  or  to  outrage  the  sense  of 
public  decency,  are  indictable,  whether  committed  by  words  or 
•sets:"  Id.  65,  note. 

Our  respect  for  the  chastity  of  the  records  of  our  court  will 
not  suffer  the  outrageously  vulgar  words  that  were  spoken  and 
4iung  by  the  defendant  in  this  case,  in  the  hearing  of  both  meles 
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and  females,  to  be  put  on  the  records.  But  we  haye  neyer  bad  to 
examine  tbe  records  of  our  inferior  tribunals  to  find  words  more 
sbocking  to  one's  sense  of  decency  than  those  charged  and 
proved  in  this  case.  Tilghman,  0.  J.,  in  CommonweaUh  ▼. 
SharplesSy  2  Serg.  &  B.  101,  said:  ''  That  actions  of  public  in- 
decency were  always  indictable,  as  tending  to  corrupt  the  pub- 
lic morals,  I  haye  no  doubt.  What  tended  to  corrupt  society 
was  held  to  be  a  breach  of  the  peace,  and  punishable  by  indict- 
ment. The  courts  are  guardians  of  the  public  morals,  and 
therefore  have  jurisdiction  in  such  cases.  Hence  it  follows  that 
an  offense  may  be  punishable,  if  in  its  nature  and  by  its  example 
it  tends  to  the  corruption  of  morals,  although  it  be  not  committed 
in  public:  Barker  y.  CommonwecUih,  19  Pa.  St.  412.  The  offense 
charged  in  this  indictment,  being  an  offense  against  public 
morals  and  decency,  was  indictable  as  such  at  common  law,  and 
is  indictable  with  us  as  a  common-law  offense.  We  consider 
the  indictment  sufficiently  good,  and  that  the  court  did  not 
commit  error  in  refusing  to  grant  a  trial,  or  in  refusing  to  arrest 
the  judgment. 
Judge  Scott  concurring,  the  judgment  is  affirmed. 

Whatbveb  Outbaoss  Djeoemot,  and  is  Ihjusious  to  Public  Morals,  if 
a  misderoeanor  at  common  law,  and  punishable  aa  snoh:  State  v.  ^ow,  32  Ma 
561,  citing  the  principal  case. 

Thb  princifal  oasb  is  cited  in  State  y.  BoU^  59  Mo.  323,  to  the  point  that 
an  offense  may  be  punishable  under  the  common  law,  although  not  punishable 
under  the  statute. 


Vaughn  v.  Tract, 

(25  MiBSOUBl,  818.] 

POiSBsaoN  OF  Land  undbb  Unrecorded  Deed,  though  Bbouoht  Homb 
TO  Subsbqubnt  Purchaser,  does  not  constitute,  in  point  of  law,  actual 
notice  of  such  prior  deed,  within  the  meaning  of  the  Missouri  registry 
act.  But  such  possession  and  apparent  ownership  are  facts  from  which 
a  jury  will  be  warranted  in  inferring  actual  notice. 

Khowlbdob  bt  Subsbqubnt  Purchaser  that  Person  is  in  Possession  as 
Tbnant  at  sufferance  of  his  vendor  is  not  sufficient  to  charge  such  pur- 
chaser with  actual  notice  of  a  prior  purchase  by  such  tenant. 

Surr  for  the  possession  of  and  to  obtain  the  legal  title  to  an 
acre  of  ground,  upon  which  was  a  horse  grist-mill.  The  plain- 
tiff introduced  in  evidence  an  instrument  under  seal,  which  was 
an  agreement  between  himself  and  one  Huckstep,  by  which  the 
latter  agreed  to  sonvej  to  him  a  tract  of  eighty  acres  of  land. 
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It  was  recited  in  this  instnunent  that  one  aore  of  the  tract, 
**  whereon  the  mill  now  stands/'  had  been  prerioosly  sold  bj 
Huckstep  to  Yanghn  for  sixty  dollars.  This  instrument,  which 
was  dated  in  1845,  was  not  acknowledged,  but  was  recorded  in 
1846  The  defendant  claimed  under  a  deed  from  Huckstep, 
dated  in  1852.  At  the  date  of  this  latter  deed  Vaughn  had  been 
in  possession  of  the  acre  lot  for  eight  or  ten  years.  The  other 
facts  are  stated  in  the  opinion. 

Pomona,  for  the  plaintiff  in  error. 

Morrow^  for  the  defendant  in  error. 

By  Court,  Lbonabd,  J.  When  this  case  was  here  before,  Vaughn 
T.  Tracy,  22  Mo.  417,  we  remarked  that  we  all  concurred  in  re- 
▼ersing  the  judgment  on  the  ground  that  **  possession  was  not, 
as  the  circuit  court  seemed  to  suppose,  as  a  mere  matter  of  law, 
actual  notice  within  the  meaning  of  the  recording  acts; "  and 
we  theu,  observed  that  we  deferred,  until  all  the  circumstances 
of  the  transaction  should  be  fully  developed  in  a  new  trial,  our 
opinion  on  the  question,  *'how  far  and  under  what  circum- 
stances the  fact  of  open  and  notorious  possession  and  apparent 
ownership  of  real  property  was  to  be  considered  evidence  of 
actual  notice."  A  majority  of  the  judges  then  intimated  their 
opinion  that  the  actual  notice  of  the  statute  v^as  a  fact  to  be 
proved  as  any  other  fact,  and  that,  as  men  rarely  purchased 
farms  without  examining  them  personally,  the  fact  of  possession 
might,  under  ordinary  circumstances,  be  fairly  presumed  to  have 
been  within  the  purchaser's  knowledge  when  he  bought;  and 
that  in  this  state,  where  the  land  is  generally  in  the  occupation 
of  owners  in  fee,  if  knowledge  be  brought  home  to  the  purchaser 
that  a  third  person  is  in  the  possession  and  apparent  ownership 
of  land  it  ought,  under  ordinary  circumstances,  to  be  deemed 
su£Scient  information  to  the  second  purchaser  that  the  possessor 
is  the  owner  in  fee  under  a  title  derived  from  the  former  owner. 
They  also  remarked  substantially  that  the  circumstances  might 
be  such  as  to  show  that  the  purchaser  did  not  in  fact  know  that 
any  third  party  was  in  possession,  or,  if  he  did  know  it,  they 
might  have  shown  that  his  occupation  was  not  as  owner,  and 
that  in  such  cases  the  jury  could  not  find  the  fact  of  actual 
notice. 

This  new  trial  has  now  been  had,  and  the  evidence  given  was 
to  the  effect  that  there  was  a  house  and  farm  on  the  land,  that 
the  plaintiff  was  at  the  time  of  the  defendant's  purchase,  and 
had  been  for  eight  or  ten  years  previously,  in  the  possession  of 
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a  mill  situate  on  the  land,  with  an  acre  of  ground  attached  to  it, 
and  that  the  defendant  resided,  at  the  time  he  purchased,  in  the 
county  of  St.  Louis,  about  one  hundred  and  fifty  miles  from 
the  hmd,  and  had  not  been  previously  in  the  county  where  the 
land  lay.  The  plainti£f  then,  in  order  to  show  that  the  defend- 
ant knew,  at  the  time  he  made  the  purchase,  that  the  plaintifT 
was  in  the  possession  of  the  mill  and  acre  of  ground,  gave  in 
CTidence  the  statements  of  defendant — made  on  several  occa- 
sions, in  answer  to  the  inquiry  whether  Huckstep,  his  grantor, 
had  not  told  him  before  the  sale  that  he,  Huckstep,  had  sold 
the  mill  and  acre  of  ground  to  the  plaintiff — to  the  effect  that 
'*  he  iold  him  plaintiff  had  a  mill  on  the  land,  and  would  have 
to  move  it  now.''  Upon  this  evidence  the  court  directed  the 
jury  that  *'  if  the  plaintiff  was  on  the  acre  of  ground  and  mill 
thereon  at  the  time  of  the  defendant's  purchase,  and  that  fact 
was  then  known  to  the  defendant,  it  was  a  sufficient  notice  in 
law  of  the  plaintiff's  previous  purchase  so  as  to  effect  the  de- 
fendant with  notice  of  the  plaintiff's  title"  and  that  '*  posses- 
sion of  a  tract  of  land  by  one  claiming  to  have  previously  pur- 
chased it  is  sufficient  evidence  of  such  previous  notice  if  such 
possession  was  known  to  the  subsequent  purchaser  at  the  time 
of  his  purchase." 

These  instructions,  taken  in  connection  with  the  evidence, 
must,  we  think,  have  misled  the  jury,  and  for  that  reason  the 
judgment  will  be  reversed  and  the  cause  remanded.  The  ques- 
tion of  fact  for  the  jury  was  whether  the  defendant  purchased 
with  '* actual  notice"  of  the  prior  unrecorded  conveyance  to 
the  plaintiff;  or  in  other  w6rds,  whether  he  believed,  when  he 
bought  the  land,  that  his  grantor  had  previously  sold  the  mill 
tract  to  the  plaintiff.  If  there  were  no  circumstances  disclosed 
other  than  that  it  was  the  purchase  of  a  farm,  and  that  there 
was  at  the  time  a  mill  on  the  land,  with  an  acre  of  ground  at- 
tached to  it,  in  the  occupation  of  the  plaintiff,  as  the  apparent 
owner,  these  facts  would,  in  my  opinion,  have  been  competent 
evidence  to  show  that  the  defendant  purchased  with  actual 
knowledge  of  the  previous  sale  to  the  plaintiff.  They  would,  I 
think,  have  been  sufficient  in  point  of  law  to  have  been  submit- 
ted to  the  jury  for  this  purpose;  but  whether,  when  received, 
they  would  have  satisfied  the  jury  of  the  truth  of  the  alleged 
fact  would  be  a  matter  for  their  consideration.  In  this  state 
lands  are  usually  found  in  the  occupation  of  the  owners  in  fee, 
and  therefore  we  generally  infer  from  this  occupation  and  ap- 
parent ownership  that  the  occupant  is  the  real  owner,  and  of 
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course  that  he  has  a  title  to  it  derived  from  the  former  proprie- 
tor; but  this  possession  and  apparent  ownership,  even  if  brought 
home  to  the  subsequent  purchaser,  do  not  constitute  in  point 
of  law  actual  notice  of  the  prior  deed,  within  the  meaning  of 
the  statute.  It  is  evidence  of  such  knowledge,  and  under  ordi- 
nary circumstances  ought,  I  think,  to  satisfy  a  jury  that  the 
part}  purchased  with  knowledge  of  the  prior  deed;  and  such  is 
the  opinion  expressed,  or  at  least  intended  to  be  expressed,  by 
the  judge  who  delivered  the  former  opinion  in  this  case. 

From  the  proof  here  the  jury  might  have  inferred,  and  no 
doubt  did  infer,  that  the  defendant  made  the  purchase  at  a  dis- 
tance from  the  farm  and  without  any  personal  examination  of 
it;  and  the  plaintiff  therefore  resorted  to  the  defendant's  admis- 
sions in  order  to  show  his  knowledge  of  the  plaintiff's  posses- 
sion and  apparent  ownership  of  the  mill  and  ground.  These 
admissions,  however,  instead  of  establishing  that  fact,  were 
rather  to  the  effect  that  the  defendant's  information  was  that 
the  plaintiff  owned  the  mill,  and  was  occupying  the  land  upon 
which  it  stood  at  the  will  of  the  owner,  Huckstep;  or  in  other 
words,  that  the  plaintiff,  instead  of  being  in  possession  of  the 
land  as  owner,  was  there  as  the  mere  tenant  at  sufferance  of  the 
owner,  and  was  bound  to  remove  his  mill  whenever  Huckstep 
disposed  of  the  land. 

Upon  this  evidence,  the  jury  was  told  that  if  the  plaintiff  was 
on  the  land  and  the  defendant  knew  it,  this  was  sufficient  notice 
in  law  of  the  plaintiff's  previous  purchase;  when  of  course  such 
a  possession,  not  as  owner,  but  as  the  mere  tenant  at  will  of  the 
owner,  afforded  no  evidence  whatever  of  any  conveyance  to  the 
^plaintiff. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

PossKSSiON  AS  NoncB  OF  Unbeoobdsd  Instrumknt:  See  BeaUie  ▼.  BtU- 
ler,  64  Am.  Deo.  234,  note  241,  where  this  subject  is  discussed. 

EviDENOB  or  PossBiisioN  AND  APPARENT  OWNERSHIP  brought  bome  to  the 
knowledge  of  a  second  purchaser  should  go  the  jury,  and  ought  to  be  deemed 
sufficient  information  that  the  possessor  is  the  true  owner  in  fee  under  a  title 
derived  from  the  former  owner:  Maupin  y.  Emmono,  47  Mo.  307;  Whitman 
V.  Taylor,  60  Id.  135,  both  citing  the  principal  case.  Possession,  though  not 
atitual  notice,  is  evidence  of  such  notice  to  be  submitted  to  the  jury:  Shu- 
mate  y.  Beavu,  49  Id.  336,  citing  the  principal  case.  Notorious  possession  by 
the  grantee  in  an  unrecorded  deed  is  not  of  itself  notice  to  subsequent  pur- 
chasers, but  there  must  be  evidence  that  they  knew  of  such  possession:  ifem- 
pt»  ▼.  Emmon$,  47  Id.  308,  citing  the  principal  < 
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Gabrett  v.  City  op  St.  Louis. 

[26  llnMUBi.  608.] 
CiTT  ChABTSR    PROYIDINO    THAT  WHEN    ClTT  TaKXS    PbIVATB    PhOPKBTT 

fOB  Street  the  city  shall  pay  to  the  owner  the  valae  of  the  improve- 
ment  to  the  public  generally,  and  that  the  remainder  of  the  valne  of  the 
property  taken  shall  be  assessed  against  the  property  fronting  on  snch 
street  and  in  the  blocks  next  adjacent,  on  either  side  thereof,  "accord- 
ing to  the  valne  of  the  property  so  assessed,  and  in  the  proportion  that  the 
owners  thereof  may  be  respectively  benefited  by  the  improvements,**  is 
oonstitntionaL  And  the  assessment  upon  the  lotK>wner8  fronting  on  the 
street  is  a  legitimate  and  constitutional  exercise  of  the  taxing  power. 

AeBBED  case  submitted  to  the  St.  Louis  land  court  on  the 
following  facts:  Under  the  charter  and  ordinances  of  St.  Louis, 
the  major  was  required  to  open  Main  street,  and  to  take  what- 
ever property  was  necessary  for  that  purpose.  The  mayor  im- 
paneled a  jury,  as  the  law  directs,  who  found  that  the  land  of 
Peter  Gkurrett,  taken  for  the  street,  was  worth,  without  reference 
to  the  proposed  improvement,  the  sum  of  seven  hundred  and 
sixty-eight  dollars  and  forty-five  cents,  and  that  the  buildings 
on  the  land  so  taken  were  worth  one  thousand  four  hundred 
and  forty  dollars.  The  jury  also  assessed  the  benefits  to  the 
land  of  said  Oarrett  at  seven  hundred  and  sixty-three  dollars. 
The  city  refused  tp  pay  to  said  Qurrett,  when  he  applied  for  his 
money,  any  more  than  one  thousand  four  hundred  and  forty- 
five  dollars  and  forty-five  cents,  being  the  difference  between 
the  amount  of  damages  and  benefits  awarded  by  the  jury.  The 
question  referred  to  the  court  was  whether  the  assessment  of 
benefits  under  the  law  was  constitutional.  If  the  court  found 
the  assessment  to  be  valid  judgment  was  to  be  rendered  against 
the  city  for  one  thousand  four  hundred  and  forty-five  dollars 
and  forty-five  cents ^  if  it  found  the  assessment  to  be  unconsti- 
tional — judgment  was  to  be  rendered  against  the  city  for  two 
thousand  two  hundred  and  eight  dollars  and  forty-five  cents. 
The  court  rendered  judgment  against  the  city  and  in  favor  of 
Oarrett  for  one  thousand  four  hundred  and  forty -five  dollars 
and  forty-five  cents,  and  he  appealed. 

Hudson  and  Thomas^  for  the  plaintiff  in  error. 

Bay 9  city  counselor ^  for  the  defendant  in  error. 

By  Court,  Naptom,  J.  The  only  question  in  this  case  is  the 
-constitutionality  of  the  second  section  of  the  amended  charter 
of  St.  Louis,  passed  February  23, 1853.  This  section,  among 
other  provisions,  authorizes  the  city  counsel  to  open  a  Btre^^t; 


Digitized  by  VjOOQ IC 


476  Qarbett  v.  Citt  of  St.  Louis        [Missouri, 

and  when,  for  this  purposOy  it  becomes  necessaiy  to  take  priyate 
property,  it  provides  the  following  mode  of  ascertaining  the 
compensation.  After  notice  to  the  owner,  the  mayor  is  directed 
to  impanel  a  jury,  whose  duty  it  is  made  to  ascertain  the  actual 
value  of  the  land  proposed  to  be  taken,  without  reference  to  the 
proposed  improvement.  To  pay  the  sum  thus  ascertained,  the 
city  is  taxed  in  an  amount  equal  to  the  value  of  the  improvement 
to  the  public  generally,  and  the  remainder  is  assessed  against  the 
property  fronting  on  such  street,  and  in  the  blocks  next  adjacent 
on  either  side  or  end  thereof,  "according  to  the  value  of  the 
property  so  assessed,  and  in  the  proportion  that  the  owners 
thereof  may  be  respectively  benefited  by  the  improvements/' 
Where,  under  this  provision,  the  entire  lot  is  taken  for  the  street, 
it  is  plain  that  nothing  more  has  been  done  than  an  exercise  of 
the  right  of  eminent  domain,  and  in  a  mode  in  strict  conformity 
to  the  constitution.  The  owner  of  the  lot  taken  has  no  cause 
for  dissatisfaction,  since  he  is  paid  the  full  actual  value  of  his 
lot;  and  the  means  adopted  by  the  city  to  raise  the  funds  for 
this  payment  are  a  matter  of  indifference  to  him.  But  where  the 
entire  lot  is  not  taken,  or  where  the  owner  has  other  land  on  the 
same  street,  the  question  arises  whether  he  can  be  compensated 
in  the  mode  provided  by  the  charter. 

That  this  assessment  upon  the  lot-owners  fronting  on  the  street 
is  an  exercise  of  the  taxing  power  seems  too  plain  to  admit  of 
argument.  Whether  it  is  a  bona  fide,  legitimate,  and  constitu- 
tional exercise  of  that  power  is  the  matter  to  be  considered;  but 
that  it  is  an  attempt  to  exert  this  taxing  power,  and  not  the  power 
of  eminent  domain,  may,  I  think,  be  assumed.  In  the  case  of 
Newby  v.  Plaite  County,  25  Mo.  258,  this  court  held  that  the 
assessment  upon  land-owners  whose  lands  were  taken  under  our 
railroad  laws  for  sums  proportioned  to  the  benefit  they  received 
from  the  road  was  an  exercise  of  the  taxing  power;  and  without 
meaning  to  express  any  concurrence  in  or  dissent  from  this  view, 
it  is  clear  that  the  position  assumed  in  that  case  necessarily  in- 
cludes the  assumption  we  have  just  made.  The  views  entertained 
in  that  case  were  attended  with  difficulties  which  do  not  em- 
barrass this.  If  the  assessment  for  benefits  in  the  case  of  the 
railroads  was  an  exercise  of  the  taxing  power,  then  the  tax  was 
levied  only  upon  those  whose  lands  were  taken,  and  not  upon 
other  lands  abutting  on  the  line  of  the  roads  where  no  part  of 
them  was  taken  by  the  companies.  Here  the  assessment  is  upon 
all  who  own  property  on  the  street,  whether  any  part  of  their 
property  is  taken  for  the  improvement  or  not-. 
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It  is  admitted  on  all  hands  that  the  power  of  taxation  is  con- 
fided to  the  legislative  department  of  the  government;  and  the 
manner  in  which  it  is  to  be  exercised,  the  persons  and  things 
upon  which  it  is  to  operate,  are  left  entirely  to  the  discretion 
and  judgment  of  the  legislature,  except  where  the  constitution 
has  imposed  restraints.  The  only  provision  on  this  subject  in 
our  constitution  is,  '*  that  all  property  subject  to  taxation  in  this 
state  shall  be  taxed  in  proportion  to  its  value."  There  is  another 
provision  in  relation  to  property  of  the  United  States,  but  that 
has  no  bearing  on  the  question  now  under  consideration. 

It  may  be  doubted. whether  this  provision  of  our  constitution 
requiring  an  ad  valorem  tax  upon  property,  when  property  is  the 
subject  of  taxation,  was  designed  to  apply  to  local  assessments 
for  local  purposes;  whether  it  was  not  intended  as  a  restraint 
upon  the  legislature  only  in  passing  general  revenue  laws.  But 
waiving  this  question  for  the  present,  and  conceding  that  the 
restriction  applies  to  every  kind  of  taxation  upon  property,  it 
still  remains  to  be  considered  whether  the  local  assessment  here 
disputed  is  a  tax  upon  property  within  the  meaning  of  the  re- 
strictive clause  referred  to;  and  if  it  is,  whether  the  constitu- 
tional injunction  has  been  disregarded  in  the  provisions  of  the 
St.  Louis  charter. 

This  nineteenth  section  of  our  bill  of  rights  does  not  deprive 
the  legislature  of  any  power  of  taxation,  nor  does  it  confer  any. 
That  department  of  the  government  possesses  every  species  of 
taxing  power  with  or  without  this  clause.  What  shall  be 
selected  by  the  legislature  as  objects  of  .taxation  is  as  much 
within  the  discretion  of  that  body,  with  this  provision  in  the 
constitution,  as  it  would  have  been  without  it.  Where  the 
legislature  d.o,  however,  undertake  to  exercise  one  branch  of 
the  taxing  power — that  is,  to  levy  a  tax  upon  property — ^they 
must  conform  their  action  to  this  constitutional  requisition. 
They  must  tax  property  according  to  its  value,  and  not  specially 
without  regard  to  value.  But  when  the  legislature  choose  to  ex- 
ercise some  other  branch  of  the  taxing  power,  they  are  left  en- 
tirely untrammeled  by  this  clause  of  the  bill  of  rights.  They  may 
tax  and  do  tax  a  variety  of  professions  and  pursuits  and  occupa- 
tions, and  in  such  case  their  action  is  under  no  other  control 
but  such  as  responsibility  to  their  constituents,  a  regard  to  their 
own  interests,  and  a  sense  of  duty,  may  create.  It  is  true  that 
in  one  sense  all  taxes  may  be  said  to  be  taxes  upon  property, 
since  they  are  to  be  collected  in  money,  and  money  is  property. 
Indirectly,  it  is  property  that  is  reached  by  every  species  of  taza- 
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tion.  Hence  I  haye  heard  it  maintained  that  a  tax  on  a  mer- 
chant's license  is  a  tax  upon  property,  seeing  that  the  legisla- 
ture, in  fixing  the  amount  of  the  taxes,  have  thought  j^roper  to 
regulate  it  by  the  amount  and  value  of  merchandise  purchased 
or  disposed  of  between  certain  interval?.  And  in  this  sense  a 
tax  per  caput  may  be  also  called  a  tax  upon  property;  for  a 
man's  property,  and  not  his  head,  can  only  be  taken  to  pay  it. 
But  this  is  not  the  sense  in  which  a  property  tax  is  to  be  under- 
stood when  it  is  referred  to  in  the  constitution  or  legislatiye  en- 
actments. 

In  this  case  the  city  of  St.  Louis  is  taxed  to  the  extent  that 
she  is  benefited,  and  each  owner  of  a  lot  fronting  on  \hQ  street  is 
taxed  in  proportion  to  the  value  of  his  lot  and  the  benefit  such 
improvement  is  to  him.  The  tax  is  a  combined  one,  based  upon 
the  present  value  and  increased  value  produced  by  the  improve- 
ment. The  benefit  for  which  the  owner  of  the  lot  is  taxed  is  not 
the  benefit  to  the  public  at  large,  or  to  the  city  of  St.  Louis,  or 
to  any  other  person  whatever,  but  to  the  owner  of  the  lot.  The 
phrases  "  benefits  "  and  "  increased  value  '*  may  therefore  be  re- 
garded as  convertible  terms;  and  if  the  constitutional  provision 
referred  to  is  to  be  considered  as  applicable  to  this  kind  of  tax- 
ation, it  would  seem  that  the  spirit,  if  not  the  veiy  letter,  of  its 
injunctions  has  been  embodied  in  the  act.  The  tax  is  ozaoUy 
proportioned  according  to  the  ''increased  value"  of  the  lot, 
which  is  the  same  thing  as  the  value  of  the  "benefit"  which 
the  owner  receives  from  the  improvement. 

It  will  be  further  observed  that  the  tax  in  this  case  is  not  con- 
fined to  the  lot-owner,  a  portion  of  whose  lot  has  been  taxed, 
but  is  levied  upon  all  other  lot-owners  on  the  street,  whether 
any  portion  of  their  lots  is  required  for  the  improvements  or 
not;  and  it  is  levied  upon  all  according  to  the  same  rule  of  as- 
sessment. The  compensation  which  the  legislature  have  provided 
for  persons  whose  lands  are  taken  for  railroads  is  diminished  or 
abated  by  the  benefits  which  the  road  confers  upon  him;  and  if 
this  set-off  is  to  be  regarded  as  a  tax,  then  it  is  levied  only  on 
those  persons  whose  lands  are  taken,  and  not  upon  those 
whose  lands  lie  directly  on  the  side  of  the  road,  but  through 
which  the  road  does  not  pass.  The  St.  Louis  charter  con- 
forms more  nearly  to  the  spirit  of  the  constitution,  and  is 
every  way  more  just.  Not  only  the  citizen  whose  lot  ia 
taken,  but  every  other  lot-owner  on  the  street  proposed  to  be 
opened,  is  taxed  for  the  improvement,  and  the  tax  is  appor- 
tioned according  to  the  value  of  the  lot  and  the  value  of  the 
improvement  to  such  lot. 
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The  tendency  of  recent  legislation,  in  states  where  great  addi- 
tions to  population  and  wealth  and  multiplied  railroads  and 
other  artificial  channels  of  trade  have  induced  caution,  has  been 
to  exclude  all  considerations  of  benefit  to  the  property  holder 
in  computing  the  compensation  to  which  he  is  entitled  when  a 
portion  of  his  property  is  taken  from  him  by  the  state  in  its 
exercise  of  eminent  domain.  Here,  as  yet,  the  question  has 
been  one  of  but  little  practical  importance;  and  until  very  re- 
cently has  scarcely  ever  been  the  subject  of  litigation  or  inves- 
tigation. We  have  not  as  yet  many  miles  of  railway,  nor  has 
the  great  body  of  land  in  the  interior  yet  attained  great  value. 
By  restricting  the  benefits,  which  the  legislature  have  declared 
may  be  set  off  against  the  value  of  land  taken  for  a  public  im- 
provement, to  such  as  are  peculiar  to  the  land-owner,  and  not 
shared  by  others  whose  land  is  not  taken  equally  with  him, 
growing  dissatisfaction  with  existing  legislation  will  probably 
be  checked.  It  is  evident  that  the  advantages  or  benefits 
spoken  of  must  have  some  limit.  If  an  owner  of  land  on  the 
line  of  a  railroad,  part  of  which  was  taken  for  the  road,  should 
happen  to  own  another  tract  half  a  mile  from  the  road,  the  ben- 
efits which  this  last  tract  would  receive  from  the  improvement 
would  not  be  considered;  and  yet  such  increased  value  of  this 
second  tract  would  be  practically  and  in  fact  a  benefit  remotely 
derived  foom  the  road.  But  the  constitution  intends  to  place 
the  public  burdens  upon  all,  and,  to  do  this,  pays  the  proprietor 
of  land  for  what  is  taken  by  Ihe  public.  If  he  is  paid  in  advan- 
tages which  the  community  at  large,  whose  land  is  not  taken, 
enjoy  equally  with  himself,  the  spirit  of  the  provision  might  be 
said  to  be  violated.  His  loss  is  certain  and  specific,  and  in  rela- 
tion to  the  land  which  is  not  taken  he  only  receives  the  same 
benefit  which  others  receive  who  have  sustained  no  loss.  These 
views  are  very  forcibly  presented  by  Judges  Tucker  and  Brock- 
enbrough,  in  the  case  of  James  River  and  Kanawha  Company 
V.  Turner,  9  Leigh,  313.  The  act  of  the  Virginia  legislature, 
substantially  like  ours,  declared  that  the  valuers  "  should  com- 
bine therewith  [that  is,  with  the  value  and  injuries  to  the  land 
taken]  a  just  regard  to  the  advantages  which  the  owner  of  the 
land  will  derive  from  the  construction  of  the  road  or  canal.'' 
In  construing  this,  the  court  of  appeals  held  that  the  advan- 
tages alluded  to,  and  which  the  assessor  was  to  regard,  were 
such  advantages  as  particularly  and  exclusively  affected  the 
particular  land,  a  portion  of  which  was  condemned,  and  not 
advantages  of  a  general  nature,  which  may  be  derived  to  tht 
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owner  in  common  with  the  country  at  large  from  the  im- 
provement. Our  construction  of  the  railroad  laws  has  been  in 
ac:cordance  with  this  decision. 

But  whatever  may  be  thought  of  the  clauses  of  the  railroad 
laws  which  allow  the  land-owner  to  be  compensated  in  bene- 
fits— whether  they  be  held  to  be  an  exercise  of  the  taxing 
power  or  of  the  eminent  domain,  and  if  the  former,  whether 
they  conform  to  the  constitutional  requisition  in  relation  to 
property  taxation  or  not — ^it  is  clear  that  the  section  of  the  St. 
Louis  charter  now  under  consideration  operates  by  virtue  of 
the  taxing  power;  and  we  are  also  satisfied  that  it  is  no  viola- 
tion of  the  nineteenth  section  of  the  bill  of  rights.  It  con- 
forms, as  we  have  said,  to  the  spirit  of  this  constitutional  pro- 
vision; and  if  necessary,  we  might  go  further,  and  declare  that 
in  our  judgment  the  tax  in  question  is  not  such  a  property  tax 
as  is  within  the  meaning  of  that  provision.  The  tax  is  local, 
and  for  local  purposes,  and  is  a  tax  upon  benefits,  and  not 
directly  upon  property.  It  is  based  upon  a  principle  which 
seeks  not  merely  to  avoid  a  breach  of  a  constitutional  restric- 
tion, but  commends  itself  to  our  notions  of  equity  and  justice. 
The  cost  of  the  public  benefit  is  made  a  public  burden,  and  the 
expense  of  the  individual  benefit  is  placed  upon  the  shoulders 
of  the  person  who  receives  it.  The  question  is  not  whether  in- 
dividual instances  of  injustice  and  oppression  may  not  occur  in 
the  execution  of  this  law;  it  is  not  whether  the  tax  will  produce 
perfect  equality  of  burdens,  nor  whether  the  power  intrusted  to 
this  corporation  may  not  be  abused.  We  know  too  well  that, 
under  any  system  of  taxation,  these  things  may  and  do  happen. 
There  are  evils  not  within  the  power  of  courts  to  remedy.  It  is 
for  the  legislature  to  guard  against  them;  and  We  must,  in 
justice  to  them,  say  that  this  charter  seems,  in  the  provisions 
we  have  been  called  upon  to  consider,  as  carefully  framed  to 
prevent  these  evils  as  the  nature  of  the  case  would  permit. 

We  may  add  that,  in  support  of  the  conclusions  we  have 
reached,  there  is  a  current  of  authority  in  the  highest  tribunals 
of  other  states  scarcely  interrupted  by  conflicting  decisions: 
People  V.  Mayor  of  Brooklyn,  4  N.  Y.  420  [55  Am.  Dec.  266]; 
lAvingston  v.  Mayor  etc.,  8  Wend.  101  [22  Am.  Dec.  622];  Beeh- 
man  v.  Saratoga  etc.  R.  R.  Co.,  3  Paige,  45  [22  Am.  Dec.  679]; 
Striker  v.  Kelly,  7  Hill,  9;  Oaky  v.  Mayor  eto.,  1  La.  1. 

The  case  of  People  v.  Mayor  of  Brooklyn,  6  Barb.  213,  is  the 
only  case  in  New  York,  to  which  our  attention  has  been  directed, 
where  the  question  has  been  directly  determined  in  opposition 
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to  this  Tiew.  That  decision  was  reviewed  and  oyerruled  by  the 
oourt  of  errors;  which  drcnmstance  is  calculated  to  destroy  its 
authority  in  that  state,  but  would  not  and  ought  not  to  impair 
its  value  here,  if  the  reasonings  and  conclusions  of  the  court 
were  such  as  to  command  the  assent  of  our  judgment.  But 
that,  in  my  judgment,  is  not  so;  neither  the  arguments  nor  con- 
clusions are  satisf actoiy.  The  court  declare  the  power  exercised 
by  the  legislature  to  be  that  of  the  eminent  domain;  and  this  is 
true  where  any  portion  of  a  lot  is  taken  for  the  improvementy 
but  is  plainly  not  true  when  the  assessment  is  upon  those  whose 
lots  are  not  touched.  When  such  persons  are  assessed,  it  can 
only  be  under  the  taxing  power,  since  the  power  of  eminent 
domain  operates  only  on  individuals  and  **  without  reference  to 
the  amount  or  value  exacted  foom  any  other  individual  or  class 
of  individuals;''  but  taxation  '*  operates  Upon  a  community  or 
upon  a  class  of  persons  in  a  community,  and  by  some  rule  of 
apportionment."  When,  therefore,  it  is  clear  that  this  assess- 
ment upon  one  class  of  lot-holders  is  an  exercise  of  the  taxing 
power,  there  is  no  reason  why  it  should  not  be  held  to  be  an 
exercise  of  the  same  power  upon  the  other  class,  whose  lots  are 
taken  under  the  power  of  eminent  domain,  and  paid  for  accord- 
ing to  their  exact  value.  But  it  is  further  intimated  in  this 
opinion  that  local  taxation  for  local  objects  must  be  extended  so 
as  to  embrace  all  the  persons  and  property  within  a  district 
known  and  recognized  by  law  as  possessing  a  local  sovereignly 
for  local  purposes;  and  whilst  it  is  not  shown  that  the  constitu- 
tion of  New  York  contains  any  sucl^  restriction  upon  the  power 
of  taxation,  the  assumption  might  be  conceded,  and  yet  it  would 
by  no  means  follow  that  the  courts  were  to  determine  bow 
limited  or  how  extensive  such  districts  might  be.  In  fact,  the 
Kentucky  courts,  who  seemed  at  one  time  to  have  entertained 
similar  views,  at  last  came  to  the  conclusion  that  the  legislature 
might  declare  a  single  square  or  block  or  lot  to  be  a  district  for 
such  purposes.  The  value  of  the  distinction  in  this  way  disap- 
peared, since  after  all  it  turned  out  to  be  a  mere  matter  of  legis- 
lative discretion,  which  the  judiciary  could  not  supervise  or  con- 
urol.  It  is  quite  apparent  that  much  of  the  reasoning  of  the 
supreme  court,  in  this  case  of  People  v.  Mayor  of  Brooklyn,  supra, 
is  directed  against  the  policy  of  exercising  the  right  of  eminent 
domain  at  all,  and  especially  of  intrustiDg  its  exercise  to  muni- 
cipal corporations;  and  the  hardship,  inconvenience,  and  in- 
justiQB  resulting  from  its  exercise  in  individual  cases  are  depicted 
by  the  court  in  vivid  colors.    But  if  the  legislature  have  been 
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intrusted  with  the  power  and  must  meet  the  responsibility  of 
its  exercise,  such  co'kisiderations  are  beyond  the  control  of  the 
courts. 

Several  decisions  in  Kentucky  have  also  been  referred  to 
which  maintain  the  views  advanced  by  the  supreme  court  of  New 
York  in  People  v.  Mayor  of  Brooklyn,  supra;  but  as  these  decis- 
ions have  been  materially  modified,  if  not  virtually  abandoned^ 
by  the  same  court  in  the  case  of  City  of  Lexington  v.  MO' 
QuiUan'a  Heirs,  9  Dana,  518  [83  Am.  Dec.  497],  it  is  unnecessaiy 
to  examine  them. 

The  other  judges  concurring,  judgment  affirmed. 

CoMPBNSATiON  roR  L^ND  Taken  FOR  PuBUO  UsB:  See  ffenderson  S  N, 
R,  IL  Co,  Y.  IHcker9on,  66  Am.  Dec  148,  note  153,  where  other  cases  «re  col- 
lected. 

Benefits  Eesultinq  from  Public  Improvement  when  mat  be  Set  off 
▲GAINST  Damages  for  property  taken:  See  Henderson  S  N,  R,  H,  Co,  v. 
Dickeraonf  66  Am.  Dec.  148,  note  153,  where  other  cases  are  collected.  The 
benefits  to  be  assessed  to  the  owner  of  land  taken  for  a  road  are  snch  as  hb 
land  derives  therefrom,  over  and  above  the  benefits  to  his  neighbors,  whose 
land  is  not  taken:  Lte  v.  Tebo  de  N,  R,  R,  Co,,  53  Mo.  180,  citing  the  princi- 
pal case. 

Assessments  for  Benefits  Conferred  bt  Local  Improvements  are  » 
valid  exercise  of  the  taxing  power:  Stale  v.  City  qf  8t.  Louis,  62  Mo.  245| 
aty  qfSL  Louis  v.  Speck,  67  Id.  406;  Ehnery  v.  San  Francisco  Gas  Co.,  28  Cal. 
852,  citing  the  principal  case.  Special  tax  assessments  for  that  purpose  are 
not  repugnant  to  the  provisions  of  the  constitution:  Uhrig  v.  CUy  of  St, 
Louis,  44  Mo.  463;  Hatpin  v.  CampbtU,  71  Id.  494,  both  citing  the  principal 
case.  This  kind  of  tax  is  not  a  property  tax  within  the  meaning  of  the  con- 
stitution: CUy  of  Chicago  v.  Lapud,  34  111.  273,  citing  the  principal  case. 
The  provision  of  the  constitution  requiring  all  property  subject  to  taxation  to 
be  taxed  in  proportion -to  its  value  is  applicable  only  to  taxation  in  its  usual, 
ordinary,  and  received  sense,  not  to  local  assessments,  where  the  money  nused 
is  expended  on  the  property  taxed:  Egyptian  Levee  Co,  v.  Hoarding  27  Mo. 
498;  Emery  y.  San  Frandsco  Oas  Co,,  28  Cal.  371,  both  citing  the  principal 


Distinction  between  Riobt  of  Eminent  Domain  and  Taxation:  See 
Louisville  ds  N,  R,  R,  Co,  v.  County  Court,  62  Am.  Dec.  424,  note  456,  where 
other  cases  are  collected. 

Assessments  for  Publio  Improvements  mat  be  Made  Aooordino  to 
Benefits  Conferred:  See  LouisvUle  ib  N,  R,  R,  C,  v.  Couniy  Court,  62  Am. 
Deo.  424,  note  456,  where  other  eases  are  collected. 
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Dbapeb  v.  Bbyson. 

[96  llnMUBZ,  108.] 
PowsHAflEE  AT  Shxbitf's  Salk  IS  PuBCHASXK  within  the  meaning  of  the 
Minonri  reoordiog  acts. 

PUBOHASXB  AT  ShXBITF's  SaLS  WhO  ToOK  WITH  NOTIOB  OV  PbIOB  UnSB- 

OORDBD  Dbxd  is  postponed  to  the  prior  purchaser,  under  the  Missouri 
act  of  1817. 

Ejeothent.  The  facts  are  stated  in  the  opinion  reported  in  67 
Am.  Dec.  257. 

Broadhead,  for  the  appellants. 

By  Court,  Napton,  J.  This  case  presents  virtually  the  same 
question  determined  by  the  court  when  this  case  was  here  in 
1852,  a  full  report  of  which  may  be  found  in  Draper  ▼.  Bryson, 
17  Mo.  71  [57  Am.  Dec.  257J.  The  case  was  remanded  for  a 
trial  of  the  comparative  value  of  the  title  under  the  sheriff's 
deed  to  Block,  recorded  December  11, 1823,  and  that  derived 
from  the  deed  to  Bryson,  which  was  recorded  August  3,  1824. 
This  court  then  held,  if  Block  purchased  at  the  sheriff's  sale 
with  notice  of  Bryson's  title,  he  was  not  within  the  protection 
of  the  act  of  1817;  but  as  his  deed  from  the  sheriff  was  recorded 
on  the  day  succeeding  its  execution,  and  of  course  was  recorded 
in  time  under  the  act  of  1817,  his  title  was  the  better  title,  if  the 
purchaser  was  without  actual  notice  of  Bryson's  deed.  The 
case  was  tried  upon  this  point,  and  the  juiy  found  there  was  no 
notice. 

It  is  now  contended,  and  was  urged  by  instructions  offered 
in  the  court  below,  that  as  Shaw  had  no  title  when  he  died,  but 
had  passed  it  to  Allen,  there  was  no  title  in  his  heirs  or  admin- 
istrator upon  which  the  judgment  obtained  against  his  adminis- 
trator could  operate,  and  consequently  that  the  sale  passed 
nothing  to  the  purchaser.  But  to  say  nothing  of  the  fact  that 
Shaw  had  not  executed  any  conveyance  in  his  life-time,  and 
consequently  that  the  legal  title  descended  to  his  heirs,  subject 
to  the  payment  of  his  debts,  a  judgment  and  execution  operate 
to  convey  the  same  interest  which  the  judgment  debtor  could 
himself  convey  by  deed.  A  purchaser  at  a  sheriff's  sale  under 
an  execution  and  judgment  is  a  purchaser  within  the  meaning 
of  the  recording  acts;  and  it  might  as  well  be  said  that  if  a 
grantor  conveys  to  one  to-day,  he  has  no  interest,  and  can 
therefore  convey  no  interest  to  another  the  next  day.  Yet  if 
he  does  so,  and  the  second  purchaser  puts  his  deed  on  record 
first,  vdthout  any  knowledge  of  the  first  conveyance,  he  holds 
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the  title.  The  oases  of  Jackson  y.  Ibton^  4  Oow.  599  [16  Am. 
Deo.  405],  and  Jackson  v.  Post,  9  Oow.  120,  have  been  reviewed, 
and,  so  far  as  this  point  is  concerned,  overruled  bj  the  same 
court:  Jackson  v.  Chamberlain,  8  Wend.  624;  Jackson  v.  Post,  16 
Id.  688.  Such  is  also  the  principle  maintained  in  Pennsylvania, 
in  the  case  of  ffeister  v.  Fortner,  2  Binn.  40  [4  Am.  Dec.  417]. 
The  Pennsylvania  statute  differed  from  our  act  of  1817  in  limit- 
ing the  recording  act  to  mortgages  or  deeds  defeasible.  The 
act  of  1817  declared  that  all  deeds,  conveyances,  bonds,  etc., 
should  be  recorded  within  three  months,  or  be  void  against 
subsequent  purchasers.  Although  a  judgment  creditor  is  not  a 
purchaser  within  the  act,  a  purchaser  at  the  execution  sale  is. 
The  judgment  is  affirmed. 

BiOBABDsoK,  J. ,  having  been  of  counsel,  did  not  sit  in  this  case. 

Unbxoordbd  Deed  is  Good  aoaikst  Evxbtbodt  but  Cbxditobs  akd 
PUBCHASEBS  withoat  notice:  See  Vo9e  v.  MaHm,  50  Am.  Dec  750,  note  754, 
where  other  cases  are  collepted;  Draper  v.  Bryson,  57  Id.  257,  note  265» 
where  additional  cases  are  collected. 

The  principal  case  is  cited  in  Jfavptn  v.  Emmons,  47  Mo.  306,  to  the 
point  that  the  statute  invalidating  an  original  unreoorded  deed  operates  in 
fovor  of  a  bona  fidt  pnrohaser  at  a  sheri£f 's  sale,  as  well  as  in  favor  of  one 
who  purchases  at  a  private  sale,  provided  the  original  deed  he  not  recorded 
antil  after  the  sale. 


FuHR  V.  Dean- 

[26  MnsouBi.  116.] 

Tbbbpass  Quabb  Clausum  Fregit  mat  be  Maintained  on  Naked  Pos- 
session against  a  wrong-doer,  bat  not  against  a  party  who  had  the  title 
and  right  of  entry. 

Common  Law  Atfords  No  Civil  Rbmkdt  against  One  Who,  ha  vino 
Right,  Entebs  Foboiblt,  bat  the  party  injnred  mast  resort  to  the  stat- 
utory action  of  forcible  entry  and  detainer. 

Pbaoxioe  of  Few  Pebsons  in  Business  in  Which  Mant  abb  Engaged 
does  not  establish  a  cnstom  which  all  persons  who  are  engaged  in  the 
sanie  parsuit  are  presumed  to  know  and  recognize. 

Right  to  Easement  can  be  Cbeated  onlt  bt  Deed. 

Right  to  Entbb  on  Anotheb's  Land,  and  Remain  thebb  for  a  oertain 
time,  or  indefinitely,  at  the  pleasure  of  the  party  claiming  the  privilege, 
is  an  interest  in  the  land,  which  can  be  created  only  by  deed. 

filOBNSE  CANNOT  BE  COUNTERMANDED  AFTER  It  UAS  BEEN   EXECUTED  SO  aS 

to  permit  acts  done  under  it  to  be  treated  as  trespasses. 

Appeal  from  Washington  circuit  coort.     The  plaintiff,  in  hia 
petition,  alleged  that  for  some  two  years  prior  to  January 
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28, 1854,  he  was  legally  in  possession,  for  the  purpose  of  mining 
lead  ore,  of  a  lot  of  land  in  Washington  county;  that  he  had 
sunk  a  shaft  and  run  drifts  on  said  lot  from  which  he  could 
daily  raise  a  large  quantity  of  ore;  that  on  the  said  twenty-third 
of  Januaiy,  1854,  the  defendants  forcibly  entered  said  shafts 
and  drifts  and  took  possession  thereof,  and  expelled  the  plain- 
tiff  therefrom;  that  they  were  raising  the  lead  ore  from  said  lot 
and  converting  it  to  their  own  use.  The  plaintiff  further  al- 
leged  that  he  had  sustained  damages  to  the  amount  of  one- 
thousand  six  hundred  dollars,  for  which  he  brought  this  suit 
It  appeared  from  the  evidence  that  John  Dean,  who  was  the- 
proprietor  of  a  tract  of  land  including  said  lot,  sold  it  to^ 
the  Missouri  Lead  Company,  of  which  the  defendants  were  the 
agents;  that  the  plaintiff  had,  for  some  time  prior  to  the  sale, 
been  in  possession  of  the  lot  mentioned  in  his  petition;  and 
that  he  had  been  engaged  in  mining  for  lead  ore.  After  the 
■ale,  early  in  January,  1854,  the  defendants,  as  agents  of 
the  company,  gave  notice  to  Fuhr  to  quit  said  lot.  And  on 
the  twenty-third  of  Januaiy,  1854,  the  defendants  entered  and 
forcibly  ejected  the  plaintiff.  The  court,  of  its  own  motion,  in- 
structed the  jury  as  follows:  **  1.  The  extent  as  to  quantity  and 
the  duration  in  point  of  time  of  a  '  miner's  right,'  in  the  ab- 
sence of  any  special  arrangement  between  the  miner  and  the 
proprietor,  is  a  matter  to  be  determined  and  regulated  by  the 
custom  prevailing  in  that  l^half  in  the  particular  locality  where 
the  right  attaches;  and  where  it  appears  that  such  right  has  at- 
tached with  the  consent  of  the  proprietor,  then  it  continues  and 
is  obligatory  upon  all  persons  claiming  under  such  proprietor 
until  forfeited,  or  otherwise  determined  by  the  act  and  consent 
of  the  miner;  and  if,  while  such  right  continues,  the  proprietor 
interferes  and  puts  the  miner  out  of  his  ground,  then  by  such 
act  he  becomes  a  trespasser,  and  is  liable  in  damages  for  the 
value  of  the  privilege  of  which  the  miner  is  thus  deprived.'^ 
The  juiy  found  for  the  plaintiff. 

Noell,  for  the  appellants. 

Frissellf  for  the  respondent. 

By  Court,  Biohabdsok,  J.  The  action  of  trespass  qiLare 
daummfreffU  may  be  maintained  on  a  naked  possession  against 
a  wrong-doer,  but  it  will  not  prevail  against  a  party  who  had 
the  title  and  right  of  entry.  A  defendant  can  justify  under  the 
plea  of  Uberum  tenementum^  and  can  successfully  defend  the 
action  if  he  can  show  superior  title  and  right  of  possession,. 
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although  possession  is  acquired  by  force:  Speed  v.  BraxdeU,  7 
T.  B.  Mon.  668;  Tamer  ▼.  MeymoU,  1  Bing.  158;  Wilde  v.  Can- 
tUlon,  1  Johns.  Cas.  123.  The  common  law  affords  no  civil 
remedy  against  a  person  who  having  a  right  enters  forcibly: 
Taunton  ▼.  Castor,  7  T.  R.  431;  but  the  injured  party  must 
oppeal  to  the  statutoiy  action  of  forcible  entry  and  detainer: 
Krevet  v.  Meyer,  24  Mo.  107.  If,  then,  the  plaintiff  in  this  case 
has  no  interest  in  the  land,  but  seeks  to  recover  for  the  unlaw- 
ful disturbance  of  an  incorporeal  right  to  dig  ore  on  another's 
land,  he  cannot  recover  on  the  case  made  in  his  petition,  but 
must  amend. 

The  first  instruction  given  by  the  court  was  erroneous,  for  it 
assumes  that  a  custom  had  been  proved  regulating  the  rights  of 
miners,  but  the  bill  of  exceptions  is  silent  except  as  to  the  usage 
of  a  particular  mine.  The  practice  of  a  few  persons  in  a  busi- 
ness in  which  many  are  engaged  will  not  establish  a  custom 
which  all  persons  who  are  engaged  in  the  same  pursuit  are  pre- 
sumed to  know  and  recognize.  A  custom  which  would  confer  a 
right  so  important  as  that  asserted  in  the  instruction — being  no 
less  than  the  right  of  one  person  to  occupy  for  the  purpose  of 
mining  the  land  of  another  as  long  as  he  pleases  without  a  deed 
or  other  writing — ought  at  least  to  be  well  established  by  proof. 
A  local  custom  must  be  proved  on  the  trial;  and  we  may  suppose 
there  was  more  evidence  given  on  the  trial  of  this  case  than  we 
see  in  the  record,  but  it  ought  to  have  been  preserved  in  the 
bill  of  exceptions,  so  that  it  could  be  ascertained  what  interest 
the  plaintiff  had  in  the  land. 

The  judgment  will  be  reversed  and  the  cause  remanded  to  be 
retried;  and  without  intending  to  anticipate  all  the  questions 
that  may  arise  on  another  trial,  it  may  be  appropriate  to  notice 
some  of  them  that  will  necessarily  be  presented.  ItwiU  be 
developed  by  the  evidence  whether  the  plaintiff  claims  the  right 
to  mine  on  the  defendant's  land  as  an  easement  or  under  a 
license.  If  he  claims  an  easement,  it  must  be  established  by 
deed,  for  being  an  incorporeal  hereditament,  it  lies  in  grant  and 
cannot  pass  by  livery:  Arnold  v.  Stevens,  24  Pick.  109  [35  Am. 
Dec.  305].  A  mere  license  may  exist  by  parol,  and  ordinarily 
is  not  assignable,  and  is  revocable  unless  it  has  been  executed, 
and  the  party  has  incurred  expense  on  the  faith  of  it,  so  that  he 
would  be  injured  by  its  revocation:  3  Kent's  Com.  452;  Pierre^ 
pont  V.  Barnard,  6  N.  Y.  279;  Wood  v.  LeadbUler,  13  Mee.  &  W. 
838. 

In  Cook  V.  Steams,  11  Mass.  536,  the  court  held  that  a  license 
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is  technicallj  an  auihority  to  do  sometbmg  on  the  land  of  an- 
other without  passing  an  estate  in  the  land,  and  a  license  to  do 
a  particular  act  does  not  invade  the  policy  of  the  law  that  re- 
quires conveyances  of  title  or  interest  in  land  to  be  in  writing, 
for  it  may  amount  to  nothing  more  than  an  excuse  for  an  act 
which  would  otherwise  be  a  trespass;  but  an  easement  cannot 
be  acquired  without  a  deed,  or  prescription  which  implies  one. 
Savage,  C.  J.,  in  Mumford  v.  Whitney,  15  Wend.  380  [30  Am. 
Dec.  60],  after  reviewing  the  authorities,  observes:  "  They  all 
agree  in  this,  that  any  permanent  interest  in  the  land  itself  can- 
not be  transferred  except  by  writing.  Much  of  the  discrepancy 
may  have  arisen  from  the  di£ferent  ideas  attached  to  the  word 
*  license.'  If  we  understand  it  as  Chancellor  Kent  defines  it,  it 
seems  to  me  there  can  be  no  difficulty.  It  is  an  authority  to  do 
a  particular  act  upon  another's  land;  is  founded  in  personal 
confidence,  and  is  not  assignable.  For  example:  A  agrees  with 
B  that  B  may  hunt  or  fish  on  his,  A's,  land;  A  thereby  gives  B 
a  license  for  that  purpose.  This  gives  B  no  interest  in  the  land; 
he  cannot  authorize  any  other  person  to  go  upon  the  land;  it  is 
a  personal  privilege  granted  to  B  alone.  If  after  A  has  given 
his  consent,  and  before  B  has  entered  upon  his  land,  A  changes 
his  mind,  he  has  a  right  to  do  so  and  forbid  B  from  entering 
upon  his  land  for  the  specified  purpose.  The  license  is  thus  far 
executoiy,  and  may  be  revoked  at  pleasure.  If  B  afterwards 
enters,  he  is  a  trespasser.  If,  however,  B  enters  before  any  re- 
vocation of  the  license,  the  license  is  then  executed,  and  it  is  not 
competent  for  A  to  revoke  it  and  make  B  a  trespasser.  This 
doctrine  is  applicable  only  to  the  temporary  occupation  of  land, 
and  confers  no  right  nor  interest  in  the  land." 

Though  it  is  difficult  often  to  determine  between  an  easement 
and  a  license,  it  seems  to  be  settled  that  the  right  to  enter  and 
remain  on  another's  land  for  a  certain  time  or  indefinitely,  at  the 
pleasure  of  the  party  claiming  the  privilege,  is  an  interest  in  the 
land  which  can  only  be  created  by  deed.  A  license  cannot  be 
countermanded  after  it  has  been  executed,  so  as  to  permit  acts 
done  under  it  to  be  treated  as  trespasses;  and  though  sometimes 
it  may  not  be  easy  to  ascertain  the  point  of  time  at  which  a  parol 
license  may  be  revoked,  when  it  is  no  longer  executory  and  the 
licensee  has  expended  money  on  the  faith  of  it,  and  is  in  the  en- 
joyment of  the  privilege  connected  with  it,  yet  there  must  be  a 
time  at  which  it  is  revocable;  otherwise  it  would  create  a  perma- 
nent interest  in  land.  It  may  be,  however,  that  when  acts  have 
been  performed  upon  the  faith  of  a  license,  the  party  giving  it 
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may  be  equitably  estopped  from  reToking  it  to  the  injuiy  of  the 
other  party,  but  the  estoppel  will  be  limited  by  the  injury  ix  ift 
invoked  to  prevent;  as  if  A  gives  B  the  privilege  of  passing 
over  his  land,  it  may  be  countermanded  at  any  time,  and  no 
harm  will  be  done,  for  the  parties  wiU  stand  after  the  revocation 
where  they  were  before;  but  if  the  license  is  that  B  may  build  a 
house  on  A's  land,  and  B,  on  the  faith  of  the  license,  erects  the 
house,  he  might  have  the  right  of  removing  it,  and  A  would  per- 
hapi^  be  denied  the  power  of  revocation  until  B  has  been  indem- 
nified by  the  use  of  the  property  for  the  money  he  had  expended 
on  it. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded.         

FoBOiBLB  Entry,  What  is:  See  Crqf  v.  BalUnger,  66  Am.  Dec  735» 
note  737. 

Custom,  Proof  or:  See  Barlow  v.  Lambert,  66  Am.  Dec  874,  note  379, 
where  nnmeroos  cases  are  collected. 

Easement  must  be  Founded  on  Deed  or  Warmro,  or  upon  Prbscrip- 
noN:  See  HateUon  v.  Putnam,  54  Am.  Dec  158,  note  167,  where  other  cases 
are  collected;  Dyer  v.  8ar\fard,  43  Id.  399,  note  404,  where  other  cases  are 
oollected. 

License  is  Bare  Authorttt  to  do  Certain  Acts  upon  Another's 
Lands  without  possessing  any  estate  therein:  See  Riddle  v.  Broum,  56  Am. 
Deo.  202,  note  206,  where  other  cases  are  collected;  De»loge  v.  Peace,  38  Mo. 
699,  citing  the  principal  case. 

Parol  License  to  Work  Mines:  See  Biddle  ▼.  Brown,  56  Am.  Deo.  202, 
note  206,  where  other  cases  are  coUected. 

License,  when  and  how  Revocable:  See  Riddle  v.  Brown,  56  Am.  Dec 
202;  Hazelton  v.  Putnam,  54  Id.  158,  note  166,  where  other  cases  are  col- 
lected, and  this  subject  is  considered.  A  mere  license  may  exist  by  parol, 
and  is  revocable  unless  it  has  been  executed  and  the  party  has  incurred 
expense  on  the  faith  of  it,  so  that  he  would  be  injured  by  the  revocation: 
Baker  v.  Chicago  etc,  R,  R,  Co,,  71  Mo.  272,  citing  the  principal  case. 

The  principal  case  ls  cited  in  Matsoii  v.  Ccdhoun,  44  Mo.  370,  to  the 
point  that  the  mere  erection  of  a  fence  on  land  of  another  by  mistake  does  not 
vest  the  title  in  him;  and  on  the  discovery  of  the  mistake  the  owner  may  enter 
and  remove  it;  and  in  Thomas  v.  BaJbb,  45  Id.  388,  to  the  point  that  if  in 
ejectment  the  evidence  shows  that  the  occupation  was  by  the  plaintiff's 
license,  the  defendant  will  not  be  liable  to  the  same  extent  that  he  would  be 
If  his  possession  had  been  wrongf  uL 
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broovoEATiov  or  Town  mat  bb  Pbotbd  bt  Repbbsbntatiok,  LsomLArnni 
Orahts  neoemrily  implying  a  town  oorporatioD,  or  by  claim  and  omt  of 
the  oorporate  powers  of  a  town  with  the  knowledge  and  assent  of  the  legis- 
latore*  and  without  objection  or  intermption  for  a  period  long  enough 
to  famish  evidence  of  a  prescriptive  right,  where  no  charter  or  act  of  in- 
corporation of  the  place  as  a  town  can  be  found. 

BviDBNOB  TBNDiiro  TO  Pbovb  Existbnob  or  Town  bt  Pbxsobiftitb  Biobx 
18  AUBO  EviDBNCK  proper  to  be  weighed  in  the  attempt  to  establish  its 
existence  by  reputation. 

New  Ohabtbb  dobs  not  Extinguish  Old  Pbivileobs;  and  Aot  or 
Incorporation  does  not  raise  any  conclusive  presumption  that  the  town 
thus  incorporated  was  not  a  oorporate  town  before  the  act  was  passed. 
It  is  evidence  to  be  weighed  by  the  jury. 

Dbbds  and  Other  Privatb  Documents  are  Admissible  as  Eyidenob  or 
Refutation  of  the  matters  of  general  and  public  interest  reoited.in  them. 

Foundation  roR  Admittino  Evidence  or  Reputation,  or  Declarations  or 
Old  and  Deceased  Persons,  must,  in  subjects  interesting  to  a  compar- 
atively small  portion  of  the  community,  as  a  city  or  a  parish,  first  be 
hdd  by  showing  that  from  the  situation  of  such  persons  they  were  prob- 
ably conversant  with  the  matter  of  which  they  were  speaking,  or  such 
evidence  will  be  rejected. 

Verdicts  are  Recetvablb  Evidence  or  Reputation  in  Questions  or 
General  or  Pubuo  Interest,  and  the  droumstance  that  the  verdict 
was  po8i  litem  motam  does  not  affect  its  admissibility. 

Verdict  and  Judgment  against  Town  in  Action  roR  Support  or  Pau- 
per, THOUGH  Rendered  aitbr  Act  or  Incorporation,  is  Evidenob 
or  Reputation  of  the  place  as  a  town,  if  they  were  founded  on  a  claim 
and  settlement  of  a  prior  date;  and  they  are  admissible  to  rebut  the  pre- 
sumption that  the  town  was  not  incorporated  before,  though  they  would 
have  no  tendency  to  prove  an  inoorporation  fifteen  years  prior  to  the  act 
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of  incorporation.  Their  effect  would  not  be  modified  by  the  fact  that 
the  plaintiff  in  the  action  afterwards  supported  the  same  pauper;  and 
such  fact  would  have  no  tendency  to  rebut  the  effect  of  the  verdict  and 
judgment  as  evidence  of  the  reputation  of  the  corporate  character  of  the 
town. 

iffCOMPLETBNBSS  OF  StATB  ReCOBDS  MAY  BE  SHOWN  TO  AOOODNT  FOK  FaOT 
THAT  No  ChABTEB  OB  AcT  OF  IXCORPOBATIOK  OF  TOWK  CAN  BE  FOUND. 

Thus  a  private  act  reciting  the  burning  of  the  secretary's  office,  and  an 
account  of  the  same  fire  communicated  to  the  New  Hampshire  Historical 
Society's  Collections  by  one  formerly  secretary  of  state,  are  competent 
evidence  of  that  historical  fact  for  such  a  purpose.  Evidence  of  an 
unsuccessful  search  in  the  office  of  the  secretary  for  charters  of  other 
towns  is  also  admissible  to  show  the  records  to  be  incomplete. 

<Bboords  of  Town  abb  Receivable  in  Evidence,  as  Showing  Chabac- 
TER  IN  Which  Place  Assumed  to  Act;  whether  they  show  acts  only 
which  a  town  could  do,  or  such  as  unincorporated  places  might  also  do. 

^BLic  Books,  though  not  Stbictlt  Town  Records,  are  Receivable  in 
Evidence  as  almost  necessarily  giving  character  to  the  action  of  the  peo- 
ple of  a  place  claiming  to  be  a  town,  or  a  place  not  incorporated,  where 
such  books  contain  entries  made  by  the  officers  of  the  place  and  of  their 
doings  as  such. 

€ooKs  Containing  Statement  of  Taxes  and  Accounts  abb  Evidencb 
Proper  to  be  Weighed  by  Jurt  that  the  people  of  a  place  claimed 
to  exercise  the  peculiar  powers  of  a  town,  where  they  voted  in  their 
meetings  to  raise  taxes  for  purposes  for  which  unincorporated  places 
could  not  raise  money,  as  for  the  building  of  highways  and  the  support 
of  paupers,  and  where  the  proper  officers  proceeded  to  assess,  collect, 
and  appropriate  such  taxes.  They  are  admissible,  too,  without  being 
certified  by  the  town  clerk,  as  they  are  not  records  requiring  his  attesta- 
tion; and  are  receivable  on  the  ground  that  they  are  the  written  state- 
ments of  persons  conversant  with  the  place  and  its  afiairs.  The  same 
facts  might  be  shown  without  any  books,  by  the  testimony  of  any  person 
to  whom  they  were  familiar. 

Acts  of  Legislatubb  Incidentallt  Recognizing  Place  as  Town  abb 
Rbcbivablb  as  Evidence  of  Reputation  of  the  place  as  a  town,  and 
also  as  evidence  of  the  assent  of  the  legislature  to  the  exercise  of  the  pow- 
ers of  a  town. 

Ybnibes  fob  Jubobs,  of  Themselves  alone,  abb  without  Weight  as 
Evidence  of  Reputation  of  Place  as  a  town,  because  the  courts  can- 
not confer  corporate  powers. 

•CouBTs  will  Take  Judicial  Notice  of  Towns  as  the  public  balies  from 
which  jurors  are  to  be  drawn,  and  to  whose  officers  their  writs  tor  jurors 
are  to  be  sent. 

TOMTNS  ONLY  ABE  AUTHOBIZED  TO     DbAW  JuROBS,   AND  FaCT    THAT   PlaCB 

was  Required  by  the  courts  to  return  jurors,  and  that  jurors  were 
drawn  and  returned  to  the  courts,  is  evidence  that  the  place  was  re- 
puted to  be  a  town  and  assumed  to  act  as  such. 

Act  of  Incorporation  cannot  be  Proved  by  Kvidbncb  that  Place  has 
been  Classed  for  the  choice  of  a  representative;  because  unincorporated 
places  are  usually  classed  for  that  purpose. 

Placks  Exercipino  Towv  pRiviLKiJFs  ark  Towns  by  Impuoation. 
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PowxB  TO  Elbot  Bbpbbsbntativis  without  Classification  is,  under 
Constitution  of  New  HAHPSHmB,  Confined  to  Towns;  viz.,  those 
places  h&ving  one  hundred  and  tifty  ratable  polls,  or  places  with  town 
priyileges,  which  are  really  towns. .  No  others  have  such  power. 

Ko  Particulas  Form  of  Words  is  ever  Required  to  Constttutb 
Corporation. 

Grant  by  State  will  of  Itself  Confer  Corporate  Character. 

Parties  not  Found  to  Possess  Corporate  Powers  will  be  Deemed 
Corporation,  if  the  intention  of  the  legislature  would  be  otherwise  de- 
feated. 

Lboislatite  Annexation  of  Other  Territort  to  Town  will  Make  It 
Town  in  Fxtture,  even  if  it  was  not  a  town  before. 

Powers  of  Unincorporated  Places  under  Constitution  and  Laws  of 
New  Hampshire  Pointed  out,  and  the  gradual  approximation  of  the 
condition  and.  powers  of  such  places  to  those  of  towns  shown. 

CoKGLUSivE  Presumption  of  Grant  from  State  is  Furnished  by  Un- 
questioned User  and  enjoyment  of  the  franchise  of  a  town  for  twenty 
years  without  interruption  and  with  the  assent  of  the  government. 

Title  by  Prescription,  Which  always  Presupposes  Grant,  is  Ao- 
Quirbd  by  Unquestioned  User  and  enjoyment  of  the  franchise  of  a 
town  for  twenty  years  without  interruption  and  with  the  assent  of  the 
government. 

Absumpsit  for  the  support  of  E.  Holt,  a  pauper,  from  August 
27,  1*847,  to  January  10,  1850.  The  plea  was  the  general  issue. 
It  was  admitted  that  Holt  was  a  pauper,  standing  in  need  of  re- 
lief; that  the  supplies,  as  charged,  had  been  furnished  by  the 
plaintiff;  thai  proper  notices  under  the  statute  had  been  served 
on  defendant  according  to  law;  that  Holt  had  resided  in  Aliens- 
town  for  a  long  time  prior  to  1816;  that  for  four  successive  years, 
from  1816  to  1820,  he  dwelt  and  had  his  home  in  said  Aliens- 
town,  and  owned  and  occupied  real  estate  there  to  the  value  of 
one  hundred  and  fifty  dollars  and  more;  that  he  paid  all  taxes 
duly  assessed  on  him  and  his  estate  during  said  time;  and  that 
plaintiff  was  entitled  to  recover  the  amount  claimed  in  this  action 
if  Allenstown  was  an  incorporated  town  prior  to  1816.  The 
defendant  introduced  a  copy  of  a  legislative  act  of  incorporation 
of  Allenstown,  approved  July  2, 1831,  and  proved  that  diligent 
search  had  been  made  among  the  state  records,  and  that  no 
evidence  on  record  of  any  colonial  grant  or  act,  or  any  act  by 
any  legislature  or  otherwise,  constituting  the  town  of  Alleos- 
town,  prior  to  1831,  could  be  found.  The  defendant's  position 
respecting  this  act,  and  the  views  of  the  lower  court  concerning 
it,  will  be  found  in  the  opinion.  The  plaintiff  contended  that 
Allenstown  had  been  incorporated  by  some  charter  or  act  pri^T 
to  1815,  and  that  the  incorporating  instrument  had  been  lost  or 
destroyed  by  lapse  of  time  or  accident.     To  prove  the  existence 
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of  such  oharfcer  or  act,  be  introduced  evidence  of  reputation,  con* 
sisting  of  various  ancient  deeds,  records,  and  documents,  and 
the  declarations  of  persons  formerly  resident  in  Allenstown,  now 
deceased,  etc.  Plaintiff  offered  in  evidence  the  copy  of  a  writ, 
verdict,  and  judgment  in  Pembroke  v.  AUenstovm,  as  evidence  that 
Allenstown  was  an  incorporated  place  prior  to  1831.  The  judg- 
ment was  recovered  in  February  term,  1834.  The  writ  was  en- 
tered September  term,.  1832,  and  was  founded  on  an  account  for 
the  support  of  a  pauper  from  June  4, 1829,  to  August  1,  1832. 
This  was  admitted  imder  the  objection  that  it  was  of  too  recent 
a  date.  Defendant  offered,  during  the  course  of  the  trial,  to 
prove  that  the  pauper,  whose  settlement  was  in  question  in  said 
action,  had  been  since  the  date  of  the  judgment,  and  was  still, 
supported  as  a  pauper  by  said  Pembroke,  but  the  court  excluded 
the  testimony.  To  rebut  this  evidence  of  reputation,  defendant 
introduced  various  ancient  deeds,  records,  and  documents,  and 
the  declarations  of  deceased  persons,  Lite  of  said  Allenstown. 
To  disprove  the  fact  of  incorporation,  the  defendant,  on  this 
question  of  reputation,  offered  in  evidence  a  deed  where  both 
the  parties  lived  away  from  Allenstown,  and  without  laying  any 
foundation  showing  them  to  be  familiar  with  Allenstown.  This 
evidence  was  excluded  by  the  court  below.  Defendant  also  at- 
tempted to  prove  what  Judge  Livermore  said  at  the  trial  of  a 
cause  at  which  he  was  presiding,  about  Allenstown  being  incor- 
porated, but  without  showing  him  to  have  been  familiar  with  the 
affairs  of  Allenstown.  This,  too,  was  rejected.  Plaintiff  intro- 
duced the  copy  of  a  private  act  of  the  legislature,  approved  April 
1, 1737,  to  prove  that  certain  public  records  of  the  state  had  been 
lost  or  destroyed  by  fire,  and  which  was  received  under  the  de- 
fendant's objection  of  incompetency.  He  then  offered  in  evidence 
for  the  same  purpose  a  written  histoiy  of  the  fire,  and  which  is 
briefly  stated  in  the  opinion.  Defendant  objected:  1.  That 
the  plaintiff  had  not  shown  by  any  proper  search  that  any 
charters  of  towns  or  other  public  records  had  ever  been  lost; 
2.  That  if  this  had  been  shown,  the  book  offered  was  not 
a  histoiy  so  well  authenticated  as  to  make  it  authority. 
But  the  evidence  was  admitted.  Plaintiff  also  offered,  for  the 
same  purpose,  evidence  tending  to  prove  that  the  secretary  of 
state  had  made  diligent  search  among  the  state  records,  and 
that  no  charters  or  acts  of  incorporation  of  a  number  of  towns 
named  could  be  found.  This  was  admitted  under  objection. 
Plaintiff  then  offered  in  evidence  the  records  of  Allenstown 
from  1789  to  1831,  from  the  town  clerk's  office,  for  the  purpose 
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of  showing  that  in  all  their  acts,  from  their  earliest  organization 
down  to  1831,  they  had  assumed  to  act,  and  had  acted,  in  the 
capacity  of  a  town.  Defendant  objected  to  the  reception  of 
any  eyidence  from  the  records  proving  acts  on  the  part  of  Allens- 
town which  unincorporated  places  might  do;  but  the  records 
were  admitted.  Plaintiff  offered  in  evidence,  as  a  part  of  said 
records,  a  book  purporting  to  be  a  record  of  the  sale  of  non- 
residents' lands  for  taxes  in  AUenstown  for  the  years  1822  and 
1823.  This  was  objected  to,  on  the  ground  that  it  did  not  show 
«ny  legal  taxes  assessed  upon  Allenstown  upon  which  such  sale 
could  lawfully  be  made.  This  was  admitted.  The  plaintiff 
«lso  offered  the  books  of  the  selectmen  of  Allenstown  prior  to 
1831,  and  they  were  admitted  [under  objection  from  defendant. 
In  these  books  there  were  frequent  references  made  to  particu- 
lar Images  of  a  book  referred  to  as  the  pauper-book  and  the 
school-book,  for  the  particular  items  which  made  up  the  amounts 
charged  in  the  accounts  of  the  selectmen.  These  books  were 
produced  under  a  subpoena  duces  tecum,  and  after  proper  proof 
of  their  custody,  and  that  they  were  with  other  books  and  rec- 
ords of  the  selectmen  of  AUenstown,  they  were  offered  as  a  por- 
tion of  the  selectmen's  records,  but  were  objected  to  because 
they  were  not  verified  or  signed  by  the  clerk,  and  because  they 
were  private  books  of  the  selectmen,  and  therefore  incompetent 
evidence  of  any  acts  of  Allenstown,  or  the  capacity  in  which  she 
acted.  The  court  admitted  them.  Various  acts  of  the  legisla** 
ture,  tending  to  show  that  the  state  had  recognized  Allenstown 
as  a  town,  were  offered  in  evidence  by  plaintiff,  and  admitted 
under  defendant's  objection  that  no  acts  of  the  state  govern- 
ment could  be  a  recognition  of  Allenstown  as  a  town  imless  the 
act,  in  direct  terms  or  by  necessary  implication,  conferred  the 
powers  of  a  corporation.  This  was  claimed  to  be  a  question  of 
law  for  the  court,  and  not  one  of  fact  for  the  jury.  Acts  for 
the  apportionment  of  public  taxes,  the  '*  beef  act,"  passed  in 
1780,  and  other  documents,  were  admitted,  under  defendant's 
objection,  as  tending  to  show  reputation  and  recognition  on  the 
part  of  the  state.  In  these  documents  Allenstown  was  enumer- 
ated among  towns  without  any  mark  of  discrimination,  though 
it  appeared  that  other  places,  usually  regarded  as  unincor- 
porated, were  enumerated  in  the  same  manner.  Plaintiff  also 
offered  evidence  to  show  that  writs  of  venire  facias  had  been 
issued  by  the  courts  each  year  from  1824  to  1831,  directed  to 
the  town  of  Allenstown,  and  that  Allenstown  had,  in  compli- 
ance with  the  requirements  of  said  writs,  drawn  and  returned 
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jurors  to  serve  at  said  courts.  Defendant  objected  that  this 
eyidence  was  too  recent  to  prove  reputation,  and  not  of  a  char- 
acter to  prove  recognition;  but  it  was  admitted.  Plaintiff  then 
offered  in  evidence  various  acts  of  AUenstown  between  1816  and 
1831,  tending  to  prove  that  they  had  acted  as  a  town,  and  had 
also  performed  acts  which  an  unincorporated  place  could 
not  legally  do;  and  also  various  acts  of  the  state  government 
in  the  same  period  of  time,  tending  to  show  a  recognition  of 
AUenstown  as  a  town  by  the  state.  The  court  admitted 
the  evidence,  under  defendant's  objection,  but  instructed  the 
jury  that  they  would  consider  this  in  connection  with  all 
the  other  similar  acts  of  AUenstown  and  the  state  prior  to 
1816,  and  find  from  the  whole  evidence  whether  AUenstown 
was  incorporated  prior  to  the  act  of  1831;  and  if  they  so 
found,  then  to  find,  further,  as  to  the  time  of  its  incorporation, 
whether  it  was  before  or  after  1816.  The  court  also  instructed 
the  jury  that  an  unincorpoiiated  place  was  liable  to  be  taxed  by 
the  government,  and  when  thus  taxed,  its  inhabitants  had  a  right,. 
by  the  constitution  and  laws  of  the  state,  to  vote  for  state  sena- 
tors, and  to  choose  selectmen,  assessors,  and  collectors,  to  assess 
and  coUect  all  taxes  thus  imposed  upon  them  by  the  govern- 
ment, but  that  they  had  no  power  by  law  to  impose  a  tax  upon 
themselves,  or  to  raise  one  dollar  by  any  such  tax  upon  them- 
selves for  any  purpose  whatever;  that  they  could  not  vote  to 
raise  money  to  make  highways  or  to  repair  them;  that  they  had 
no  authority  to  raise  money  for  the  support  of  paupers;  and  that 
an  action  could  not  be  maintained  by  or  against  any  such  place. 
Defendant  excepted,  and  asked  the  court  to  instruct  the  jury 
that  unincorporated  places  had  the  right  to  a  representation  in 
the  house  of  representatives,  the  same  as  towns.  This  the  court 
declined  to  do,  but  did  instruct  them  that  although  such  unin- 
corporated places  were  not  entitled  to  such  representation  in 
the  house  of  representatives  by  virtue  of  the  express  provisions 
of  the  state  constitution,  yet  that  by  an  act  of  the  legislature 
such  places  might  properly  be  classed,  as  they  frequently  were,, 
and  authorized  to  send  a  representative,  or  that  even  a  single 
imincorporated  place  might,  by  special  act  of  the  legislature,  be 
authorized  to  send  a  representative;  but  that  without  some  such 
act  of  the  legislature,  such  place  would  not  be  entitled  to  a  repre- 
sentative in  said  house  of  representatives.  Defendant  excepted. 
Two  other  points  of  instruction  to  the  jury  were:  1.  To  consider 
and  find,  upon  aU  the  evidence  before  them,  whether  or  not 
AUenstown  bad  been  in  fact  incorporated  by  any  charter,  grant. 
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or  act  of  incorporation  of  the  provincial  or  state  goTemmeni 
prior  to  1816;  which  Baid  charter,  grant,  or  act  had  been  lost  or 
destroyed  by  lapse  of  time  or  by  accident;  2.  To  consider  and 
find  whether  or  not  Allenstown  had  for  twenty  years  prior  to 
1816  acted  as  a  town,  and  had  claimed  and  assumed  the  position 
of  a  town,  and  exercised  and  enjoyed  the  privileges  of  a  town, 
without  interruption,  and  with  the  assent  of  the  state  govern- 
ment. The  jury  were  directed  to  return  a  verdict  for  the  plain- 
tiff if  they  found  afi&rmatively  on  the  first  point;  but  that  if  on 
that  point  they  should  not  find  that  Allenstown  had  ever  been 
incorporated  in  fact  prior  to  1816,  they  would  proceed  to  the 
second  point;  and  if  they  found  that  Allenstown  had  not  acted 
as  a  town,  etc.,  for  twenty  years  prior  to  1816,  their  verdict 
would  be  for  the  defendant.  But  they  were  informed  that  if 
they  should  find  afi&rmatively  on  the  second  point,  the  court 
would,  for  the  purposes  of  this  trial,  hold  that  this  furnished  a 
conclusive  presumption  of  a  grant  from  the  state,  and  order  a 
verdict  for  the  plaintiff.  The  jury  found  affirmatively  on  both 
the  questions  submitted  to  them,  and  having  returned  that  fact 
to  the  court,  rendered  a  general  verdict  for  the  plaintiff. 

Flint  and  Morrison,  for  the  defendant. 

W.  H,  BartleU  and  D,  Clark,  for  the  plaintiff. 

By  Ck>urt,  Bell,  J.  It  has  been  settled  by  the  decisions  of 
the  superior  court  in  the  case  of  New  Boston,  v.  Dunbarion,  12  N. 
H.  409,  S.  C,  15  Id.  201,  that  in  a  case  where  no  charter  or  act 
of  incorporation  of  a  town  can  be  found,  it  maybe  proved  to  be 
a  town  by  reputation,  or  it  may  be  shown  to  have  claimed  and 
exercised  the  powers  of  a  town,  with  the  knowledge  and  assent 
of  the  legislature,  and  veithout  objection  or  interruption,  for 
eo  long  a  period  as  to  furnish  evidence  of  a  prescriptive  right. 

All  the  evidence  which  may  properly  bear  upon  the  second  of 
these  points  is  also  evidence  proper  to  be  weighed  under  the  fiirst. 

The  ca,^  was  tried  by  the  court  and  by  the  couusel  upon 
these  assumptions,  and  the  questions  we  are  now  called  to  de- 
cide relate  to  the  admissibility  and  effect  of  certain  parts  of  the 
evidence  offered,  and  to  the  propriety  of  the  instructions  given 
by  the  court  to  the  jury, 

1.  It  was  held  that  the  act  of  1831  did  not  raise  any  conclu- 
sive presumption  that  the  town  was  not  before  incorporated,  but 
that  it  was  evidence  to  be  weighed  by  the  juiy.  It  is  contended 
that  it  was  conclusive  evidence  that  the  town  was  never  before 
incorporated. 


Digitized  by  VjOOQ IC 


496  Bow  V.  Allenstown.  [N.  H- 

PreBumptionB  of  fact  are  inferences  from  evidence,  and  they 
may  be  resisted  by  evidence  leading  to  an  opposite  conclusion. 
As  matters  of  fact  they  are  to  be  submitted  to  a  jury;  this  is  not 
the  point  raised  here.  Legal  presumptions  are  artificial  rules, 
established  by  the  law,  upon  considerations  of  public  policy 
or  public  convenience,  against  which  no  evidence  is  received. 
We  have  not  been  referred  to  any  work  of  the  law  where  the 
presumption  contended  for  here  is  recognized,  and  we  are  aware 
of  none.  There  is  nothing  in  the  history  of  local  corporations 
to  justify  the  presumption.  Towns  in  England  were  ordinarily 
incorporated  by  a  royal  charters,  and  in  disturbed  times  they 
often  solicited  new  charters,  to  avoid  the  risks  of  forfeitures. 
If  a  corporation  by  accident  or  neglect  became  disorganized,  it 
could  be  restored  only  by  a  new  charter,  and  some  of  the  kings 
are  charged  with  extorting  money  from  corporations  by  com- 
pelling Uiem  to  take  new  charters,  for  which  they  were  obliged 
to  pay  large  fees  and  heavy  fines:  8  Hume's  Eng.  Hist.  132;  1 
Macaulay's  Eng.  Hist.,  c.  2;  12  Lingard-s  Eng.  Hist.  841.  It 
is  a  settled  principle  tl)at  a  new  charter  does  not  extinguish 
old  privileges:  Eaddock^s  Case^  2  T.  Baym.  439;  CoUer  v.  CoUer^ 
Vent.  365;  6  Vin.  Abr.  267,  283;  and  Corp.  I,  3;  Begina  v.  IpB- 
toich,  2  Ld.  Baym.  1239;  Com.  Dig.,  tit.  Franchise,  F,  9;  which 
could  not  be  true  if  the  presumption  insisted  upon  was  ad* 
mitted.  The  case  of  Rex  v.  Mayor  etc.  Stral/ord^upon-Avon, 
14  East,  360,  is  a  direct  authority  against  this  position. 

2.  The  deeds  ofiered  on  the  one  side  and  the  other  were  com- 
petent evidence,  though  of  no  great  weight.  The  principle  upon 
which  oral  declarations  are  admitted  in  matters  of  general  and 
public  interest,  as  a  means  of  proving  traditionary  reputation, 
applies  to  documentary  and  all  other  kinds  of  proof  denomi- 
nated hearsay.  If  the  matter  in  controversy  is  ancient,  and  not 
susceptible  of  better  evidence,  any  proof  in  the  nature  of  tradi- 
tionary declarations  is  receivable,  whether  it  be  oral  or  written, 
subject  to  the  proper  qualifications.  Thus  deeds,  leases,  and 
other  private  documents  have  been  admitted  as  declaratory  of 
the  public  matters  I'ecited  in  them:  1  Greenl.  Ev.,  sec.  139;  1 
Phill.  Ev.  249.  Such  evidence  was  received  without  objection 
in  New  Boston  v.  Durdnirion,  15  N.  H.  201,  before  cited;  Adams 
V.  Stanyan,  24  Id.  405.  The  deeds  introduced  to  prove  as  well 
as  to  disprove  the  fact  of  incorporation  were  of  persons  hereto- 
fore resident  in  Allenstown.  One  which  was  offered  of  land  in 
that  town,  but  excluded,  between  parties  residing  at  a  distance, 
was  rejected.     It  was  properly  excluded.     In  subjects  interest- 
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ing  to  a  comparatiyely  small  portion  of  the  community,  as  a 
city  or  a  parish,  a  foundation  for  admitting  evidence  of  reputa- 
tion, or  the  declarations  of  ancient  or  deceased  persons,  must 
first  be  laid  by  showing  that  from  their  situation  they  probably 
were  conyersant  with  the  matter  of  which  they  were  speaking: 
1  areenl.  Et.,  sec.  136;  1  Phill.  Et.  255. 

Upon  this  principle,  the  eyidence  of  what  was  said  by  Judge 
Livermore,  who  is  not  shown  to  have  been  conyersant  either 
with  the  place  or  the  affairs  of  Allenstown,  was  properly  re- 
jected. 

The  verdict  and  judgment  in  Pembroke  t.  AUenstown,  21  N.  H. 
107,  was  admitted  as  eyidence  of  reputation,  though  it  was  ob- 
jected that  the  suit  was  commenced  a  year  after  Allenstown  was 
incorporated  by  statute,  in  1831,  and  for  a  claim  accrued  partly 
before  and  partly  after  the  act  of  incorporation.  It  would,  of 
course,  have  been  objected  to  for  that  cause  if  the  recoyery  had 
been  upon  a  claim  arising  after  the  incorporation  alone.  We  must 
therefore  assume  that  the  recovery  appeared  to  be  for  a  cause 
arising  before  that  date.  The  question  involved  must  have  been 
a  settlement  acquired  by  at  least  four  years'  residence  before  the 
first  charge.  It  had  no  tendency  to  prove  an  incorporation  be- 
fore 1816,  which  the  plaintiffs  were  bound  to  establish,  but  was 
admissible  to  rebut  the  position  taken  by  the  defendants,  that 
the  tpwn  was  not  incorporated  till  1831.  The  circumstance  that 
the  verdict  was  potsl  litem  motam  does  not  affect  its  admissibility, 
is  the  rule  laid  down  by  1  Greenl.  Ev.,  sec.  139,  for  which  he 
cites  many  authorities. 

The  fact  that  Pembroke  subsequently  maintained  the  same 
pauper,  for  whose  support  a  recovery  was  had  in  that  action,  had 
no  tendency  to  rebut  the  effect  of  the  verdict  as  evidence  of 
reputation  of  the  corporate  and  town  character  of  Allenstown. 

Evidence  showing  that  no  charter  or  incorporation  of  Allens- 
town as  a  town  could  be  found  in  the  state  records  being  intro- 
duced, it  was  competent  for  the  plaintiff  to  show  that  the  records 
were  not  so  complete  that  it  could  be  inferred  that  there  had 
never  been  any  such  charter  or  incorporation.  As  tending  to 
show  this,  evidence  that  the  house  of  the  secretary  of  the  prov- 
ince was  burned  in  1736,  and  many  public  records  and  papers 
destroyed,  was  properly  admissible.  The  copy  of  the  private 
ict  reciting  these  facts,  which  are  to  be  established  as  matters 
of  history  of  public  and  general  interest,  seems  to  have  been 
properly  admitted.  It  cannot  be  presumed  that  the  legislature 
would  have  passed  an  act  contcining  a  false  recital  as  to  such  m 
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matter.  The  history  of  the  same  fire,  given  in  the  fifth  New 
Hampshire  Historical  Society's  Collections,  by  the  late  Bichard 
Bartlett,  esq.,  former  secretary  of  state,  is  entitled  to  as  high 
credit  as  any  history.  Mr.  Bartlett  was  well  known  as  an  able 
lawyer,  and  a  gentleman  of  high  personal  character.  The  arti- 
cle in  question  bears  striking  evidence  of  the  diligence  and  care 
which  were  habitual  to  him.  It  is  admissible  on  the  ground  of 
reputation.  The  fact  of  the  burning  of  the  secretary's  house, 
and  of  a  part  of  the  public  records,  is  recited  in  the  public  stat- 
utes: 26  Geo.  n.,  Prov.  Stats.  1771,  p.  175,  of  which  the  court 
may  properly  take  notice  ex  officio. 

The  evidence  of  the  search  for  charters  of  other  towns  was 
admissible  also  to  show  the  records  incomplete.  And  it  is  not 
material  that  in  some  instances  other  explanations  of  the  fact 
may  be  given  than  the  loss  of  the  records.  Dover,  Exeter,  Hamp- 
ton, and  Portsmouth  were  doubtless  incorporated  or  recognized 
as  towns  during  the  period  when  the  government  of  New  Hamp- 
shire, in  the  time  of  tiie  great  rebellion  in  England,  was  usurped 
by  Massachusetts.  Others  were  probably  incorporated  as  dis- 
tricts and  parishes,  and  have  been  made  towns  by  the  operation 
of  general  laws  conferring  the  character  of  towns  on  such  dis- 
tricts or  parishes. 

The  records  of  Allenstown  were  all  admissible,  whether  they 
tended  to  show  such  acts  as  a  town  alone  could  do,  or  such  acts 
as  an  unincorporated  place  might  equally  do.  The  mere  fact 
that  acts  were  done  which  any  unincorporated  place  might 
rightfully  do,  would  have  no  tendency  to  prove  the  place  a  town, 
but  the  manner  of  doing  them  must  generally  carry  evidence 
that  they  were  done  in  the  character  of  a  town,  or  otherwise. 
The  material  question  is  whether  the  people  of  the  place  as- 
sumed to  act  in  the  character  of  a  town,  and  their  records  must 
almost  necessarily  have  a  distinct  bearing,  either  negatively  oi 
aflfirmatively,  upon  this  point. 

The  book  containing  the  taxes  and  accounts,  though  not  prop- 
erly  a  town  record,  was  yet  a  public  book  containing  entries 
made  by  the  officers  of  the  place,  of  their  doings  as  such;  and 
the  same  remark  applies  to  the  school-book  and  pauper-book. 
They  were  of  the  character  of  declarations,  or  admissions,  of 
the  place  itself,  made  by  its  officers  in  the  course  of  tbeir  busi- 
ness, and  almost  necessarily  giving  character  to  the  action  of 
the  people  as  claiming  to  be  a  town,  or  a  place  not  incorporated. 

Taxes  for  state  and  county  purposes  might  be  rightfully  a9« 
•emed  in  unincorporated  places,  under  general  laws  passed  at 
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early  as  1789:  Laws  1789,  p.  211;  and  for  the  support  of  schools, 
after  1808:  Laws  1815,  p.  38;  but  at  no  time  for  highways  or 
paupers,  according  to  the  decision  in  Hillsborough  v.  Deering,  4 
N.  H.  86.  Whether  the  action  of  the  place  or  its  oflScers  was 
legal  or  not  as  to  the  method  of  proceeding  is  not  material  to 
the  inquiry,  since  the  inference  is  equally  strong  as  to  the  char- 
acter in  which  they  assumed  to  act,  whether  they  proceeded 
legally  or  otherwise.  If  the  people,  in  their  meetings,  voted  to^ 
raise  taxes  for  purposes  for  which  unincorporated  places  could 
not  raise  money,  as  for  the  building  of  highways,  and  the  support 
of  paupers,  and  the  proper  officers  proceeded  to  assess,  collect,, 
and  appropriate  such  taxes,  it  is  evidence  that  they  claimed  to 
exercise  the  peculiar  powers  of  a  town,  though  the  proceedings 
might  not  be  conformable  to  law.  Though  not  conclusive,  it 
would  be  evidence  to  be  weighed  by  a  jury. 

That  they  are  not  certified  by  the  town  clerk  is  not  material. 
They  are  not  records  requiring  his  attestation.  They  are  origi- 
nal minutes  of  the  acts  done  by  the  officers  of  the  place  in  the 
course  of  their  official  duties,  and  of  the  nature  of  admissions 
of  the  place  by  its  officers.  The  same  facts  might  be  shown 
without  any  books,  by  the  testimony  of  any  person  to  whom 
they  were  known. 

Considered  as  the  written  statements  of  persons  conversant 
with  the  place  and  its  a£Eairs,  they  were  admissible  as  evidence 
of  reputation. 

The  character  of  the  acts  of  the  legislature  offered  in  evidence 
is  somewhat  various.  The  acts  of  the  convention  of  1775,  being 
of  a  revolutionary  character,  ought  not  to  be  of  much  weight; 
but  these  and  the  acts  of  the  legislature  which  speak  of  Allens- 
town incidentally  as  if  it  were  a  town  may  be  properly  weighed 
by  the  jury  as  evidence  of  the  general  impression  of  the  com- 
munity at  those  times  that  Allenstown  was  a  town.  They  may 
stand  on  the  same  ground  as  the  deeds  to  which  we  have  before 
referred,  and  as  the  venires  for  jurors.  The  latter  are  without 
weight  as  a  recognition,  because  the  courts  cannot  confer  cor- 
porate power.  They  may,  however,  take  judicial  notice  of 
towns  as  the  public  bodies  from  which  jurors  are  to  be  drawn, 
and  to  whose  officers  their  writs  for  jurors  are  to  be  sent.  It  is 
not  suggested  that  unincorporated  places,  before  the  revised 
statutes,  were  authorized  to  draw  jurors,  and  we  are  aware  of  no 
statute  which  gave  them  that  authority.  That  they  were  re- 
quired by  the  courts  to  return  jurors  is  evidence  that  Allens-^ 
town  was  reputed  to  be  a  town.    And  it  is  evidence  that  the 
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place  assumed  to  act  as  a  town,  that  jorois  were  drawn  and 
returned  to  the  courts. 

The  acts  of  the  legislature  incidentally  recognizing  the  town 
of  Allenatown  as  a  town  are  evidence  of  their  knowledge  of  the 
claim  and  of  their  acquiescence  in  the  assumption,  if  it  was 
such,  of  the  corporate  powers  of  a  town,  which  it  would  be 
uecessaiy  to  show,  together  with  the  continued  exercise  of  such 
powers  for  the  period  of  twenty  years,  either  to  establish  their 
title  to  be  a  town  by  prescription,  or  to  authorize  the  jury  to 
presume  the  existence  and  loss  of  a  town  charter. 

Besides  the  statutes  to  which  we  have  referred,  we  find  among 
the  documents  put  in  evidence  in  this  case  two  acts  of  the  legis- 
lature, which  are  not  simply  eyidence  of  recognition,  or  of 
the  reputation  of  AUenstown  as  a  town.  The  first  is  a  joint 
resolution  of  the  legislature,  passed  June  21,  1811,  upon  the 
petitipn  of  the  selectmen  of  AUenstown,  signed  also  by  a 
majority  of  the  voters,  praying  the  legislature  "to  empower 
said  town  of  AUenstown  to  elect  a  representative."  This  reso- 
lution provides  that  ''the  town  of  AUenstown  have  leave  to 
send  a  representative  to  the  general  court  of  this  state  tiU  the 
legislature  shall  otherwise  order." 

In  the  case  of  New  Boston  v.  Duribarton,  12  N.  H.  409,  it  was 
held  that  evidence  that  AUenstown  had  been  classed  for  the 
chpioe  of  a  representative  is  not  a  fact  of  a  character  to  be  sub- 
mitted to  a  jury  on  which  to  find  an  act  of  incorporation,  inas- 
much as  unincorporated  places  are  usuaUy  classed  for  that 
purpose.  By  the  constitution,  the  power  to  elect  representatives 
without  classification  is  confined  to  towns.  By  section  9  of  part 
second,  **  every  town,  parish,  or  place  with  town  privUeges 
[those  of  the  last  being  in  effect  towns,  and  now  by  law  declared 
to  be  such:  Acts  of  1792  and  since],  having  one  hundred  and 
fifty  ratable  male  polls  of  twenty-one  years  of  age  and  upwards, 
may  elect  one  representative,"  etc. 

By  section  10,  ''such  towns,  parishes,  or  places  [oxiiitting 
aU  reference  to  town  privileges]  as  have  less  than  one  hundred 
and  fifty  ratable  poUs  shaU  be  classed  by  the  general  court  for 
the  purpose  of  choosing  a  representative." 

It  then  proceeds,  section  11:  "  Whenever  any  town,  parish,  or 
place  with  town  privileges,  as  aforesaid,  shall  not  have  one 
hundred  and  fifty  ratable  polls,  and  be  so  situated  as  to  render 
the  classing  thereof  with  any  other  town,  parish,  or  place  very 
inconvenient,  the  general  court  may,  upon  appUcation  of  a  ma- 
iority  of  the  voters  in  such  town,  parish,  or  place,  issue  a  writ 
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for  their  selectixig  and  sending  a  representatiTe  to  the  general 
court." 

The  power  of  electing  a  representatiye  onder  a  resolution  of 
the  general  court  is  here  expressly  limited  to  towns,  and  places 
witli  town  privilegeSy  which  are  really  towns.  No  others  were 
capable  of  acting  under  such  an  authority. 

The  second  is  an  act  passed  June  22, 1816,  entitled  ''An  act 
for  disannezing  lands,  owned  by  Robert  Buntin,  etc. ,  from  the 
town  of  Bow,  and  annexing  them  to  the  town  of  Allenstown." 
This  act  recites  a  petition  to  annex  the  lands  to  the  town  of 
Allenstown,  and  provides  that  the  land,  etc.,  be  disannexed 
from  the  town  of  Bow,  and  is  annexed  to  and  made  part  of  said 
town  of  Allenstown,  as  fully  and  amply  as  though  contained  in, 
etc.,  the  original  grant,  charter,  or  incorporation  of  said  Allens- 
town. 

It  cannot  be  questioned  that  no  particular  form  of  words  is 
ever  required  to  constitute  a  corporation.  It  was  so  expressly 
held  in  the  case  of  SuUon's  Hospital,  10  Co.  30,  and  is  so  laid 
down  in  Eyd  on  Corp.  62;  2  Kent's  Com.  27;  1  Boll.  Abr.,  tit. 
Corporations,  F,  1. 

Wherever  it  is  apparent  that  the  intention  of  the  legislature 
will  be  defeated  if  certain  parties  are  not  found  to  possess  corpo- 
rate powers,  they  will  be  held  to  be  created  a  corporation: 
Dyer,  100  a;  Rusaell  v.  Men  of  Devon,  2  T.  R.  672;  Stebbina  v, 
Jennings,  10  Pick.  183;  North  Hempstead  v.  Hempstead,  2  Wend. 
109.  In  the  last  case,  it  is  said  that  it  had  been  decided  in 
Jackson  v.  Cory,  8  Johns.  386,  that  the  people  of  Otsego  county 
could  not  take  by  a  grant,  because  they  are  not  a  corporation; 
and  in  Homheck  v.  Wes£book,  9  Id.  73,  the  town  of  Rochester 
could  not  take  for  the  same  reason;  yet  if  those  grants  had  been 
made  by  the  state,  the  grant  itself  would  have  conferred  a  cor- 
porate character.  And  the  like  principle  was  held,  that  the  grant 
of  the  state  gives  to  the  grantee  a  capacity  to  take  land,  when 
otherwise  incapable,  as  in  the  case  of  the  heir  of  an  Indian: 
Goodell  V.  Jaekson,  20  Id.  706  [11  Am.  Dec.  351];  of  a  for- 
eigner:  Jackson  v.  Etz,  6  Cow.  314;  and  of  a  slave:  Jackson  v. 
Lervey,  Id.  397.  In  State  v.  Fourth  N.  H.  Turnpike,  16  N.  H. 
162  [41  Am.  Dec.  690],  it  was  held  that  if  the  acts  of  the  legis- 
lature recognized  the  subsequent  and  continued  existence  of  a 
corporation,  such  recognition  will  be  a  waiver  of  any  forfeiture 
previously  incurred;  and  the  same  doctrine  was  held  in  People 
v.  President  etc.  of  Manhattan  Co.,  9  Wend.  382;  and  by  Cowen, 
J.,  in  People  t.  Kingston  etc.  Turnpike  Co.,  23  Id.  193. 
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It  is  on  this  principle  that  it  has  always  been  held  in  England 
that  a  writ  of  summo&s  to  a  commoner  to  attend  the  house  of 
lords,  if  acted  upon,  makes  the  party  a  peer,  becaiise  none  but 
peers  can  hold  a  seat  in  that  body:  3  An.  Dig.  157  et  seq.;  and 
a  charter  or  statute  granting  a  right  to  elect  representatives  in 
parliament  makes  the  place  a  borough. 

And  it  is  on  this  principle,  so  far  as  we  can  discoyer,  that  the 
grantees  of  common  lands  in  this  state  under  royal  or  legislatiye 
grants  have  always  acted  as  corporate  bodies,  and  been  recog- 
nized as  such. 

It  must  be  taken,  we  think,  that  the  legislature  by  their  reso- 
lution of  1811,  intended  to  recognize  AUenstown  as  a  place  en- 
titled to  all  the  powers  of  a  town,  and  to  confer  them  upon  it, 
if  it  had  them  not  already;  and  there  seems  no  reason  to  doubt 
that  by  the  act  of  1816  the  legislature  intended  to  annex  the 
lands  described  to  the  town  of  AUenstown — ^to  a  town  and  not 
to  an  unincorporated  place.  This  act  is  therefore  not  only  a 
recognition  of  AUenstown  as  a  town,  but  it  must  be  construed 
to  confer  the  powers  of  a  town  in  future,  if  it  had  not  been  be- 
fore incorporated. 

These  acts  being  regarded  by  us  as  conclusive  of  the  fact  in 
conti^versy,  most  of  the  questions  raised  in  the  case  are  ren- 
dered immaterial. 

The  charge  of  the  court  as  to  the  right  to  send  a  representa- 
tive was,  upon  the  views  we  have  stated,  sufiSciently  favorable 
to  the  defendant,  and  not  open  to  any  exception  by  them.  So 
the  instructions  relative  to  the  mode  of  considering  the  evidence 
relative  to  the  acts  of  AUenstown  and  of  the  state  were  suitable 
and  proper:  AngeU  &  Ames  on  Corp.  67,  68. 

The  charge  of  the  court  as  to  the  powers  of  unincorporated 
places  seems  entirely  correct.  By  statutes  passed  in  1789, 
1791,  and  afterward,  certain  corporate  powers  were  conferred  on 
what  were  then  and  still  are  called  unincorporated  places.  An 
extended  examination  of  the  statutes,  by  the  aid  of  the  counsel, 
shows  that  the  places  caUed  unincorporated  had  all  the  powers 
of  towns  as  to  state  and  county  taxes,  as  to  schools,  as  to  elec- 
tions of  state  and  county  officers,  except  representatives,  and  of 
members  of  congress,  as  to  the  choice  of  selectmen,  assessors, 
.and  town  derk,  coUectors,  fence-viewers,  and  measurers  of 
wood,  and  as  to  perambulations,  and  that  their  officers  had  the 
^wers  of  the  like  officers  in  towns  as  to  Hcenses,  strays,  the 
'SmaU-pox,  fences,  boundaries,  attachments,  records  of  deaths, 
«tc.,  and  as  to  the  taxation  of  non-residents'  lands,  and  such 
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places  were  subject  to  extents  like  towns;  while  thej  had  not 
the  powers  of  towns  as  to  highways,  nor,  by  the  decision  in 
HUlabaraugh  t.  Deering,  4  N.  H.  86,  as  to  paupers,  nor  as  to 
jurors,  tithing-men,  mills,  pounds,  floating  timber,  watchmen, 
sealers  of  weights  and  measures,  firewards,  nor  as  to  arms  for 
soldiers,  nor  as  to  representatiyes. 

The  condition  and  powers  of  these  so-c^ed  unincorporated 
places  have  been  gradually  approximating  to  those  of  towns,  so 
that  under  the  revised  statutes,  which  provide,  c.  1,  sec.  4,  that 
the  word  **  town''  may  be  construed  to  extend  and  be  applied 
to  any  place  incorporated,  or  the  inhabitants  of  which  are  re- 
quired to  pay  any  tax,  it  may  well  be  doubted  if  any  substantial 
difference  now  exists  between  them. 

The  question  between  New  Boston  and  Dnnbarton,  which  re- 
lated to  a  settlement  gained  before  1796,  was  very  materially 
different  from  that  presented  in  this  case,  which  relates  to  a  set- 
tlement commenced  in  1816. 

The  charge  that  the  unquestioned  user  of  the  franchise  of  a 
town  for  twenty  years  without  interruption,  and  with  the  assent 
of  the  government,  furnished  a  conclusive  presumption  of  a 
grant  from  the  state,  is  in  accordance  with  repeated  decisions  of 
our  courts:  Wathina  v.  Peck,  13  N.  H.  360  [40  Am.  Dec.  156]; 
Wallace  v.  Fletcher,  30  Id.  434,  and  others;  2  Oreenl.  Ev.,  sec. 
639. 

In  Wallace  v.  Fletcher,  supra,  it  was  held  that  though  in  Eng- 
land a  prescription  must  have  existed  beyond  time  of  legal 
memory,  yet  here,  by  analogy  to  the  statute  of  limitations,  an 
uninterrupted  user  of  an  incorporated  hereditament,  under  a 
claim  of  right  for  twenty  years,  as  between  parties  under  no  dis- 
ability, with  the  knowledge  and  without  interruption  of  those 
adversely  interested,  affords  conclusive  evidence  of  a  grant  or  a 
right,  as  the  case  maybe.  Such  user  and  enjoyment  maybe 
used  as  proof  of  a  deed  or  record  which  has  been  lost  by  time 
or  accident,  or  of  a  prescriptive  right  which  always  presupposes  a 
grant.  Such  a  title  may  be  well  called  a  prescription,  agreeably 
to  the  ancient  use  of  that  term,  though  it  depends  upon  a  period 
of  twenty  years,  and  has  no  connection  with  the  time  of  legal  or 
actual  memoiy:  Dare  v.  Eeaihcote,  36  Eng.  L.  &  Eq.  564. 

The  rulings  of  the  court  below  being  sustained,  there  must  be 
judgment  on  the  verdict. 

Peblby,  0.  J.,  and  Fowleb,  J.,  having  been  of  counsel,  did 
not  sit. 
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AnOIBNT  DbBDS  liAT  BE  GlYEN  IN   EVIDENCE  WITHOUT  PbOOV  OF  "EOOU^ 

noN,  WHEN:  Oriiwold  v.  New  York  Jn$.  Co,,  3  Am.  Dec.  490,  note;  Jtiektan 
T.  Davis,  15  Id.  451;  Crane  v.  MarshaU,  33  Id.  631;  8eUU  v.  AlUon,  52  Id. 
893,  and  note  399. 

Title  bt  Pbescription,  how  Established:  See  note  to  LewU  t.  HemcUm^ 
14  Am.  Dec  71.  That  grants  may  be  presumed  from  a  lapse  of  time,  see 
JJUeliell  V.  Walker,  16  Id.  710;  FUsJmgh  ▼.  Crogkan,  19  Id.  139. 

To  Constitute  Grant  of  Legislature,  no  partionlar  terms  are  neoessary; 
Proprietors  of  Enfield  v.  Permit,  20  Am.  Deo.  580. 

Legislature  mat  Create  Corporation  without  Eequibino  Conform* 
ITT  to  the  usual  mode  of  organization  known  to  the  oommon  law:  PencbMd 
Boom  CorparaUon  v.  Lamson,  33  Am.  Dec  656. 

Charters  and  By-laws  of  Corporation  must  be  Proved;  they  oannol 
be  judicially  noticed:  Haven  v.  New  Hampshire  Asylum,  38  Am.  Dec  512. 
Legislative  journals  are  evidence  to  show  that  a  bank  was  not  chartered  by 
the  requisite  vote:  Skinner  v.  Deming,  54  Id.  463. 

Eeoords  of  Corporation  are  Best  Evidence  to  Prove  rre  Acre  in  a  suit 
against  it:  Haven  v.  New  Hampshire  Asylum,  38  Am.  Dec  512,  and  note;  but 
see  CtymmonwtaUh  v.  Wotlper,  8  Id.  628,  and  note  640,  where  other  doctrines 
are  announced. 

Charter  will  be  Presumed  to  Exist  from  Long  Exercise  of  Corpo- 
rate Rights,  or  from  other  circumstances:  Selma  A  Tenn,  B»  B,  Co.  v.  7^ 
Urn,  39  Am.  Dec.  344,  and  notes  358.  Every  presumption  is  made  in  favor  of 
legal  existence  of  corporation  after  it  has  once  gone  into  operation  and  rights 
have  been  acquired:  Duke  v.  Cahau>ba  Nav.  Co,,  44  Id.  472. 

Common  Reputation,  Which  is  Competent  as  Evidence  in  Cases  of 
Custom,  Prescription,  etc.,  must  be  reputation  as  to  the  right,  privil^;e, 
or  franchise  claimed,  and  not  hearsay  as  to  any  particular  fact  from  which 
the  right  might  be  inferred:  Vaughn  v.  Phebe,  17  Am.  Dec.  770. 

Towns  are  not  Responsible  for  Errors  or  Wrong^l  Acts  of  Asses- 
sors AND  Collectors  of  Taxes  in  assessing  and  collecting  excessive  or  unau- 
thorized taxes:  Lorillard  v.  Town  qf  Monroe,  62  Am.  Dec.  120,  and  extended 
note  thereto  123-125,  discussing  the  question;  and  also  how  far  towns  are  cor^ 
porations  in  New  York,  and  the  liability  of  towns,  etc.,  for  illegal  taxes  and 
moneys  paid  over  to  them. 

Competency  of  Official  Books  and  Papers  as  Evidence:  Diheman  v. 
Parrish,  47  Am.  Dec.  455,  and  cases  cited  in  note  to  same  465. 

Legislative  Journals  as  Evidence:  See  extended  note  to  Jones  v.  Jones, 
61  Am.  Dec  616,  discussing  the  question. 

The  principal  case  was  cited  in  Haynes  v.  Brown,  36  N.  H.  561,  to  the 
points  that  in  a  case  where  no  charter  or  act  of  incorporation  can  be  found,  a 
charter  may  be  presumed  from  the  long-continued  exercise  of  corporate  powen 
without  objection;  and  that  a  grant  of  corporate  powers  may  be  implied  when 
otherwise  the  manifest  purpose  of  any  legislative  act  would  be  defeated* 
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Daniels  v.  Brown, 

[84  Nkw  Hammhibx.  454.] 
Landlord  and  Tbvant  akb  Tknahts  in  Common  or  Cbops  Raisid  on 

Sharbjs  until  a  division  ia  made. 
Tknant,   after  Expulation  or  ms  Lbasx  and    his   Removal    fbom 

Lkasxd  Prbuisks,  has  Riqht  to  a  reasonable  ingress  upon  the  land  ii, 

order  to  remove  his  property. 

TiNANT  CANNOT  JUSTITT  USB  or  FOROB  IN  ObTAININQ  POSSESSION  OF    HIS 

Propebtt  left  on  the  leased  premises  after  the  expiration  of  the  lease. 

Tenant  cannot  Maintain  Trespass  against  his  Co-tenant  for  taking 
and  carrying  away  the  common  property. 

Entrt  or  Tenant  for  Purpose  or  Taking  awat  Property  to  Which 
He  has  Right  as  Tenant  in  Common  is  justifiable  of  itself;  but  is  so 
by  force  of  a  license  in  law. 

Tenant  in  Common  cannot  Justify  Use  or  Force  in  Taking  Possessio 
of  the  common  property  when  held  by  his  co-tenant. 

One  Tenant  in  Common  cannot  Make  Division  or  Common  Property 
without  the  consent  of  the  other,  so  as  to  affect  the  rights  of  either. 

Entry  of  Tenant  upon  Real  Estate  of  his  Landlord  for  Purpose  of 
Taking  away  Property  to  Which  He  had  Right  as  Tenant  in 
Common,  if  accompanied  by  violence  to  the  owner  of  the  property,  makes 
him  a  trespasser  ab  inUio,  and  liable,  not  only  for  the  entry,  but  for  the 
landlord's  share  of  the  crop  carried  away. 

Measure  of  Damages  in  Trespass  de  Bonis  Asportatis,  where  the 
landlord  and  tenant  are  tenants  in  common  of  certain  property,  and 
where  the  tenant  has  taken  the  whole,  is  the  value  of  the  landlord's  share, 
and  compensation  for  all  that  he  loses  by  the  operation  of  the  wrong  and 
consequent  judgment,  which  vests  the  property  in  the  trespasser,  aod 
ordinarily  no  more. 

Trespass  for  breaking  and  entering  plaintiff's  close  in  Notting- 
ham, and  taking  and  carrying  away,  among  other  things,  three 
bushels  of  beans.  Daniels,  in  the  spiing  of  1853,  leased  to 
Brown  a  piece  of  land  to  be  farmed  upon  the  shares,  each  to 
receive  a  half  of  the  crop.  The  crop  of  beans  in  question  was 
harvested  and  put  in  the  bam  on  the  premises,  but  no  division 
of  them  was  made  between  plaintiff  and  Brown.  Plaintiff  in 
November  of  the  same  year  notified  Brown  in  writing  to  quit  the 
premises  on  December  1st  following.  On  the  third  or  fifth  of 
the  latter  month  Brown  moved  away,  and  proposed  to  remove 
the  articles  in  the  bam;  but  Daniels  forbade  this,  saying  that 
they  must  not  be  taken  away  until  there  was  a  settlement  between 
him  and  Brown.  On  December  7th,  Brown  and  several  other 
defendants  went  to  the  bam  and  informed  plaintiff,  who  was 
there,  that  they  had  come  to  make  a  division  of  the  crops  and 
take  away  Brown's  property.     Plaintiff  told  them  Brown  had  no 
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property  there,  and  he  should,  therefore,  do  nothing  about  a 
dlTision..  Defendants  then  proceeded  to  divide  the  beans 
againsi  the  protestations  of  plaintiff,  who  attempted  to  hold  the 
bam  dogr  against  them,  but  thej  opened  it  bj  force.  Defend- 
ants took  away  one  half  of  the  beans.  The  court  instructed  the 
jury  that  if  the  beans  were  in  the  possession  of  the  plaintiff,  and 
h:id  never  been  divided  bj  the  consent  of  the  plaintiff,  the  de- 
fendants would  have  no  right  to  enter  with  force  into  the  close 
of  the  plaintiff  and  make  a  division  of  the  beans  against  his  will, 
and  carry  away  one  half  of  them;  and  if  they  did  so,  the  plain- 
tiff was  entitled  to  recover  in  this  action  for  the  beans  so  carried 
away.  Defendants  excepted,  and  moved  that  the  verdict  for 
plaintiff  be  set  aside  and  a  new  trial  granted. 

Stickney  and  Ikick^  for  the  defendants. 

Marston  and  Bell,  for  the  plaintiff. 

By  Court,  Bsll,  J.  The  only  question  raised  by  this  case 
relates  to  the  instructions  to  the  jury.  The  propriety  of  these 
depends  upon  the  property  of  the  beans;  the  right  of  the  ten- 
ant to  enter  upon  the  leased  premises  after  his  lease  has  expired, 
and  he  has  removed  from  them,  to  remove  his  property;  the 
right  of  a  co-tenant  to  take  common  property  from  the  posses- 
rAon  of  his  co-tenant;  the  right  to  use  force  in  such  a  case,  and 
upon  the  proper  measure  of  damages. 

it  is  settled  by  the  court  in  the  case  of  MouUon  v.  Bolnnson,  27 
N.  JI.  550,  that  crops  raised  at  the  halves  are  the  common  prop- 
erty of  the  landlord  and  tenant  until  a  division  is  made:  Id.  557; 
and  this  is  so  considered  by  the  counsel  in  the  argument. 

A  tenant,  though  his  tenancy  is  dissolved  and  he  has  quit  the 
possession,  has  the  right  to  a  reasonable  ingress  upon  the  land 
in  order  to  remove  his  goods  and  utensils:  Comyn's  Land.  & 
Ten.  856;  Lit.,  sec.  69;  2  Bla.  Com.  147;  4  Kent's  Com.  Ill; 
MioU  V.  Paige,  1  Pick.  49;  Com.  Dig.',  tit.  Estates,  H,  9, 

If,  therefore,  the  property  here  in  question  was  the  sole 
property  of  the  tenant,  he  would  have  a  clear  right  to  enter  on 
the  premises  to  remove  it,  within  a  reasonable  time.  It  does 
not  seem  that  any  question  is  made  as  to  the  reasonableness  of 
tlie  time  of  returning  for  the  articles  here  in  question. 

The  abstract  right  of  a  co-tenant  of  personal  property  to  take 
it  from  the  possession  of  his  fellow,  it  is  not  necessary  to  dis- 
cuss. For  the  present  purpose,  it  may  be  only  necessary  to 
consider  if  one  co-tenant  can  maintain  trespass  against  another 
for  taking  and  carrying  away  the  common  property;  and  upon 
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this  point  the  law  is  well  settled.  It  is  thus  stated  bj  Little- 
ton, sec.  323:  **  If  two  be  possessed  of  chattels  personal  in  com- 
mon by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow,  and  if  the  one 
take  the  whole  to  himself  out  of  the  possession  of  the  other, 
the  other  hath  no  remedy  but  to  take  this  from  him  who  hath 
done  to  him  the  wrong  to  occupy,  etc.,  when  he  can  see  his 
time,"  etc.:  Co.  Lit  200  a;  Archb.  Civ.  PI.  89;  1  Ch.  PL  170; 
Ham.  N.  P.  250. 

A  tenant  cannot  justify  the  use  of  force  in  obtaining  posses- 
sion of  his  property  left  on  the  leased  premises.  A  tenant  in 
common  cannot  justify  the  use  of  force  in  taking  possession 
of  the  common  property  when  held  by  his  co-tenant:  3  Bla. 
Com.  4.  The  entry  on  the  property  of  another  for  either  pur- 
pose, if  justifiable,  is  so  by  force  of  a  license  in  law.  Any 
abuse  of  the  power  thus  given,  of  which  any  resort  to  violence 
would  be  clearly  an  example,  makes  the  party  a  trespasser  ab 
iniiio:  Barrett  v.  WhUe,  8  N.  H.  227  [U  Am.  Dec.  362];  State  v. 
Moore,  12  Id.  42;  Ferrin  v.  Symands,  11  Id.  363. 

The  entry  of  the  tenant  for  the  purpose  of  taking  away  his 
goods,  or  goods  to  which  he  had  a  right  as  tenant  in  common, 
was  justifiable  of  itself;  but  when  accompanied  by  violence  to 
the  owner  of  the  property,  it  became  a  trespass  from  the  first, 
and  the  action  maintainable  for  all  damage  resulting  from  the 
tort  to  the  real  estate,  and  from  the  removal  of  the  common 
property. 

The  rule  of  damages  laid  down  by  the  court  was  erroneous. 
By  the  judgment  in  trespass  de  bonis  asportatis,  the  property  in 
the  goods  carried  away  becomes  vested  in  the  trespasser,  and  this 
furnishes  a  rule  as  to  the  damages  for  such  property.  The  plain- 
tiff is  to  be  compensated  for  his  entire  interest,  for  all  that  he 
loses  by  the  operation  of  the  vnrong  and  consequent  judgment, 
•and  ordinarily  no  more.  The  rule  prescribed  to  the  jury  was 
the  whole  value;  the  plaintiff  owned  but  an  undivided  half. 
One  tenant  in  common  cannot  make  a  division  of  the  common 
property  without  the  consent  of  the  other,  so  as  to  affect  the 
rights  of  either.  The  verdict,  being  founded  on  this  error,  must 
be  set  aside,  unless  the  plaintiff  shall  remit  one  half  the  dam- 
ages assessed  by  the  jury. 

Half  the  damages  being  remitted  by  the  plaintiff,  judgment 
was  rendered  on  the  verdict. 

Whxrb  Onx  Lits  Lavd  on  Sharbs  to  Akotheb,  the  parties  are  ten* 
ftate  in  common  of  the  crop:  De  MoU  ▼.  Hagerman^  18  Am.  Dec.  443;  note 
to  Bml^  V.  lUlOrcwn^  23  Id.  631;  Putnam  v.  Wiae,  37  Id.  309;  but  see  ez* 


Digitized  by  VjOOQ IC 


508  Daniels  v.  Bbown.  [N.  R 

haiutiTB  note  thereto  817-323,  on  agreemente  for  ooltlvfttioa  of  land  on 
•hares,  and  in  which  the  subject  of  division  is  discossed;  see  also,  on  this 
subject,  MeNedy  y.  Hart,  51  Id.  377;  Symonda  v.  HaU,  50  Id.  53. 

Co-tenant's  Rbmbdt  fob  Convbrsion  or  Salb  of  Common  Pbopkbtt: 
ChambtTB  v,  ClwmberB,  14  Am.  Dec.  585,  and  note  586;  BtU  v.  Layman,  15 
Id.  83;  Hyde  v.  SUme,  22  Id.  582;  OiJberi  y.  Dicherton,  Id.  592,  and  cases  in 
note  594;  Oibton  y.  Va^hn,  23  Id.  143;  Porter  ▼.  Hooper,  29  Id.  480,  and 
note  thereto  483,  on  trespass  by  one  oo*tenant  against  another;  Putnam  v. 
Wise,  37  Id.  309;  Rome  t.  MeNairy,  40  Id.  651;  Nowlen  r.  CoU,  41  Id.  756; 
Warren  v.  AUer,  44  Id.  406;  Smith'e  Eo^e  v.  JTOey,  58  Id.  262;  Bwrhank  ▼. 
CrooktT,  66  Id.  470. 

Rights  o>  Tenant  after  Ezpolation  of  Lkasb.— 1.  Eemoyal  of 
GooDA  AND  Chattels,  Effect  of  HoLDmo  oyer.— After  the  tenant's  lease 
has  expired,  his  duty  is  to  yield  possession  of  the  premises  to  his  landlord: 
Nod  y.  McCrory,  7  Coldw.  623;  although  he  still  retains  a  reasonable  right 
of  egress  and  regress  for  the  purpose  of  removing  his  goods  and  chattels: 
Simpldne  v.  Rogers,  15  111.  397;  FoUom  v.  Moo^t,  19  Me.  252.  And  these 
cases  show  that  this  rule  applies  to  a  tenant  at  will  as  well  as  to  a  tenant  for 
years.  The  lease  may  expire  by  natural  death,  by  the  tenant's  surrender  of 
possession,  or  be  terminated  by  the  landlord's  entry:  Hanham  v.  Sherman, 
114  Mass.  19:  Krank  v.  Nichols,  6  Mo.  App.  72;  May  v.  Luehett,  48  Mo.  472; 
Todd  v.  Jackson,  26  N.  J.  L.  525;  Adams  v.  Adams,  7  Phila.  160;  Steams  v. 
Sampson,  59  Me.  568;  Supp  v.  Kemting,  5  Robt.  609.  In  either  of  these  cases 
the  tenant  has  still  a  right  to  go  upon  the  land,  within  a  reasonable  time,  for 
the  purpose  of  removing  his  personal  property  and  family:  EUis  v.  Paige,  1 
Pick.  43;  Sheldon  v.  Davey,  42  Vt.  637.  He  has  no  longer  any  other  rights 
except  those  mentioned  below:  Moore  v.  Boyd,  24  Me.  242.  Where  a  ten- 
ancy has  expired,  the  landlord  may  take  possession  of  the  premises  by  any 
means  short  of  personal  violence;  and  having  obtained  it,  he  may  remove 
goods  which  he  finds  there,  and  protect  such  possession  mb  well  against  the 
tenant  who  attempts  to  hold  over  aa  against  a  stranger  who  intrudes  upon  it: 
Todd  V.  Jackson,  svpra.  And  tho  tenant  so  holding  over  against  the  land- 
lord's permission  cannot  maintain  trespass  against  the  latter:  HyaU  v.  Wood, 
4  Am.  Dec.  258;  Overdeer  v.  Lewis,  37  Id.  440,  and  cases  cited  in  note 
thereto  441.  Nor  is  the  landlord  liable  for  injury  in  removing  the  tenant's 
goods  under  such  circumstances,  if  no  wanton  damage  was  done:  See  case 
last  cited.  But  trespass  will  lie  for  any  unnecessary  violence  or  injury  to 
goods  in  the  removal:  Adams  v.  Adams,  7  Phila.  160.  Where  the  statute 
provides  that  in  case  a  tenant  shall  continue  in  possession  at  all  after  the  ex- 
piration of  his  term  the  lessor  may  eject  him  and  his  goods  by  summary 
proceedings,  the  holding  over  by  the  tenant  is  not  justified  by  its  necessity 
for  the  removal  of  his  goods,  although  no  more  time  be  consumed  in  such 
removal  than  is  necessary  for  that  purpose:  Witt  t.  Ma/yor  etc,  cf  New  York, 
6  Robt.  248.  A  tenant  at  sufi*eranoe  may  be  dispossessed  at  the  pleasure  of 
the  landlord;  and  it  is  certainly  the  wisest  and  safest  course  the  tenant  can 
pursue  to  have  his  property  removed  by  the  end  of  the  term:  Adams  v. 
Adams,  supra;  Steams  v.  Sampson,  supra;  Todd  v.  Jackson,  supra,  A  ten- 
ant at  will,  when  his  interest  is  determined  by  a  demand  of  possession  on 
the  part  of  the  landlord,  has  no  right  to  continue  his  possession  for  even  a 
reasonable  time  to  remove  his  goods;  though  it  seems  he  may  enter  to  removs 
them,  if  he  does  not  exclude  the  landlord:  Doc  v.  Jones,  10  Bam.  &  Cress. 
718.  There  can  be  no  ''holding  over  "  in  the  ordinary  sense  of  these  words, 
nnlnss  there  has  been  a  certain  term  named  in  the  lease:  Morgan  v.  United 
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Statea,  14  Ct.  of  CL  326;  and  the  tenant  holding  over  after  the  expiration  ot 
his  term,  nnlike  the  landlord,  haa  no  right  to  elect  whether  he  shall  be  treated 
as  a  tenant  or  as  a  trespasser:  Comcay  v.  StarkwecUher^  1  Denio,  113;  and  is 
without  power  to  throw  off  the  character  of  tenant,  however  onerous  it  may 
be:  ScuyUsT  v.  SmtUi^  51  N.  Y.  309.  The  tenant  who  holds  over  after  the 
expiration  of  his  lease,  and  interferes  with  the  reletting  of  the  premises,  is 
liable  for  the  damage  thereby  sustained  by  the  landlord:  Stoddard  v,  WcUtra, 
30  Ark.  156;  but  if,  at  the  expiration  of  his  term,  possession  is  not  demanded 
by  the  landlord,  and  he  is  not  ready  for  possession,  neither  the  tenant  nor  his 
surety  is  liable  in  damages  for  the  act  of  not  returning  the  house  on  the  day 
the  lease  expired^  It  is  not  the  duty  of  the  tenant  to  leave  the  house  unoo* 
cupied  at  the  expiration  of  the  lease,  without  demand  or  expressed  readi- 
ness for  possession  by  the  landlord:  Kyle  v.  Proctor,  7  Bush,  493.  Where 
the  tenant  holds  over  after  the  expiration  of  his  lease,  the  landlord  may  treat 
him  as  a  trespasser,  or  aa  a  tenant  under  the  terms  upon  which  he  entered: 
FUzpatHck  v.  C/tUds,  2  Brewst.  365;  SmUh  v.  AUt,  7  Baly,  492;  Noel  y.  Me- 
Crory,  7  Coldw.  623;  Moore  v.  Moort,  41  K.  J.  L.  515;  Scuyler  v.  SmUh,  51 
N.  Y.  309.  As  a  trespasser,  he  cannot  invoke  the  aid  of  a  court  of  equity  to 
protect  him  in  the  peaceable  possession  of  the  premises:  FUspcUrick  v.  Child$, 
$Hpra;  and  aa  a  tenant,  the  landlord  is  entitled  to  recover  the  rent  as  fixed  by 
the  terms  of  the  original  contract:  Noel  v.  MeCrory^  supra.  But  it  is  not 
every  continued  occupation  of  the  premises  after  the  expiration  of  the  term 
that  constitutes  a  holding  over  within  the  rule  establishing  the  rights  and  lia- 
bilities of  the  parties.  Thus,  pending  negotiations  for  a  new  lease,  with  the 
nnderstanding  that  in  case  a  new  lease  was  not  made  the  tenant  should  sur- 
render the  premises  and  not  be  liable  for  any  rent  aocruing  thereafter,  the  act 
would  not  constitute  a  holding  over;  and  the  question  of  holding  over  should 
be  submitted  to  the  jury,  if  the  evidence  is  not  clear  that  the  tenant  held 
under  such  understanding:  Smith  v.  AlU,  7  Dalyt  492.  A  tenant  holding  over 
is  not  a  tenant  at  will  unless  he  holds  over  by  the  express  or  implied  consent 
of  his  landlord,  and  a  tenant  who  wrongfully  holds  over  his  lease  does  not 
acquire  equities  as  a  tenant  at  will  by  any  brief  delay  in  proceeding  against 
faim|  and  is  not  entitled  to  such  notice  to  quit  as  a  tenant  at  will  could  claim: 
Denjey  v.  Congdon,  40  Mich.  283.  And  a  tenant  who  holds  over  after  the 
expiration  of  his  term  becomes  a  tenant  by  sufferance,  and  is  not  entitled  to 
notice  to  quit:  Hauxhurst  v.  Lobree,  38  Cal.  563;  Afeno  v.  Hcefel,  46  Wis. 
287;  unless  the  holding  over  be  continued  for  such  a  length  of  time  after  the 
expiration  of  the  lease,  and  under  such  circumstances  as  to  authorize  the  im- 
plication of  assent  on  ^he  part  of  the  landlord  to  such  continuance.  In  such 
case,  the  tenancy  existing  by  the  implied  assent  of  the  landlord  ought  to  be 
terminated  before  the  tenant  can  be  removed.  The  statute  authorizing  sum- 
mary proceedings  against  tenants  holding  over  after  the  expiration  of  their 
terms,  and  requiring  notice  to  be  given,  applies  to  such  cases  aa  the  latter; 
but  it  does  not  apply  to  a  tenant  who  holds  over  a  definite  term  for  a  brief 
period  without  the  consent  of  his  landlord,  as  this  does  not  constitute  a  ten- 
ant by  sufferance  within  the  meaning  of  the  statute  requiring  notice  to  be 
given:  SmWi  v.  LitlleJUld,  51  N.  Y.  539;  Meno  v.  JJoefel,  46  Wis.  287;  Boioan 
V.  LytUe^  11  Wend.  617.  The  matter  of  notice,  where  the  demise  is  for  a 
fixed  term,  will  be  found  discussed  in  an  elaborate  note  to  Stedman  v.  Mcln- 
tosh,  42  Am.  Dec.  130,  and  which  treats  at  length  of  notice  to  quit  geuerally. 
It  is  a  fundamental  principle  of  landlord-and-tenant  law  that  a  tenant  hold 
ing  over  after  the  expiration  of  his  term,  amid  circumstances  which  import  a 
•ontinuance  of  the  relation  of  landlord  and  tenant,  continues  to  hold  upon 
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tbo  oonditioiis  of  the  lease,  and  to  be  liable  for  such  rent  as  it  reserves:  Smitk 
V.  AUe,  7  Daly,  492;  Nod  v.  McCrory,  7  Coldw.  623;  Hunt  v.  Woife,  2  Daly, 
298;  Parker'8  Adtn'r  v.  HoUia,  60  Ala.  411;  KyU  v.  Proctor,  7  Bush,  493; 
Morgan  v.  (Tnited  StaUs,  14  Ct.  of  CL  326;  Kinp  t.  Woodn{f,  60  Am.  Dec 
G'25.  Such  holding  over  is  subject  to  all  the  conditions  and  covenants  of  the 
lease,  80  far  as  applicable  to  the  new  condition  of  things:  Oardner  v.  CVim.  qf 
Dakota  Co,,  21  Minn.  33.  Where  the  relation  of  landlord  and  tenant  exists, 
and  has  not  been  legally  terminated  at  the  expiration  of  the  lease,  the  tenant 
acquires  the  right  to  continue  the  tenancy  at  sufferance,  or  for  another  year, 
and  a  court  of  equity  will  not  intervene  and  oust  him  because  he  is  a  bad 
manager,  or  is  vicious  and  disagreeable  to  his  landlord,  or  is  insolvent:  BUUn 
v.  EveriU,  36  Md.  73.  But  this  must  be  understood  with  the  qualification 
that  the  landlord  has  either  expressly  or  impliedly  assented  to  such  tenancy; 
and  where  the  tenancy  for  another  year  is  thus  created,  it  cannot  be  termi- 
nated in  the  middle  of  the  term  and  in  the  midst  of  the  crop,  but  only  at  the 
end  of  the  year:  Usher  v.  Mots,  50  Miss.  208.  And  where  the  parties  have 
abandoned  the  original  verbal  agreement  under  which  the  tenant  took  posses* 
sion,  and  they  fail  to  agree  upon  new  terms,  the  tenant  will  be  liable  to  pay 
.whatever  the  rent  is  reasonably  worth  for  the  time  he  holds  over:  Forbes  v. 
Smiley,  56  Me.  174.  The  tenant  may  refuse  to  pay  rent  after  eviction:  J^ome 
Life  Ins.  Co,  v.  Sherman,  46  N.  Y.  370;  Boyce  v.  Ouggmhehn,  106  Mass.  201; 
S.  C,  8  Am.  Bep.  322. 

2.  Tenant  can  Dispdtx  Landlobd's  Title  when.— The  settled  general 
rule  is  that  a  tenant  cannot  dispute  the  title  of  his  landlord  until  he  gives 
up  possession  of  the  premises  leased:  BaUey  v.  KiUmm,  43  Am.  Deo.  423; 
note  to  OUliam  v.  Bird,  49  Id.  389;  Otorge  v.  Putney,  50  Id.  788,  and  note 
791;  NOesv,  Ban^ord,  61  Id.  95;  note  to  Jfarcy  v.  Stone,  54  Id.  741;  Emerich 
V.  Tavener,  58  Id.  217;  Camley  v.  Stavfield,  60  Id.  219,  and  note  222;  fFtn- 
ston  V.  Franklin  Academy,  61  Id.  540;  but  this  rule  is  subject  to  exceptions 
and  limitations,  many  of  which  will  be  found  in  the  oases  cited  and  the  notes 
thereto.  Other  authorities  too  numerous  to  mention  support  the  general 
rule;  but  there  are  special  cases  which  authorize  the  tenant  to  dispute  the 
landlord's  title  after  ^e  expiration  of  the  term,  and  surrender  of  the  prem- 
ises leased.  Thus  a  tenant,  after  the  tenancy  has  terminated,  and  he  has 
restored  the  possession  to  his  landlord,  may  assert  a  title  paramount  against 
him,  and  the  previous  tenancy  cannot  bar  his  right  to  recover:  Smith  v. 
Mundy,  18  Ala.  182.  A  tenant,  however,  in  possession  during  the  term,  and 
not  having  been  evicted  afterwards,  and  where  the  title  of  his  landlord  has 
remained  the  same,  no  misrepresentation  having  been  made  or  fraud  prac- 
ticed on  the  tenant,  cannot,  after  the  expiration  of  his  term,  set  up  a  para- 
mount title  in  another  to  whom  the  tenant  attorned  to  defeat  the  landlord's 
recovery  in  an  action  of  ejectment:  Bogers  v.  Boyntmt,  57  Id.  501.  Eveo 
where  the  tenant  is  in  possession,  and  offers  to  prove  facts  going  to  show 
tiiat  he  is  not  holding  possession  of  the  premises  as  the  tenant  of  the  apparent 
landlord,  but  under  parties  having  paramount  title  thereto,  the  court  should 
allow  the  evidence  to  be  received  in  order  to  ascertain  the  truth  of  the  case, 
and  then  instruct  the  jury  as  to  the  law  of  landlord  and  tenant  applicable  to 
the  facts  as  proved  in  relation  thereto:  WUbom  v.  WMtfieUTs  Ex*rs,  44  Ga. 
51 .  It  is  held  in  SItelton  v.  Eslava,  6  Ala.  230,  that  the  tenant  cannot  call  hit 
landlord's  title  in  question  even  after  the  tenancy  has  terminated;  and  that 
he  cannot,  at  the  termination  of  the  tenancy,  assert  an  outstanding  title  in  a 
•tranger.  The  first  proposition  is  evidently  unsound,  for  it  is  difficult  to  set 
why  a  tenant  after  the  termination  of  the  tenancy  should  be  deprived  of  a 
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right  which  may  be  enjoyed  by  any  one  else  holding  such  outstajiding  title* 
and  it  is  not  supported  by  the  authorities.  Thus  if  the  landlord's  title  has, 
by  judgment  or  decree  of  a  competent  tribunal,  been  adjudged  invalid  for  the 
protection  of  the  tenant,  the  allegiance  of  the  tenant  ceases,  the  relation  be- 
tween them  may  be  renounced,  and  the  tenant  may  protect  himself  by  tak- 
ing shelter  under  the  jNiramount  title,  or  may  even  show  in  himself  the 
acquisition  of  a  superior  title:  Hodgea  v.  ShieldSy  18  B.  Mon.  828;  Sioann  v. 
WiUatt,  1  A.  K.  Marsh.  73;  Luns/ord  v.  Turner,  6  J.  J.  Marsh.  104.  The 
second  point,  howeyer,  in  Shellon  v.  Ealava,  supra,  is  supported  by  reason 
so  long  as  the  tenant  remains  in  possession,  for  it  would  be  in  hia  power,  at 
the  termination  of  the  lease,  to  set  up  an  outstanding  paramount  title  in  a 
stranger,  and  thus  depriye  the  landlord  of  the  benefit  of  his  possession. 
But  after  the  termination  of  the  tenancy  and  the  redeliyeiy  of  the  premises, 
the  tMiant  lias  a  right  to  eyen  assert  a  title  which  he  bought  during  the  life 
of  the  lease:  Williams  t.  Oarrison^  29  Oa.  503.  And  the  tenant  is  entitled 
to  the  benefit  of  a  title  purchased  during  the  term  and  while  he  was  in  pos* 
session  if  his  landlord  had  no  title  when  the  demise  was  made:  Hodges  v. 
Shields,  18  B.  Mon.  828.  A  tenant  may  show  that  his  landlord's  title  has 
been  terminated  by  his  own  conveyance;  that  it  has  expired  by  its  own  lim- 
itation; that  the  land  has  been  decreed  to  himself;  that  the  estate  has  become 
vested  in  himself;  or  that  the  landlord  had  no  right  of  entry:  St,  John  v. 
QtUlxtno,  72  HI.  334;  Swann  v.  Wilson,  1  A.  K.  Marsh.  73;  Byder  v.  Mansell, 
66  Me.  167.  A  holding  over  after  the  expiration  of  the  lease,  by  the  tenant 
or  his  son  coming  in  under  him,  is  not,  however,  evidence  of  an  adverse  pos- 
session: Brandter  v.  Marshall,  1  CaL  394;  and  daring  the  holding  over  th^ 
tenant  cannot  disclaim  his  relation,  x>r  daim  title  to  the  premises  in  his  wife, 
although  he  has  cohabited  with  her  there  dnring  the  term:  MaUis  v.  BMn* 
ton,  1  Neb.  3;  Miller  v.  Lang,  99  Mass.  13.  After  surrendering  the  posses 
sion,  the  tenant  is  at  full  liberty  to  assert  the  truth:  Ztrnmermann  v.  March» 
land,  23  Ind.  474.  While  the  doctrine  of  estoppel  has  been  beneficially  ap- 
plied to  prevent  tenants  from  denying  the  titles  of  their  landlords  daring  the 
continuance  of  the  lease,  and  also  of  the  possession  gained  thereunder,  it  must 
be  observed  that  it  is  dependent  upon  the  estate  and  the  possession  conse- 
quent upon  it.  8o  after  the  lease  has  expired,  and  the  possession  fairly  sur- 
rendered, the  lessee  may  rightfully  and  lawfully  be  remitted  to  any  title  he 
had  in  the  land  before  the  relation  of  landlord  and  tenant  commenced:  Smart 
V.  Smith,  2  Dev.  L.  258.  And  where  the  tenancy  is  of  a  part  only  of  lands 
in  dispute,  the  tenant  may  quiet  the  title  to  that  portion  of  the  property  to 
which  the  estoppel  does  not  apply:  Brenner  v.  Bigelow,  8  Kan.  496.  So  a 
tenant  is  not  estopped  from  asserting  his  own  title  and  right  of  possession  in 
a  suit  to  quiet  tiUe  against  a  mortgagor  of  his  landlord,  as  long  as  such  mort- 
gagee has  nothing  but  a  lien  on  the  mortgaged  property,  and  has  no  title  and 
no  right  of  possession.  And  in  such  a  case,  if  the  mortgage  should  be  fore- 
dosed  and  the  property  sold  under  the  mortgage  judgment,  and  the  mort- 
gagee purchase  the  same  and  get  his  sheriff's  deed  therefor,  still  the  tenant 
would  not  be  estopped  from  denying  title  and  right  of  possession  to  that  por- 
tion of  the  property  sued  for  not  covered  by  the  mortgage:  Id. 

3.  Tenant's  Right  to  Emblbmknts,  etc.,  atteb  Expihation  of  his 
Tkrm.— a.  Bigh{  of  Tenants  for  L\ft,  Tenants  from  Year  to  Year,  and  Ten- 
ants at  WUL — ^A  tenant  for  life,  or  his  legal  representatives  and  under-tenants, 
as  well  as  a  tenant  from  year  to  year,  is  entitled  to  emblements;  which  means 
a  right  to  take  and  carry  away  within  a  reasonable  time  after  his  tenancy 
has  ended  such  annual  productions  of  the  soil  as  are  raised  by  his  labor;  soob 
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«8  corn,  hops,  flax,  roots,  grains,  and  the  like:  Bevaau  v.  Briaeoe^  4  Har.  & 
J.  139;  Olark  v.  Harvey,  54  Pa.  St.  142;  /?«/  v.  Jfeif,  64  Id.  134;  Graves  v. 
IVeld,  5  Bam.  &  AdoL  105.  Tenants  at  will  also  have  a  right  to  this  privilege: 
Martin  v.  Knapp,  67  Iowa,  336;  Sherburne  v,  Jones,  20  Me.  70;  Davis  v.  Thomp' 
son,  13  Id.  209;  Davis  v.  BrockUbank,  9  N.  H.  73.  And  the  tenant  at  will 
l)eiug  the  legal  owner  of  the  crop  raised  daring  the  tenancy,  it  is  subject  to 
«xecation;  as  where  a  crop  of  hay  in  the  bam  is  levied  on,  and  which  has  not 
been  actually  delivered  to  the  lessor,  notwithstanding  an  agreement  by  the 
tenant  that  the  lessor  may  hold  all  the  hay  cut  on  the  farm  as  security  for  rent: 
Dailey  v.  FUlebrown,  23  Am.  Dec.  529,  and  note  531.  This  right  to  emble- 
ments, however,  does  not  extend  to  such  things  as  are  not  of  annual  growth, 
and  do  not  require  the  labor  of  the  tenant  to  produce  them,  but  are  the  per- 
manent and  natural  product  of  the  earth,  such  as  trees,  fruit,  grass,  etc. :  Be{f 
V.  Reiff,  supra;  Evansy,  /(^JeAoH,  6  Gill  &  J.  188.  But  if  a  tenant  at  will  be 
in  actual  possession  of  the  demised  premises,  he'may  maintain  trespass  guars 
tlausum  fregit  against  a  stranger  to  the  title  for  cutting  and  carrying  away 
trees:  Hay  ward  v.  Sedgley,  14  Me.  439.  Nor  does  the  right  to  emblements 
extend  to  a  crop  which  does  not  ordinarily  repay  the  labor  by  which  it  is  pro- 
duced within  the  year  in  which  that  labor  is  bestowed;  and  has,  therefore,  been 
held  not  to  include  a  second  crop  of  clover,  although  the  first  crop,  taken  at 
the  end  of  the  term,  did  not  repay  the  expense  of  cultivation:  Graves  v.  Weld, 
5  Bam.  &  Adol.  105.  The  tenant  for  life,  at  will,  or  from  year  to  year,  and 
even  the  tenant,  for  years,  where  his  estate  may  be  terminated  by  some  un- 
certain event,  has  the  right  to  emblements  after  the  expiration  of  his  term; 
and  the  reason  for  this  right  exists  in  the  uncertain  nature  of  their  estates, 
and  in  the  fact  that  to  deprive  them  of  this  right  might  deter  them  from  the 
proper  cultivation  of  their  lands:  Davis  v.  Thompson^  13  Me.  209;  Clarke  v. 
Rannie,  6  Lans.  210;  Davis  v.  BrockUbank,  9  N.  H.  73;  Rtngtintry  v.  CoUins^ 
4  Bing.  202.  As  a  general  rule,  the  tenant  will  have  a  right  to  his  annual 
crops  as  emblements,  if  his  term  is  so  uncertain  when  he  sows  his  crops  that 
be  cannot  know  that  h^  tenancy  will  not  continue  until  he  shall  have  reaped 
them:  Van  Doren  v.  EveriU,  8  Am.  Deo.  615;  Debow  v.  Titus,  10  N.  J.  L. 
128;  Kingsbury  v.  ColUns,  4  Bing.  202;  but  if  his  term  is  certain,  not  contin- 
gent, and  he  knows  when  he  sows  his  crops  that  his  term  will  not  continue 
long  enough  in  which  to  gather  them,  he  has  no  right  to  take  them  away  as 
emblements  after  the  expiration  of  his  term:  Sanders  v.  Ellington,  77  N.  C. 
258;  Clarke  v.  Bannie,  6  Lans.  210;  Dircks  v.  Brant,  56  Md.  500;  Whitmarsk 
v.  CuU'tng,  10  Johns.  360;  Bain  v.  Clark,  Id.  425;  Hendrickson  v.  CardweU,  9 
Baxt.  39 1 ;  S.  G. ,  40  Am.  Rep.  93.  Tde  tenant  may,  however,  claim  the  crop  as 
an  off-going  one,  or  the  value  of  it,  by  express  stipulation  with  his  landlord  or 
by  the  custom  of  the  country,  if  such  custom  exists:  See  cases  cited  on  custom, 
i^fra.  In  all  cases  where  a  tenancy  has  been  unexpectedly  terminated  without 
the  tenant's  fault,  or  where  it  has,  in  legal  phraseology,  been  put  an  end  to  by 
an  act  of  God  or  the  law,  the  tenant  has  a  right  to  emblements:  Debow  v.  Tiitus^ 
10  N.  J.  L.  128;  7Vx^6o^  v. /TiZf,  68  DL  106.  Thus  if  a  tenant  for  life  dies  before 
harvest-time  and  his  estate  comes  to  an  end,  it  is  ended  by  an  act  of  God,  and 
his  executors  will  be  entitled  to  the  crop;  or  if  a  lease  be  made  to  a  husband 
and  wife  so  long  as  they  continue  husband  and  wife,  and  they  shall  after- 
i7ards  be  divorced,  the  tenancy  being  dissolved  by  an  act  of  the  law,  the  hus- 
band may  enter  upon  the  land  and  take  his  emblements:  Oland^s  Case,  5  Co. 
116  a;  see  also  King  v.  Fowler,  14  Pick.  238.  The  rale  allowing  emblements 
to  the  tenant  also  holds  where  a  tenancy  has  been  terminated  by  the  act  of 
the  landlord  or  by  a  notice  to  quit  proceeding  from  him:  Hendrickson  ▼.  Cfard- 
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w$a,  9  Bast  389;  S.  C,  40  Am.  Rep.  93;  Stewart  v.  Doughty,  9  Johns.  108; 
BiggB  v.  Brown^  2  Serg.  &  B.  14;  Harria  v.  IHnk,  49  N.  Y.  24;  A^nom  v. 
RUchiCf  6  Paige,  403;  but  it  is  entirely  different  where  the  tenancy  it  ez» 
tinguished  by  the  act  of  the  tenant  himself.  In  such  a  case  he  has  no  right 
to  take  away  any  of  the  prodactions  of  the  land  after  the  expiration  of  the 
lease:  Debow  v.  Cotfax,  10  N.  J.  L.  128;  Btdwer  v.  Bultoer,  2  Bam.  ft  Aid. 
470;  Talbot  y.  Hill,  68  111.  106;  Shahan  t.  Henberg,  73  Ala.  59;  Sanuan  y, 
Roae^  65  N.  Y.  411;  particularly  where  there  is  no  express  stipulation  with 
his  landlord  that  he  shall  have  the  crops,  and  in  the  absence  of  a  custom  of 
the  country  allowing  the  tenant  to  take  them;  Dhrcht  v.  BrcuU,  56  Md.  500. 
This  is  also  the  case  if  the  tenant  is  guilty  of  a  breach  of  any  condition  in 
his  lease  which  forfeits  the  estate;  but  a  tenant's  right  to  sell  growing  crops 
on  abandoning  the  land  during  the  life  of  the  lease  is  not  shown  to  be  lost  by 
failure  to  perform  the  conditions  of  the  lease,  unless  it  also  appears  that  ther« 
was  a  clause  of  forfeiture  for  nan-performance:  Dayton  y,  Kandooser,  39  Mich. 
749.  Neither  can  the  tenant  take  the  emblements  where  he  holds  for  a  oer- 
tain  term,  subject  to  be  defeated  upon  a  particular  event,  and  such  event  is 
brought  about  by  an  act  of  the  tenant;  as,  if  land  be  leased  to  a  widow  for 
twenty  years,  provided  she  shall  remain  a  widow  so  long,  and  she  marries, 
and  so  terminates  the  tenancy  by  her  own  act:  OlaruTs  Case,  6  Co.  1 16  a; 
Davia  v.  Eyton,  7  Bing.  159;  Hunter  v.  Jonea,  7  Phila.  233;  Bulwer  v.  Bulwer, 
2  Bam.  &  Aid.  472.  So  where  the  tenant  is  in  under  one  who  holds  by  ad- 
verse possession,  he  cannot  enter  to  remove  crops  after  a  judgment  of  posses- 
sion against  his  lessor:  Rowell  v.  Klein,  44  Ind.  290.  He  is  supposed  to  take 
the  risk  of  the  defective  title:  Sampaon  v.  Boat,  65  N.  Y.  411.  But  if  a 
woman  holding  durante  viduUate  leases  her  estate  to  an  under-tenant,  who 
sows  land,  and  she  afterwards  marries,  her  act  will  not  deprive  him  of  emble- 
ments: Debow  V.  Co{fax,  10  N.  J.  L.  130.  If  the  tenant  voluntarily  goes 
away  after  the  expiration  of  his  term,  as  where  he  rans  away  without  paying 
his  rent  and  leaves  a  crop  of  cotton  standing  in  the  field,  it  becomes  the  prop- 
erty of  the  landlord.  And  this  is  so  whether  or  nor  the  tenant  has  assigned 
the  crop:  Sandera  v.  EUington,  77  N.  G.  255.  But  if  a  tenant  and  landlord 
have  raised  a  crop  of  hay  on  the  shares,  each  to  have  a  half  when  divided, 
and  the  tenant  takes  away  all  of  the  hay,  although  it  is  in  the  landlord's  pos- 
session, the  latter  cannot  maintain  trespass  against  the  tenant:  Brigga  v. 
Thompaon,  9  Pa.  St.  338.  The  tenant,  in  North  Carolina,  has  the  right  to 
take  away  **  scrape,"  which  is  crude  turpentine  formed  on  the  body  of  the  tree, 
pro'/ided  he  does  so  within  a  reasonable  time  after  the  end  of  his  term,  and 
which  is  before  the  sap  begins  to  flow  in  the  subsequent  spring  of  the  year: 
Letvia  v.  McNaU,  65  N.  C.  63;  BriUain  v.  McKay,  \  Ired.  L.  265;  StaU  v. 
Moore,  1 1  Id.  70.  And  after  the  expiration  of  his  term  he  has  the  right  to 
enter,  cut,  and  carry  away  his  immature  grain  crop,  unless  there  be  an  agree- 
ment to  the  contrary:  Van  Doren  v.  EveriU,  8  Am.  Dec.  615.  But  where  a 
lessee,  under  his  authority  to  bore  salt-wells,  brings  oil  to  the  surface,  the  oil 
belongs  to  the  owner  of  the  soil,  and  cannot  be  converted  to  the  tenant's  own 
use  eitlier  before  or  after  the  expiration  of  his  term:  Peteraon  v.  Kier,  2  Pittsb. 
191. 

b.  Bight  of  Tenant  /or  Teara — Cuatoma,  etc, — ^The  right  to  take  emble- 
ments after  the  expiration  of  his  lease  does  not  extend  to  a  tenancy  for  years, 
and  which  is  to  be  terminated  at  the  expiration  of  a  certain  period,  because, 
in  such  a  case,  if  the  tenant,  with  his  eyes  open,  sows  corn  which  he  knows 
cannot  become  ripe  until  after  the  term  is  expired,  the  law  will  afford  him  do 
telief:  Sandera  v.  EUington,  77  N.  C.  258;  Bain  v.  Clark,  10  Johns.  4i39| 
▲m.  Dko.  Vol.  LXQ— 33 
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Davies  v.  Cotmop,  1  Price,  53;  Cflarhe  v.  Hanme^  6  Lans.  210;  WhUmarsh  v. 
VuUing,  10  Johns.  360;  />trdb  v.  Brcmi,  56  Md.  500;  Hendrickson  v.  Card- 
im2{,  0  Baxt.  389;  8.  C,  40  Am.  Bep.  93;  ifowon  v.  Mcyen^  2  Bob.  (Va.) 
606;  Harris  v,  Canon^  7  Leigh,  632.  If,  however,  the  leaae,  thongh  for  a 
term  of  years,  is  silent  as  to  who  shall  have  the  crop,  and  the  rent  is  eqnal 
for  each  year,  and  the  tenant's  right  to  sow  daring  the  last  antamn  of  the 
term  is  recognized  in  the  lease,  the  tenant  is  entitled  to  the  crop:  KdUy  ▼. 
Toddy  1  W.  Va.  197;  WiUey  v.  Cmmer,  44  Vt.  68.  Tet  under-tenants  of  a 
tenant  for  years,  who  have  not  participated  in  destroying  the  estate,  may  as* 
sert  their  right  to  emblements  at  the  expiration  of  the  term:  Btvaau  v.  Bri$* 
eoe,  4  Har.  k  J.  140;  and  it  is  npon  this  principle  that  a  lessee  ia  entitled  to 
emblements  as  against  the  purchaser  of  lands  sold  under  a  decree  of  foreclos* 
nre:  C(usUly  v.  Rhodes,  12  Ohio,  88;  or  upon  a  judgment  at  law:  Biffffs  v. 
Brown,  2  Serg.  &  R.  14;  Adams  v.  MeKesson*s  Ex'x^  53  Pa.  St  81.  Gar- 
deners and  nurserymen  may,  after  the  lease  ezpitres,  remove  trees,  shrubs,  etc, 
planted  by  them  with  an  express  view  to  sale,  and  in  the  necessary  course  of 
their  trade:  PenlUm  v.  Rohart,  2  East,  90;  Lee  v.  Risdan,  7  Taunt  191.  Hot 
they  must  do  so  immediately,  or  within  such  time  as  may  be  agreed  upon,  or 
the  title  will  vest  in  the  owner  of  the  reversion:  Brooks  v.  Oalster,  51  Barb. 
200.  Emblements  may  be  claimed  in  hemp,  flax,  saffron,  and  other  like 
things,  in  melons  and  potatoes,  in  grain,  and  in  hope,  although  they  spring 
from  old  roots,  because  they  are  annually  manured  and  require  cultivation: 
Latham  v.  Atwood,  Cro.  Car.  515;  Evcais  v.  Roberts,  5  Bi^.  &  Cress.  832. 
As  to  the  tenant's  right  to  remove  manure  accumulated  on  the  leased  premises, 
see  *' Tenant's  Right  to  Remove  Fixtures,"  infra.  It  is  also  very  important 
in  this  country  to  note  the  fact  that  emblements  include  the  straw  which  sup- 
ports the  grain:  Craig  v.  Dale,  1  Watts  &  S.  509;  S.  C,  37  Am.  Dec.  477;  Fobes 
V.  ShaUuck,  22  Barb.  568;  Iddings  v.  NagU,  2  Watts  &  S.  22;  but  they  do  not 
include  growing  grass,  even  if  produced  from  seed  and  ready  to  be  cut  for  hay, 
because  it  cannot  be  sufficiently  distinguishable  from  the  natural  product: 
Reiff  V.  Reiff,  64  Pa.  St.  134.  Preparing  l&nd  for  the  reception  of  seed;does 
not  confer  a  right  to  emblements;  it  does  not  attach  at  all  until  the  seed  is 
sown:  Price  t.  Pickett,  21  Ala.  741.  If  the  tenant,  during  his  occupation,  by  his 
labor  annexes  to  the  farm  part  of  a  waste  tract  of  land  formerly  unsubdued,  it 
will  inure  to  the  benefit  of  the  landlord,  and  the  tenant  has  no  right  to  claim 
compensation:  Doe  v.  MurrtU,  8  Car.  &  P.  134.  A  mortgagee,  as  against  the 
mortgagor  and  his  grantees,  has  the  paramount  title  to  emblements,  and 
therefore  a  lessee  of  the  mortgagor,  under  a  lease  executed  subsequent  to  the 
mortgage,  is  not  entitled,  as  against  the  mortgagee,  to  crops  growing  on  the 
mortgaged  premises  at  the  time  of  the  foreclosure  and  sale  of  the  premises; 
and  the  mortgagee,  becoming  the  purchaser,  may  maintain  trespass  against 
the  lessee  for  taking  and  carrying  away  the  crops:  Jjane  v.  King,  8  Wend. 
584;  Howell  v.  Schcnck,  24  N.  J.  L.  89.  It  is  otherwise,  however,  as  to  a  ten- 
ant on  shares  with  the  assent  of  the  mortgagee:  Congden  v.  8cu\ford,  Lalor's 
Sup.  196;  Armstrong  v.  Bicknell,  2  Lans.  21C;  aod  see  Mayo  v.  Fletcher,  14 
Pick.  525.  The  reason  of  the  rule  allowing  the  usual  emblements  to  a  tenant 
for  life,  or  at  will,  properly  excludes  a  tenant  for  years  from  the  exercise  of 
this  privilege.  He  must  suffer  the  consequences  of  his  own  folly,  as  already 
stated  above,  if,  with  a  full  knowledge  of  the  period  when  he  will  be  obliged 
to  quit,  he  sows  what  he  knows  he  cannot  reap:  See  cases  cited  to  this  point 
«bove.  But  by  the  custom  of  the  country  in  particular  districts,  he  will  l>e 
allowed  to  re-enter  and  cut  the  com,  etc.,  wbfch  he  has  sown,  after  his  lease 
has  run  out.    The  law  concerning  local  customs  between  landlord  and  tenant 
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will  be  found  discussed  in  an  extended  note  to  Governor  v.  WUhen,  50  Am. 
Dec.  101.  Every  demise,  in  respect  to  matters  of  which  the  parties  are 
■ilent,  is  open  to  explanation  by  the  general  usage  and  custom  of  the  country 
or  district  where  the  land  lies;  and  every  person,  under  such  circumstances, 
is  supposed  to  be  cognizant  of  the  custom,  and  to  contract  with  reference  to 
it:  Van  Nets  v.  Pacard,  2  Pet.  148.  By  the  custom  of  Pennsylvania,  a  lessee 
for  a  term  certain  is  entitled  to  the  way-going  crop,  that  is,  the  grain  sown 
in  the  autumn,  to  be  reaped  the  next  harvest,  though  such  right  be  not  rec- 
ognized in  the  contract;  and  he  may  enter  to  gather  it,  or  may  maintain  tres- 
pass for  it  against  the  lessor  or  his  vendee,  after  the  expiration  of  the  lease: 
34  Am.  Dec.  465;  Stvliz  v.  Dickey,  5  Blnn.  2S5;  CwnfoH  v.  Duncan,  1  Miles, 
231;  Bigga  v.  Brovm,  2  Serg.  ft  R.  14;  Clark  v.  Harvey,  64  Pa.  St.  142;  Id- 
dinga  v.  Nagle,  2  Watts  &  S.  22;  Hunter  v.  Jones,  2  Brewst.  370;  S.  C,  7 
PhiU.  233.  So  in  New  Jersey:  Van  Doren  v.  EverUt,  5  N.  J.  L.  460;  but  not 
for  spring  crops,  as  oats,  whefe  the  tenancy  expires  at  the  usual  termination 
of  the  agricultural  year,  unless  sown  by  the  consent  of  the  landlord:  Howeli 
V.  Schenck,  24  Id.  89^  So  does  the  custom  exist  in  Ohio:  Fotier  v.  Robinson^ 
6  Ohio  St.  90;  and  in  Delaware  it  exists  as  to  wheat,  but  not  as  to  oats:  Tem- 
pleman  v.  BiddU,  1  Harr.  (Del.)  522;  see  also  Hudson  v.  Porter,  13  Conn.  59; 
Direka  v.  Brant,  56  Md.  500.  Contra,  as  to  custom,  and  as  to  what  constitutes 
a  good  custom,  see  Harris  v.  Carson,  30  Am.  Dec.  510.  In  general,  all  the 
hay,  straw,  grass  severed,  dead  and  live  stock,  and  every  personal  thing  upon 
the  farm  at  the  end  of  the  term  belongs  to  the  tenant,  and  he  may  rightfully 
remove  them,  unless  there  be  some  custom  of  the  country  to  the  contrary,  or 
an  express  stipulation  with  the  landlord.  Stipulation,  of  course,  is  para- 
mount to  custom.  If,  however,  there  be  neither  custom  nor  stipulation  to 
the  contrary,  the  crops  which  are  in  the  ground,  or  shall  not  have  been  severed 
before  the  expiration  of  the  term,  will  belong  strictly  to  the  landlord:  Caldc' 
coU  v.  Smythks,  7  Car.  &  P.  808;  Hudson  v.  Porter,  13  Conn.  59.  And 
finally,  where  the  tenant  is  entitled  to  emblements,  he  also  has  the  right  of 
access  and  entrance  to  and  departure  from  the  leased  premises  for  the  pur- 
pose of  reaping  and  carrying  away  his  crops.  His  vendee  or  under-tenant 
has  the  same  right;  but  neither  of  them  has  any  exclusive  right  of  occupa- 
tion: Or^fUhs  V.  Puleston,  13  Mee.  ft  W.  357;  Beavan  v.  Delahay,  1  H.  Black. 
5;  Bevans  v.  Briscoe,  4  Har.  ft  J.  139. 

4.  Tenant's  Eight  to  Rehovb  Fdcthbes  after  Expiration  or  his 
Term. — The  general  subject  of  fixtures,  when  erected  by  owner  of  the  free- 
hold, is  treated  in  a  well-written  and  philosophical  note  to  Oray  v.  Holdship,. 
17  Am.  Dec.  686.  As  to  what  are  fixtures,  see  also  brief  note  to  Hunt  v. 
MuUanphy,  14  Id.  303;  Oqfield  v.  Hapgood,  28  Id.  290,  and  cases  cited  in 
note  thereto  293;  Estate  qf  Hinds,  34  Id.  542;  Stockwell  v.  Marks,  35  Id.  266. 
The  relaxation  in  favor  of  tenants,  of  the  strict  general  rule  of  law  concerning 
fixtures,  is  quite  fully  shown  in  the  important  case  of  Combs  v.  Jordan,  22  Id. 
236,  259.  The  value  of  this  case  will  be  found  in  the  numerous  authorities 
cited;  and  in  Holmes  v.  Tremper,  11  Id.  241-244,  will  be  found  a  note  de- 
voted to  the  discussion  of  the  question  when,  or  within  what  time,  a  tenant 
must  exerdse  the  right  to  remove  his  fixtures,  or  be  precluded  from  asserting 
his  claim  to  them.  Manure,  as  a  fixture,  is  treated  of  at  length  in  a  note  to 
Kittredge  v.  Woods,  14  Id.  396.  The  following  cases  also  treat  of  it  as  such: 
Danids  v.  Pond,  32  Id.  269;  Craig  v.  Dale,  37  Id.  477;  SmUhwiek  v.  EUison^ 
88  Id.  697;  Lewis  v.  Jones,  50  Id.  550,  and  note  554;  Needham  v.  Allison,  24 
N.  H.  355;  Middlebrook  v.  Corwm,  15  Wend.  169.  That  straw  left  on  the 
field  is  not  manure,  see  Fobes  v.  Shattuck,  22  Barb.  568;  Crasg  v.  Dcde,  1 
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Watts  ft  S.  609;  S.  C,  37  Am.  Dec.  477.  There  aeenui  to  be  d  few  other 
cases  not  cited  in  the  foregoing  authorities,  and  which  may  here  be  referred 
to.  Some  of  these  cases  hold  that  a  tenant  who  has  put  trade  fixtures  into  a 
building  has  a  right  to  remove  them  if  it  can  be  done  without  permanent  in- 
jury to  the  freehold,  provided  the  right  is  exercised  within  a  reasonable  time 
afi«r  the  expiration  of  the  term;  and  such  time  appears  to  refer  only  to  the 
period  that  the  tenant  remains  in  possession  after  the  death  of  his  lease:  Al- 
ien V.  Kennedy,  40  Ind.  142;  Kisaam  v.  Barclay,  17  Abb.  Pr.  360;  WhUing  ▼. 
Birastowy  4  Pick.  310.  The  right  of  the  tenant  to  fixtures  which  he  may  law- 
fully remove  is  lost  only  by  quitting;  and  if  the  landlord  has  prevented  the 
removal  by  an  attachment  of  the  fixtures,  the  right  is  not  lost,  even  by  leav- 
ing the  premises:  Ex  parte  Hemenway,  2  Low.  496;  HiU  v.  Sewald,  53  Pa.  St. 
271.  Some  of  the  other  cases  above  referred  to  hold  that  a  tenant  who  has 
erected  buildings,  e^en  for  the  pnrpoees  of  trade,  upon  the  demised  premises 
4ias  a  right  to  remove  them  at  or  before  the  end  of  his  term,  but  not  after- 
wards: Beer9  v.  St.  John,  16  Ck>nn.  322;  BicheU  v.  Johnson,  8  Cal.  36;  Kitnan 
V.  Barclay,  17  Abb.  Pr.  360;  TaU  v.  Bktciimme,  48  Miss.  1;  while  others 
liold  that  where  the  tenancy  has  been  unexpectedly  terminated,  the  tenant 
ahould  have  a  reasonable  time  thereafter  in  which  to  offset  the  removal:  Out- 
hony  V.  Jones,  19  N.  Y.  238;  that  where  the  landlord  had  enjoined  the  re- 
moval of  fixtures  while  the  tenant  was  in  possession,  he  oould  not  object  to 
the  tenant  removing  them  within  ^  reasonable  time  after  the  dissolution  o! 
the  injunction,  though  the  tenant  w^  not  then  in  possession:  Mason  v.  Fenn, 
13  IlL  525;  and  that  where  the  tenant  has  erected  buildings  which,  by  agree- 
ment, he  has  the  right  to  remove,  he  may  make  such  removal  after  his  term 
expires,  and  while  he  remains  in  possession  of  the  premises:  Dubois  v.  KeUy, 
10  Barb.  496;  but  they  must  be  removed  within  a  reasonable  time,  and  with- 
out substantial  injury  to  the  freehold:  Powell  v.  McAshan,  28  Mo.  70;  KtJtl- 
tnann  v.  Meiers  7  Mo.  App.  260.  What  is  a  reasonable  time  for  the  removal 
is  to  be  determined  from  all  the  facts  and  circumstances  of  t!ie  case:  See 
KvMnuxnn  v.  Meier,  supra.  Renewal  of  the  lease  without  a  reservation  of  the 
fixture  does  not  afiect  the  tenant's  rights  as  owner  thereof:  Devin  v.  Dough' 
erty,  27  How.  Pr.  455;  contra:  Shepard  v.  SpauUUng,  4  Met.  416;  see  Hop- 
kins y.  Oilman,  47  Wis.  581. 


State  v.  MoDupfib. 

[84  Nkw  Hampshibe.  623.] 

Dogs  a&b  Dombstioated  or  Tame  Animals,  and  a»  much  th»- subject  of 
property  or  ownership  as  horses,  cattle,  or  sheep-. 

Trespass  or  Trover  will  Lib  for  Doo. 

Deliyeet  of  Doo  is  Oood  Consideration  for  Assumpsit. 

Assault  may  be  Justified  in  Defense  of  Onb's  Doo. 

Dogs  were  not  Subjects  of  Laboeny  at  Common  Law,  although  the 
owner  could  maintain  a  civil  action  for  injuries  to  them. 

Doo  WITHOUT  Collar  is  Subject  of  Property,  and  Trover  may  bb  Main- 
tained FOR  its  Conversion,  even  where  the  statute  legalizes  the  killing 
of  such  dog. 

AonoN  FOR  Killing  Dog  may  be  Maintained  without  Showing  that  it  is 
of  any  pecuniary  value.  That  is  a  question  for  the  jury,  after  hearing 
evidence  of  the  peculiar  qualities  and  properties  of  the  animaL 


Digitized  by 


Google 


Jan.  1857.]  State  v.  McDuffik.  617 

Lkqisultiyx  Bnaotmknt  that  No  Pxbson  shall  be  Liable  bt  Law  voh 
KiLLnvo  Any  Doo  not  having  around  his  neck  a  ooUar  of  brass,  tin,  or 
leather,  wiih  the  name  of  its  owner  or  owners  carved  thereon,  is  equiva- 
lent to  a  legislative  declaration  that  the  killing  of  all  dogs  having  the 
required  collars  is  unlawful  and  unjustifiable. 

Doos  Kbft  with  Lawful  Collars  on  are  as  fully  within  the  purview  of  the 
statute  against  willful  and  malicious  injury  to  personal  estate  as  any 
other  species  of  personal  property. 

IkDIOTMBNT  J  I£S  TOR  WiLLFUL  AND  MaLIOIOUS  DESTRUCTION  OF  DoO  alleged 

to  have  been  worth  fifty  dollars,  and  to  have  had  around  its  neck  a  brass* 
collar  with  its  owner's  name  engraved  thereon,  where  the  statute  im- 
poses a  punishment  for  malicious  mischief  to  personal  property,  makes« 
dogs  the  legitimate  subject  of  property,  and  specially  protects  those  hay- 
ing the  required  collars  on. 

Ln>iOTicKiiT  for  killing  a  dog.    The  facts  are  in  the  opinion^ 

Wheeler,  for  the  respondent. 

Eamlin,  for  the  state. 

Bj  Court,  Fowler,  J.  The  indictment  in  this  case  is  founded 
on  the  eighteenth  section  of  the  two  hundred  and  fifteenth 
chapter  of  the  revised  statutes,  which  is  in  these  words:  "II 
any  person  shall  willfully  and  maliciously  commit  any  act 
whereby  any  tree  placed  or  growing  for  ornament  or  use  in  any 
garden,  yard,  street,  square,  or  other  place,  or  whereby  the  real 
or  personal  estate  of  another  shall  be  injured,  such  person  shall 
be  punished  by  imprisonment  in  the  common  jail  for  a  term  not 
less  than  thirty  days  nor  more  than  one  year,  or  by  fine  not  ex- 
ceeding one  hundred  dollars,  or  by  both  of  said  punishments,, 
in  the  discretion  of  the  court." 

It  alleges  that  the  respondent,  on  the  thirteenth  day  of  Octo- 
ber last,  at  Bochester,  in  this  county,  did  unlawfully,  willfully,, 
and  maliciously  shoot,  kill,  and  destroy  a  dark,  brindled  dog^ 
the  property  of  one  Daniel  McDuffie,  and  part  of  his  personal 
estate,  of  the  value  of  fifty  dollars,  and  then  and  there  having 
around  his  neck  a  brass  collar,  with  his  owner's  name  engraved 
thereon,  whereby  the  personal  estate  of  said  Daniel  McDuffie* 
was  injured. 

The  only  objection  that  has  been  urged  to  the  maintenance 
of  this  indictment  rests  on  the  assumption  that  dogs  are  not 
the  subject  of  property,  and  therefore  not  personal  estate  capa- 
ble of  being  willfully  and  maliciously  injured  within  the  mean- 
ing of  the  statute.  We  can  perceive  no  foundation  for  this 
objecUoD.  Dogs  are  domesticated  or  tame  animals,  and  as 
much  the  subject  of  property  or  ownership  as  horses,  cattle,  oi 
sheep*     Trespass  or  trover  will  lie  for  them.    The  delivery  of  » 
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dog  is  &  good  oonsideration  for  an  assumpsU.  An  assault  may 
be  justified  in  defense  of  one's  dog:  Case  of  Swans,  7  Co.  18  a; 
Ireland  y.  Eiggins,  Cro.  Eliz.  125;  Com.  Dig.,  tit.  Biens,  F;  2 
Bla.  Com.,  Chitty's  ed.,  391-393,  notes. 

A  dog  without  a  collar  is  the  subject  of  property,  and  trover 
luay  be  maintained  for  its  conversion,  even  where  the  statute 
legalizes  the  killing  of  such  dog:  Cummings  v.  Perham,  1  Met. 
555. 

It  is  not  necessary  for  the  maintenance  of  an  action  for  kill- 
ing a  dog  that  it  should  be  shown  to  be  of  any  pecuniary  value. 
It  is  for  the  juiy  to  judge  of  the  value  after  hearing  the  evidence 
of  the  peculiar  qualities  and  properties  of  the  animal:  Dodaon 
v.  Mock,  4  Dev.  &  B.  L.  U6  [32  Am.  Dec.  677];  Dunlap  v.  Sny- 
der, 17  Barb.  561;  LeuU  v.  Slrok,  6  Serg.  &  R.  34. 

By  the  common  law,  although  the  owner  might  have  a  lawful 
property  in  dogs,  and  maintain  a  civil  action  for  any  injury  in 
respect  to  them,  larceny  could  not  be  committed  of  them:  1 
Hale  P.  C.  512.  This  was  said  to  be  in  respect  to  the  baseness 
of  their  nature,  because,  though  reclaimed  and  made  tame,  they 
serve  not  for  food,  but  pleasure,  and  so  differ  from  pheasants, 
swans,  etc.,  made  tame,  which,  though  wild  by  nature,  serve  for 
food:  Id.  511,  512. 

But  a  man  may  have  property  in  some  things  which  are  of  so 
base  a  nature  that  no  felony  can  be  committed  of  them;  and^ 
no  man  shall  lose  life  or  member  for  them,  as  of  a  blood-hound 
or  mastiff:  Case  of  Svoans,  7  Co.  18  a;  Bex  v.  Searing,  Buss.  & 
By.  350;  Norton  v.  Ladd,  5  N.  H.  204  [20  Am.  Dec.  573]. 

By  an  act  of  the  10  Gko.  m,  c.  18,  the  stealing  of  dogs  sub- 
jected the  offender  to  fine  or  imprisonment  and  whipping  for 
ir'vjnmary  proceedings:  Bain's  Justice,  tit.  Dogs;  Bex  v.  Helps, 
8  Mau.  &.  Sel.  331. 

In  New  York,  a  justice  of  the  supreme  court  refused  to  release 
one  indicted  for  grand  larceny  in  stealing  a  dog,  valued  at  one 
hundred  dollars,  and  committed  to  prison  for  want  of  bail,  in- 
clining to  the  opinion  that  dogs  were  the  subject  of  larceny  under 
the  statutes  of  that  state:  Fe&jg^  v.  Maloney,  1  Park.  Cr.  693. 

But  we  do  not  deem  it  material  to  the  decision  of  the  question 
before  us  whether  dogs  are  or  are  not  the  subject  of  larceny. 
Admitting  that  by  our  laws  they  are  not,  it  by  no  means  follows 
that  they  may  not  be  the  subject  of  the  willful  and  malicious 
injury  punished  by  the  act  under  which  the  present  indictment 
was  found.  The  evident  design  of  that  act  was  to  afford  more 
effectual  protection  against  injuries  to  properly  under  aggra- 
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vated  circumstances,  by  poniBhing  as  criminal  offenses  acts 
which  before  its  passage  had  been  regarded  only  as  civil  injuries. 
And  we  can  see  no  reasoD  why  the  property  of  its  owner  in  a 
valuable  dog  is  not  quite  as  deserving  of  protection  against  the 
willful  and  malicious  injuiy  of  the  reckless  and  malignant,  as 
property  in  fruit,  shade,  or  ornamental  trees,  whether  standing 
in  the  garden  or  yard  of  their  owner,  or  in  a  public  street  or 
square,  or  any  other  species  of  personal  property. 

It  is  true,  the  legislature,  in  order  to  secure  proper  responsi- 
bility for  damages  sometimes  committed  by  these  animals,  have 
deemed  it  advisable  to  enact  that  no  person  shall  be  liable  by 
law  for  killing  any  dog  found  not  having  around  his  neck  a 
collar  of  brass,  tin,  or  leather,  with  the  name  of  its  owner  or 
owners  carved  or  engraved  thereon:  R.  S.,  c.  127,  sec.  5.  But 
these  very  provisions  presuppose  the  unlawfulness  prior  to  their 
enactment  of  killing  any  dogs,  and  undertake,  by  a  species  of 
outlawry,  to  sanction  the  killing  of  such  as  shall  be  found  with- 
out a  particular  kind  of  collar,  marked  in  a  particular  manner 
with  their  owners'  names;  the  adoption  of  such  an  enactment  is 
equivalent  to  a  legislative  declaration  that  the  killing  of  all  dogs 
having  the  required  collars  is  unlawful  and  unjustifiable. 

The  dog  which  the  respondent  is  charged  with  having  mali- 
<!iou8ly  killed  is  alleged  to  have  been  of  the  value  of  fifty  dollars, 
and  to  have  worn  around  its  neck  a  brass  collar,  with  its  owner's 
name  engraved  thereon,  as  required  for  its  protection  ui.der  the 
statute.  As  this  dog  was  the  legitimate  subject  of  property, 
was  specially  protected  by  the  statute,  and  mubt  be  taken,  for 
the  purposes  of  the  present  motion,  to  have  been  worth  fifty 
•dollars  to  its  owner,  we  entertain  no  doubt  that  its  willful  and 
malicious  destruction,  as  charged  in  the  indictment,  was  an  in- 
jury to  the  personal  estate  of  its  owner,  within  the  meaning  of 
the  statute  on  which  the  indictment  is  founded. 

The  motion  to  quash  must  therefore  be  denied. 

Doos  WBSS  NOT  Subject  of  Larcent  at  Comfoir  Law:  See  notes  to 
■State  V.  Homes,  57  Am.  Deo.  277,  cUaotiasing  the  rabjeot  of  laroeny  at  length; 
Dodaon  ▼.  Mock,  32  Id.  679. 

Killing  Dog  is  Indictablb  Oftensk,  although  a  dog  was  admitted  to 
•ftiave  at  common  law  no  recognized  valne  as  property:  See  notes  to  State  v. 
RcbrMon,  32  Am.  Dec.  665;  Dodaon  v.  Mock,  Id.  679.  But  the  injuiy  must 
amount  to  a  killing,  because  merely  wounding  an  animal  was  not  an  indict- 
-able  offense  at  common  law:  See  note  to  State  v.  Robhison,  cited  supra. 

Trespass  will  Lib  for  Killing  Another's  Dog,  and  the  pecuniary 
value  of  the  dog  need  not  be  proved  to  sustain  the  action:  Dodson  v.  Mock, 
92  Am.  Deo.  677. 
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Thb  principal  casb  was  citbd  in  the  briefs  cf  counBel  in  ffurd  v.  Cket- 
ley,  55  N.  H.  21,  where  it  was  held,  under  the  statute  providing  that  no  one 
should  be  liable  for  killing  any  dog  not  haying  a  lawful  collar  around  his 
neck,  that  a  count  in  trespass,  in  common-law  form,  for  killing  a  dog,  might 
br  amended  by  inserting  an  allegation  that  the  dog  had  around  hia  neck  a 
•ollar  of  brass*  with  the  owner's  name  engraved  thoreoiL 


HuBBAED  V.  City  op  Concord. 

[85  Nbw  Hampshxbx,  63.] 

Ikoompstxnt  Evidbkob  for  Plaintiff,  in  Actions  against  Towns,  fob 
Injuribs  Caused  by  Defbctivb  Sidewalks.— It  is  incompetent  for 
the  plaintiff  to  prove  that  other  persons,  in  passing  upon  the  sidewalk 
at  the  place  of  the  accident,  had  met  with  difficulty,  and  slipped  there, 
where  the  alleged  defect  in  the  highway  was  its  slippery  condition 
caused  from  ice.  It  is  excluded  for  the  reason  that,  if  admitted,  it  would 
present  a  collateral  issue,  with  all  its  attendant  circumstances,  and  thus 
raise  an  issue,  material  in  the  ca«e,  which  the  other  party  was  not  bound 
to  be  prepared  to  meet. 

Inoompbtent  Evidencb  for  Defendant,  in  Actions  against  Towns,  for 
Injuries  Caused  bt  Defbctivb  Sidewalks. — It  is  incompetent  for 
defendant  to  prove  that  sidewalks  similarly  constructed,  or  constructed 
in  any  given  manner,  were  common  in  other  cities,  towns,  or  localities, 
either  for  the  purpose  of  showing  that  the  sidewalk  was  properly  con- 
structed, or  that  the  plaintiff  did  not  exercise  proper  care  and  prudence 
in  passing  over  it. 

Iir  Action  against  Town  for  Injury  Occasioned  bt  Defective  High- 
way, it  is  erroneous  to  instruct  the  jury,  with  reference  to  the  degree  of 
care  and  prudence  to  be  exercised  by  one  traveling  over  a  highway, 
"  that  if  the  highway  was  defective,  and  the  plaintiff  knew  of  the  defect, 
yet  if  it  were  not  of  a  character  from  which  an  injury  must  so  manifestly 
result  as  to  render  it  unreasonable  to  attempt  to  pass,  the  plaintiff  was 
entitled  to  recover,  otherwise  not."  It  is  erroneous  in  omitting  all  ref- 
erence to  the  degree  of  care  and  prudence  required  in  the  case,  in  sug- 
gesting no  common  standard  to  which  the  answer  of  the  jury  can  be 
referred,  and  in  giving  more  latitude  to  the  traveler  than  what  is  suffi- 
cient to  exonerate  the  town  from  liability. 

Ill  Action  against  Town  for  Injury  Caused  by  DBFEonYE  Highway, 
it  Is  correct  to  instruct  the  jury  that  the  town  was  bound  at  all  times  to 
have  its  highways  in  a  reasonably  safe  condition  for  the  customary  travel, 
if  the  instruction  is  accompanied  with  a  proper  explanation  of  the  phrase 
"reasonably  safe,'*  and  a  proper  qualification  of  the  expression  **at  all 
times,"  so  as  to  limit  it  to  all  times  when  the  circumstances  wei^  such  as 
to  admit  of  their  highways  being  in  the  reasonably  safe  condition  re- 
quired. So  explained  and  qualified,  it  is  unexceptionable;  othei  cnse,  it 
is  not. 

fi  u  Erroneous  to  Instruct  Jury,  in  Action  against  Town  ^t)R  In- 
jury Caused  by  Defective  Highway,  that  it  would  form  no  answef 
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to  the  dum  of  the  trayeler  for  damages  who  should  suffer  an  injury  result* 
ing  from  a  defect  in  the  liighway,  without  any  faalt  on  his  part,  even 
thongh  the  defect  was  produced  by  the  elements,  and  the  defendants  had 
no  notice  of  it,  or  opportunity  to  repair  it.  This  position  is  too  unrea- 
sonable and  too  severe  upon  towns  to  be  sustained.  It  subjects  them  to 
penalties  for  misfortunes  falling  upon  the  traveler,  not  merely  without 
fault  or  negligence  on  their  part,  but  against  which  the  most  unremit- 
ting vigilance  and  the  most  lavish  expenditure  are  unavailing. 

JUBT    SHOULD     BS    InSTBUCTED,    IN    ACTION    AGAINST    ToWN    fOR    InJUBY 

Caused  bt  Drtrgt  in  Sidewalk,  produced  by  the  elements,  that  if  the 
injury  resulted  from  the  condition  of  the  sidewalk,  produced  by  the 
recent  sudden  action  of  the  elements,  the  defendants  were  not  chargeable 
unless,  under  the  circumstances,  they  ought  to  have  repaired  the  defect 
before  the  accident  happened,  and  had  reasonable  opportunity  to  do  so; 
and  that  if  they  could  have  had  no  such  notice  and  reasonable  opportu- 
nity as  would  have  enabled  them  to  repair  it,  the  defect  was  not  an  ''ob- 
struction, insufficiency,  or  want  of  repairs**  contemplated  by  the  statute, 
giving  to  travelers  a  remedy  against  the  town. 

Law  Exonerated  Town  from  Liability  for  Injury  caused  in  attempt- 
ing to  pass  over  a  dangerous  and  defective  sidewalk  where  the  traveler 
takes  such  a  degree  of  risk,  such  a  probability  or  possibility  of  injury, 
that  men  of  common  care  and  prudence  would  not,  under  ordinary  cir- 
cumstances, try  the  experiment  at  their  own  risk. 

Whether  Highway  is  or  is  not  in  Suitable  State  of  Repair  for  the 
travel  passing  thereon  is  a  question  for  the  jury  under  the  particular  cir- 
cumstances of  each  case;  among  which  are  the  nature  of  the  route,  the 
character  of  the  ground,  the  kind  and  amount  of  travel,  and  the  ability 
and  means  of  the  town  to  improve  it  in  the  particular  involved  in  the 
inquiry. 

^^OiSTRUonoNs,"  "Iksuffioienoibs,'*  and  "  Want  of  Repairs'*  Defined. 
In  determining  what  oonstitutes  a  defect  within  the  statute  subjecting 
towns  to  liability  for  injuries  resulting  from  obstructions,  insufficiencies, 
or  want  of  repairs  in  their  highways,  it  must  be  considered  that  nothing 
is  an  obstruction  which  the  town  was  not  bound  to  have  removed  at 
the  time  of  the  injury,  under  the  circumstances  of  that  particular  case; 
nothing  an  insufficiency  which  it  was  not  reasonably,  having  refer- 
ence to  those  circumstances,  bound  then  to  have  improved;  nothing  a 

^  want  of  repairs  which  in  the  same  view  it  was  not  bound  to  have 
amended. 

Towns  are  not  Insurers  against  Damages  Arising  from  Causes  Which 
No  Human  Foresight  can  Anticipate,  no  human  power  can  avert, 
and  no  human  means,  without  time  and  opportunity,  can  remedy;  under 
a  statute  making  them  liable  for  injuries  resulting  from  obstructions, 
insufficiencies,  or  want  of  repairs  in  their  highways. 

▲oruAL  Notice  is  not  Required  to  be  Given  to  Traveler  of  Every 
Specifio  Obstruction  on  a  public  highway.  Knowledge  that  there  is  a 
probability  of  danger  is  more  than  enough.  It  is  sufficient  that  he  has 
notice  or  knowledge  enough  of  facts  to  put  him  <m  inquiry. 

Ga8b  for  an  injury  to  the  plaintiff,  alleged  to  have  been 
occasioned  by  a  defect  in  a  highway  in  the  ciiy  of  Concord, 
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which  the  city  was  bound  to  keep  in  repair.  The  defective 
sidewalk  in  question  was  constructed  with  a  step  from  it  down 
to  a  passage-way,  crossing  it  at  right  angles,  and  aoother  step 
on  the  opposite  side  of  the  passage-way,  from  that  up  to  the 
sidewalk  beyond,  and  with  a  elope  each  way  from  the  middle  of 
the  sidewalk  to  the  right  and  left,  where  it  crossed  the  passage- 
way. It  was  on  this  passage-way  that  plaintiff  fell  and  broke 
his  arm.  Both  the  sidewalk  and  the  passage-way,  at  the  titue 
of  the  accident,  were  very  icy  and  slippery,  as  were  all  parts  of 
the  streets  in  the  city,  ice  having  accumulated  thereon  by  reason 
of  rain  and  sleet  that  had  been  falling  during  the  day  previous 
to  the  evening  of  the  accident,  and  in  the  earlier  part  of  the 
evening  of  the  same  day.  The  sidewalk  was  the  way  most  trav- 
eled by  persons  having  occasion  to  pass  from  the  hotel  which 
plaintiff  left  to  the  one  to  which  he  was  going.  The  night  was 
exceedingly  dark,  but  very  many  persons  were .  on  the  streets 
that  evening,  and  many  passed  over  the  place  of  the  accident. 
One  witness  testified  that  the  sidewalk  where  it  crossed  the  pas- 
sage-way was  wide  enough  only  for  one  person  to  pass  at  a  time 
upon  the  ridge  in  the  middle  of  the  sidewalk  without  stepping 
upon  the  slope  to  the  right  or  left.  Other  witnesses  testified 
that  the  width  between  the  slopes  was  greater.  The  court  re- 
jected evidence  offered  by  defendants  tending  to  show  that  side- 
walks constructed  in  a  similar  manner  to  the  one  in  question 
were  to  be  found  in  Boston  and  other  cities,  but  allowed 
the  plaintiff  to  show  that  other  persons,  in  passing  upon  the 
sidewalk  at  the  place  of  the  accident,  had  met  with  difiBlculty 
and  slipped  there.  Besides  the  instructions  discussed  at  length 
in  the  opinion  of  the  court,  the  juiy  were  instructed  that  the 
plaintiff  was  not  entitled  to  recover  unless  they  should  be  satis- 
fied upon  the  whole  evidence  in  the  case  that  he  was  conducting 
himself  with  ordinary  care  and  prudence  at  the  time  of  the  in-, 
jury.     Verdict  for  the  plaintiff. 

W.  H.  BartleU,  for  the  defendants. 
Cuahing,  for  the  plaintiff. 

By  Court,  Sawyeb,  J.  The  principal  questions  in  this  case 
arise  upon  the  instructions  of  the  jury  in  relation  to  the  liability 
of  towns  for  injuries  resulting  from  defects  in  their  highways, 
produced  by  the  action  of  the  elements,  natural  causes,  over 
which  human  power  has  no  control,  without  notice  to  the  town 
or  opportunity  to  repair  them,  and  in  relation  to  the  degree  of 
care  and  prudence  necessary  to  be  exercised  by  the  traveler  in 
passing  upon  a  defective  highway. 
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Among  the  other  questions  raised  by  the  case  are  two  in  rela- 
tion to  the  admissibility  of  eyidence,  which,  in  the  event  of  a 
new  trial,  may  again  become  material,  and  which  I  will  proceed 
to  dispose  of  before  considering  the  other  more  important  ques- 
tions. 

First:  Was  it  competent  for  the  plaintiff  to  prove  that  other 
persons,  in  passing  upon  the  sidewalk  at  the  place  of  the  acci- 
dent, had  met  with  difSculty  and  slipped  there  ? 

In  Collins  v.  Dorchesler,  6  Cush.  396,  evidence  of  a  similar 
character  was  offered  for  the  purpose  of  proving  the  highway 
defective,  and  rejected  by  the  court  at  the  trial,  on  the  ground 
that  it  would  raise  a  collateral  issue,  and  result  in  testing  the 
point  in  dispute  by  another  equally  doubtful.  This  ground  was 
sustained  by  the  whole  court,  it  being  said  by  Metcalf,  J.,  in 
delivering  the  opinion,  that  this  testimony  concerning  collateral 
facts  would  furnish  no  legal  presumption  as  to  the  principal 
facts  in  dispute,  and  the  defendants  were  not  bound  to  be  pre- 
pared to  meet  it. 

The  distinction  suggested  by  the  counsel  for  the  plaintiff  in 
the  argument  of  this  cause,  that  the  evidence  in  Collins  v.  Dor* 
Chester,  supra,  show  i^^hat  was  the  condition  of  the  highway  at 
a  time  prior  to  the  happening  of  the  accident,  and  could  not 
therefore  be  evidence  of  what  it  was  at  the  time  of  the  accident, 
was  not  adverted  to  by  the  court  in  that  case  as  the  ground  of 
the  decision.  In  that  case,  and  also  in  Aldrich  v.  Pelham,  1 
Gray,  610,  in  which  a  question  of  the  same  character  was  in- 
volved as  in  Collins  v.  Dorchester,  supra,  the  ground  distinctly 
presented  is,  that  the  evidence,  if  admitted,  would  present  a 
collateral  issue,  with  all  its  attendant  circumstances,  and  thus 
raise  an  issue  material  in  the  case,  which  the  other  party  was 
not  bound  to  be  prepared  to  meet.  In  this  case  the  evidence 
could  have  no  other  effect  than  to  lead  the  jury  to  the  conclu- 
sion that  the  sidewalk  was  defective.  Whether  it  ought  to  have 
that  tendency  would  depend  upon  the  same  questions  in  refer- 
ence to  the  care  and  prudence  exercised  by  those  other  persons, 
and  all  the  other  circumstances  attending  these  particular  cases, 
as  arise  in  this  case  in  connection  with  the  plaintiff's  accident. 
Before  those  instances  of  difficulty  and  slipping  at  the  place  of  the 
accident  should  be  permitted  thus  to  bear  upon  the  questions  at 
issue  here,  it  ought  to  be  proved  to  the  jury  what  were  the  pre- 
cise circumstances  attending  them,  and  whether  they  did  or  not 
happen  under  such  circumstances  as  would  show  a  defect  for 
which  the  town  would  be  answ^sn^ble  in  tho6e  cases.     In  other 
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words,  a  trial  must  be  had  of  those  cases  as  between  the  town 
and  each  of  the  persons  who  met  with  the  difficulty  alleged,  in 
the  same  manner  and  upon  the  same  ground  as  are  involved  in 
this  case  between  these  parties.  It  is  clear  that  such  evidence 
is  incompetent. 

Secondly:  Did  the  court  properly  reject  the  evidence  offered 
by  the  defendants  showing  that  sidewalks  similar  to  that  in 
question  in  this  case  are  to  be  found  in  Boston  and  other  cities? 
This  evidence  could  have  no  legitimate  tendency  to  establish  the 
fact  that  the  sidewalk  was  constructed  at  this  place  in  such  man- 
ner as  to  be  reasonably  safe  and  convenient.  It  is  alleged  in  the 
writ  that  it  was  rough  and  uneven  and  incumbered  with  ice,  and 
that  a  steep  descent  existed  from  the  sidewalk  to  the  passage- 
way across  it,  of  about  eight  inches  at  the  middle  of  the  side- 
walk— the  descent  becoming  gradually  greater  towards  the  right 
and  left  by  reason  of  a  slope  each  way  from  the  middle  line  of 
the  sidewalk  towards  its  side  lines;  and  we  understand  the 
testimony  offered  that  sidewalks  like  this  are  common  in  Boston 
and  other  cities  to  have  particular  reference  to  the  construction 
of  the  sidewalk  with  this  step  and  slope.  That  sidewalks  are 
so  constructed  in  other  locaUties  can  have  no  tendency  to  prove 
that  it  was  proper  under  the  circumstances  here.  We  do  not 
understand  that  it  is  now  claimed  by  the  defendants  that  the 
evidence  was  competent  for  that  purpose;  but  it  is  contended 
that  it  was  competent  upon  the  question  whether  the  plaintiff 
exercised  proper  care  and  prudence  in  passing  upon  the  side- 
walk they  constructed.  As  we  tmderstand  the  position  taken 
by  the  defendants'  counsel,  the  jury  may  have  found  upon  the 
evidence  in  the  case  that  the  plaintiff's  fall  was  occasioned  by 
this  step  in  the  sidewalk,  he  walking  upon  it  in  a  dark  night  as 
though  it  were  level,  and  that  the  evidence  should  have  been  ad- 
mitted for  the  purpose  of  showing  that  as  sidewalks  in  Boston 
and  other  cities  are  not  unfrequently  constructed  in  this  way, 
the  plaintiff  was  not  in  the  exercise  of  the  proper  degree  of 
prudence  and  care  if  he  passed  along  upon  it  under  the  sup- 
position that  this  was  not  thus  constructed.  The  case  of  Ray- 
mond  V.  Lowell,  6  Gush.  531  [53  Am.  Dec.  57|,  is  cited  in  the 
argument  for  the  defendants  as  an  authority  that  such  evidence 
is  competent  for  that  purpo(;e.  From  the  opinion  delivered  in 
that  ease  by  Fletcher,  J.,  it  would  seem  that  evidence  of  that 
oharacterwas  admitted  at  the  trial;  and  it  is  said  by  the  learned 
judge  that  it  was  admissible  as  bearing  on  the  question  of  ordi- 
nary oare.     From  the  statement  of  the  case,  as  reported,  it 
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would  seem  ihat  the  evidence  was  rejected  when  offered  by  the 
defendants.  Whether  rejected  or  admitted,  the  case  cannot  be 
considered  an  authority  in  favor  of  the  position  here  taken  by 
the  defendants;  because,  if  rejected,  the  ruling  of  the  court  in 
rejecting  it  was  not  made  the  ground  for  setting  aside  the  ver- 
dict; and  if  admitted,  the  point  whether  properly  admitted  or 
not  was  not  raised  by  the  case,  the  verdict  being  against  the 
party  introducing  it. 

We  think  the  doctrine  cannot  be  sustained  upon  any  sound 
principle  that  the  degree  of  care  and  prudence  which  a  traveler 
who  sustains  injury  by  reason  of  an  alleged  defect  in  the  high- 
way is  to  exercise  in  passing  upon  it  is  in  any  way  to  be  made  to 
depend  upon  the  fact  that  in  other  localities  highways  are  occa- 
sionally or  frequently  constructed  in  any  given  manner.  If  the 
sidewalk  in  this  case,  at  the  time  of  the  accident,  was  in  a 
suitable  and  proper  condition,  with  the  step  and  slope  as  they 
existed,  for  that  place,  and  for  the  usual  travel  passing  upon 
it,  then  the  plaintiff  and  all  others  passing  thereon  were  bound 
to  know  that  it  was  so  constructed,  and  to  govern  themselves 
accordingly.  No  other  or  different  rule  can  be  applied  in  refer- 
ence to  the  care  and  prudence  which  the  traveler  is  to  exercise 
in  passing  along  a  sidewalk  so  constructed,  because  it  is  or  is 
not  common  in  other  localities  to  construct  sidewalks  in  a  simi- 
lar or  in  a  different  manner.  The  evidence,  we  think,  was 
properly  rejected.  More  important  questions  arise  upon  the 
instructions' given  to  the  jury  in  reference  to  the  degree  of  care 
and  prudence  which  travelers  are  to  exercise  in  passing  upon  a 
highway,  and  in  reference  to  injuries  resulting  from  defects 
produced  by  the  action  of  the  elements. 

The  rule  as  laid  down  by  the  judge  who  tried  the  cause, 
upon  the  first  of  these  points,  in  his  instructions  to  the  jury, 
was,  that  if  the  highway  was  defective,  and  the  plaintiff  knew  of 
the  defect,  yet  if  it  were  not  of  a  character  from  which  an  injury 
must  so  manifestly  result  as  to  render  it  unreasonable  to  attempt 
to  pass,  the  plaintiff  was  entitled  to  recover,  otherwise  not. 

The  rule  of  law  is  well  settled,  that  in  order  to  entitle  the 
traveler  to  recover  for  an  injury  received  by  reason  of  an  alleged 
defect  in  the  highway,  it  must  appear  that  he  was  exercising 
ordinary  care  and  prudence  at  the  time  of  the  injury.  In  Jones 
on  Bailments,  6,  it  is  said:  ''  Ordinary  care  is  that  which  every 
person  of  common  prudence,  and  capable  of  governing  a  family, 
takes  of  his  own  concerns."  Stoiy  on  Bailments,  6,  says: 
**  Ordinaiy  care  and  prudence  is  that  degree  of  diligence  [care] 
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which  men  in  general  exert  in  regard  to  their  own  concerns; 
that  common  prudence  which  men  of  business  and  heads  of 
families  usually  exhibit  in  affairs  which  are  interesting  to  them/^ 
These  definitions  are  designed  to  express  the  same  idea.  Thej 
illustrate  and  explain,  with  sufficient  precision  for  all  practical 
purposes,  the  degree  of  care  and  prudence  required  of  the 
traveler  in  passing  upon  a  highway.  If  an  obstruction  or  de- 
fect exist  which  is  open  to  his  observation,  he  is  to  remit  none 
of  the  ordinny  care  and  prudence  which  men  of  business  and 
heads  of  families  usuaUy  exhibit  in  their  own  concerns.  He  is 
to  try  no  experiments  and  to  run  no  hazards  which  men  of  com- 
mon care  and  prudence,  as  thus  explained,  would  not  incur  at 
their  own  risk. 

It  is  obvious  that  the  quiestion  whether  the  plaintiff  was  exer- 
cising such  care  and  prudence  at  the  time  of  the  injury  must 
have  been  one  of  thQ  principal  inquiries  of  fact  involved  in  this 
case,  and  the  effect  of  the  charge  to  the  jury  upon  this  point 
cannot  be  misunderstood. 

They  were  told,  in  effect,  that  in  order  to  charge  the  plaintiff 
with  want  of  proper  care  the  condition  of  the  street  must  be 
such  that  an  injury  must  manifestly  result  from  an  attempt  to 
pass  upon  it;  so  manifestly  as  to  render  it  unreasonable  to  make 
the  attempt.  An  analysis  of  the  rule  thus  laid  down  in  the  in- 
structions cannot  fail  to  show  that  widely  different  principles 
are  there  presented  to  the  juiy  for  their  application  to  the  facts 
from  those  involved  in  the  well-established  rule  of  law.  That 
rale  is,  that  the  traveler  is  acting  without  the  proper  degree  of 
prudence  if  he  should  attempt  to  pass  at  the  risk  of  the  town, 
when  men  of  ordinary  care  and  prudence  would  not  pass  under 
ordinary  circumstances  at  their  own  risk.  Instructions  in  these 
or  equivalent  terms  would  have  turned  the  attention  of  the  jury 
to  the  proper  inquixy,  whether  the  defect  was  such,  and  under 
the  circumstances  of  the  case  would  have  appeared  to  men  of 
the  prudent  and  cautious  character  described  by  men  of  '^  or- 
dinary care  and  prudence"  to  be  such,  as  to  render  it  likely  that 
injury  would  result;  so  likely  that  they  would  not  have  attempted 
to  pass  at  their  own  risk.  The  rule  prescribed  in  the  charge  is, 
that  the  defect  must  be  such  that  injury  must  manifestly  result; 
BO  manifestly  as  to  render  it  unreasonable  to  attempt  to  pass. 
Under  the  rule  which  the  law  prescribes,  the  jury  would  have, 
for  the  standard  by  which  to  measure  the  degree  of  prudence 
and  care  exhibited,  the  estimate  which  would  be  placed  upon  it 
fay  men  of  ordinary  care  and  prudence  in  their  own  concerns. 
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The  rule  as  given  to  the  jury  ignores  the  judgment  of  such  men  in 
their  own  affidrs,  and  sets  up  as  the  standard  the  manifest  result 
of  an  injury;  manifest  either  to  the  mind  of  the  traveler  himself 
at  the  time,  or  to  the  minds  of  the  jurors  upon  a  review  of  the 
circumstances;  so  manifest  as  to  make  it  unreasonable  to  attempt 
to  pass — ^unreasonable  in  his  view  or  theirs.  It  is  the  aim  of 
the  law  in  the  rule  which  it  establishes  to  define  the  degree  of 
care  and  prudence  required  with  as  much  of  precision  as  the  nature 
of  the  case  will  admit;  and  this  it  does  by  reference  to  that  degree 
which  men  of  ordinary  care  and  prudence  exhibit  when  act- 
ing at  their  own  risk.  The  instructions  omit  all  refei*ence  to 
such  degree,  and  substitute  the  estimate  which  the  jury  may 
form  of  the  conduct  of  the  traveler,  as  prudent  or  otherwise,  or 
which  he  may  have  formed  of  his  own  conduct  in  this  respect. 
Under  the  instructions,  each  juror  was  at  liberty  to  decide, 
according  to  his  own  view  of  the  circumstances,  whether  it  was 
manifest  that  injury  would  result,  and  whether,  therefore,  the 
conduct  of  the  plaintiff  was  unreasonable,  without  bringing  it  to 
the  test  of  the  law;  viz.,  whether  men  of  ordinary  prudence 
would  have  so  conducted  under  the  circumstances.  What  the 
law  regards  as  sufficient  to  exonerate  the  town  is  such  a  degree 
of  risk,  such  a  probability  or  possibility  of  injury,  that  men  of 
common  care  and  prudence  would  not,  under  ordinary  circum- 
stances, try  the  experiment  at  their  own  risk.  No  more  definite 
and  precise  rule  can  well  be  given,  and  this  rule  furnishes  a  stan- 
dard, which,  although  to  some  extent  matter  of  estimate,  and 
consequently  not  of  necessity  precisely  the  same  thing  in  the 
minds  of  any  two  jurors,  nevertheless  approximates  to  imiform- 
ity  in  the  minds  of  all.  How  would  men  of  common  care  and 
prudence  have  acted  under  the  circumstances  proved?  is  the 
question  which  the  rule  of  law  proposes  to  the  jury.  Their  an- 
swer must  be  based  to  a  very  great  extent  upon,  their  observa- 
tion and  experience  of  the  conduct  of  men  of  different  characters 
in  this  respect  under  the  various  circumstances  of  life;  and  in 
the  results  of  this  observation  and  experience,  the  jurors  in  the 
main  would  agree,  whatever  might  be  the  differences  of  char- 
acter among  them.  The  question  which  the  instructions  pro- 
pose would  be  quite  likely  to  be  answered  by  each  juror  accord- 
ing to  his  peculiar  cast  of  mind.  If  timid  and  cautious,  he  might 
well  think  it  manifest  that  injury  would  result,  and  the  conduct 
of  the  plaintiff  would  in  his  view  be  unreasonable;  while  the 
more  adventurous  would  see  no  manifestation  of  danger,  and 
think  his  conduct  quite  reasonable.     There  was  no  common 
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standard  suggested  in  the  insiractions  to  wLich  the  answer  of 
the  jury  could  be  referred. 

But  if  there  were,  it  was  erroneous.  The  phrase  ''  must  mani- 
festly result"  implies  a  near  approach  to  certainty,  and  the 
word  ''unreasonable"  admits  of  a  wide  range  in  degree  from 
the  highest  to  the  lowest.  Unqualified  as  the  instructions  ap- 
pear in  the  case,  the  jury  may  have  understood  that,  in  order 
to  exonerate  the  town  on  the  ground  of  want  of  proper  care  on 
the  part  of  the  plaintiff,  they  must  find  that  injury  would  be  so 
nearly  certain  to  follow  from  his  attempt  to  pass  that  his  con- 
duct was  in  the  highest  degree  unreasonable.  This  is  not  re- 
quired in  order  to  exonerate  the  town;  and  for  want  of  a  proper 
qualification  in  this  respect,  the  instructions  were  erroneous. 

Another  important  question  arises  upon  the  instructions  that 
the  defendants  were  bound  at  all  times  to  have  their  highways  in 
a  reasonably  safe  condition  for  the  customary  travel,  and  that  it 
would  form  no  answer  to  the  claim  of  the  traveler  for  damages 
who  should  suffer  an  injury  resulting  from  a  defect  in  the  high- 
way without  any  fault  on  his  part,  even  though  the  defect  was 
produced  by  the  elements,  and  the  defendants  had  no  notice  of 
it  or  opportunity  to  repair  it. 

If  the  first  branch  of  these  instructions  had  been  accompanied 
with  a  proper  explanation  of  the  phrase  ''  reasonably  safe,"  and 
a  proper  qualification  of  the  expression  ''  at  all  times,"  so  as  to 
limit  it  to  all  times  when  the  circumstances  were  such  as  to  ad- 
mit of  their  highways  being  in  the  reasonably  safe  condition 
required,  that  branch  of  the  instructions  would  have  been  en- 
tirely unexceptionable.  It  may  perhaps  be  understood  that 
such  explanation  and  qualification  were  given.  So  understood, 
it  presents  substantially  the  ground  for  the  liability  of  the  town 
as  that  laid  down  in  the  statute  relative  to  the  assessment  of 
fines  against  towns  upon  indictment  for  neglect  to  keep  their 
highways  in  repair:  B.  S.,  c.  53,  sec.  1.  This  section  declares 
that  fines  shall  be  imposed  upon  towns  if  they  shall  neglect  to 
keep  any  highway  therein  in  good  repair,  suitable  for  the  travel 
passing  thereon.  Whether  a  highway  is  or  not  in  that  suitable 
state  of  repair  is  a  question  for  the  jury  under  the  particular 
circumstances  of  each  case;  among  which  are  the  nature  of  the 
route,  the  character  of  the  ground,  the  kind  and  amount  of 
travel,  and  the  ability  and  means  of  the  town  to  improve  it  in 
the  particular  involved  in  the  inquiry. 

Towns  are  not  reqijired  to  make  their  highways  perfect,  or  to 
correspond  with  any  given  standard.     In  each  case  the  highway 
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is  to  be  pronounced  sufficient  or  insufficient  to  answer  the  re- 
quirements of  law,  and  to  exonerate  the  town  from  liabilil^, 
according  as  it  is  or  not  made  reasonably  safe  and  convenient 
for  the  travel  passing  upon  it,  under  the  particular  circumstances 
which  exist  in  connection  with  that  particular  case.  Whenever 
it  can  be  said  by  the  jury  that  the  highway  in  question,  under 
all  the  circumstances  of  the  case,  is  reasonably  safe  and  con- 
venient for  that  travel,  it  is  free  from  defect. 

The  highway  which  leads  through  woodlands,  and  is  designed 
and  used  only  for  drawing  wood  upon  sleds  in  winter,  is  not 
required  to  be  put  in  condition  for  travel  in  carriages  when  there 
is  no  snow.  The  highway  designed  for  and  used  by  foot-pas- 
eengers  only  is  not  required  to  be  made  safe  or  convenient  for 
any  kind  of  carriage  or  animal.  Obstacles  of  any  character 
which  forbid  the  passing  of  carriages  on  the  winter  path,  if  they 
<lo  not  obstruct  the  use  of  sleds,  or  other  vehicles  adapted  to 
such  path,  insufficiencies  which  do  not  interfere  with  the  use  of 
the  way  by  those  ordinarily  passing  upon  it,  want  of  repairs 
indispensable  for  certain  kinds  of  travel,  but  not  customaiy 
upon  that  highway,  are  not  obstacles,  insufficiencies,  or  want  of 
repairs,  in  the  contemplation  of  the  statute.  In  cities,  certain 
portions  of  the  highways  are  reserved  for  sidewalks,  and  their 
use  by  carriages  and  animals  is  usually  forbidden.  Obstacles, 
such  as  posts,  set  up  at  proper  places  for  the  veiy  purpose  of 
obstructing  their  use  by  carriages,  are  not  obstructions  within 
the  meaning  of  the  statute,  because  they  are  nevertheless  suit- 
able for  the  travel  passing  upon  them.  In  such  sidewalks  it  is 
not  unusual  to  find  steps,  and  they  are  almost  invariably  found 
in  passing  from  the  sidewalk  to  the  part  of  the  highway  used  by 
<»iriages,  which  is  ordinarily  upon  a  lower  level.  Such  steps  do 
not  necesRarily  constitute  obstructions  or  insufficiencies  in  the 
ways  where  they  are  found.  They  may  be  so  if ,  under  the  cir- 
cumstances, they  are  not  suitable  for  the  travel  there.  There 
are  many  situations  where  level  sidewalks  are  unattainable. 
They  are  required  to  be  made  as  suitable  for  the  travel  upon 
them  as  the  nature  of  the  case  admits,  considering  the  location, 
the  nature  of  the  ground,  the  extent  and  amount  of  travel,  and 
the  means  which  the  town  may  command  for  the  repair  of  all 
the  highways  with  which  they  are  burdened,  and  the  compara- 
tive claims  for  repairs  and  improvements  of  all  such  highways. 
In  some  cases,  the  hill  maybe  dug  down;  in  others,  the  expense 
may  forbid  this,  or  it  may  for  other  causes  be  entirely  impracti- 
cable.    In  some,  the  walk  may  be  made  to  rise  with  a  more  or 
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less  rapid  ascent;  but  this,  when  it  passes  a  certain  limit,  be- 
comes dangerous,  and  steps  are  necessary;  and  the  question 
whether  they  are  obstructions  is  to  be  determined'  by  consider- 
ing whether  the  way  with  them  is  as  safe  and  convenient  for  the 
travel  upon  it  as  is  reasonable  under  the  circumstances. 

It  may,  and  often  must,  happen  that  the  manner  of  construct- 
ing or  repairing  one  street  or  sidewalk  must  be  controlled  by 
the  necessity  of  providing  for  connecting  streets  or  private  ways, 
or  the  preservation  of  the  rights  of  adjoining  owners.  A  due 
regard  to  these  considerations  may  render  it  necessary  to  make 
steps  of  unequal  elevation,  and  to  construct  sidewalks  crossing 
other  streets  or  passage-ways,  public  or  private,  uneven,  inclined, 
or  in  other  respects  less  convenient  and  suitable,  and  even  less 
safe  than  may  be  desirable,  and  than  otherwise  might  easily  be 
done.  In  such  cases,  the  unequal  step  or  the  dangerous  slcpe 
is  not,  of  course,  to  be  pronounced  an  obstruction  or  defect. 
They  may  be,  on  the  whole,  the  most  suitable  for  the  travel  and 
the  most  safe  and  convenient  of  which  the  case,  under  all  the 
circimistances,  admits. 

These  principles  are  recognized  in  the  charge  to  the  jury  that 
the  defendants  were  bound  to  keep  the  sidewalk  in  a  reasonably 
safe  condition  for  the  travel  upon  it.  It  is  to  be  supposed  that 
the  court  stated  to  the  jury  more  fully  than  appears  in  the  case 
what  were  the  circumstances  to  be  regarded  in  determining  . 
whether  it  was  in  that  reasonably  safe  condition,  and  that  the 
rule  and  the  circumstances  by  which  the  jury  were  to  be  guided  in 
its  application  were  not  left  with  so  bald  a  statement  as  the  case 
exhibits.  If  so  left,  it  is  obvious  that  the  jury  may  have  found 
that  the  sidewalk  was  insufficient,  without  having  their  attention 
turned  to  the  proper  inquiries  upon  which  the  question  de- 
pended. 

Upon  the  other  branch  of  the  instructions,  namely,  that  it 
woidd  form  no  answer  to  the  claim  of  the  traveler  for  damages 
who  should  suffer  an  injury  resulting  from  a  defect  in  the  high- 
way without  any  fault  on  his  part,  even  though  the  defect  was 
produced  by  the  elements,  and  the  defendants  had  no  notice  of 
it  or  opportunity  to  repair  it,  we  think  the  position  here  taken 
to  be  too  unreasonable  and  too  severe  upon  towns  to  be  sustained. 

The  liability  of  towns  in  these  cases  proceeds  upon  the  ground 
that  they  are  chargeable  with  negligence,  or  the  failure  to  dis- 
charge a  duly  imposed  upon  them:  Wood  v.  WcUervUle,  4  Mass. 
423.  It  is  true  that  actual  negligence  is  not  required  to  be 
proved.    The  question  in  that  form,  whether  the  town  have 
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been  guilty  of  negligence,  is  not  the  inquiry,  because  the  very 
existence  of  the  defect,  obstruction,  or  insufficiency  implies  neg- 
ligence. But  the  same  thing  which  under  one  condition  con* 
stitutes  an  obstruction,  insufficiency,  or  want  of  repairs,  under 
different  circumstances  may  amount  to  neither.  Assuming  that 
the  defect  exists,  the  negligence  follows.  But  the  question  al- 
ways arises.  What  constitutes  a  defect  under  the  circumstances  of 
the  case?  and  we  think  it  must  be  held  to  have  been  the  mean- 
ing of  the  legislature  in  the  enactment  which  subjects  towns  to 
liability  for  injuries  resulting  from  obstructions,  insufficiencies, 
or  want  of  rex>airs  in  the  highways,  that  nothing  is  an  obstruction 
which  the  town  were  not  bound  to  have  removed  at  the  time  of 
the  injuiy,  under  the  circumstances  of  that  particular  case; 
nothing  an  insufficiency  which  they  were  not  reasonably — that 
is,  haying  reference  to  those  circumstances — ^bound  then  to  have 
improved;  nothing  a  want  of  repairs  which,  in  the  same  view, 
they  were  not  bound  to  have  amended. 

This  view  of  course  involyes  the  inquiiy,  as  vitally  important 
in  considering  the  .liability  of  a  town  in  a  given  case,  whether 
an  obstruction  or  defect  produced  by  the  action  of  the  elements 
was  of  such  character  and  of  such  continuance  at  the  time  of 
the  accident  that  the  town  were  reasonably  bound,  under  aU 
the  circumstances,  then  to  have  removed  or  remedied  it. 

This  action  is  one  of  a  large  class,  founded  upon  the  negli- 
gence of  the  defendants,  by  which  an  injury  has  been  occasioned 
to  the  plaintiff.  They  all  rest,  at  common  law,  upon  certain 
common  principles,  one  of  which  is  that  the  party  must  have 
neglected  some  duty  which  he  owes  to  the  injured  party,  either 
personally  or  to  the  community.  If  there  is  no  duty,  there  i» 
no  negligence.  In  the  veiy  idea  of  negligence  is  embraced  a 
duty  which  the  party  ought  to  have  performed.  If  the  town,, 
under  all  the  circumstances,  were  not  bound  to  remedy  the  defect 
or  remove  the  obstruction,  they  are  chargeable  with  no  negli- 
gence or  failure  of  duty.  Snow,  for  example,  is  an  obstruction 
in  the  highways,  often  of  the  most  serious  character.  By  the 
express  terms  of  the  statute  towns  are  made  liable  for  damages 
resulting  from  this  cause,  as  for  any  other  defect.  Yet,  as  the 
snow  falls  in  such  quantity  that  it  is  impracticable  to  remove  it, 
it  has  never  been  understood  that  there  was  any  general  duty  to 
remove  it,  though  in  special  cases  it  may  be  otherwise;  as  in 
the  case  of  great  thoroughfares  in  large  cities.  The  idea  haa 
never  been  entertained  that  towns  were  liable  for  damages  occa-^ 
noned  bj  snow  to  wheel  carriages.    On  the  contraiy,  the  trav- 
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eler  must  conform  his  mode  of  conveyance  to  the  state  of  the 
roads;  and  it  is  only  when  the  roads  are  neglected  to  he  put  in 
condition  for  sleds  and  sleighs  in  the  season  of  sleighing  that 
towns  are  held  liable.  There  are  seasons,  too,  when  the  snow 
is  dissolving  in  spring,  when  the  roads  become  nearly  or  quite 
impassable,  either  for  sleighs  or  wheel  carriages.  It  would  be 
absurd  to  hold  that  towns  are  bound  at  such  times  to  keep  their 
roads  in  a  safe  and  suitable  condition  for  the  travel  ordinarily 
passing  upon  them.  It  has  never  been  so  held,  and  could  not 
be,  without  doing  violence  to  the  common  sense  of  the  com- 
munity. 

So,  too,  towns  have  never  been  reqidred  to  make  all  parts  of 
their  highways  safe  or  passable.  But  if  the  statute  is  to  be  con- 
strued in  its  broad,  unqualified,  and  literal  sense,  then  it  is  im- 
material in  what  part  of  the  space  which  has  been  laid  out  for  a 
highway  the  injury  happens.  The  whole  highway  must  be  in  a 
secure  condition  for  the  travel,  for  nothing  in  the  statute  limits 
its  application  to  one  part  rather  than  another.  But  it  never 
has  been  supposed  that  the  town  is  bound,  to  put  in  passable 
and  safe  condition  any  greater  width  than  the  public  travel 
requires. 

Boads  in  particular  localities  and  under  certain  contingencies 
are  liable  to  become  suddenly  obstructed,  torn  away,  or  other- 
wise rendered  unsafe  or  impassable  without  any  fault  on  the 
part  of  the  town.  In  such  cases,  it  is  understood  to  be  settled 
that  the  town  is  not  responsible  if  they  cause  such  notice  to  be 
given  as  will  put  the  traveler  on  his  guard,  and  thus  prevent  the 
occurrence  of  damage.  In  cities  the  most  frequented  thorough- 
fares must  be  occasionally  obstructed  by  materials  for  building, 
by  trenches  for  gas  and  water  pipes,  and  the  like,  and  their  whole 
duty  is  understood  to  be  performed  if,  under  such  circumstances, 
they  cause  proper  fences  to  be  erected,  and  lights  exhibited, 
to  show  and  guard  against  the  danger.  Their  duty  is  to  keep 
their  highways  in  good  repair,  suitable  for  the  travel  passing 
upon  them;  but  the  precautions  on  their  part  which  exonerate 
them  from  responsibility  under  such  circumstances  are  adopted 
in  place  of  what  otherwise  would  be  required  for  the  proper 
condition  of  the  highway,  upon  a  reasonable  construction  of  the 
statute — holding  that  towns  are  not  required  to  do  things 
physically  impossible,  nor  things  which  are  impracticable  to  be 
done  with  the  means  of  the  town,  or  without  the  allowance  of 
sufficient  time  for  the  purpose. 

Actual  notice  is  not  required  to  be  given  to  the  traveler  of 
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every  speoifio  obetruotion.  It  is  enough  if  he  has  knowledge 
that  there  is  a  probability  of  danger;  even  less:  if  he  has  such 
notice  or  knowledge  of  such  facts  as  ought  to  put  him  on  in- 
quiry. In  broad  daylight  it  is  not  necessary  to  fence  about  an 
excavation,  or  to  put  up  notices  of  any  other  obstruction,  if  the 
whole  is  open  to  the  view  of  every  passer.  If  the  highway  across 
the  interval  is  overflowed  by  the  freshet,  it  is  notice  to  all  having 
eye-sight  that  it  is  in  an  unsafe  condition  to  be  traveled;  and  as 
the  difficulty  is  one  that  human  power  can  neither  obviate  nor 
remove,  the  town  are  not  responsible,  nor  are  they  required  to 
take  any  specific  precautions  to  prevent  danger. 

Now,  these  must  be  considered  exceptional  cases,  arising  from 
a  reasonable  construction  of  the  statute  limiting  the  remedy  of 
the  traveler  against  the  town,  contrary  to  its  broad  and  literal 
interpretation;  and  if  such  excepted  cases  may  be  ingrafted  upon 
it  by  a  construction  in  these  respects  at  variance  with  its  literal 
terms,  there  is  nothing  to  forbid  that  like  exceptions  may  be 
made  in  all  cases  where  a  reasonable  view  requires  it  to  be  done; 
and  that,  consequently,  where  an  obstruction,  insufficiency,  or 
want  of  rex>airs  exists,  of  such  extent  and  character  as  to  consti- 
tute a  defect  in  reference  to  the  travel  passing  over  the  highway; 
a  defect  when  viewed  merely  in  reference  to  the  status  of  the 
road  and  its  purposes  and  uses,  it  may,  nevertheless,  be  no  de- 
fect within  the  meaning  of  the  law,  when  viewed  in  reference  to 
the  manner  in  which  it  originated,  the  length  of  time  it  has  ex- 
isted, and  the  opportunity  which  the  authorities  of  the  town 
have  had  to  remedy  it. 

Cases  may  be  supposed^xtreme  cases,  to  be  sure — ^but  never- 
theless peculiarly  appropriate,  to  illustrate  the  view  here  pre- 
sented. A  whirlwind  or  tornado  may  hurl  the  trunk  or  limb  of 
a  tree,  or  the  timbers  of  a  building,  upon  the  highway,  directly 
in  the  path  of  the  traveler,  under  circumstances  to  render  it 
impossible  for  him  to  arrest  his  horse  before  horse  and  carriage 
are  dashed  against  it.  The  wheel  of  a  loaded  wagon  may  break 
down,  and  the  horse  that  is  following  close  behind  it^  though 
driven  prudently  and  carefully,  may  nevertheless  unavoidably 
stumble  over  the  obstruction  upon  the  instant  of  its  happening. 
The  rain  falling  may  instantly  become  ice,  and  in  a  few 
minutes  every  part  of  every  street,  in  all  the  towns  and  cities 
for  a  circuit  of  miles,  become  coated  with  ice,  and  the  trav- 
eler who  is  passing  along  the  highway  when  the  process  com- 
mences, and  while  it  is  going  on,  may  necessarily  be  compelled 
to  travel  on  at  the  risk  of  broken  limbs,  even  for  the  purpose 
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of  getting  out  of  his  danger.  Such  instances  present  the  case 
of  an  obstruction  on  the  highway,  when  yiewed  in  reference  to 
its  purposes  and  uses,  and  the  ti^vel  it  was  designed  to  accom- 
modate, and  which  usually  passes  upon  it.  Thus  viewed,  such 
obstructions  are  within  the  literal  meaning  of  the  statute.  Upon 
that  literal  construction,  the  town  is  to  be  held  liable  for  dam- 
ages resulting  from  them.  But  we  think  it  cannot  have  been 
intended  by  the  enactment  thus  to  make  the  town  insurers 
against  damage  arising  from  causes  which  no  human  foresight 
can  anticipate,  no  human  power  can  avert,  and  no  human 
means,  without  time  and  opportunity,  can  remedy.  If  there 
be  any  case  in  which  the  literal  interpretation  of  the  terms  em- 
ployed in  the  statute  is  to  be  modified  by  a  reasonable  construc- 
tion, such  would  seem  to  be  cases  of  this  character. 

We  must  therefore  dissent  from  the  doctrine  advanced  in  the 
latter  branch  of  the  instructions.  The  jury  should  have  been 
instructed  that  if  the  injury  resulted  from  the  condition  of  the 
sidewalk,  produced  by  the  recent  sudden  action  of  the  elements, 
the  defendants  were  not  chargeable,  unless  under  the  circum- 
stances they  ought  to  have  repaired  the  defect  before  the  acci- 
dent happened,  asd  had  reasonable  opportunity  to  do  so;  and 
that,  if  they  could  have  had  no  such  notice  and  reasonable 
opportunity  as  would  have  enabled  them  to  repair  it,  the  defect 
was  not  one  embraced  within  the  legal  construction  of  the  stat- 
ute. So  produced,  and  existing  without  such  lapse  of  time  as 
to  give  the  authorities  of  the  city  a  reasonable  opportunity  to 
know  of  it,  and  remove  it  before  the  accident,  it  had  not  become 
the  kind  of  obstruction,  insufficiency,  or  want  of  repairs  con- 
templated by  the  statute.  This  construction  gives  to  the  trav- 
eler every  security  and  guarauty  of  vigilance  and  due  care  on 
the  part  of  the  town,  and  the  full  indemnity  for  a  n^lect  of 
duty  in  this  respect  which  the  nature  of  the  case  demands. 
The  other  construction  subjects  the  town  to  penalties  for  mis- 
fortunes falling  upon  the  traveler,  not  merely  without  fault  or 
neglect  on  their  part,  but  against  which  the  most  unremitting 
vigilance  and  the  most  lavish  expenditure  are  unavailing. 

Other  questions  are  presented  by  the  case,  which  have  been 
ably,  discussed  in  the  argument.  These  may  not  arise  upon  the 
new  trial;  and  as  the  decision  in  this  case  must  necessarily  be 
that  of  a  minority  of  the  court,  we  have  purposely  refrained 
from  expressing  an  opinion  upon  them.  It  is  proper  to  say. 
however,  that  by  thus  refraining  we  do  not  intend  to  )>e  under» 
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stood  as  acquiescing  in  the  rulings  which  have  given  nse  to^ 
those  questions. 
Verdict  set  aside  and  a  new  trial  granted. 

Prrt.ky,  C.  J.,  and  Eastman  and  Fowlbb,  JJ.,  being  citizens 
of  Concord,  did  not  sit  in  this  case. 

Liability  of  Crrus  aud  Towns  vob  Injobus  from  Non-bxpaib  of 
fiTBBKTS  AKD  HIGHWAYS,  OF  from  obstructions  therein:  Raymond  ▼.  City  </ 
Lowell,  53  Am.  Deo.  57,  and  note  thereto  67;  Rochester  W,  L,  Co.  t.  Hoehes- 
ier.  Id.  316,  and  note  to  same  320;  CUy  of  TaOahassee  v.  FoHune,  52  Id.  358; 
note  to  CUy  qfBvffeUo  v.  HoUoway,  57  Id.  553;  H^iUon  ▼.  Mayor  etc,  of  New 
York,  59  Id.  526,  and  note  528,  discossing  the  question  at  some  length;  ErU 
▼.  SchwingUt  60  Id.  87;  Brouming  v.  CUy  qf  Sfrtngfield;  63  Id.  345,  and  ex* 
tensive  note  thereto  350-357,  discussing  the  liability  of  cities  and  property 
owners  for  neglect  to  repair  streets;  RoweU  v.  OUy  of  Loweli^  66  Id.  464,  and 
collected  cases  in  note  thereto  466. 

EviDXHCR  OF  Condition  of  Other  Roads  is  Imadmissibiji  for  defendant 
In  an  action  against  a  town  for  an  injury  from  a  defective  highway:  DuUon  v. 
Weare,  43  Am.  Dec  500;  note  to  Raymond  v.  OUy  of  Lowell,  53  Id.  67. 

Party  Injitred  by  Defect  in  Hiohway  must  Prove  Due  Care  and 
Prhdenob  or  he  cannot  recover  in  an  action  against  a  town  for  such  injury, 
as  culpable  negligence  or  want  of  ordinary  care  ia  a  defense  to  such  action: 
Retd  v.  Nortl^field,  23  Am.  Dec  662;  /VencA  v.  Bruntwick,  38  Id.  250;  City 
qf  Tallahassee  v.  Fortune,  52  Id.  358;  Raymond  v.  City  of  Lowell,  53  Id.  57, 
and  notes  67;  Erie  v.  Schwingle,  60  Id.  87;  Savage  v.  Bangor,  63  Id.  658;  note 
to  Rowell  V.  City  <f  Lowell,  66  Id.  467. 

If OTiCE,  What  Constitutes:  Booih  v.  Bamum,  23  Am.  Dec.  339;  JA)dge  v. 
Simonton,  Id.  36;  Hood  v.  Fahnestock,  44  Id.  147;  Wilson  v.  McCuUough,  62 
Id.  347. 

Knowledge  of  Defect  in  Highway  by  Party  Injured  thereby  is  not 
Conclusive  Evidence  of  negligence  contributing  to  the  injury.  This  fact, 
though  he  was  an  inhabitant  of  the  town,  is,  in  an  action  against  the  town, 
material  only  to  the  point  whether  he  used  due  diligence  in  avoiding  the  in- 
jury: Reed  v.  Northfield,  23  Am.  Dec.  662.  But  contributory  negligence  in 
attempting  to  pass  such  defect  bars  his  right  of  recovery  for  the  injury: 
Mount  Vernon  v.  Dusouchett,  54  Id.  467,  and  note  469,  discussing  the  subject 
at  lenf^h. 

Notice  of  Defect  in  Highway  is  Necessary  to  Charge  Town  for 
injuries  resulting  therefrom;  but  actual  notice  is  unnecessary.     It  may  be ' 
inferred  from  circumstances:  Savage  v.  Bangor,  63  Am.  Dec.  658.     As  to 
sufficiency  thereof,  see  IVencIi  v.  Brunsufiek,  38  Id.  250. 

The  principal  case  was  approved  in  Johnson  v.  Haverhill,  35  N.  H.  84. 
In  Clark  v.  Barrington,  41  Id.  52,  it  was  said  that  in  constructing  roads  towns 
were  bound  for  ordinary  care  and  skill,  and  in  case  of  an  injury  by  stones  or 
otherwise,  they  were,  as  the  law  then  stood,  only  bound  for  reasonable  vigi- 
lance in  discovering  the  defect  and  making  the  repairs.  And  the  principal 
ease  was  therein  cited  to  the  point  that  in  case  of  an  injury  to  a  road  prop* 
erly  oonstructed,  by  water  or  other  cause  operating  beneath  the  surface,  and 
not  discovered  by  the  town,  and  the  town  being  in  no  fault  for  not  discover* 
iog  it,  the  court  would  long  licsitate  before  holding  the  town  liable     In 
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H<noe  T.  Plah^Uldf  Id.  137t  it  was  said  that  the  liaHlity  of  a  town  for  dam- 
age occadoDed  by  a  defect  in  a  highway  did  not  depend  npon  the  qnestioD 
whether  its  officers  or  agents  had  actoal  notice  of  the  existence  of  the  defect, 
provided  it  were  of  snch  a  character,  and  of  each  continuance,  at  the  time  of 
the  accident,  that  the  town  was  reasonably  bound,  under  the  circamstances, 
to  have  remedied  it,  and  the  principal  case  was  cited  in  its  support  The 
principal  case  was  referred  to  in  Winship  ▼.  EhJUid,  42  Id.  202,  203,  204,  as 
being  inapplicable  to  the  point  in  controversy  in  the  latter  case.  The  dicta 
of  the  principal  case,  relative  to  the  state  of  snitable  repair  in  which  the 
statute  requires  roads  to  be  kept,  and  the  circumstances  to  be  considered  by 
the  jury  in  settling  that  question,  and  which  says  that  among  such  circum- 
stances *'  are  the  nature  of  the  route,  the  character  of  the  ground,  the  kind 
and  amount  of  travel,  and  the  ability  and  means  of  the  town  to  improve  it 
in  the  particular  involved  in  the  inquiry,"  seemed  to  justify  the  plaintiff's 
position  in  Winahip  v.  Enfield,  supra;  but  the  court  did  not  feel  themselves 
estopped  thereby  from  fully  considering  such  questions  when  they  were 
legitimately  raised  and  brought  before  them  for  determination.  The  princi- 
pal case  was  the  subject  of  much  comment  in  PcUme^  v.  PorUimmUi,  43  Id. 
268,  269,  where  it  is  said  that  the  foundation  of  that  decision  is  that  the  lia- 
bility of  a  town  is  imposed  by  the  statute  for  the  neglect  of  a  duty  which  it 
ought  to  have  performed.  This  makes  plain  the  principle  that  where  there 
has  been  some  neglect  of  duty  on  the  part  of  the  town  no  distinction  is  made 
between  defects  occasioned  by  natural  causes  and  the  fault  of  man.  Nothing 
is  perceived  in  this  decision  which  overrules  the  foundation  of  the  principal 
one.  The  leading  decision  was  cited  in  Chamberlain  v.  Enfield^  Id.  362,  to 
the  point  that  whether  a  road  is  incumbered  or  not  is  a  question  for  the  jury, 
and  that  instructing  them  regarding  that  matter  is  proper.  The  court  said, 
in  Darling  v.  Westmoreland,  52  Id.  415,  that  they  had  carefully  examined  the 
principal  case;  but  their  conclusion  was  not  in  accord  with  it  concerning  the 
admissibility  of  evidence  tending  to  raise  a  collateral  issue.  In  Darling  v. 
WeMtmortiand,  supra,  the  action  was  for  an  injury  caused  by  a  horse  backing 
off  a  bridge  before  he  crossed  it,  in  consequence  of  becoming  frightened  at  a 
pile  of  lumber  near  by;  and  it  was  held  that  evidence  was  admissible  to  show 
that  other  horses  were  or  were  not  frightened  by  it  in  passing  over  the  bridge. 
The  principal  case  was  cited  in  Cqfiran  v.  Sanbomton,  56  Id.  13,  to  the  effect 
that  where  men  of  ordinary  care  and  prudence  would  not  attempt  to  do  a 
dangerous  act  at  their  own  risk,  such  as  passing  with  a  team  over  a  enow- 
drift  in  a  highway,  the  plaintiff  cannot  try  the  experiment  at  the  risk  of  the 
town,  and  will  not  be  entitled  to  recover  for  an  injury  arising  from  such  an 
attempt. 


Gbaves  v.  Shattuok. 

[36  New  Hamfsbzbb,  267.] 

DmRHiMATiON  OF  NcTisANCfl  ON  PuDLio  HIGHWAY.— The  jury  must  deter" 
mine  from  all  the  circumstances  of  each  particular  case  whether  auy 
object  permanently  placed,  temporarily  left,  or  slowly  moving  in  a  publio 
highway  is  or  is  not  a  nuisance. 

DimufiNATioN  OF  Nuisance  on  Public  Highway  must,  at  common  law, 
depend  on  the  jury's  finding  of  the  fact  whether  or  not  the  given  object, 
under  all  the  circumstances  attending  its  occupation  of  the  highway,  un 
necessarily  obstructed  the  free  passage  of  the  public  over  and  upon  it. 
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Uses  of  Pubuo  Hiohwat — What  Uses  of  Highway  will  not  Consti- 
TUTB  Nuisance. — Highways  may  lawfully  be  used  for  other  purposet 
than  the  accommodation  of  the  traveling  public,  provided  such  use  be  not 
inconsistent  with  the  reasonably  free  passage  of  travelers  over  them. 
They  are  designed  and  constructed  for  general  convenience,  and  may  be 
used  as  they  have  ordinarily  been  accustomed  to  be  used,  without  uui- 
sance.  Time,  necessity,  and  locality  are  important  factors  in  determin- 
ing the  character  of  any  particular  use  of  a  highway.  It  is  no  nuisance 
to  use  highways  for  moving  buildings  in  a  reasonable  and  judicious  man- 
ner, where  such  highways  have  been  commonly  used  for  that  purpose. 

Whether  Use  of  Highway  in  Moving  Buildings  is  Reasonable  and 
Judicious  is  a  question  for  the  jury  under  all  the  circumstances  of  the 
case.  Proper  streets  should  be  selected,  the  moving  expedited,  and  no 
unnecessary  obstruction  should  be  caused.  • 

Party  Who  Assumes  that  Something  is  Nuisance,  and  Undertakes 
TO  Abate  It  as  Such,  does  so  under  the  peril  of  being  deemed  a  tres- 
passer if  he  fail  to  establish  the  existence  of  the  nuisance;  or  having 
established  it,  employs  unnecessary  force  and  unwarrantable  means  for 
its  removal.  Thus  it  is  with  a  building  which  is  being  moved  through  a 
public  highway. 

Any  Person  may  Abate  Common  Nuisance;  but  he  does  so  at  the  risk  of 
being  deemed  a  trespasser,  unless  the  existence  of  the  nuisance  is  estab- 
lished. 

Defense  of  Private  Property  Menaced  by  Moving  Building.— If  an 
individual's  private  property  is  imperiled  or  endangered  by  a  building 
that  is  being  moved,  he  has  the  right  to  use  whatever  force  is  necessary 
to  protect  and  defend  that  property  from  injury.  But  a  mere  prospect 
of  future  injury  will  not  justify  the  destruction  of  the  building,  unless  it 
be  a  common  nuisance.  And  where  there  is  time  and  opportunity  for 
the  interposition  of  an  adequate  legal  remedy  which  may  be  effectual,  the 
law  will  not  justify  the  summary  employment  of  force. 

"Law  of  Road"  does  not  Apply  to  Buildings  that  are  being  Moved 
THROUGH  Public  Highway.  It  is  limited  to  the  regulation  of  the  con- 
duct and  rights  of  travelers  with  vehicles  at  the  time  and  place  of  meet- 
ing, and  while  passing  each  other. 

Protection  and  Defense  of  Trees  on  Street— Rights  of  Adjacent 
Land-owners  on  Street. — Towns  are  not  bound  to  grade  the  entire 
width  of  their  common  highways;  and  in  cities  and  villages  foot-passen- 
gers may  properly  be  accommodated  and  protected  by  sidewalks,  curb- 
stones, posts,  and  railings,  to  the  exclusion  of  carriages  from  a  part  of 
the  way.  Such  curb-stones,  posts,  and  railings,  properly  constructed, 
are  in  no  sense  nuisances.  Adjacent  land-owners  may  lawfully  use  the 
space  between  the  carriage-path  and  such  sidewalks  for  the  growing  of 
trees  for  ornament  or  use.  Trees  thus  situated  are  in  no  sense  nuisances, 
but  private  property  specially  protected  by  statute;  and  if  they  are  in- 
jured or  unreasonably  endangered  by  a  building  being  moved  through 
the  highway,  their  owners  are  warranted  in  employing  sufficient  force  ic 
protect  them  from  actual  or  impending  destruction. 

Case  and  trover.     There  were  four  counts;  three  of  them  be- 
ing in  trover  for  the  conversion  of  certain  buildings:  and  the 
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fourth  county  in  case  for  defendants'  Injury  to  plaintiff  in  con- 
certing together  to  obstruct  plaintiff  and  his  agents  in  moving 
a  building  through  the  public  high'ways  of  the  town  of  Nashua; 
and  that  by  force,  by  obstructions  placed  in  the  highways,  and 
by  threats  of  violence,  the  defendants  prevented  plaintiff  from 
removing  said  building,  subjecting  him  to  great  expense,  etc. 
Defendants  severally  pleaded  the  general  issue,  with  a  brief 
statement.  Two  of  them  gave  notice  that  they  would  show  in 
defense  that  they  were  at  the  time  of  the  alleged  injury  surveyors 
of  highways,  and  did  the  acts  complained  of  under  warrants  from 
justices  of  the  peace,  under  chapter  63  of  the  compiled  statutes 
of  1853  relating  to  incumbrances  in  highways;  also  that  said 
buildings  were  a  public  nuisance  on  said  highways  or  streets, 
and  that  they  entered  them  and  did  the  acts  alleged  for  the 
purpose  of  abating  such  nuisance,  and  doing  no  unnecessaiy 
damage.  Three  of  the  other  defendants  gave  notice  that  thej 
would  show  in  defense  that  the  plaintiff  had  threatened  and 
attempted  to  move  said  building  through  Cross  street,  to  the 
obstruction  of  the  travel,  the  destruction  of  defendants'  trees  in 
said  street,  and  to  the  injury  of  their  other  property;  also,  that 
all  the  acts  were  done  and  were  necessary  to  prevent  plaintiff 
from  moving  his  building  through  said  street,  thereby  causing 
the  damage  alleged.  The  other  defendant  gave  notice  that  he 
would  defend  on  the  ground  that  he  was  the  son  of  one  of  said 
owners,  and  acted  as  his  servant  to  prevent  the  injury  to  his 
property  and  the  obstruction  of  said  street.  It  appeared  on 
trial  that  the  plaintiff  purchased  of  the  Lowell  and  Nashua  Rail- 
road Company  the  building  known  as  **  the  Pearson  block,"  and 
agreed  to  remove  it  from  their  land,  and  that  he  employed  one 
Bunker  to  remove  it  in  three  parts,  through  Cross  street,  on  to 
the  plaintiff's  lot  beyond.  The  main  part  was  seventy-four  feet 
long  by  about  twenty-two  wide,  and  the  two  wings  each  about 
twenty-two  by  thirty-six  feet;  one  of  them  two  stories,  the  other 
three  stories  high.  The  two  defendants  who  justified  as  sur- 
veyors, etc.,  were  selectmen  of  Nashua,  and  had  been  chosen 
surveyors  of  highways,  but  did  not  take  their  oath  of  ofice 
until  a  part  of  the  obstruction  by  them  had  occurred.  And  the 
evidence  showed  that  they  were  not  owners  of  property  upon 
Cross  street.  But  it  appeared  that  the  three  defendants  who 
justified  as  owners  each  owned  a  house  and  lot  on  Cross  street, 
and  that  this  street  was  about  forty  feet  wide,  including  a  side- 
walk on  each  side,  with  shade  trees  growing  between  the  traveled 
oairiage-psth  and  the  sidewalks  opposite  each  of  said  lots. 
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through  a  part  of  the  street.  Plaintiff  offered  evidence  tending 
to  show  that  Cross  street  was  sufficiently  wide  to  allow  the  build- 
ing to  be  passed  through  without  injury  to  any  of  the  trees 
Rowing  there;  that  although  the  line  of  the  trees,  had  they 
been  continuous  on  both  sides,  might  have  made  the  passage 
too  narrow,  yot  that  the  trees  were  not  opposite  each  other,  and 
that  there  was  room  enough  by  changing  the  building  from  side 
to  side  of  the  street,  at  certain  points,  to  avoid  any  injury  what- 
•ever  to  any  tree.  Defendants  offered  evidence  tending  to  show 
that  it  was  impossible  to  move  the  building  through  Gross  street 
without  destroying  or  injuring  their  trees,  and  that  Bunker, 
who  had  charge  of  moving  said  building,  had  declared  that  trees 
in  the  streets  were  nuisances,  and  that  he  had  a  right  to  remove 
them,  and  would  do  it  if  they  were  in  the  way  of  his  moving 
43aid  buildings;  and  that  he  had  in  fact  injured  trees,  by  moving 
the  said  buildings,  before  they  were  obstructed  at  Gross  street; 
and  that  a  tree  standing  at  the  comer  of  Cross  street  had  been 
broken  and  injured  by  said  building  before  said  obstruction. 
The  evidence  tended  to  show  that  Cross  street,  and  other  streets 
through  which  the  building  had  passed  before  arriving  at  Cross 
«treet,  were  for  a  time  wholly  obstructed  by  the  building,  so 
that  carriages  could  not  pass  through  the  streets,  although  it 
was  conflicting  as  to  the  extent  of  the  obstruction.  It  was  be- 
yond controversy,  however,  that  the  building  in  Cross  street 
would  occupy  much  more  than  half  the  whole  width  of  said 
street.  The  instructions  relative  to  the  determination  of  nui- 
sance, and  upon  what  it  depends,  the  use  of  highways,  the  right 
to  abate  nuisances,  the  justification  by  the  defendants  as  owners 
-acting  in  defense  of  their  property,  the  duty  of  towns  to  protect 
travelers,  etc. ,  the  right  of  owners  to  protect  their  trees,  the  law  of 
the  road,  the  duty  of  one  injured  by  a  nuisance  to  first  apply  to 
the  courts,  the  use  of  force  to  abate  a  nuisance,  and  other 
points,  were  reaffirmed  by  the  appellate  court.  The  jury  were 
also  instructed  that  the  fact  that  such  building  occupied  more 
than  half  the  traveled  part  of  the  road  would  not  justify  the 
the  owners  or  others  in  opposing  it,  and  that  though  it  occupied 
much  more  than  half  the  traveled  path  the  owner  or  person 
moving  it  would  not  be  a  trespasser  on  the  lands  of  adjacent 
owners.  Also  that  though  a  building  might  encroach  so  much 
as  to  narrow  the  road,  and  be  legally  removed  by  a  surveyor, 
yet  if  it  endangered  no  private  property,  and  was  not  a  nuisance, 
no  private  citizen  would  have  the  right  to  oppose  its  progress. 
There  was  a  verdict  upon  each  count,  and  also  a  general  verdict 
Against  all  the  defendants,  who  appealed 
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A.  W.  Sawyer^  A.  F.  Stevens,  and  D.  Clark,  for  the  defendants. 
Hughes  and  WUcax,  and  Morrison,  for  the  plaintifr. 

By  Court,  Fowleb,  J.  As  the  defendants  have  not  furnished 
in  brief  or  argument  any  specification  or  suggestion  in  what 
particulars  or  for  what  reasons  the  instructions  of  the  court 
below  were  regarded  as  erroneous,  we  have  carefully  examined 
and  considered  them,  but  have  been  unable  to  discover  any- 
thing therein  of  which  the  defendants  have  just  cause  to  com- 
plain. 

That  the  jury  must  determine  from  all  the  circumstances  of 
each  particular  case  whether  any  object  permanently  placed, 
temporarily  left,  or  slowly  moving  in  a  public  highway  was  or 
was  not  a  common  nuisance,  is  too  well  settled  by  authority, 
and  too  clear  upon  well-established  principles,  to  admit  of 
doubt;  and  it  is  equally  well  settled  and  equally  clear  that  at 
common  law  this  determination  must  depend  upon  their  find- 
ing of  the  fact  whether  the  given  object,  under  all  the  circum- 
stances acconjpan3ring  its  occupation  of  the  highway,  did  or  did 
not  unnecessarily  obstruct  the  free  passage  of  the  public  over 
and  upon  such  highway:  Hopkins  v.  Crombie,  4  N.  H.  525,  and 
authorities  there  cited. 

The  first  and  principal  design  of  highways  is  the  accommoda- 
tion of  the  public  travel,  and  cities  and  towns  are  required  by 
statute  to  construct  and  maintain  them  in  suitable  condition  for 
that  purpose;  but  they  may  lawfully  be  used  for  other  purposes, 
provided  such  use  be  not  inconsistent  and  incompatible  with 
the  reasonably  free  passage  over  them  of  whoever  has  occasion 
to  travel  upon  them.  They  are  designed  and  constructed  for 
the  general  convenience  of  mankind,  to  be  used  for  all  those 
purposes  to  which  from  the  earliest  period  of  their  construction 
they  have  been  accustomed  to  be  appropriated,  and  it  cannot 
be  a  nuisance  for  any  one  to  use  them  as  they  have  been  ordi- 
narily used.  Very  much  depends  upon  locidity,  the  width  of 
the  highway,  and  the  time  it  may  be  obstructed  by  the  alleged 
nuisance.  What  would  be  a  reasonably  free  passage  for  the 
public — what  would  be  a  reasonably  safe  and  convenient  road 
for  the  acconmiodation  of  the  public  travel  in  a  remote,  sparsely 
populated,  rural  district,  might  and  generally  would  not  be 
so  in  a  compact  city,  or  a  large  and  populous  village.  So, 
too,  in  a  village  or  city,  what  would  be  no  obstruction  in  a 
broad  street,  little  frequented,  might  be  very  objectionable,  ii 
not  an  absolute  nuisance,  in  a  narrow  business  thoroughfare. 
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If  public  highways  in  Nashtm  and  similar  localities  had  been 
commonly  used  for  the  purpose  of  moving  buildings,  the  plain- 
tiff was  guilty  of  no  nuisance  in  moving  his  building  through 
them,  provided  he  selected  suitable  streets,  used  proper  expedi- 
tion, and  was  in  the  reasonable  use  of  such  streets,  under  all 
the  circumstances  shown  in  evidence,  causing  no  unnecessary 
obstruction  therein;  and  this  whole  question  was  properly  sub- 
mitted to  the  jury,  and  their  verdict  settles  it  conclusively  in 
favor  of  the  plaintiff. 

In  AUomey-Oeneral  v.  Sheffield  Qas  Consumer's  Co,,  19  Eng. 
L.  &  Eq.  639,  which  was  an  information  and  bill  asking  for  an 
injunction  to  prevent  the  defendants,  who  were  a  joint-stock 
company,  without  any  special  act  of  incorporation  or  authority, 
to  lay  their  pipes  in  the  public  highways  or  streets,  from  laying 
gas-pipes  in  the  streets  or  highways  of  the  borough  of  Sheffield, 
and  from  breaking  up  or  disturbing  for  that  purpose  the  road 
or  pavement  of  said  streets  or  highways,  or  doing  any  other  act 
whereby  the  passage  of  her  majesty's  subjects  along  said  streets 
should  be  obstructed  or  rendered  less  safe  or  convenient,  on  the 
ground  that  such  breaking  up  of  the  streets  and  highways  would 
be  a  public  injury  amounting  to  a  public  nuisance,  the  injunc- 
tion was  refused,  and  the  bill  and  information  dismissed.  In 
the  course  of  tbe  opinion  of  the  court  announcing  this  result, 
ihe  lord  chancellor  remarked: 

*'  I  must  say  that  when  the  cause  was  argued  in  August  last, 
and  I  myself  said  we  did  not  want  any  court  of  law  to  tell  us 
that  the  tearing  up  of  the  pavement  was  a  nuisance,  I  did  not 
advert  to  the  particular  circumstance  or  act  contemplated  by 
these  defendants,  but  merely  to  the  general  proposition;  and  I 
cannot  now  say  that  it  appears  to  me  absolutely  impossible  to 
be  held  that  the  taking  up  of  the  pavement  for  such  a  purpose 
as  this  is  a  nuisance.  I  do  not  say  how  the  matter  may  be,  but 
it  may  be  held  to  be  analogous  to  this  sort  of  thing:  If  I  were 
to  station  a  cart  in  the  street  opposite  my  door,  obstructing  the 
public  highway,  I  might  be  guilty  of  a  nuisance  for  aught  I 
know,  and  I  might  be  liable  to  be  indicated;  but  it  would  be  a 
sufficient  answer  to  say  that  the  cart  was  there  only  a  reasonable 
time,  and  for  a  lawful  purpose.  If  it  is  used  in  the  way  in  which 
such  things  are  ordinarily  used,  it  canuot  be  a  nuisance  so  to  use 
it.  The  public  highway  is  for  the  convenience  of  mankind,  and 
BO  to  use  it  cannot  be  a  nuisance.  One  of  the  uses  is  that  a 
person  traveling  with  a  cart  or  carriage  may  draw  up  at  a  par- 
ticular door,  and  get  down,  according  to  his  lawful  occupation. 
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So,  again,  if  I  have  a  cart  come  to  mj  house  with  five  or  six 
tons  of  coals,  of  course  it  will  be  some  time  obstructing  the 
public  highway;  but  it  is  dif&cult  to  maintain  that  in  an  ordi- 
nary street  that  would  be  a  nuisance.  All  these  cases  of  nui- 
sance or  no  nuisance,  arising  from  particular  acts,  must,  from 
the  nature  of  things,  be  governed  by  particular  circumstances. 
....  You  must  be  guided  by  particular  circumstances;  you 
must  look  at  the  particular  place  or  object  the  parties  have  in 
view.  I  take  it  that  all  these  questions  are  of  this  nature:  Are 
you  using  the  subject-matter  of  injury  in  a  reasonable  way?  and 
are  those  the  uses  for  which  it  was  contemplated?  It  may  be 
that  tearing  up  the  pavement  is  not,  even  for  the  purpose  of  lay- 
ing down  gas-pipes,  anything  that  was  ever  in  contemplation^ 
and  that  it  cannot  be  done  without  the  authority  of  the  legisla- 
ture, or  some  other  competent  authority." 

In  CommonweeUlh  v.  Passmore^  1  Serg.  &  B.  219,  where  the 
defendant  was  indicted  for  a  nuisance  in  placing  goods  on  the 
footway  and  carriage-way  of  one  of  the  public  streets  of  Phil- 
adelphia, and  suffering  them  to  remain  there  for  the  purpose  of 
being  sold  at  auction,  Chief  Justice  Tilghman  said:  '^  It  is  true 
that  necessity  justifies  actions  which  would  otherwise  be  nui- 
sances. It  is  true,  also,  that  this  necessity  need  not  be  absolute; 
it  is  enough  that  it  be  reasonable.  No  man  has  a  right  to  throw 
wood  or  stones  into  the  street  at  his  pleasure.  But  inasmuch  a» 
fuel  is  necessary,  a  man  may  throw  wood  into  the  street  for  the 
purpose  of  having  it  carried  to  his  house,  and  it  may  lie  there  a 
reasonable  time.  So,  because  building  is  necessary,  stone,  bricks,^ 
lime,  sand,  and  other  materials  may  be  placed  in  the  street,  pro- 
vided it  be  done  in  the  most  convenient  manner.  On  the  same^ 
principle,  a  merchant  may  have  his  goods  placed  in  the  street, 
for  the  purpose  of  removing  them  to  his  store  in  a  reasonable 
time;  but  he  has  no  right  to  keep  them  in  the  street  for  the  pur- 
pose of  selling  them  there,  because  there  is  no  necessity  for  it.'^ 
A  similar  doctrine  is  recognized  in  Eex  v.  Eussell,  6  East,  427,. 
and  in  People  v.  Cunningham,  1  Denio,  624  [43  Am.  Dec.  709J. 

In  Bex  V.  Janes,  3  Gamp.  230,  where  the  defendant  was  in- 
dicted for  obstructing  a  highway  by  depositing  long  pieces  of 
timber  in  the  street  and  keeping  them  there  until  they  were 
sawed  up,  because  his  yard  was  not  large  enough  to  receive 
them  entire.  Lord  Ellenborough  remarked:  ''If  an  unreasona- 
ble time  is  occupied  in  the  operation  of  delivering  beer  from  a 
brewer's  dray  into  the  collar  of  a  publican,  this  is  certainly  a 
nuisance.    A  cart  or  wagon  may  be  unloaded  at  a  gateway,  but 
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this  must  be  done  with  promptness.  So  as  to  the  repairing  of 
a  house,  the  public  must  submit  to  the  inconvenience  necessa- 
rily occasioned  in  repairing  the  house;  but  if  this  inconvenience 
be  prolonged  for  an  unreasonable  time,  the  public  have  a  right 
to  complain,  and  the  party  may  be  indicted  for  a  nuisance." 

Indeed,  the  doctrine  of  all  the  cases  on  this  subject  that  we 
have  examined  seems  to  be  in  accordance  with  the  instructions 
of  the  court  below,  that  the  law  justifies  obstructions  of  a  par-* 
tial  and  temporary  character,  from  the  necessity  of  the  case,  and 
for  the  convenience  of « mankind,  when  those  obstructions  occur 
in  the  customary  or  contemplated  use  of  the  highway,  and  that 
the  question  of  their  necessity  and  reasonableness,  and  of  the 
customaiy  or  contemplated  use,  is  one  for  the  consideration  and 
determination  of  the  jury,  under  all  the  circumstances  of  each 
particular  case. 

Nor  have  the  defendants  any  reason  to  object  to  the  instruc- 
tions of  the  court  in  regard  to  the  justification  by  the  defend- 
ants, whether,  as  citizens  or  as  owners,  in  defense  of  their  prop- 
erty  imperiled,  or  supposed  to  be  endangered  by  the  plaintiff's 
building.  In  assuming  that  building  to  be  a  nuisance,  as  it  was 
situated  in  the  highway,  and  undertaking  to  abate  it  as  such  by 
force,  the  defendants  took  the  risk  of  being  deemed  trespassers, 
if  they  should  fail  to  establish  the  existence  of  the  nuisance,  or 
having  established  it,  should  be  found  to  have  employed  un- 
reasonable and  unnecessary  force  and  unwarrantable  means  for 
its  removal;  and  on  both  these  points  the  verdict  of  the  jury, 
under  the  instructions  given,  is  conclusive  against  them. 

Any  person  may  abate  a  common  nuisance:  Yin.  Abr.,  tit.  Nui- 
sance, T,  pi.  8,  and  W,  pi.  4;  Bac.  Abr..  tit.  Nuisance,  C;  Com. 
Dig.,  tit.  Case  for  Nuisance,  D,  4;  3  Bla.  Com.  5,  7;  James  v. 
Hayumrd,  Cro.  Car.  184;  Houghton  v.  BuMer,  4  T.  B.  364.  But 
he  does  so  under  the  peril  of  being  deemed  a  trespasser,  unless 
the  existence  of  the  nuisance  is  established:  Weimore  v.  Tracy ^ 
14  Wend.  250  [28  Am.  Dec.  625]. 

If  the  defendants'  shade  trees,  their  own  private  property, 
were  imperiled  by  the  plaintiff's  building,  they  had  a  right  to 
use  whatever  force  was  necessary  to  defend  and  protect  that 
property  from  injury.  If  they  proceeded  beyond  that,  they  be- 
came trespassers,  and  were  liable  for  any  excess  of  force  em- 
ployed by  them.  But  the  mere  fact  that  the  building  was  in 
the  street,  and  approaching  the  private  property  of  the  defend- 
ants in  a  way  that  might  be  likely  to  endanger  it,  would  uot 
justify  them  in  destroying  the  building.     They  could  not  law- 
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fullj  inteifere  with  it,  unless  it  were  a  common  nuisance,  or 
actually  endangering  their  property  at  the  time.  Where  there 
is  time  and  opportunity  for  the  interposition  of  a  legal  remedy, 
by  process  which  is  adequate,  and  may  be  effectual  to  prevent 
the  probable  injury  to  property,  the  law  will  not  justify  the 
summary  employment  of  force.  The  danger  must  be  imminent 
to  authorize  private  individuals  to  take  the  execution  of  the  law 
into  their  own  hands. 

Brooks  V.  Eart,  14  N.  H.  307,  conclusively  settles  the  correct- 
ness of  the  instructions  as  to  the  non-application  of  the  law  of 
the  road  to  the  case  of  a  moving  building.  By  that  decision 
the  law  referred  to  is  expressly  limited  to  the  regulation  of  the 
conduct  and  rights  of  travelers  with  vehicles  at  the  time  and 
place  of  meeting  and  while  passing  each  other.  The  doctrine 
of  that  decision  was  reaffirmed  in  Norris  v.  Litchfield,  85  N.  H. 
271  [post,  p.  546]. 

The  powers  and  duties  of  towns,  and  their  liabilities  in  rela- 
tion to  the  construction  and  repair  of  highways,  and  the  rights 
of  adjoining  land-owners,  are  so  well  understood,  and  have  so 
recently  been  considered  and  discussed  in  the  cases  of  Eubbard 
T.  City  of  Concord,  86  N.  H.  62  [ante,  p.  620],  and  Johnson  v. 
HaverhiU,  Id.  74,  and  in  Baker  v.  Shepard,  24  Id.  208,  and  Blake 
V.  Bich,  34  N.  H.  382,  decided  in  Coos,  July  term,  1866,  that  it  is 
hardly  necessary  or  useful  again  to  consider  them.  It  is  suffi- 
cient to  say  that  the  instructions  on  these  points  seem  to  have 
been  in  strict  accordance  with  the  well-settled  law  of  this  state: 
Copp  V.  Neal,  7  Id.  276,  and  authorities  there  cited. 

It  seems  entirely  clear  that  the  interest  of  the  public  in  a 
highway  consists  solely  in  the  easement  or  right  of  passage, 
with  the  right  to  construct  and  repair,  while  the  general />rima 
facie  presumption  of  law  is  that  the  freehold  of  the  road,  usque 
ad  medium  fUum  vUs,  is  in  the  proprietors  of  the  land  on  either 
side  thereof;  that  towns  are  not  bound  to  grade  the  entire  width 
of  their  common  highways;  that  in  cities  and  villages  they  may 
reasonably  accommodate  and  protect  foot-passengers  by  side- 
walks, curbstones,  posts,  and  railings,  and  so  exclude  carriages 
from  a  part  of  the  way,  leaving  them  a  reasonably  safe  and  con- 
venient passage;  that  such  curbstones,  posts,  and  railings,  prop- 
erly constructed,  are  in  no  sense  nuisances;  that  where  sidewalks 
are  thus  reasonably  and  properly  set  apart,  the  owners  of  the 
soil  may  lawfully  use  the  dividing  space  between  the  carriage- 
path  and  sidewalks  for  the  growth  of  trees,  for  ornament  or 
use.  and  trees  thus  situated  are  in  no  sense  nuisances,  but  spe- 
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oiallj  protected  from  injury  by  statute:  Ck)mp.  Stats.,  c.  560, 
see.  19;  that  such  trees  are  preBumptively  the  private  property 
of  the  adjacent  land-owner,  and  whoever  injures  them  is  pre- 
sumptively a  trespasser  against  such  owner;  that  trees  thus 
situated  and  owned  may  lawfully  be  forcibly  protected  by  their 
owners  against  an  impending  injury;  and  that  if  the  plainti£f 's 
building  were  of  such  a  size  or  moved  in  such  a  manner  as  to 
injure  or  unreasonably  endanger  trees  thus  gtoVi^ug,  their  own- 
ers would  be  justified  in  employing  against  it  sufficient  force  to 
protect  the  trees  from  actual  or  threatened  injury. 

The  remarks  of  the  court  below  as  to  the  wanton  and  ruthless 
destruction  of  useful  or  ornamental  shade  trees,  by  forcing 
through  a  street  a  building  occupying  its  whole  width,  thereby 
destroying  in  a  single  day  the  combined  efforts  of  man  and 
nature  for  half  a  century,  were  strong  and  emphatic,  but  not 
more  so  than  the  aggravated  nature  of  the  supposed  desolation 
would  seem  to  demand  and  justify.  At  all  events,  the  defend- 
ants cannot,  and  the  plaintiff  does  not,  complain  of  them. 

It  is,  however,  entirely  unnecessary  to  reaffirm,  in  detail,  the 
instructions  of  the  court  below.  We  see  in  none  of  them  any- 
thing objectionable  as  matter  of  law,  or  in  any  way  prejudicial 
to  the  legal  rights  of  the  defendants,  against  whom  a  verdict 
was  returned  upon  every  count  of  the  declaration,  as  well  as 
generally.    There  must  therefore  be  judgment  upon  the  verdict. 

Pbblet,  C.  J.,  and  Sawteb,  J.,  having  been  of  counsel,  did 
not  sit  in  this  case.  

Whetheb  OBSTRUonoNS  IN  Highway  asb  NuisAMcn  ob  not  is  a  ques* 
tion  of  fact:  Winter  v.  PeteraoTi,  61  Am.  Dec.  678;  bat  me  note  to  Young  v. 
State  Banht  68  Id.  632,  where  it  is  said  that  whether  a  thing  is  a  nuisance  or 
not,  and  hence  liable  to  forfeiture,  is  a  judicial  question,  and  to  be  finally 
determined  by  the  courts  alone. 

bi  C.VTKJjQfnoTx  ov  Highway,  Question  of  Nuisance  ob  No  Nuisancb 
Depends,  at  common  law,  upon  the  fact  whether  the  passage  of  such  high- 
way is  rendered  less  commodious:  State  v.  Mobile^  30  Am.  Dec.  564. 

Nuisancb  in  Highway,  What  Ck)N8TiTUT£s  and  What  dobs  not:  See 
collected  cases  in  note  to  People  v.  Cunningham^  43  Am.  Dec.  718. 

Public  Nuisance  may  be  Abated  by  Any  One,  whether  He  has  been 
Injured  by  It  ob  not;  but  a  private  nuisance  can  be  abated  only  by  one 
who  is  injured  by  it.  The  right  to  abate  a  nuisance,  however,  is  confined  to 
tike  removal  of  that  which  constitutes  the  nuisance:  QoUb  v.  Briscoe,  26  Am. 
Dec  440;  see  note  thereto,  443-445,  on  right  of  private  person  to  abate  a 
nuisance  without  suit  But  a  nuisance,  whether  public  or  private,  may  be 
abated  at  common  law  by  the  party  aggrieved,  if  done  without  breach  of  the 
peace:  Stiles  v.  Laird,  63  Id.  110,  and  collected  oases  in  note  113,  on  abate- 
■Mnt  of  nuisances. 

▲m .  Dxo.  Vou  LZIX-41 
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TiTLB  nr  Highway  resideB  in  the  owner  of  adjoining  land:  See  note  to 
Conner  r.  New  Albany^  12  Am.  Deo.  207;  Pomeroy  y.  MUU,  23  Id.  207,  and 
note  209;  NiehoUon  t.  N.  T.  A  if.  H.  B.  E.,  56  Id.  800»  and  ooUeoted  casea 
in  note  896;  Winter  v.  Petermm,  61  Id.  67a 

VSM  OF  PuBUO  nr  Hiohwats:  See  oases  cited  in  the  preceding  sabdivie- 
ion,  <*  Title  in  Highways,*'  eto.,  and  Jackson  v.  Hathaway,  8  Am.  Deo.  263; 
People  V.  Cunningham,  43  Id.  709;  Troy  v.  ChesJUre  B.  B.  Co,,  65  Id.  177. 

OwMEK  OF  Feb  in  Highway  cak  Maintain  Trbsfass  for  the  obstmo^ 
tion  or  exclusive  appropriation  thereof:  Cortelyon  v.  Van  Brundt,  3  Am.  Dea 
430;  Conner  v.  New  Albany,  12  Id.  207;  Lewie  v.  Jonee,  44  Id.  138. 

Trkbs  Growing  in  Highway  Bblong  to  Ownkb  of  Fn:  Winter  t. 
Petereon,  61  Am.  Dec.  678. 

Thx  principal  oasb  was  guted  in  Kelley  ▼.  Kennard,  60  N.  H.  4,  where 
it  was  said  that  as  the  public  convenience  may  require  a  sidewalk  as  well  aa 
a  carriage-traclL  in  a  highway,  so  it  may  require  two  carriage-tracks;  and  the 
law  does  not  require  such  tracks  to  be  on  the  same  level,  nor  forbid  one  to  be 
built  over  the  other.  An  unimportant  mention  of  the  leading  dedsion  was 
also  made  in  WinekipT.  Enfield,  42  Id.  203. 


NoRBis  V.  Litchfield. 

[36  Nxw  HAMwmms,  271.] 

Onb'8  Action  for  Damages  Sustained  from  Nbgugbnce  of  Anothra 
CANNOT  BE  DEFEATED  by  showing  that  the  former  party  is  a  wroug-doer, 
a  trespasser,  or  a  violator  of  the  law,  unless  if  appears  that  his  own  neg* 
ligence  or  his  fault  has  directly  contributed  to  his  damage. 

Trespass  is  not  Less  Wrong  that  It  is  Done  bt  Accident,  or  with- 
out design,  or  even  against  the  will  of  the  actor. 

Trespass  or  Wrong  Done  bt  Accident,  without  Design,  gr  against 
Actor's  Will,  is  not  Fault,  in  the  sense  of  that  word  as  used  in 
connection  with  actions  for  negligence.  It  is  a  misfortune,  and  not  a 
fault 

Nbgugencb  is  Mixed  Question  of  Law  and  Fact,  to  be  settled  by  the 
jury  under  InstructioDS  of  the  oourt 

Towns  are  not  Liable  wherb  there  has  been  Fault  or  Nbgugbnce, 
in  any  degree,  on  the  part  of  him  who  has  sustained  the  damage^  and 
the  fact  that  such  person  is  a  wrong-doer,  a  trespasser,  or  a  violator  of 
the  law  is  wholly  immateriaL 

Towns  arb  Liable  in  Damages  for  Injuries  Sustained  from  Dbfbct- 
rvB  Roads,  or  wrongful  acts  of  third  persons,  if  accidents,  not  preventa- 
ble by  ordinary  care  and  prudence,  unite  with  these  causes  to  produce 
the  injury. 

Case  for  damages  to  plaintiff's  horse,  carriage,  and  harness, 
occasioned  by  the  insufficiency  of  a  bridge  on  a  public  highway, 
in  said  town  of  Litchfield,  for  want  of  sufficient  width  and 
suitable  railing.  The  horse  and  chaise  were  owned  by  plaintiff, 
a  stable-keeper,  and  who  bad  let  them  to  one  Bixby.     It  ap* 
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peared  from  the  eTidence  that  Bixby  was  trayeling  on  the  high- 
way mentioned^  with  the  horse  and  chaise,  during  a  very  dark 
night;  that  when  near  the  bridge  in  question  he  heard  a  lumber- 
wagon  coming  from  the  opposite  direction;  and  that  he  called 
out  to  the  person  approaching  to  stop,  and  turned  out,  as  he 
supposed,  as  far  as  was  safe  and  prudent.  A  man  named  Moor 
was  in  charge  of  the  wagon.  He  was  walking  behind  it,  attend- 
ing to  his  freight,  and  did  not  notice  Bixby's  carriage  or  hear 
him  call  out.  The  highway  may  be  supposed  to  hare  run  north 
and  south,  and  the  plank  bridge,  eighteen  feet  long,  extended 
across  it  from  east  to  west.  The  highway  at  the  end  of  the 
bridge  was  about  eighteen  or  nineteen  feet  in  width.  Moor's 
horse  in  going  over  turned  to  the  right,  so  as  to  strike  the  fence 
on  the  west  side  before  he  got  upon  the  bridge,  and  went  across 
the  bridge  before  Moor  was  able  to  take  hold  of  or  stop  him. 
The  vehicles  collided  before  Moor's  horse  reached  the  bridge 
by  some  fifteen  or  eighteen  feet,  and  the  chaise  with  Bixbj  was 
either  drawn  back  by  Moor's  horse  and  v^agon,  or  backed  by 
Bixby  in  endeavoring  to  extricate  his  carriage  from  the  wagon, 
and  precipitated  backwards  from  the  bridge  on  the  east  side, 
from  a  height  of  about  nine  feet,  which  caused  the  instant  death 
of  the  horse  and  injury  of  the  chaise.  The  highway  was  about 
eighteen  or  nineteen  feet  wide  where  the  collision  probably 
occurred,  and  the  wheel-tracks  of  the  traveled  part  of  the  road 
were  vnthin  three  or  four  feet  of  the  fence  struck  by  Moor's 
wagon.  There  was  no  railing  on  the  east  side  of  the  highway, 
where  the  road  was  raised  by  an  embankment;  and  no  railing 
or  other  barrier,  except  a  small  log  upon  the  east  side  of  the 
bridge.  The  instructions  given  are  in  the  opinion.  Verdict 
for  plaintiff. 

W.  C.  Clarke^  for  the  defendants. 

A.  F,  Stevens  and  A,  W.  Saioyer,  for  the  plaintiff. 

By  Court,  Bell,  J.  The  ^question  arising  upon  the  instruc- 
tions asked,  as  well  as  those  given  to  the  jury,  is  whether  a 
traveler  can  recover  against  a  town  for  damages  sustained  from 
a  defect  of  a  highway,  if  at  the  time  of  the  accident  he  is  tres- 
passing on  the  rights  of  others,  or  violating  a  law  of  the  state. 

It  is  not  questioned  that  towns  are  liable  where  the  damage 
sustained  arises  in  part  from  defects  of  the  road,  and  in 
part  from  such  accidents  as  could  not  be  prevented  by  ordi- 
nary care  and  prudence:  Palmer  v.  Andover,  2  Cush.  GOO; 
Huni  v.   Toum  of  PaumcU,  9  Vt.  418;   or  in  part   from  the 
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wrongful  acts  of  others;  Littleton  y.  Richardson,  82  N.  H.  69. 
And  the  court  so  charged  the  jury,  '*  that  where  some  accident 
occurs  which  ordinary  care  and  prudence  could  not  prevent,  and 
a  defect  exists  in  the  highway  by  means  of  which  the  damage 
occurs,  and  without  which  it  would  not  have  occurred,  the  town 
IS  liable."  But  the  court  added:  ''That  if  the  plaintiff's  car- 
riage was  in  the  middle  of  the  traveled  part  of  the  road,  his  agent 
using  ordinary  care  and  skill  and  prudence,  considering  the 
<!ircumstances,  and  came  in  collision  with  another  carriage,  this 
would  be  an  accident  for  which  the  agent  of  the  plaintiff  would 
not  be  in  fault,  so  far  as  this  case  is  concerned;  and  if  such  acci- 
dent led  to  this  damage  by  a  defect  in  the  highway,  the  town 
would  be  liable." 

In  actions  of  this  kind,  it  is  settled  that  if  the  damage  sus- 
tained has  been  in  any  degree  directly  caused  by  his  own  fault 
or  negligence,  the  plaintiff  cannot  recover  against  the  town.  It 
was  so  held  in  Fanium  v.  Concord,  2  N.  H.  892,  the  leading 
case  on  the  subject  in  this  state,  as  well  as  by  many  decisions 
in  neighboring  states:  Meed  v.  Nort^field,  13  Pick.  94  [23  Am. 
Dec.  662];  Smiih  v.  Smith,  2  Id.  621  [13  Am.  Dec.  464];  Thomjh 
son  V.  Bridgewater,  7  Id.  188;  Howard  v.  North  Bridgewater,  16 
Id.  189;  Adams  v.  Carlisle,  21  Id.  146;  May  v.  Princeton,  11  Met. 
442;  Shepardson  v.  Colerain,  13  Id.  55;  Palmer  v.  Andover,  2 
Cush.  600;  Bigelow  v.  RvXtand,  4  Id.  247;  Hxdl  v.  Richmond,  2 
Woodb.  &  M.  337;  Moore  v.  Abbot,  32  Me.  46;  MerrHl  v.  Hamjh 
den,  26  Id.  234;  French  v.  Brunsurick,  21  Id.  29  [38  Am.  Dec. 
250];  Jacobs  v.  Bangor,  16  Id.  187;  Eunt  v.  Pownal,  9  Vt.  411; 
KeUey  y.  Glover,  15  Id.  708;  AUen  v.  Hancock,  16  Id.  230. 

What  constitutes  negljgence  is  a  mixed  question  of  law  and 
fact,  to  be  settled  by  the  jury  under  the  instructions  of  the  court: 
Rice  V.  Montpelier,  19  Vt.  470;  Murch  v.  Concord  R.  R.  Co,,  29 
N.  H.  43  [61  Am.  Dec.  631];  Beers  v.  Housatonuc  R.  R.  Co,,  19 
donn.  566;  and  it  was  properly  submitted  to  them. 

But  the  idea  of  the  defendant's  counsel  was,  that  if  the  plain- 
tiff was  himself  a  wrong-doer  he  could  maintain  no  action  what- 
ever, however  prudent  and  careful  he  may  have  been.  There 
sjce  decisions  which  give  countenance  to  this  idea,  and  which 
liold  that  where  a  party  who  has  suffered  a  loss  by  the  negligence 
of  another  was  himself  at  the  time  a  trespasser,  or  acting  in 
violation  of  law,  he  cannot  recover:  Hunger  v.  Tonawanda  R,  R. 
Co.,  4  N.  T.  349  [53  Am.  Dec.  384];  Hwrtfidd  v.  Roper,  21  Wend. 
615  [34  Am.  Dec.  273];  Brown  v.  MaxweU,  6  HiU,  592  [41  Anu 
Dec.  771],  and  cases  there  cited. 
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But  we  are  unable  to  agree  to  the  doctrine  thus  broadly  laid 
down.  As  a  general  principle,  it  seems  to  us  wholly  immaterial 
whether,  in  the  abstract,  the  plaintiflf  was  a  wrong-doer  or  a 
trespasser,  or  was  acting  in  yiolation  of  law.  For  his  wrong 
or  trespass  he  is  answerable  in  damages,  and  he  may  be  puDish- 
able  for  his  violation  of  law;  but  his  rights  as  to  other  persons 
and  as  to  other  transactions  are  not  i^ected  by  that  circum- 
stance. A  traveler  may  be  riding  with  a  horse  or  carriage  whicU 
he  had  no  right  to  take  or  use;  he  may  be  traveling  on  a  turnpike- 
without  payment  of  toll;  he  may  be  riding  on  a  day  when  riding 
is  forbidden,  or  with  a  speed  forbidden  by  law,  or  upon  what  is* 
called  the  wrong  side  of  the  road;  or  his  team  may  be  standing: 
in  the  street  of  a  town  without  his  attending  by  them  and  keep- 
ing them  under  his  command,  as  the  law  requires; — and  in  none 
of  these  cases  is  his  right  of  action  for  any  injury  he  may  sustain 
from  the  negligent  conduct  of  another  in  any  way  affected  by 
these  circumstances.  He  is  none  the  less  entitled  to  recover,, 
unless  it  appears  that  his  negligence  or  his  fault  has  directly 
contributed  to  his  damage.  He  may  be  a  trespasser,  and  hi» 
trespass  may  have  in  no  degree  contributed  to  the  damage  he 
has  sustained.  Though  a  trespasser  or  wrong-doer  as  to  others, 
he  may  have  been  guilty  of  neither  fault  nor  negligence  as  to 
the  party  ^m  whom  he  has  sustained  damage.  Though  en- 
gaged in  an  act  which  is  a  violation  of  law  in  itself,  he  may 
have  exercised  all  proper  care  for  the  safety  of  himself  and  his 
property,  and  to  avoid  any  injury  to  another.  A  trespass  is  not 
the  less  a  wrong  that  it  is  done  by  accident  or  without  design, 
or  even  against  the  will  of  the  actor;  but  in  such  case  it  is  not 
a  fault  in  the  sense  of  that  word  as  used  in  connection  with  ac- 
tions for  negligence. 

So  a  party  may  do  an  act  which  is  a  violation  of  law,  and 
which  may  perhaps  subject  him  to  liability  to  those  who  may 
sustain  damage  by  his  conduct;  yet  it  may  not  be  an  offense 
which  would  subject  him  to  punishment,  because  the  act  may 
have  been  involuntaiy ;  done  without  negligence  and  against  hie 
most  earnest  efforts.  In  such  a  case  the  act  is  a  misfortune:  it 
is  not  a  fault. 

It  is  not  enough,  then,  to  show  that  a  party  is  a  wrong-doer, 
or  a  trespasser,  or  violator  of  the  law,  to  defeat  his  action  for 
damage  sustained  from  the  negligence  of  another. 

It  must  be  shown  that  such  act  is  a  fault,  which  has  di- 
rectly contributed  to  the  loss  or  damage  of  which  the  party 
tomplains.    It  is  not  a  question,  as  it  has  been  made  in  some 
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cases,  whether  the  party  is  a  trespasser,  or  has  done  some 
wrongful  act,  but  whether  he  is  guilfy  of  a  fault  or  of  negligence 
in  reference  to  the  matter  in  question,  which  has  directly  con- 
tributed to  the  injury. 

The  proper  question,  whether  the  fact  that  the  plaintiff  was  on 
the  left  of  the  center  of  the  road  was  the  fault  of  the  plaintiff, 
or  was  a  mere  accident,  was  submitted  to  the  jury. 

For  this  opinion  we  think  the  opinion  of  Maule,  J.,  in  Barnes 
V.  Ward,  9  Man.  Gr.  &  S.  420,  is  a  sufficient  authority.  He  says, 
with  regard  to  the  objection  that  the  deceased  was  a  trespasser 
on  the  defendant's  land  at  the  time  the  injury  was  sustained,  it 
by  no  means  follows  from  this  circumstance  that  the  action  can- 
Qot  be  sustained.  A  trespasser  is  liable  to  an  action  for  the  in- 
jury which  he  does,  but  he  does  not  forfeit  his  right  of  an  action 
for  an  injury  sustained.  Thus  in  the  case  of  Bird  v.  Holbrook,  4 
Bing.  628,  S.  C,  1  Moo.  &  P.  607,  the  plaintiff  was  a  trespasser, 
and  indeed  a  voluntary  one,  but  he  was  held  entitled  to  an  ac- 
tion for  an  injury  sustained  in  consequence  of  a  wrongful  act 
of  the  defendant,  without  any  want  of  ordinary  caution  on  the 
part  of  the  plaintiff,  although  the  injuiy  would  not  have  oc- 
curred if  the  plaintiff  had  not  trespassed  on  the  defendant's 
land.  This  decision  was  approved  in  Lynch  v.  Nurdin,  1  Ad.  & 
El.,  N.  S.,  87;  S.  C,  4  Per.  &  Dav.  677;  and  in  Jordin  v.  Crump, 
8  Mee.  &  W.  782. 

So  in  Birge  ▼.  Gardner,  19  Gonn.  607,  it  is  said  it  seems  that 
the  fact  of  the  plaintiff's  being  a  trespasser  in  the  act  which 
produced  the  injury  complained  of  will  not  necessarily  preclude 
him  from  a  recovery  against  a  party  guilty  of  negligence:  10 
Dig.  9-11. 

And  in  Kerwhacker  v.  Cleveland  etc.  E.  B.  Co.,  3  Ohio  St.  172 
[62  Am.  Dec.  246],  it  is  held  that  the  mere  fact  that  one  person 
ts  in  the  wrong  does  not  of  itself  discharge  another  from  the  ob- 
servance of  due  and  proper  care  towards  him,  or  the  duly  of 
60  exercising  his  own  rights  as  not  to  injure  him  unnecessarily. 

Upon  these  views,  we  are  of  opinion  that  the  instructions  to 
the  jury  were  suitable  and  proper,  and  that  there  should  be 
judgment  on  the  verdict.         

Mebb  Fact  that  Oke  Person  is  in  Wrong  dobs  not  in  Itself  Dis- 
CQAROB  Another  from  the  observance  of  due  and  proper  care  toward  him, 
or  the  duty  of  so  exercising  his  own  rights  as  not  to  injure  him  unnecessarily: 
Kerwhacker  v.  Cleveland  etc.  7?.  /?.  Co.,  62  Am.  Dec.  246;  Johnaon  v.  PaUeraan, 
35  Id.  96,  and  note  104;  note  to  Freer  v.  Cameron,  55  Id.  674,  showing  that 
though  plaintiff  was  a  trespasser  at  the  time  of  his  injory,  it  is  no  defense  if 
he  WM  guilty  of  no  negligence  contributing  to  his  injury  that  the  fact  of  his 
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being  a  trespaaser  does  not  depriye  him  of  the  protection  of  the  law;  and 
that  if  due  care  ia  not  used  by  defendant  to  avoid  injuring  him,  he  may  re* 
cover. 

CoNTaiBUTOBT  Nbgliobncb  Bars  Bxcn>vbbt:  See  extended  note  to  Mun»' 
ger  v.  Tonatoanda  B,  B,  Cc^  63  Am.  Deo.  387,  discussing  the  subject;  ex* 
hanstive  note  to  Dreer  v.  Cameron,  55  Id.  666-678,  discussing  the  general 
principles  of  the  law  of  contributory  negligence:  Kerwhacker  v.  Clevekaid  ete* 
B,  B.  Co,,  62  Id.  246,  and  references  in  note  thereto  270;  Lucob  v.  New  Bed* 
ford  etc.  B.  B.  Co.,  66  Id.  406,  and  cases  in  note  409. 

Neolioencb  is  What  Sort  ow  Qubstion. — In  Herring  v.  Wilmington 
etc,  B.  B.  Co.,  51  Am.  Dec  395,  it  is  held  that  what  Amounts  to  negligence 
is  a  question  of  law.  In  Trow  v«  Vermont  Central  B.  B.  Co.,  58  Id.  191, 
that  negligence  is  a  mixed  question  of  law  and  fact  upon  which  it  is  the 
duty  of  the  court  to  specifically  instruct  the  jury;  in  Zemp  v.  Wilmington 
etc.  B.  B.  Co.,  64  Id.  763,  that  it  is  a  mixed  question  of  law  and  fact;  that 
the  judge  is  to  instruct  as  to  what  is  negligence,  and  the  jury,  in  most  cases, 
are  to  ascertain  whether  the  facts  sustain  the  definition;  and  in  Cftdena  etc. 
B.  B.  Co.  v.  Yarwood,  65  Id.  682,  and  BeaUy  v.  Oilmore,  55  Id.  514,  that  it  is 
a  question  of  fact,  and  not  of  law,  and  that  the  jury  must  determine  it,  not 
the  court. 

LiABiLTTT  OF  TowNS  FOB  Injubus  Cadbju)  bt  Dbfbctivb  ob  Danobr- 
ons  HiOHWATS,  where  there  has  been  negligence  in  any  degree  on  the  part 
of  him  who  has  sustained  the  damages:  See  Hubbard  v.  CUy  qf  Concord,  ante, 
!>.  520,  and  cases  cited  in  note  535. 

CiTT  oB  Town  is  not  Liable  to  Pxbson  Injttbkd  by  combined  effect 
of  defect  in  highway  and  negligence  of  third  person;  but  it  is  liable  to  per- 
son injured  by  defect  in  highway,  if  the  contributing  cause  is  a  pure  acci- 
dent,  and  one  which  common  prudence  and  sagacity  could  not  have  foreseen 
and  provided  against:  BoweU  t.  OUy  of  LoweU,  60  Am.  Deo.  464. 


Ladd  v.  Wigoin. 

[35  Naw  Hampbhzbb,  421.] 

EnuRK  OF  Lett  of  Bzioution  upon  Bbal  Estatb  is  Covolubiyx  Bvi* 
DXNOB  that  the  debtor's  title  to  the  property  levied  upon,  and  that  of  all 
persons  claiming  under  him  by  title  subsequent  to  the  attachment  of  the 
property  passed  to  the  judgment  creditor.  Such  return  cannot  be  con* 
tradicted  by  any  one. 

Btidbnob  to  Contradict  Lkvt  of  Exboution,  as  Effectual  between 
Parties  to  pass  the  title  of  the  debtor  in  the  property  levied  upon,  will 
not  be  received. 

Fraudulent  Conveyance. — Conveyance  of  Real  Estate,  Absoluts  in 
ITS  Terms,  but  made  for  the  purpose  of  securing  a  debt,  with  an  under- 
standing between  the  parties  that  the  land  is  to  be  reconveyed  upon  pay- 
ment of  the  debt  and  interest,  is  fraudulent  and  void,  not  only  against 
existing  creditors  of  the  grantor,  but  against  those  who  became  his 
creditors  after  its  execution. 

MORTOAOE  CAN  BE  DISCHARGED   ONLY   BY  PAYMENT    IN    FaCF    OF    DeBT   It 

Secures,  or  a  release  by  the  mortgagee,  where  equity  requires  its  con* 
tinned  existence. 
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SaouBiTr  ov  Hioheb  Natubb  ExnNotriSHBS  Interiob  Skoubitixs,  m  « 
geDeral  rule,  bat  a  higher  security  taken  expressly  as  a  second  collateral 
security  for  the  same  debt,  and  upon  the  same  property,  will  not  extin- 
guish the  inferior  security. 

BUBSBQUBNT  SeOITRITT  FOR  DeBT  OF    EQUAL  DeORSS  WITH   FORMER    SeOU- 

RITT  for  the  same  debt  will  not,  by  operation  of  law,  extinguish  the  former 
security.  Such  securities  are  distinct  and  independent,  although  both 
are  liens  upon  property.  To  make  the  second  security  an  extinguish- 
ment or  discharge  of  the  6rst,  there  must  be  an  express  release,  or  at 
least  an  implied  release  from  a  covenant  not  to  sue. 

Original  Mortgage  not  Extinguished  or  Discharged  bt  Subsequent 
Fraudulent  Convetance— Avoided  Contract  Restores  Each  Pabtt 
TO  HIS  Previously  Existing  Rights — ^Rights  of  Purchaser  under 
his  Fraudulent  Contract. — If  a  note  secured  by  a  valid  pre-existing 
mortgage  is  given  up  to  the  mortgagor  upon  the  execution  by  him  to  the 
mortgagee  of  a  fraudulent  conveyance  of  the  premises,  the  amount  of 
the  note  being  included  in  the  debt  intended  to  be  secured  by  the  fraud- 
ulent conveyance,  the  original  mortgage  is  not  thereby  extinguished  or 
discharged.  If  such  fraudulent  conveyance  is  avoided  by  the  creditors 
of  the  mortgagor,  the  mortgagee  is  remitted  to  his  previously  existing 
legal  rights  under  the  mortgage.  The  purchaser  is  permitted  to  hold 
nothing  by  his  fraudulent  contract,  and  the  creditors  take  all  their  debtor 
fraudulently  conveyed,  and  nothing  more. 

UsuRT  IS  Personal  Defense;  and  when  -  Set  up  against  Subsequent 
Purchaser,  only  the  amount  of  illegal  interest  is  to  be  deducted  from 
the  conditional  judgment  for  the  amount  due  on  a  mortgage. 

What  Estate  of  Decedent  Vests  in  his  Administrator,  and  how 
Diverted. — ^Upon  the  decease  of  an  intestate  and  the  granting  of  admin- 
istration. Ids  personal  estate,  and  all  contingent  as  well  as  absolute  in- 
terests therein,  vest  in  his  administrator,  including  his  bonds,  contracts, 
and  choses  in  action,  as  well  as  his  goods  and  chattels,  and  can  be 
diverted  only  by  operation  of  law,  or  some  act  of  the  administn^tor. 

Administrator  mat  Assign  Chose  in  Action  by  a  proper  instrument  for 
that  purpose  without  license. 

Mortgage  mat  be  Assigned  in  Same  Wat  as  Debt  Itself,  because  it  is 
a  mere  incideut  of  the  debt. 

Writ  of  entry  to  recover  posseiision  of  a  tract  of  land.  Non 
tenure  was  pleaded  as  to  thirteen  hundred  and  fifty-nine  ^teen 
hundredths  undivided  parts  of  tlie  premises  demanded;  and  nul 
disseisin  was  pleaded  as  to  the  remaining  one  hundred  and 
forty-one  fifteen  hundred ths,  on  which  issue  was  taken.  Noth- 
ing was  said  as  to  the  non  tenure.  The  evidence  showed  that  on 
October  1, 1852,  Newell  Tilton,  being  seised  of  the  demanded 
premises  in  fee,  executed  a  mortgage  thereof  to  one  Daniel  G. 
Ladd,  to  secure  the  payment  of  a  promissory  note  of  that  date, 
for  three  hundred  and  fifty  dollars,  given  by  Tilton  to  Ladd. 
The  consideration  of  the  note  was  a  loan  of  Uiree  hundred  and 
thiriy-mne  dollars  and  fifty  cents,   then   made  by  Ladd  to 
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Tilton,  under  an  agreement  to  pay  nine  per  cent  interest  there- 
for, and  the  note  was  made  for  more  than  the  amount  loaned  by 
ten  dollars  and  fifty  cents,  in  order  to  secure  three  per  cent  be- 
yond the  legal  rate  of  interest  for  one  year.  On  November  1, 
1853,  Tilton  was  not  only  indebted  to  Ladd  in  the  sum  of  two 
hundred  and  fifty  dollars,  due  upon  other  promissory  notes,  in 
addition  to  the  amount  due  upon  the  mortgage  note,  l)ut  also  to 
defendant  and  to  other  persons.  Under  these  embarrassed  cir- 
ciuDstances,  he  on  that  date  executed  to  Ladd  an  absolute  deed 
of  the  demanded  premises,  and  received  from  Tilton  the  mort- 
gage and  mortgage  note,  and  other  notes  held  by  Ladd  against 
l^ton.  Ladd  also  advanced  to  him  at  that  time  a  further  sum 
of  about  four  hundred  and  twenty  dollars.  Defendant  contended 
that  this  deed  was  fraudulent  as  to  Tilton's  creditors,  and  evi- 
dence was  introduced  tending  to  show  that  it  was  given  as 
security  for  the  debts  due  from  Tilton  to  Ladd  and  the  money 
so  advanced,  and  that  it  was  agreed  between  them,  at  the  execu- 
tion of  the  deed,  that  Ladd  should  reconvey  to  Tilton,  or  to  any 
other  person  for  his  benefit,  whenever  the  amount  of  the  notes 
so  given  up  and  the  money  so  advanced  should  be  repaid  to 
Ladd,  with  interest  thereon  at  the  rate  of  nine  per  cent  i>er  an- 
num.  Defendant  was  one  of  Tilton's  creditors,  and  immediately 
after  the  deed  was  executed  he  caused  the  demanded  premises  to 
be  attached,  recovered  judgment,  and  caused  execution  to  be 
levied  upon  the  one  hundred  and  forty-one  fifteen  hundredths 
undivided  parts  of  said  premises  as  the  estate  of  Tilton.  Ladd 
died  intestate  on  August  24, 1855,  leaving  the  demandant,  his 
only  child,  and  Lydia  B.  Ladd,  his  widow,  who  was  appointed 
administratrix  upon  his  estate.  Prior  to  the  commencement  of 
this  suit,  the  administratrix  executed,  acknowledged,  and  deliv- 
ered to  demandant  an  assignment  of  the  mortgage  mentioned. 
Plaintiff  offered  evidence  tending  to  show  that  during  the  whole 
course  of  the  levy  under  execution  the  demanded  premises  were 
in  the  possession  of  a  third  person,  occupying  the  same  as  tenant 
of  the  demandant;  that  no  actual  possession  of  the  tract  levied 
upon  was  given  by  the  ofiScer  making  the  levy  to  the  defendant; 
and  that  the  defendant  subsequently  obtained  possession  of  the 
premises  by  collusion  with  the  tenant.  This  evidence  was  ruled 
out.  The  jury  were  instructed,  in  substance,  that  if  they  should 
find  that  the  deed  of  November  1,  1853,  was  given  in  the  man- 
ner above  claimed  by  defendant,  this  would  render  it  void  in 
law  as  to  defendant,  he  being  a  creditor  of  Tilton  when  the  deed 
was  executed;  that  if  they  should  find  the  deed  to  be  thus 
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Void,  and  they  should  also  find  that  the  mortgage  and  mortgage 
note  of  three  hundred  and  fifty  dollars  were  given  up  to  Tilton 
in  consideration  of  his  deed  of  November  1st,  Ladd,  if  living, 
would  nevertheless  have  a  legal  claim  to  the  premises  under  the 
mortgage,  and  that  by  virtue  of  the  assignment  mentioned,  the 
title,  under  the  mortgage,  passed  to  plaintiff,  and  would  entitle 
her  to  maintain  this  action,  and  to  recover  a  conditional  judg- 
ment thereon  for  the  amount  of  the  mortgage  note,  the  sum  of 
ten  dollars  and  fifty  cents,  included  in  the  principal  on  account 
of  illegal  interest,  being  first  deducted  therefrom.  They  were 
also  instructed  to  return  a  general  verdict  for  the  plaintiff,  if 
they  found  that  the  deed  of  November  1st  was  not  fraudulent  as 
to  creditors;  otherwise,  to  return  a  verdict  that  the  plaintiff  was 
entitled  to  a  conditional  judgment  for  such  sum  as  they  might 
find  to  be  due  upon  the  mortgage  note,  after  making  said  de- 
duction. The  jury  found  plaintiff  entitled  to  a  conditional 
judgment  for  four  hundred  and  twenty-six  dollars  and  seventy* 
six  cents.  Plaintiff  made  a  motion  to  set  aside  the  verdict  for 
error  in  rejecting  the  evidence  offered;  defendant  made  a  simi- 
lar motion  on  account  of  the  instruotionB  excepted  to. 

Sievena,  for  the  plaintiff. 
Spear ^  for  the  defendant. 

By  Gourt,  Fowleb,  J.  The  levy  of  the  defendant's  execution 
vested  in  him  an  actual  seisin  of  the  land  levied  upon,  as  against 
Newell  Tilton  and  all  persons  claiming  under  him  by  title  sub- 
sequent to  the  defendant's  attachment.  All  the  title  of  Tilton 
in  the  premises  levied  upon,  as  between  the  parties,  passed  to 
the  defendant  by  the  levy.  Upon  this  point  the  officer's  return 
was  conclusive,  and  not  to  be  contradicted  by  any  one:  Brown 
V.  Davis,  9  N.  H.  78;  Parker  v.  OuiMow,  10  Id.  103;  Angierv. 
AsK,  26  Id.  106,  and  authorities;  Svnft  v.  Co66, 10  Vt.  282;  Oore 
V.  Bratier,  3  Mass.  623  [3  Am.  Dec.  182];  Blood  v.  Wood,  1  Met 
628,  634;  Oorham  v.  Bkuso,  2  Me.  232;  Langdon  v.  Potter,  8 
Mass.  216;  Proctor  v.  NewhaU,  17  Id.  81;  BoU  v.  Bumell,  9 
Id.  98. 

As  against  Newell  Tilton  and  his  privies,  the  levy  gave  the 
defendant  a  vested  and  perfect  title,  dependent  on  the  officer's 
1*6 turn;  and  no  evidence  could  be  raised  to  impeach  or  destroy 
the  validity  of  the  return  for  the  purpose  of  establishing  that 
title.  The  only  purpose  for  which  the  execution  and  return  were 
offered  in  evidence  by  the  defendant  was  to  sustain  his  title  to 
one  hundred  and  forty-one  fifteen  hundredths  of  the  premises 
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damanded  by  the  plaintifif  in  bis  writ.  He  alleged  tbat  by  the 
li^yy  he  had  acquired  Tilton's  interest  in  that  share  of  the  prem- 
ises, and  as  his  creditor,  was  entitled  to  hold  the  same  against 
the  fraudulent  conyeyance  thereof  to  the  father  of  the  plaintiff. 

Under  the  circumstances  of  the  case,  the  only  legitimate  pur- 
pose for  which  the  evidence  offered  by  the  plaintiff  and  rejected 
by  the  court  could  have  been  proposed  was  to  defeat  the  de- 
fendant's title  against  Newell  Tilton  through  the  levy,  and  thus 
show  that  he  was  in  no  situation  to  contest  the  plaintiff's  claim 
to  the  premises  in  controversy.  In  other  words,  its  object  was 
to  show  that  the  defendant's  levy  was  invalid  as  against  Newell 
Tilton.  But  on  that  point  the  return  was  conclusive  against  all 
the  world,  and  could  not  be  contradicted.  The  evidence  was 
therefore  properly  rejected:  Dickinson  v.  LoveU,  35  N.  H.  9; 
Eastabrook  v.  Eapgood,  10  Mass.  313;  Bolt  v.  Bumell,  9  Id.  98; 
WincheU  v.  Stilea,  15  Id.  232;  Bean  v.  Parker,  17  Id.  691. 

The  conveyance  of  November  1,  1853,  absolute  in  its  terms, 
but  made  for  the  purpose  of  recovering  a  debt,  with  an  under- 
standing between  the  parties  that  the  land  was  to  be  reconveyed 
upon  payment  of  the  debt  and  nine  per  cent  interest  as  found 
by  the  jury,  was  void;  that  is,  voidable  not  only  against  existing 
creditors,  but  against  those  who  might  have  become  such  after 
its  execution:  Smith  v.  LoveUy  6  N.  H.  67;  Paul  v.  Crocker ,  8  Id. 
288;  lift  V.  Walker,  10  Id.  150;  Smith  v.  Smith,  11  Id.  460. 

The  jury  have  also  found  that  the  three-hundred-and-fifty- 
dollar  mortgage  and  note  were  delivered  up  by  Ladd  to  Tilton 
in  consideration  of  the  execution  of  the  deed  of  November  1, 
1853.  Did  such  surrender  fdr  such  consideration  operate  to 
extinguish  the  mortgage  debt  and  release  the  mortgage  as  be- 
tween the  parties,  or  as  against  the  creditors  of  Tilton? 

It  is  well  settled  that  nothing  but  payment  in  fact  of  the 
debt,  or  a  release  by  the  mortgagee,  will  discharge  a  mortgage: 
Croi^  V.  Chase,  17  Me.  369;  EUiot  v.  Sleeper,  2  N.  H.  525;  WU- 
lard  V.  Harvey,  5  Id.  262;  Pool  v.  Hathaway,  22  Me.  85;  Davis 
V.  Maynard,  9  Mass.  242;  Scituate  v.  Hanover,  16  Pick.  225;  Dana 
v.  Binney,  7  Vt.  493. 

And  it  is  equally  well  settled  that  the  taking  of  a  second  col- 
lateral security  for  the  same  debt  upon  the  same  property,  even 
of  a  higher  nature,  does  not  extinguish  or  discharge  the  first: 
Gregory  v.  Thomas,  20  Wend.  17;  BurdeU  v.  Clay,  8  B.  Mon. 
287;  Day  v.  Leal,  14  Johns.  404. 

Adjudications  for  several  centuries  of  cases  of  every  variety  of 
form  established  the  proposition  tbat  a  subsequent  security  for 
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a  debt  of  equal  degree  viih  a  former  for  the  same  debt  will  not, 
by  operation  of  law,  extinguish  it:  Manhood  t.  Crick,  Cro.  Eliz. 
716;  Norwood  v.  Orype,  Id.  727;  Maynard  ▼.  Crick,  Cro.  Car. 
86;  Erie* 8  Case,  Lit.  58;  Eigginn's  Case,  6  Co.  45;  RhoadesY. 
Barnes,  1  Burr.  9;  Phelps  v.  Johnson,  8  Johns.  54,  58;  Preston  v. 
Perion,  Cro.  Eliz.  817;  Mumford  v.  Blocker,  1  Cow.  178;  i4n. 
Jret/js  V.  Smith,  9  Wend.  63. 

When  the  securities  are  of  equal  degree,  they  shall  be  intended 
and  held  to  be  distinct  and  independent,  although  both  are  liens 
upon  property.  A  debt  is  not  honestly  extinguished  until  it  is 
paid  in  cash  or  its  equivalent,  and  to  multiply  artificial  mergers 
will  not  further  the  cause  of  fair  dealing:  Higgins's  Case,  6  Co. 
46;  Andrews  v.  Smith,.9  Wend.  63. 

To  make  the  second  security  an  extinguishment  or  discharge 
of  the  first,  there  must  be  an  express  release,  or  at  least,  an  im- 
plied release  from  a  covenant  not  to  sue:  Phelps  t.  Jackson,  8 
Johns.  68. 

It  is  true  that  where  the  estate  of  the  mortgagor  and  mort- 
gagee become  united  in  the  same  person,  prima  facie  the  mort- 
gage debt  is  extinguished:  Oreenough  v.  Rolfe,  4L  N.  H.  363,  and 
authorities.  And  the  delivery  of  the  note  by  the  mortgagee  to 
the  morgagor  is  prima  fade  evidence  that  the  mortgage  was  dis- 
charged: Smith  V.  Smith,  15  Id.  66;  Johnson  v.  Nations,  26 
Miss.  147.  And  where  the  mortgagee  purchases  the  mortgaged 
premises  and  receives  a  deed  in  fee-simple,  paying  a  part  of  the 
consideration  by  the  delivery  of  the  note  which  the  mortgage 
was  given  to  secure,  the  mortgage  is  thereby  prima  facie  paid 
and  extinguished:  Jennings's  Lessee  v.  Wood,  20  Ohio,  261. 

But  all  these  inferences  and  conclusions  of  law  and  of  fact 
are  open  to  explanation,  and  may  be  rebutted  and  controlled  by 
evidence.  And  we  think  they  must  be  considered  to  have  been 
explained,  rebutted,  and  controlled  by  the  evidence  in  the 
present  case.  The  instructions  of  the  court  to  the  jury  must 
be  regarded  as  having  been,  in  substance,  that  if  they  found 
that  the  three-hundred-and-fif  ty-dollar  note  and  mortgage  were 
given  up  otherwise  than  in  consideration  of  a  new  deed,  abeo* 
lute  upon  its  face,  but  accompanied  by  a  secret  trust,  rendering 
it,  as  between  the  parties,  a  conditional  sale  or  equitable  mort- 
gage, they  must  find  a  verdict  for  the  defendant.  And  under 
the  constructions,  a  verdict  for  the  plaintiff  for  a  conditional 
judgment  for  the  amount  of  the  mortgage  debt,  less  the  illegal 
interest  included  therein,  must  be  considered  as  establishing 
the  fact  that  the  mortgage  debt  was  not  extinguished  or  the 
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mortgage  released  by  the  transaotions  of  Noyember  1,  1853, 
but  that  the  debt  was  simply  included  in  and  resecured  by  the 
fraudulent  deed  of  that  date;  that  the  note,  constituting  the 
original  eyidence  of  its  existence,  -was  given  up  with  the  express 
understanding  that  it  was  not  paid  and  extinguished,  but  united 
with  the  four  hundred  and  twenty  dollars  then  advanced,  and 
the  two  hundred  and  fif  iy  dollars  due  upon  other  notes,  and 
remained  secured  by  the  new  lien  on  the  same  land.  The  new 
eecuriiy  having  failed,  the  mortgagee  was  at  liberty  to  fall  back 
upon  the  original  mortgage  for  the  security  of  his  debt.  As 
between  the  parties,  after  the  verdict  rendered  under  the  in- 
structions, the  whole  final  transaction  in  relation  to  the  origi- 
nal debt  and  mortgage  may  be  regarded  as  having  existed  only 
in  contract;  and  that  contract  having  been  pronounced  void  as 
to  creditors,  and.been  avoided  by  them,  the  debt  and  mortgage 
continue  in  full  force  and  validity.  The  agreement  between 
the  parties  may  be  taken  to  have  been,  that  if  Tilton  redeemed 
the  property  from  the  deed  of  November  1,  1853,  which  was  to 
be  done  only  by  the  payment,  among  other  debts,  of  the  origi- 
nal three-hundred-and-fifty-dollar  mortgage,  the  first  mortgage 
was  to  be  released,  otherwise  not.  This  agreement  proving  in- 
eiFectual  as  fraudulent  and  void,  the  mortgagee  was  in  no  worse 
situation  than  if  it  had  never  been  made,  but  was  at  once  remit- 
ted to  his  previous  rights. 

The  general  rule  of  law,  as  between  parties,  is  that  where  a 
contract  is  avoided  for  any  cause,  each  is  restored  to  his  pre- 
viously existing  rights;  they  are  placed  back  in  their  original 
position.  Thus  a  person  who  has  been  defrauded  in  a  contract 
returns  what  he  has  received,  and  rescinds  the  contract,  and 
may  then  maintain  an  action  to  recover  what  he  parted  with,  if 
it  be  not  restored  to  him  on  demand.  The  infant,  by  avoiding 
his  deed,  rescinds  the  whole  contract.  So  where  a  party  avoids 
a  usurious  contract,  the  opposite  party  is  restored  to  his  pre- 
vious legal  rights,  and  may  recover  any  legal  claim  previously 
existing,  although  it  may  have  been  mingled  in  the  usurious 
contract,  and  to  have  been  canceled:  Cook  v.  Oilman,  34  N.  H. 
556;  Bigelow  v.  Kinney,  3  Yt.  853  [21  Am.  Dec.  589];  EdgeU  v. 
Stanford,  6  Id.  551. 

In  the  case  before  us,  the  statute  makes  the  absolute  convey- 
ance void;  that  is  to  say,  voidable  at  the  election  of  the  grantor's 
creditors.  When  those  creditors  avoid  this  absolute  conveyance, 
the  law  remits  and  restores  the  other  party  to  his  previously 
existing  legal  rights.   This  gives  the  statute  its  proper  and  legit* 
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imate  effect,  permits  the  purchaser  to  hold  nothing  by  his  frand- 
nlent  contract,  and  the  creditors  to  take  all  their  debtor  fraud- 
nlentlj  conyejed,  and  nothing  more.  To  give  it  any  other 
coostruction  would  be  to  create  penalties  beyond  those  contem- 
plated by  its  enactment,  and  compel  the  fraudulent  purchaser 
to  surrender,  not  only  all  he  may  have  fraudulently  purchased,^ 
but  his  previously  acquired  bona  fide  securities  on  the  prop- 
erty. 

The  presumption  of  payment  was  rebutted  by  the  finding  of 
the  jury.  The  note  was  given  up  on  the  taking  of  the  fraudu- 
lent conveyance,  and  the  debt  included  in  that  conveyance 
which  the  creditors  have  now  avoided.  The  very  avoiding  of 
the  fraudulent  conveyance  revived  and  renewed  the  former  valid 
lien,  restored  the  parties  to  their  original  position:  Marshall  v. 
Wood,  5  Vt.  260;  Irish  v.  Clayes,  10  Id.  81  [30  Am.  Dec.  446]; 
Eoyt  V.  Demon,  6  Day,  479;  Towle  v.  ffoit,  14  N.  H.  61;  Haven 
V.  Low,  2  Id.  13  [9  Am.  Dec.  26]. 

No  objection  has  been  urged  to  the  instructions  of  the  court 
below  as  to  the  effect  or  amount  of  deduction  for  the  illegal  in- 
terest included  in  the  mortgage  note,  and  we  are  not  aware  that 
any  could  properly  be  taken  to  them.  The  defense  of  usury 
is  personal,  and  as  against  a  subsequent  purchaser,  only  the 
amount  of  illegal  interest  is  to  be  deducted  from  the  conditional 
judgment  for  the  amount  due  on  a  mortgage:  Beading  v.  Weston, 
7  Conn.  413;  De  Wolf  v.  Johnson,  10  Wheat.  367,  393;  Pod  v. 
Bank  of  Ulica,  7  Hill,  391. 

The  mortgage  debt,  less  the  illegal  interest  included  in  the 
note,  then  subsisting  at  the  death  of  Daniel  G.  Ladd,  was  a 
chose  in  action,  which,  on  well-established  principles,  his  ad- 
ministratrix could  assign  and  transfer  by  a  proper  instrument 
for  that  purpose,  without  license.  The  mortgage  was  a  mere  in* 
cident  of  the  debt,  assignable  in  the  same  way:  Olass  v.  Ellison^ 
9  N.  H.  69;  Southerin  v.  Mendum,  6  Id.  420;  Ellison  v.  Daniels^ 
: lid.  274. 

XTpon  the  decease  of  an  intestate,  and  the  granting  of  admin* 
iittration,  his  personal  estate,  and  all  contingent  as  well  as  ab- 
solute interests  therein,  vest  in  his  administrator,  including  his 
b^nds,  contracts,  and  choses  in  action,  as  well  as  his  goods  and 
chattels,  and  can  be  diverted  only  by  operation  of  law  or  some 
-act  of  the  administrator:  Com.  Dig.,  tit.  Administrator,  B, 
*a-13;  Dawes  v.  Boylston,  9  Mass.  262  [6  Am.  Dec.  72];  Clapp 
V.  Stoughton,  10  Pick.  468;  JeweU  v.  Smith,  12  Mass.  309;  Good- 
win V.  Jones,  8  Id.  614  [3  Am.  Dec.  173];  Eayes  v.  Jackson,  G 
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Id.  149;  Vo^TM  ▼.  JohM,  1  MoCord,  132;  Seabrook  y.  WiUiams, 
8  Id.  371. 

As  the  rulings  and  instruotions  upon  the  trial  were  correct, 
there  must  be  judgment  on  the  verdict. 

Bbturn  or  OmcEB  LBvmro  Exxcutioh  on  Real  Estats  is  Conclu* 
arm  upon  Pabtibs,  and  all  peraons  claiming  under  them:  SUmna  v.  Brown, 
23  Am.  Dec  215,  and  ooUected  oases  in  note  thereto  217,  on  conolnsiveness  of 
officer's  return.  Sheriff's  retnm  to  a  scire  facias  cannot  be  controverted: 
Biff  V.  Richards,  13  Id.  672.  See  note  to  MU  heU  v.  Lipe,  29  Id.  121,  on 
officer's  return  of  execution  as  evidence. 

CONTSTANCS  ASSOLUTB    IN    TbRMS,   BtTT  ATTENDED  WITH  SECRET  TRUST 

that  the  grantor  shall  have  the  land  again  on  repayment  of  the  money  he  re- 
ceived, is  void  as  against  the  creditors  of  the  grantor:  Winldey  v.  Hill,  31 
Am.  Dec.  215.  So,  if  the  understanding  is  that  the  creditor  shall  hold  any 
balance  realized  after  the  discharge  of  his  debt,  subject  to  the  order  of  his 
debtor:  McCuUoch  v.  HtUchinson,  32  Id.  776.  Such  deeds  are  void  against 
bona  fidt  creditors,  because  they  do  not  state  the  real  nature  of  the  trans- 
action: Nwih  V.  Bdden,  35  Id.  83.  An  absolute  deed  given  to  secure  a  debt 
amounts  in  equity  to  merely  a  mortgage:  Bigelow  v.  Topliff,  60  Id.  264,  and 
cases  cited  in  note  271.  A  deed  made  to  secure  an  honest  debt  will  be  fraud- 
ulent and  void  if  it  is  also  made  to  cover  up  the  property  from  creditors,  and 
wiU  not  be  allowed  to  stand  as  security  for  the  amount  due:  Oarland  v. 
Rives,  15  Id.  756;  Miller  y.  ToUison,  14  Id.  712.  As  to  secret  trust  in  abao> 
lute  conveyance,  see  also  Birely*s  Ex*rs  v.  Staley,  25  Id.  303. 

MoBTGAOB  Debt  is  Extinguished  bt  Patment:  Brtchenridge^s  Heirs  v. 
Ormaby,  19  Am.  Deo.  71;  Bowman  y,  Manter,  66  Id.  743.  So  ia  it  extin- 
guished by  a  release:  See  references  in  note  to  case  last  cited,  p.  745,  treat- 
ing of  both  release  and  payment. 

Merger  of  Seourities. — As  a  general  rule,  the  taking  of  a  higher  security 
extinguishes  a  debt  arising  from  mere  matter  of  account,  and  iperg^  the  latter 
int^  the  former:  Van  Vliei  v.  Jones,  43  Am.  Dec.  633,  and  note  635.  See 
also  Steamboat  harlotte  v.  Hammond,  Id.  536,  as  to  effect  of  taking  note  for 
a  pre-existing  debt;  and  note  to  Speed's  Ev^rs  v.  Hann,  15  Id.  81,  as  to 
merger  of  contracts. 

UsuRT  is  Striotlt  Pebsonal  Detbnbb:  Stewens  v.  MtUr,  65  Am.  Dec 
764,  and  reference  in  note  767. 

Personal  Propbbtt  Vbsts  in  Whom  on  Dxath  of  Owner:  See  note  to 
Hubbard  v.  Ricart,  23  Am.  Dec  201;  Wonson  t.  Sayward,  Id.  691;  PoUs  ▼• 
Smi  h,  24  Id.  359;  Bvfford  ▼.  H6U  main,  60  Id.  223;  Antie  y,  B  her,  65  Id. 
136,  and  notes  140. 

Administrator  mat  Sell  Chobbs  in  Aotion  of  his  Intestate:  Beecher 
V.  BueBng/Mm,  44  Am.  Dec  580,  and  note  585. 

Citations  of  the  nuNoiPAi*  case. — In  DwoU  t.  Atwood,  41  N.  H.  450, 
it  was  objected  that  usury  could  not  be  pleaded  in  a  suit  on  a  mortgage.  But 
ifter  reviewing  the  statutory  law  on  the  subject,  the  court  considered  it  a 
mere  revision  of  the  former  law,  and  not  designed  to  affect  the  rights  of  the 
defendants  in  suits  upon  mortgages,  auy  more  than  upon  bonds  or  other  con- 
tracts; and  that  a  suit  '*  for  the  recovery  of  a  debt  or  damages,  upon  any  in- 
ttmment  hereafter  made,"  must  be  understood  to  include  a  mortgage  as  well 
aa  the  note  which  is  securcfl  by  it.     The  principal  case  was  cited  to  show  thai 
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DO  saoh  distinction  existed.  |t  was  also  cited  in  ooUdge  t.  MeMn^  42  Id. 
621,  53.3,  to  the  point  that  a  conveyance  of  land,  absolute  on  its  face,  with  an 
nnderstanding  that  it  should  be  reconveyed  on  payment  of  the  sum  for  which 
it  was  conveyed,  with  interest^  is  void  both  as  to  antecedent  and  subsequent 
creditors.  The  case  of  Lto/ch  v.  TiUon,  40  Id.  474,  involved  questions  oon* 
oemiug  some  of  the  notes  mentioned  in  the  principal  case,  and  the  latter  was 
there  cited  to  the  point  that  the  note  for  three  hundred  and  fifty  dollars  was 
a  subsisting  and  valid  contract,  notwithstanding  it  was  given  up  to  Tilton. 


Johnson  v.  Atlantio  &  St.  Lawbenob  R.  R.  Go. 

[86  Nbw  HAimnzBB,  MO.] 
fiAILBOAD  COBPOKATION  HAS  BlOBT  TO  Ck>N8TBnCT  ITS  BOAT>  IN  AkT  SuIT* 

ABLB  AND  Pbopbr  Mannbb  for  its  own  convenience  and  the  public 
accommodation,  and  the  right  to  vary  and  change  that  constmotion 
within  the  established  limits  of  its  road  from  time  to  time  forever. 

MxASUKK  OF  Damaoks  Allowkt)  to  Lamd-ownbb  n>R  Ikjubibs  to  hm  Lakb 
BT  CoNSTBUonoN  OF  Railboad  over  it  includes  all  damages,  direct  and 
consequential,  present  and  prospective,  certain  and  contingent,  which 
may  fairly  result  to  tbe  land-owner  by  the  loss  of  his  property  and  rights^ 
and  the  injuries  thereto. 

Lan]>-o WNBB  CAN  MAINTAIN  No  AoTiON  AQAIH9P  Rauaoat)  Compant  for  any 
loss  or  injury  which  results  from  building  its  road  in  a  suitable  and 
proper  manner. 

&AILB0AD  COBPOBATION  18  LlABLB  FOB  ALL  DaMAQ^  RbSULTINO  FBOM  Im* 

PBOPEB  and  unsuitable  construction  of  its  road  ov^*  tbe  lands  of  another. 

JUBT  OB  COMMISSIONBBS  WILL  BB    PbBSUMBD  TO  HAvp   DoNB  THBIB  DUTT 

IN  Appbaisino  Damaobs  done  by  a  railroad  company  b\  /constructing  its 
road  over  another's  land. 

Railboad  Oobpobation  has  Right  to  Ck>N8TBUOT  its  Ro>i>  in  Suitablb 
AND  Propeb  Manner,  whatever  may  be  the  injury  to  tbe  «^due  of  the 
lands  of  the  same  owner;  but  the  mere  purchase  of  the  fe^-Mmple  does 
not  authorize  it  to  flow  water  upon  lands  above  its  road  and  on  a  stream, 
although  its  rights  in  this  respect  are  more  extensive  than  it  would  have 
as  an  owner  against  the  parties  whose  lands  have  been  taken  for  the  road. 

In  All  Obdinabt  Cases,  Railboad  Company  in  Building  its  Road  has 
No  Right  to  Obstruct  Natural  Wateroourhb,  and  must  construct  a 
culvert  or  drain,  with  a  proper  grade,  to  carry  off  the  water. 

ImVase3  of  Nbobssitt,  Railroad  Company  in  Building  its  Road  in  Suit- 
able AND  Propeb  Mannbb  may  Wholly  Obstbugt  Natubal  Watbb- 
OOURSB,  and  submerge  lands  of  the  owner  other  than  those  taken  for  the 
track,  without  being  answerable  for  any  damage  resulting  from  that 
cause;  for  it  will  be  regarded  as  having  acquired  the  right  to  flow  suck 
lands. 

Under  Complaint  Substantially  Alleging  that  Plaintiff  was  Db* 
PBIVED  OF  Use  of  his  Meadow  by  reason  of  the  defendant  causing 
water  to  overflow  it,  thereby  rendering  it  spongy  and  impassable,  it  is 
competent  for  plaintiff  to  show  that  his  muck-bed  in  the  meadow,  valu- 
able for  manure,  was  made  inaccessible  by  the  flowage,  and  that  he  was 
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injured  in  oonseqaenoe  thereof;  for  if  the  single  question  is  whether  the 
railroad  company  so  constructed  its  road  as  to  injure  the  owner's  meadow- 
land  by  flowage,  the  latter  may  show  in  what  manner,  and  eyrefy  man* 
ner,  in  which  the  flowing  impaired  the  profits  of  the  land. 

Trespass  on  the  case.  Jobnson  alleged  in  bis  declaration 
against  said  railroad  company  that  the  defendants  had  so  negli- 
gently constructed  their  road  across  his  land,  in  failing  to  pro- 
vide sufficient  watercourses  for  the  water,  etc.,  obstructing  the 
flow  thereof,  and  causing  the  water  to  overflow  his  meadow, 
that  his  grass  was  destroyed,  his  meadow  made  spongy  and  im- 
passable, and  that  he  had  been  deprived  of  the  use  and  profit 
of  the  meadow.  Plaintiff's  evidence  tended  to  prove  that  the 
culvert  under  the  railroad,  through  which  alone  the  water  run- 
ning into  the  meadow  from  springs  and  from  the  hills  could 
escape,  was  not  made  in  the  low  part  of  the  meadow,  where  the 
water  naturally  ran,  but  on  the  higher  land;  that  the  bottom 
of  the  culvert  was  not  as  low  as  the  surface  of  the  meadow,  so 
that  the  water  would  be  two  or  three  feet  upon  the  low  part  of 
the  meadow  before  it  would  be  as  high  as  the  bottom  of  the 
<iulvert;  that  the  culvert  was  dug  about  two  feet  below  the  nat- 
ural surface  of  the  land  where  it  was  cut;  and  that  no  ditches 
were  dug  from  the  culvert  to  the  meadow,  or  to  the  low  ground 
below  the  culvert.  Plaintiff  also  introduced  evidence  tending 
io  show  that  there  was  in  his  meadow  a  large  body  of  muck» 
valuable  for  manure,  which  was  to  a  considerable  extent  cov- 
-ered  and  filled  by  the  water  thrown  upon  the  meadow  by  the 
acts  of  defendant,  and  which  prevented  him  from  digging  any 
part  of  the  same.  It  was  objected  that  no  part  of  the  declara- 
tion was  applicable  to  an  injury  of  this  kind,  and  that  the  evi- 
•dence  was  therefore  inadmissible,  but  it  was  received.  The 
jury  were  instructed  that  if  they  found  that  there  was  no  diffi- 
culty in  building  a  suitable  culvert  to  draw  the  water  off  said 
meadow,  and  that  the  water  was  flowed  back  upon  the  meadow 
by-  the  embankment,  either  in  consequence  of  the  bottom  of  the 
culvert  not  being  sunk  low  enough  to  drain  the  meadow,  or  in 
consequence  of  the  culvert  not  being  connected  by  ditches,  cut 
low  enough  to  carry  the  water  of  the  meadow  through  the  cul- 
vert to  the  natural  or  other  channels  of  the  water  below,  the 
plaintiff  was  entitled  to  recover.  Defendanta  excepted.  Yer^ 
diet  for  plaintiffs. 

Bums  and  Fletcher,  for  the  defendants, 

O.  O.  Williams,  for  the  plaintiff! 

▲m.  Dao.  Vox..  LXIX— M 
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By  Court,  Bell,  J.  In  the  case  of  Dearborn  v.  Boston  etc.  E. 
B.  Cq.,  24  N.  H.  185,  the  court  considered  the  principles  upon 
which  the  damages  to  be  paid  by  railroad  corporations,  upon 
the  laying  out  of  their  roads,  were  to  be  estimated,  and  the 
rights  acquired  by  them  by  reason  of  the  assessment  and  pay- 
Aient  of  such  damages.  The  court  there  say :  '*  The  corporation 
acquire  the  right  to  construct  the  road  in  any  suitable  and 
pro|>er  manner,  for  their  own  convenience  and  the  public  ac- 
commodation, and  the  right  to  vary  and  change  that  construc- 
tion, within  the  established  limits  of  their  road,  from  time  to 
time  forever.  Accordingly,  the  jury  should  take  into  consider- 
ation and  appraise  all  damages,  direct  and  consequential,  pres- 
ent and  prospective,  certain  and  contingent,  which  may  be 
judged  by  them  fairly  to  result  to  the  land-owner  by  the  loss 
of  his  property  and  rights,  and  the  injuries  done  thereto  :"^a- 
bin  v.  Vermont  Central  B.  B.  Co.,  25  Vt.  368. 

For  any  loss  or  injury  which  results  from  building  the  road 
in  a  suitable  and  proper  manner,  the  land-owner  can  maintain 
no  action  against  the  company.  The  damages  awarded  must  be 
re/^;arded  as  a  full  compensation  for  all  the  injury  which  the  land- 
owner may  sustain,  then  or.at  any  future  time,  from  any  cause 
which  the  commissioners  were  bound  or  had  a  right  to  consider. 
It  must  be  taken  that  they  have  done  their  duty  in  considering 
all  such  causes  of  damage  as  were  legitimate  subjects  for  their 
consideration:  Aldrich  v.  Cheshire  B.  B.  Co.,  21  N.  H,  359  [53 
Am.  Dec.  272];  Furniss  v.  Hudson  Biver  B.  B.  Co.,  6  Sandf.  551; 
Lancashire  etc.  BaiXway  Co.  v.  Evans,  19  Eng.  L.  &  Eq.  800. 
But  no  authority  is  given  to  the  railroad  to  make  their  road  in 
an  unsuitable  and  improper  manner,  and  the  corporation  must 
remain  liable  for  all  such  damages  as  result  from  an  improper 
and  unsuitable  construction:  Sabin  v.  Vermont  Central  B.  B.  Co., 
supra;  Dodge  v.  County  Commissioner,  3  Met.  380;  Whitcomb  v. 
Vermont  Central  B.  B.  Co.,  25  Vt.  68. 

Upon  these  principles,  the  question  here  is,  whether  the  culvert 
was  so  built,  at  such  a  place,  and  of  such  dimensions,  and  so 
connected  with  the  natural  or  existing  channels  of  the  water, 
as  that  the  railroad  could  be  said  to  be  built  in  a  suitable  and 
proper  manner.  It  is  not,  however,  a  matter  of  course  that  every 
case  is  to  be  referred  to  the  jury  under  such  general  instructions. 
The  law  has  in  some  cases  prescribed  the  rule  in  a  more  definite 
way.  In  the  case  of  rights  connected  with  running  water, 
many  principles  have  become  settled,  and  parties  are  bound  bj 
them  in  cases  to  which  they  apply. 
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Bj  the  mere  purchase  of  the  fee-simple  of  the  land  a  railroad 
would  not  acquire  a  right  to  flow  the  water  upon  the  lands  above 
them  upon  the  stream.  But  the  railroad  acquire  in  this  respect 
more  extensive  rights  than  they  would  have  as  owners,  as 
against  the  parties  whose  lands  have  been  taken  for  their  road. 
They  acquire  the  right  to  construct  their  road  in  a  suitable  and 
proper  manner,  whatever  may  be  the  injury  to  the  residue  of 
the  lands  of  the  same  owner:  Mason  v.  Kennebec  etc,  B,  E,  Co,, 
81  Me.  217;  Dodge  v.  County  Commissioners y  supra;  Sabin  v. 
Vermoni  Central  B.  B.  Co,y  supra. 

Though  in  all  ordinary  cases  they  acquire  no  right  to  obstruct 
a  natural  watercourse,  and  must  construct  a  culvert  or  drain 
with  a  proper  grade  to  carry  off  the  water:  Proprietors  etc.  v. 
Nashua  ds  LoweU  B.  B.  Co.,  10  Cush.  385;  Bowe  v.  Addison,  34 
N.  H.  306;  yet  if  it  should  be  found  to  be  necessary,  for  the  suit- 
able and  proper  construction  of  the  railroad,  to  obstruct  the  water 
wholly,  and  to  submerge  the  other  lands  of  the  owner  of  the 
land  taken  for  the  track,  they  must  be  taken  to  have  acquired 
the  right  to  flow  it,  and  would  not  be  answerable  for  any  dam* 
age  that  might  result  from  that  cause.  But  the  case  thus  sup* 
posed  is  a  case  of  necessity,  and  not  of  caprice  or  economy 
merely:  WkUcomh  v.  Vermont  Central  B.  B.  Co.,  supra;  Booker 
V.  New  Haven  etc.  B.  B.  Co.,  14  Conn.  146  [36  Am.  Dec.  477]; 
Mason  v.  Kennebec  etc.  B.  B.  Co.,  supra. 

This  case  was  not  one  which  was  supposed  to  give  rise  to  any 
question  of  necessity.  There  was  nothing  tending  to  show  that 
tiie  road  could  not  be  suitably  and  properly  built,  without  flow- 
ing the  meadow  in  the  slightest  degree.  The  case  shows  no 
pretense  nor  suggestion  of  that  kind,  nor  even  a  pretense  that 
the  expense  of  a  proper  cidvert  and  suitable  ditches  was  in 
any  degree  disproportionate  to  the  value  of  the  meadow.  If  a 
meadow  was  very  small  or  very  poor,  and  an  embankment  was 
very  high,  and  consequently  wide,  the  expense  of  a  culvert  might 
exceed  the  entire  value  of  the  meadow,  and  in  such  a  case  it 
might  perhaps  be  contended  that  it  would  be  a  suitable  and 
proper  mode  of  building  the  road  to  make  no  water-way,  and 
that  it  was  consequently  the  duty  of  the  commissioners  to  allow 
for  the  whole  damage  resulting  from  building  the  road  in  this 
way:  WhitcombY.  Vermont  Central  B.  B.  Co.,  supra;  but  there 
was  no  suggestion  of  any  such  state  of  facts,  nor  of  any  facts, 
which  would  render  it  proper  for  the  commissioners  to  allow 
damages  for  any  flowage  of  the  meadow.  There  was  no  evidence 
having  that  beuing. 
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It  was  not,  therefore,  a  case  where  it  was  necessary  to  submit 
to  the  jury  in  terms  whether  the  railroad  was  constructed  in  a 
suitable  and  proper  manner.  The  question  was  greatly  narrowed 
by  the  fact  that  there  could  be  no  pretense  that  the  railroad 
had  any  right  to  flow  the  meadow.  If  they  had  not,  the  single 
question  would  be  whether  they  had  so  constructed  their  road 
as  to  injure  the  meadow  by  flowage,  and  upon  this  point  we 
think  the  charge  correct. 

A  question  arose  whether  the  plaintiff  should  be  allowed  to 
show  that  his  meadow  contained  a  large  body  of  muck  valuable 
for  manure,  which  was  filled  and  covered  with  water  so  that  it 
could  not  be  dug  for  use.  The  court  held  that  as  it  was  alleged 
iu  his  declaration  that  his  meadow  is  become  spongy,  rotten, 
impassable,  and  of  no  value,  and  he  has  thereby  been  deprived 
of  the  use  and  profit  of  it,  the  evidence  was  competent.  The 
complaint  was  substantially  that  he  was  deprived  of  the  use  of 
his  meadow,  and  it  was  competent  for  him  to  show  in  what 
manner,  and  every  manner,  in  which  the  flowing  impaired  the 
profits  of  his  land. 

It  is  not  suggested  that  any  error  occurred  in  laying  down  the 
rule  of  damages,  and  the  jury  might  as  properly  allow  damages 
to  the  plaintiff  for  being  deprived  of  the  use  of  his  muck-beds  as 
for  being  deprived  of  the  crop  of  grass  usually  growing  on  the 
meadow.  It  does  not  appear  that  any  claim  was  set  up  relating 
to  the  muck,  except  the  injury  arising  from  its  being  inacces- 
sible. 

The  rulings  being  sustained,  there  must  be  judgment  on  the 
verdict.  

Railroad  Compant's  Llabiutt  fob  Dakaos  Asossq  fbom  Covbtbuo- 
HON  OF  Road:  See  collected  oaaes  in  note  to  J<me»  ▼.  Western  VermaiU  R. 
B.  Co,,  65  Am.  Deo.  210. 

Thb  pbtnoipal  oasb  was  bxvikwkd  in  Johmstm  v.  AtltmHe  A  8t,  L.  JL 
i?.,  43  K.  H.  410,  where  it  wm  held  that  interest  on  the  verdict  from  the  time 
it  was  rendered  until  judgment  is  entered  up  shonld  be  added  to  the  judgment, 
and  ia  the  correct  practice. 
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TiNBMAN  V.  Bblvidebe  Delawabe  R.  R.  Go. 

[2  DVTOBBB,  148.] 

AcnoK  OAVVOT  BK  MAiNTAiiru)  FOR  Injttbibs  resultiDg  to  individnala 
from  acts  done  by  persona  in  the  execution  of  a  public  trust  and  for  the 
public  benefit,  acting  with  due  skill  and  caution,  within  the  scope  of  their 
authority. 

Pbhtatx  Cobporation  Authobizsd  bt  Statuts  to  construct  public  high- 
ways, or  other  works  of  public  improvement,  for  private  emolument, 
and  to  take  private  property  in  so  doing,  upon  making  compensation 
therefor,  is  not  vested  wiUi  the  immunities  that  pertain  to  the  sovereign, 
and  is  not  exempt  from  liability  to  damages  for  injuries  done  to  individ- 
uals in  the  exercise  of  the  power  granted. 

Statutbs  in  Dbbooation  Of  Ck>MMON-LAW  RioHTS  are  to  be  strictly  con- 
strued, and  it  will  not  be  inferred  that  the  legislature  intended  to  alter 
common-law  principles  further  than  is  clearly  expressed  or  the  case  abso- 
lutely requires. 

Pbiyatb  Corpobatiok  cam  bb  Hbld  Liablb  in  Tobt  for  an  act  expressly 
authorized  by  statute  when  it  transcends  the  authority  conferred  on  it 
by  the  legislature. 

FuBLio  Corporations  abb  Such  as  abb  Gbbatbd  for  political  purposes, 
and  invested  with  subordinate  legislative  powers,  to  be  exercised  for  the 
public  good.  These  powers  are  subject  to  legislative  control,  and  their 
charter  may  be  altered  or  repealed  at  the  pleasure  of  the  legislature. 
But  a  corporation  is  not  public  merely  because  its  object  is  of  a  public 
character. 

Obabt  to  and  Aoobptakcb  bt  Pbiyatb  Cobpobation  of  a  private  char- 
ter is  a  compact  which  the  legislature  cannot  violate. 

FuBUO  C0BPOBATION8  ABB  Equally  Liablb  with  private  corporations  or 
individuals  for  injuries  inflicted,  where  the  powers  conferred  are  not 
strictly  for  the  public  benefit,  and  if  the  grant  is  a  special  franchise,  made 
as  weU  for  private  advantage  as  for  public  good. 


MS 
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D1MUBBX&  Admits  only  Facts  Wbll  Pleaded;  whsthsb  Injury  n 
Remote  and  Consequential  is  a  condosion  of  law  upon  the  facts 
stated  in  the  deolaration. 

[njuby  is  Direct  and  Immediate  Consequence  of  the  acts  of  a  private 
corporation,  when  such  corporation  oonstructs  an  embankment  in  the 
mouth  of  a  creek,  thereby  preventing  the  water  from  flowing  in  its  ac- 
customed channel,  and  depriving  the  injured  party  of  its  use  for  milling 
purposes,  although  the  property  injured  is  an  incorporeal  right  in  the 
land  of  another;  and  it  is  no  defense  to  an  action  for  damages  for  such 
injury  that  the  water  flowing  in  the  mouth  of  the  creek  is  a  public  navi- 
gable river,  under  servitude  to  the  public  interests  and  subject  to  legisla- 
tive control. 

Thb  opinion  states  the  facts. 

Bichey  and  Randolph^  for  the  plaintiff. 

J.  P.  Stockton  and  Field,  for  the  defendants. 

By  Court,  Green,  0.  J.  This  action  is  brought  to  recover 
damages  for  injuries  done  to  the  reyersionary  interest  of  the 
plaintiff  in  certain  real  estate,  by  the  construction  of  a  railroad 
by  the  defendants.  The  first  plea,  which  is  the  subject  of  de- 
murrer, states  the  following  facts  by  way  of  defense  to  the 
action: 

The  defendants  were  incorporated  by  an  act  of  the  legislature 
of  this  state,  and  by  the  said  act  were  authorized  and  invested 
with  all  the  necessary  rights  and  powers  to  lay  out  and  con- 
struct a  railroad  from  Belvidere  to  Trenton.  The  road  so  au- 
thorized was  declared  to  be  a  public  highway.  It  was  located 
and  constructed  in  compliance  with  the  requirements  of  the  law. 
In  locating  and  constructing  the  road,  with  its  necessary  ap- 
pendages, of  which  the  embankment  specified  in  the  plaintiff's 
declaration  was  one,  the  defendants  did  no  unnecessary  damage 
to  the  rights  or  property  of  the  plaintiff.  The  road,  with  its 
necessary  appendages,  was  constructed  in  the  most  prudent  and 
skillful  manner,  in  pursuance  of  the  provisions  of  the  law  for  a 
public  highway,  without  any  design  to  injure  the  rights  of  the 
plaintiff.  The  defendants  did  not  take  possession  of  or  occupy 
any  land  of  the  plaintiff,  nor  did  they  construct  the  said  road 
or  embankment  upon  or  over  any  land  of  which  he  was  seised. 
But  of  necessity,  and  in  order  to  carry  out  the  requirements  of 
the  act,  the  said  embankment  was  erected  on  land  acquired  by 
the  defendants  by  virtue  and  under  authority  of  the  act.  The 
damages  complained  of  are  remote  and  consequential,  and  done 
by  authority  of  the  statute. 

The  second  plea  demurred  to  contains  substantially  the  same 
statements,  with  the  additional  averments  that  the  Delaware 
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river  is  a  public  highway,  and  that  the  water  flowing  in  the 
creek's  mouth  is  the  navigable  water  of  the  river  Delaware, 
under  servitude  to  the  public  interest,  the  regulation  of  which 
is  vested  in  the  sovereign  power. 

The  demurrer  admits  the  facts  thus  stated.  For  the  purpose 
of  this  argument,  they  must  be  taken  to  be  true.  This  le^ 
principle  is  the  more  distinctly  adverted  to,  because  when  this 
cause  was  before  the  court  on  a  former  occasion,  upon  demurrer 
to  the  declaration,  it  was  understood  that  the  road  was  located 
and  the  embankment  constructed  upon  the  land  of  the  plaintiff, 
of  which  he  was  seised,  and  of  which  his  tenants  were  in  pos- 
session. 

Such  appears  to  be  the  plain  import  of  the  declaration;  and  the 
opinion  of  the  court  was  to  some  extent  based  upon  that  under- 
standing of  the  fact:  Tinsman  v.  Belvidere  etc.  B.  B.  Co.p  26 
N.  J.  L.  266  [64  Am.  Dec.  416].  The  plea,  however,  avers  the 
fact  to  be  otherwise.  The  truth  now  appears  to  be,  as  stated 
by  counsel  upon  the  argument,  in  entire  consistency  with  the 
averments  of  the  plea,  that  the  plaintiff's  mill  is  situated  upon 
the  creek,  at  some  distance  from  the  river  and  from  the  creek's 
mouth;  that  the  plaintiff  does  not  own  the  land  at  the  creek's 
mouth,  either  the  bed  of  the  creek  or  the  banks,  but  that  he 
holds,  either  by  purchase  from  the  owner  or  by  reservation  when 
he  parted  with  the  title  to  the  land,  the  right  of  floating  lumber 
in  the  creek's  mouth,  and  of  securing,  storing,  and  rafting  it 
there  for  the  use  of  his  saw-mill.  The  plaintiff's  right,  there- 
fore, the  injury  to  which  constitutes  the  ground  of  complaint 
in  this  action,  is  an  interest  in  the  land  of  another,  an  incorpo- 
real hereditament  appurtenant  to  his  mill.  It  is  neither  an  in- 
jury to  the  plaintiff's  own  land,  nor  to  his  right  of  landing 
lumber  upon  the  shore  of  a  public  navigable  river,  which  forms 
the  subject  of  complaint,  and  which  the  defendants'  pleas  are 
designed  to  justify.  With  this  statement  of  the  facts,  intended 
to  guard  against  misapprehension,  and  to  show  the  applicability 
of  the  opinion  proposed  to  be  expressed,  we  proceed  to  examine 
the  legal  positions  upon  which  the  defense  is  based. 

The  first  general  proposition  upon  which  the  defendants  rely 
is,  that  whenever  a  corporation  or  individuals  act  in  the  due 
execution  of  powers  conferred  upon  them  by  the  legislature  for 
the  erection  of  works  of  public  improvement,  no  action  of  tort 
can  be  maintained  against  them  for  any  consequential  damages 
arising  from  the  execution  of  such  work  while  acting  judiciously 
in  the  exercise  of  the  powers  granted. 
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The  principle  is  perfectly  well  settled  that  no  action  can  be 
maintained  for  injuries  resulting  to  individuals  from  acts  done 
by  persons  in  the  execution  of  a  public  trust  and  for  the  public 
benefit,  acting  with  due  skill  and  caution,  and  within  the  scope 
of  tiheir  authority:  Oovemor  etc,  v.  Meredith,  4  T.  R.  794;  Sut- 
ton V.  Clark,  6  Taunt.  29;  BouUon  v.  Crotother,  2  Bam.  &,  Cress. 
703;  RadcRff's  Eafra  v.  Mayor  etc.  of  Brooklyn,  4  N.  T.  197  [53 
A.m.  Dec.  357]. 

The  principle  has  been  applied  to  acts  done  by  commissioners 
for  paving  streets  by  trustees  under  a  road  act,  and  to  persons 
executing  similar  public  trusts  for  the  public  benefit.  And  it  is 
insisted  that,  inasmuch  as  the  railroad  is  declared  by  the  charter 
a  public  highway,  as  it  is  constructed  for  the  public  benefit  by 
authority  of  public  law,  the  company  are  entitled  to  the  benefit 
of  the  exemption. 

This  question  was  very  elaborately  discussed  by  counsel  and 
decided  by  this  court  in  the  case  of  Ten  Eyck  v.  Delaware  and 
Baritan  Canal  Company,  18  N.  J.  L.  201  [37  Am.  Dec.  233]. 
It  was  held  that  the  Delaware  and  Baritan  Canal  Company  were 
not  a  public  corporation,  and  that  their  charter  does  not  justify 
them  in  injuring  the  property  of  individuals  by  obstructions  of 
the  natural  flow  of  streams  of  water,  although  such  injuries 
may  be  remote  or  consequential.  We  do  not  understand  it  to 
be  denied  by  counsel  that  if  that  case  is  law  it  rules  the  pres- 
ent. The  charters  of  the  two  companies  are,  so  far  as  they 
afifect  this  question,  substantially,  if  not  identically,  the  same. 
The  pleas  present  the  same  grounds  of  defense,  except  in  some 
particulars  that  will  be  hereafter  noticed,  and  the  questions 
were  directly  decided.  The  same  points  were  raised  and  de- 
cided in  the  case  (not  reported)  of  Vandevere  v.  Delaware  and 
Baritan  Canal  Company,  upon  similar  issues.  The  latter  case 
was  removed  to  the  court  of  appeals,  and  was  affirmed  at  Feb- 
ruary term,  1843,  by  a  divided  court.  Those  decisions  have 
not  been  called  in  question,  and  have  been  regarded  as  the  law 
in  this  state.  We  do  not  see  that  the  present  defense  can  be 
sustained  vnthout  overthrowing  them.  The  case  might  rest, 
therefore,  upon  the  doctrine  of  stare  decisis.  As  it  is  insisted, 
however,  that  those  decisions  are  in  conflict,  both  vnth  sound 
principle  and  authority,  the  grounds  upon  which  they  rest  may 
with  propriety  be  re-examined. 

The  position  that  a  corporation  authorized  to  construct  pub- 
lic highways,  or  other  works  of  public  improvement,  are  vested 
with  the  immunities  that  pertain  to  the  sovereign,  and  are  ex- 
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empt  from  liability  to  damages  for  injuries  done  to  indiyiduals 
in  the  exercise  of.  that  power,  cannot  be  sustained  upon  grounds 
of  reason  or  justice.  That  the  individual  is  entitled,  in  justice 
and  equity,  to  remuneration,  has  never  been  denied.  It  is  a 
principle  of  natural  as  well  as  constitutional  law  that  private 
property  can  be  taken  for  public  use,  by  virtue  of  the  eminent 
domain,  only  upon  just  compensation.  And  in  regard  to  that 
class  of  injuries  not  falling  within  the  pale  of  the  constitutional 
provision,  at  least  where  the  injury  is  direct,  it  is  admitted  that 
the  party  injured,  upon  the  principles  of  natural  justice,  is  en- 
titled to  reparation.  But  it  is  insisted  that  the  injury  is  not  the 
subject  of  an  action  at  law;  that  the  remedy  must  be  by  appeal 
to  the  justice  of  the  sovereign;  and  that,  as  between  the  corpo- 
ration and  the  state,  the  state  by  whose  authority  and  on  whose 
behalf  the  injury  was  done,  and  not  the  corporation,  who  were 
the  mere  agents  in  the  transaction,  should  respond  for  the  in- 
jury. There  is  a  class  of  incidental  injuries,  it  is  true,  resulting 
from  the  execution  of  public  works,  which  must  be  borne  by 
the  individual  for  the  public  good,  and  for  which  he  is  entitlvH] 
to  no  redress;  but  the  injury  of  which  the  plaintiff  in  this  case 
complains  will  not  be  found  within  that  category. 

Assuming,  then,  the  claim  of  the  plaintiff  for  indemnity  for 
the  injury  sustained  to  be  founded  in  natural  justice,  to  whom 
is  he  to  look  for  redress?  It  must  be,  of  necessity,  either  to 
the  corporation  by  whom  the  work  was  done  that  occasioned 
the  injury,  or  to  the  legislature  who  authorized  it.  Now,  no 
party  injured  under  similar  circumstances  ever  has,  and  it  may 
be  safely  affirmed  that  no  one,  with  the  least  prospect  of  success, 
ever  will  apply  to  the  legislature  for  redress.  The  answer  that 
would  be  given  is  obvious.  This  work  was  not  done  by  the 
state,  nor  by  the  agents  of  the  state,  nor  is  the  profit  resulting 
from  it  to  inure  to  the  treasury  of  the  state.  It  was  done  by 
a  private  corporation,  acting  in  their  own  behalf,  for  their  own 
benefit,  and  for  the  interest  of  the  individual  stockholders. 
True,  they  were  invested  with  such  portion  of  the  sovereign 
power  as  enabled  them  to  construct  the  road.  They  were  au- 
thorized, in  virtue  of  the  right  o£  eminent  domain,  to  take  pri- 
vate property,  so  far  as  was  essential  to  the  completion  of  a 
work  of  public  improvement,  and  thus  far  we  provide  strictly 
for  remuneration.  Nor  was  this  done  at  the  instance  or  by 
the  command  of  the  state.  The  right  to  construct  the  work 
was  solicited  as  a  boon;  it  was  paid  for  as  a  privilege.  It  was 
entered  upon  as  a  private  enterprise  for  private  emolument. 
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The  work  was  begun,  carried  on,  and  completed  by  the  parties 
interested,  for  their  individual  interest,  not  as  the  agents  of  the 
state,  or  primarily  for  the  public  benefit.  True,  the  public  were 
incidentally  benefited,  and  so  they  would  have  been  by  the 
erection  of  wharves,  or  storehouses,  or  manufactories,  or  any 
other  important  private  enterprise.  If  it  should  be  suggested 
by  the  applicants  for  relief  that  highways  are  improvements 
which  the  sovereign  power  are  bound  to  provide,  the  answer 
would  be:  True,  and  we  did  make  provision  for  their  construc- 
tion; but  individuals  undertook,  at  their  own  instance,  for  their 
own  benefit,  and  upon  their  own  resi>onsibility,  to  execute  the 
work.  We  are  neither  responsible  for  the  cost  of  executing  it, 
for  the  manner  of  executing  it,  nor  for  injuries  resulting  from  its 
execution.  We  are,  in  equity  and  justice,  no  more  responsible 
for  injuries  inflicted  upon  individuals  in  the  execution  of  the 
work  than  for  the  materials  employed  in  its  construction,  or  for 
injuries  resulting  by  defective  construction,  or  careless  manage- 
ment. And  well-settled  legal  principle,  no  less  than  natural 
justice,  would  sustain  the  legislature  in  such  a  reply  to  the  ap- 
plication. 

Speaking  of  the  principle  already  adverted  to,  that  a  public 
agent,  in  the  execution  of  a  public  trust  for  the  public  benefit, 
while  acting  judiciously  within  the  scope  of  his  authority,  is  not 
liable  for  damages.  Chief  Justice  Gibbs  said  the  case  is  per- 
fecUy  unlike  that  of  an  individual  who,  for  his  own  benefit, 
makes  an  improvement  on  his  own  land.  The  resemblance 
fails  in  the  most  important  point  of  comparison — the  work  is 
not  done  for  a  public  purpose,  but  for  private  emolument:  Sutton 
V.  Clarke,  6  Taunt.  29. 

In  BoriUon  v.  Crowlher,  2  Bam.  &  Cress.  703,  Littiedale,  J., 
states  the  rule  thus:  '*  Where  an  act  of  parliament  vests  a  power 
in  trustees  or  commissioners,  to  be  exercised  by  them,  not  foi 
their  own  benefit,  but  for  that  of  the  public,  and  gives  no  com- 
pensation for  a  damage  resulting  from  an  act  done  by  them  in 
the  execution  of  the  power,  the  legislature  must  be  taken  to 
have  intended  that  an  individual  should  not  receive  any  com- 
pensation for  the  loss  resulting  to  him  from  an  act  so  done  foi 
the  public  benefit." 

In  Burroughs  v.  Houaaionic  B.  B.  Co.,  16  Conn.  124  [38  Am. 
Dec.  64],  S.  C,  2  Am.  R'y  Cas.  35,  Chief  Justice  Williams, 
speaking  of  a  railroad,  says :  "  If  this  improvement  was  for  a  pub- 
lic object  merely,  and  the  defendants  stood  in  the  same  light  as 
oommissioners  acting  bonajide  in  the  execution  of  a  public  trust. 
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then  they  could  not  be  responsible,  according  to  the  cases  of 
Sutton  y.  Clarke,  supra,  and  Boulton  y.  Crowther,  supra.  But  as 
the  defendants  are  to  deriye  a  personal  benefit  from  these  im- 
proyements,  we  do  not  place  the  case  on  that  ground." 

The  same  principle  will  be  found  in  Bailey  y.  Mayor  of  New 
York,  3  Hill  (N.  T.),  531  [38  Am.  Dec.  669].  But  aside  from 
the  merits  of  the  question,  it  is  insisted  that  this  action  cannot 
be  sustained  upon  l^gal  principles,  inasmuch  as  it  is  founded 
upon  a  tort;  and  an  act  which  is  authorized  by  law  cannot  be  a 
l^gal  wrong.  The  principle  on  which  the  position  is  founded  is 
<^rtainlj  true.  The  action  is  founded  upon  a  wrong.  If,  says 
Buller,  J.,  the  thing  complained  of  were  lawful  at  the  time,  no 
actioni  can  be  sustained  against  the  party  doing  the  act:  0ov- 
emor  etc.  y.  Meredith,  4  T.  B.  797.  Legal  liability,  the  impu- 
tation of  the  ciyilians,  is  founded  upon  culpa,  or  legal  fault: 
Sedgwick  on  Damages,  2d  ed.,  113.  And  how,  it  is  asked,  can 
that  be  unlawful  which  the  legislature  has  expressly  authorized? 
How  can  that  be  a  legal  &ult  which  is  done  strictly  within  the 
acope  and  letter  of  the  law  ?  Eyery  nuisance  is  unlawful,  and 
it  is  a  legal  solecism  to  speak  of  a  lawful  act  being  a  nuisance. 

In  Radcliffe  y.  Mayor  of  Brooklyn,  4  N.  Y.  200  [53  Am.  Dec. 
■357],  Mr.  Justice  Bronson  stated  the  principle,  as  a  ground  of 
justification  for  injuries,  in  the  J^^oadest  possible  terms.  He 
43aid:  ''An  act  done  under  lawfuliAuthority,  if  done  in  a  proper 
manner,  can  neyer  subject  the  party  to  an  action,  whateyer  con- 
sequences may  follow."  As  applied  to  the  case  then  under 
<;on8ideration,  the  principle  was  a  clear  ground  of  justification, 
for  tiiat  was  a  case  of  consequential  damages,  resulting  from 
grading  a  public  street  under  authority  of  a  municipal  corpora- 
tion. And  it  is  certainly  true  that  such  act,  if  done  under  law- 
ful authority  and  in  a  proper  manner,  neyer  can  subject  the 
party  to  an  action.  But  as  applied  to  acts  done  by  indiyiduals, 
not  for  the  public  but  for  priyate  benefit,  the  principle  is  stated 
too  broadly.  An  act  in  itself  perfectly  lawful  becomes  unlawful 
from  its  effects  upon  the  rights  of  others.  The  doing  an  act  in 
itself  lawful  does  not  in  all  cases  exempt  the  actor  from  liability 
for  the  injurious  consequences  of  that  act  to  others.  A  man 
must  so  exercise  a  lawful  authority,  and  so  enjoy  his  own  rights, 
AS  not  to  encroach  upon  the  rights  of  others.  It  is  perfectly 
lawful  to  erect  a  dam  upon  one's  own  land,  yet  the  builder  is 
answerable  if  by  it  he  throws  the  water  back  upon  the  land  of 
his  neighbor.  It  is  lawful  to  erect  a  building  upon  one's  own 
ground,  yet  the  builder  is  answerable  if  it  occasion  a  nuisance 
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to  the  adjoining  proprietor.  The  consequences  of  the  act  ren- 
der it  so  far  unlawful,  no  matter  with  what  care  the  work  is 
done.  The  act  of  the  legislature  gave  the  defendants  no  more 
absolute  right  to  build  the  road  in  question  than  the  common 
law  gives  eveiy  man  to  build  upon  his  own  ground.  The  act 
becomes  unlawful  in  the  one  case  precisely  upon  the  same  prin- 
ciple and  to  the  same  extent  as  in  the  other.  If  it  be  said  that 
it  is  not  the  building  of  the  dam  or  the  house  that  constituteai 
the  nuisance,  but  it  is  the  throwing  back  the  water  upon  an- 
other's land  or  stopping  his  lights  that  makes  the  act  illegal — 
that  the  complaint  is  not  that  he  used  his  own  rights,  but  that 
he  encroached  on  the  rights  of  others — ^the  same  is  equally  true 
of  the  injury  here  complained  of.  The  plaintiff  does  not  com- 
plain that  the  defendants  built  their  embankment  merely,  but 
he  complains  that  in  so  doing  they  injured  his  property. 

But  it  seems  to  be  supposed  that  there  is  some  virtue  in  the 
fact  that  the  legislature  have,  in  express  terms,  authorized  the 
very  act  complained  of.  It  is  not  pretended  that  in  terms  they 
authorized  the  injury  of  which  the  plaintiff  complains  to  be  in- 
flicted, but  they  authorized  the  work  to  be  done  from  which  injury 
has  resulted.  Now,  if  the  act  had  authorized  the  work  to  be 
done,  and  had  at  the  same  time  declared  that  the  act  should  not 
be  construed  to  exempt  the  dafendants  from  liability  for  injuries 
occasioned  in  the  doing  of  itilf  work,  their  legal  liability  could 
not  be  questioned.  The  act  would  be  lawful,  but  the  defend- 
ants would  be  liable  nevertheless  for  the  consequences  of  the 
act.  The  statute  in  such  case  would  not  create  the  liabiliiy 
of  the  defendants  for  damages  for  injuries  inflicted;  it  would 
simply  leave  their  liability  as  it  stood  at  conmion  law,  unaffected 
by  the  statute.  And  that  consideration  presents  this  question 
in  its  true  aspect.  Did  the  legislature  intend,  by  passing  the 
act  in  question,  to  exempt  these  defendants  from  responsibility 
for  injuries  inflicted  in  executing  the  work?  Admit  that  the 
legislature  might  lawfully  have  granted  such  exemption,  admit 
that  the  injury  inflicted  is  not  within  the  protection  of  that 
clause  of  the  constitution  which  prohibits  the  taking  of  private 
property  for  public  use  without  just  compensation:  was  it  the 
intention  or  within  the  contemplation  of  the  legislature  to  ex- 
empt the  defendants  from  liability  for  injuries  inflicted  in  the 
execution  of  the  work  ?  It  would  have  been  easy  for  the  legis- 
lature to  declare,  in  express  terms,  that  in  the  construction  of 
the  work  the  corporation  should  be  regarded  as  the  agents  of 
the  state,  and  that  they  shoidd  not  be  liable  for  damaflfes  result- 
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ing  from  the  execution  of  the  work.  Can  any  one  imagine  that 
the  legislature  would  have  granted  a  charter  containing  such  a 
clause  ?  And  yet  this  court  are  asked  to  do,  by  judicial  con- 
struction and  by  the  application  of  technical  rules,  what  it  is 
obvious  the  legislature  never  would  have  done,  and  never 
designed  to  do;  viz.,  to  deprive  the  party  of  his  common-law 
remedy  for  injuries  sustained.  The  legislature  have  manifested 
no  such  intention.  None  such  can  be  implied:  1.  Because 
statutes  in  derogation  of  common-law  rights  are  to  be  strictly 
construed,  and  we  are  not  to  infer  tiiat  the  legislature  intended 
to  alter  the  common-law  principles  further  than  is  clearly  ex- 
pressed, or  than  the  case  absolutely  required:  Sinnickson  v.  John- 
Bona,  17  N.  J.  L.  144;  Arthur  v.  Bokenham,  11  Mod.  149;  Dwarris 
on  Stats.  695;  2.  Because  it  would  be  contrary  to  natural  justice 
and  equity  to  permit  private  individuals  to  construct  a  work  for 
their  own  benefit,  and  not  hold  them  responsible  for  all  dam- 
ages done  to  private  property  by  them  in  tiie  execution  of  that 
work;  3.  Because  it  is  against  the  spirit  if  not  within  the  letter 
of  the  constitution,  which  prohibits  private  property  to  be  taken 
for  public  use  without  just  compensation. 

In  an  opinion  of  Mr.  Justice  LitUedale,  already  cited,  he 
places  the  exemption  of  public  agents  executing  public  trusts 
from  liability  for  damages  on  the  ground  that,  where  the  act 
gives  no  compensation,  the  legislature  must  be  taken  to  have  in- 
tended that  no  compensation  should  be  received  for  loss  result- 
ing to  individuals  for  acts  done  in  pursuance  of  the  law  for  the 
public  benefit.  A  different  rule  of  interpretation  would  apply 
where  the  act  is  done  by  private  individuals,  or  by  a  corporation 
for  their  private  benefit. 

And  in  King  v.  Pease,  4  Bam.  &  Adol.  30,  the. court  put  the 
exemption  of  a  railroad  company  from  liability  to  indictment 
for  nuisance  upon  the  ground  of  the  absence  of  any  implied 
condition  or  qualification  to  the  authority  given  in  the  act. 

Looking,  then,  either  to  the  words  of  the  act  itself  or  to  the 
intent  of  the  legislature  as  a  guide  in  the  interpretation  of  the 
powers  and  privileges  conferred,  we  find  nothing  to  warrant 
the  position  that  the  defendants  are  exempted  from  liability  to 
damages  for  injui'ies  done  by  them  in  the  execution  of  the  pow- 
ers conferred  by  the  statute.  They  are  vested  with  the  sovereign 
power  to  take  private  property  for  public  use,  but  they  are  not 
clothed  with  the  sovereign's  immunity  for  damages  by  reason 
of  their  acts. 

Upon  the  question  whether  a  party  can  be  held  liable  in  tort 
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for  an  act  expressly  authorizidd  by  the  legislature,  tne  case  of 
Sinnickaan  v.  Johnson,  17  N.  J.  L.  129  (34  Am.  Dec.  184],  is 
an  authority.  In  that  case  it  was  held  that  a  statute  of  this 
state,  which  authorized  John  Denn,  for  his  own  accommodation, 
to  change  the  course  of  Salem  creek,  a  naTigable  stream,  and 
provided  no  remedy  for  damages  to  meadow-land,  occasioned 
by  the  execution  of  the  work,  was  no  defense  to  an  action  for 
such  damages.  That  case,  in  many  of  its  ;features,  was  analo- 
gous to  the  present.  The  injury  complained  of  was  the  impeding 
of  the  flow  of  the  tides  and  currents  in  Salem  creek,  so  as  to  ob- 
struct the  sluice-gates  and  water-works  of  the  plaintiff's  meadow 
adjacent  to  said  creek,  and  prevent  the  water  from  running 
ofif  and  draining  from  the  said  meadow,  as  it  was  accustomed  to 
do.  The  defendant  pleaded  that  the  work  which  occasioned 
the  injury  was  authorised  by  statute;  that  its  object  was  to 
shorten  the  navigation  of  Salem  creek,  a  navigable  stream;  and 
that  the  work  was  done  in  pursuance  of  the  requirements  of  the 
statute,  and  so  as  to  accomplish  the  purposes  contemplated  by 
the  act.  It  was  held,  by  the  unanimous  judgment  of  the  court, 
that  the  plea  constituted  no  defense  to  the  action.  The  same 
view  was  taken  of  the  question  in  the  court  of  chancery  by 
Yroom,  chancellor.  "  If,"  said  the  chancellor, ''  in  the  erection 
of  this  dam,  or  stopping  of  the  water,  injury  is  done  to  private 
property,  the  defendants  are  answerable  in  damages  to  the  party 
injured.  It  cannot  be  supposed  that  the  legislature,  in  author- 
izing the  construction,  mainly,  if  not  entirely,  for  private  accom- 
modation and  benefit,  intended  to  exempt  the  grantor  or  his 
assigns  from  all  legal  liabilities.  Such  a  proposition  could  meet 
with  no  favor  at  the  hands  of  any  court,  and,  least  of  all,  from 
a  court  of  conscience: "  Sinnickson  v.  Johnson,  17  N.  J.  L.  188  [34 
Am.  Dec.  184]. 

In  CriOenden  v.  Wilson,  5  Cow.  165  [15  Am.  Dec.  462],  the  su- 
preme court  of  New  York  held  that  an  act  authorizing  one  to  build 
a  dam  upon  his  own  land,  upon  a  creek  or  river  which  is  a  public 
highway,  merely  protects  him  from  an  indictment  for  a  nuisance 
If,  say  the  court,  there  had  been  no  express  provision  in  the 
act  for  the  payment  of  damages,  the  defendant  would  still  have 
been  liable  to  pay  them.  The  effect  of  the  grant  is  merely  to 
authorize  the  defendant  to  erect  a  dam,  as  he  might  have  done 
if  the  stream  had  been  his  own,  without  a  grant.  In  such  a 
case,  he  would  have  been  responsible  in  damages  for  all  the 
injury  occasioned  by  it  to  others.  In  the  cases  last  cited,  the  act 
was  passed  for  a  merely  private  purpose,  but  they  are  diziAAi 
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and  express  authority  upon  the  point  now  under  considera- 
tion. 

It  cannot  be  denied  that  a  different  view  of  the  law  has  been 
adopted  in  several  cases  bj  high  judicial  authority,  and  is  sus- 
tained by  much  force  of  reasoning.  A  late  eminent  elementary 
writer  states  the  general  rule  to  be  that  where  the  grantees  of  a 
public  franchise  or  the  public  agents  of  gOTemment  have  not 
exceeded  the  power  conferred  on  them,  and  when  they  are  not 
chargeable  with  want  of  due  care,  no  claim  can  be  maintained 
for  any  damage  resulting  from  their  acts;  otherwise  the  absurd- 
ity would  follow  that  opei^tions  undertaken  and  conducted  by 
virtue  of  the  supreme  authority  are  unauthorized  in  the  view  of 
the  law,  and  lay  a  foundation  for  damages.  The  proper  light 
in  which  to  regard  the  matter  is  to  consider  the  grantee  of  the 
franchise,  or  the  public  agent,  so  long  as  he  does  not  transcend 
the  authority  conferred  on  him,  as  representing  the  government, 
and  the  government  as  acting  under  its  right  of  eminent  domain, 
subject,  of  course,  to  its  liability  to  make  compensation,  and  to 
that  liability  only:  Sed^gwick  on  Damages,  110,  111.  The  same 
view  of  the  law  will  be  found  to  be  sustained  by  several  of  the 
authorities  cited  in  the  note,  and  also  by  the  cases  collected  in 
1  Shelford  on  Bail  ways.  Am.  ed.,  432,  note  1;  Mason  v.  Kennebeo 
and  ParOand  B.  B.  Co.,  1  Am.  B'y  Cas.  166,  note  1. 

These  authorities  place  the  grantees  of  public  franchises 
upon  the  same  platform  with  the  public  agents  of  government. 
They  maintain  tiiat  corporations  holding  grants  of  public  fran- 
chises are  not  only  vested  with  the  sovereign  right  of  eminent 
domain,  but  i>ossess  also  the  sovereign  immunity  against  liabil- 
ity for  damages.  If  this  be  the  law,  then  wherever  authority  is 
granted  by  the  legislature  to  a  private  corporation  or  to  an  indi- 
vidual to  construct  a  railroad,  a  canal,  a  turnpike,  a  bridge, 
a  raceway  for  manufacturing  purposes,  or  any  other  work  which 
the  spirit  of  speculation  may  prompt  and  the  legislature  may 
conceive  will  prove  conclusive  to  the  public  good,  private  property 
"nay  not  only  be  taken  against  the  will  and  consent  of  the  owner 
rpon  making  compensation,  but  however  ruinous  in  its  conse- 
quences the  work  may  be  to  individuals,  no  redress  can  be  had 
for  damages  resulting  from  their  acts.  Such,  as  we  have  seen, 
has  not  been  the  rule  of  law  adopted  in  this  state,  and  such  we 
believe  never  to  have  been  within  the  contemplation  of  the  legis- 
lature in  passing  these  acts.  The  whole  reason  assigned  for  adopt- 
ing this  rule,  in  itself  manifestly  unjust  and  inequitable,  is  that 
otherwise  the  absurdity  will  follow  that  an  act  authorized  bv 
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law  lays  a  foundation  for  damages.  But  where  is  the  absurd- 
ity in  supposing  that  the  legislature  intended,  by  virtue  of  their 
sovereign  power,  to  confer  upon  the  corporation  authority  to 
take  the  land  necessary  to  construct  the  road,  to  do  precisely 
what  they  might  have  done  if  they  had  owned  the  land  neces- 
sary for  that  purpose,  leaving  their  common-law  liability  pre- 
cisely where  it  would  have  stood  if  the  work  had  been  constructed 
upon  the  lands  of  the  corporation,  without  the  aid  of  the  stat- 
ute? 

So  far  as  the  rule  applies  to  public  agents  of  government  and 
to  a  certain  class  of  remote  and  cfonsequential  damages,  the 
validity  of  the  rule  is  not  questioned.  And  thus  far  the  author- 
ities are  clear  and  in  accordance.  The  character  of  consequen- 
tial injuries  for  which  no  damages  can  be  recovered  are  desig- 
nated by  Nevius,  J.,  in  Ten  Eyck  v.  Delaware  and  Rarilan  Canal 
Co,,  18  N.  J.  L.  201  (37  Am.  Dec.  233],  to  be  such  as  with- 
drawing  business  of  transportation  from  its  former  channels,  af- 
fecting the  good-will  and  custom  of  established  stands  for  the 
purchase  and  sale  of  merchandise  and  produce,  and  changing  the 
course  and  kind  of  business.  But  exemption  from  responsibility 
for  injuries  of  this  character  rests  upon  general  principles  of  law. 
It  rests  upon  no  grant  of  sovereign  immunity,  but  extends  to 
individuals  as  well  as  to  agents  of  government.  So  a  railroad 
company  are  not  liable  for  a  nuisance  or  the  destruction  of  pri- 
vate property  resulting  from  the  use  of  locomotives,  while  used 
with  due  caution,  not  only  because  the  use  of  the  locomotive  is 
authorized  by  law,  but  because  the  legislature  will  be  presumed 
to  have  anticipated  and  authorized  the  hazards  which  result 
from  their  use,  and  because  an  individual  under  similar  circum- 
stances would  not  be  liable  for  similar  incidental  injuries  in  the 
exercise  of  his  rights:  Bord  etc.  Turnpike  Co,  v.  Camden  and 
Amboy  B.  B,  Co.,  17  N.  J.  L.  3U. 

It  is  urged  against  the  authority  of  the  case  of  Ten  Eyck  v. 
Delaware  and  BarUan  Canal  Co. ,  supra,  that  some  of  the  grounds 
assigned  in  support  of  the  opinion  are  untenable,  and  have  been 
repudiated  in  subsequent  authorities.  This  may  be  conceded, 
and  yet  the  soundness  of  the  decision  not  necensarily  impeached. 

It  is  insisted  that  it  was  erroneously  assumed  in  that  case  that 
the  defendants  were  a  private  corporation.  It  is  conceded  that 
the  purpose  for  which  the  defendants  were  incorporated  was  to 
construct  a  public  highway,  a  work  essentially  of  a  public  char- 
acter, and  one  which  it  was  the  peculiar  province  of  the  sov- 
ereign power  itself  to  furnish,  and  in  this  sense  it  may  be  said 
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truly  that  ihe  defendants  were  incorporated  for  a  public  pur- 
pose. But  they  are  not  a  public  corporation,  in  the  legal/seiise 
of  that  term. 

Public  corporations  are  such  as  are  created  for  political  pur* 
poses.  Thej  are  invested  with  subordinate  legislative  powers, 
to  be  exercised  for  local  purposes  connected  with  the  public 
good.  Their  powers  are  subject  to  the  control  of  the  legislature* 
and  the  charter  of  such  incorporations  may  be  altered  or  re- 
pealed at  the  pleasure  of  the  legislature.  But  a  corporation  is 
not  public  merely  because  its  object  is  of  a  public  character. 
"A  bank  created  by  the  gOTemment  for  its  own  uses,  and  where 
the  stock  is  exclusiyely  owned  by  the  goyemment,  is  a  public 
corporation.  But  a  bank  whose  stock  is  owned  by  private  per- 
sons is  a  private  corporation,  though  its  object  and  operation 
partakes  of  a  public  nature,  and  though  the  government  may  have 
become  a  partner  in  the  association  by  sharing  with  the  cor- 
porators in  the  stock.  The  same  thing  may  be  said  of  insurance, 
canal,  bridge,  turnpike,  and  railroad  companies.  The  uses  may, 
in  a  certain  sense,  be  called  public,  but  the  corporations  are 
private  equally  as  if  vested  in  a  single  person:  2  Kent's  Com. 
805;  Angell  &  Ames  on  Corp.,  sec.  14, 30-36;  Bonaparte  v.  Cam- 
den and  Amboy  B.  B.  Co.,  1  Baldw.  222.  This  is  clearly  the 
American  doctrine,  though  a  different  classification  appears  to 
be  adopted  in  England:  Grant  on  Corp.  9. 

Over  public  corporations  the  legislature  have  an  unlimited 
control  to  create,  modify,  or  destroy  them  at  pleasure.  But  the 
grant  and  acceptance  of  a  private  charter  is  regarded  as  a  com- 
pact which  the  legislature  cannot  violate:  2  Kent's  Com.  305; 
Angell  &  Ames  on  Corp.,  sec.  31.  It  may  well  be  doubted 
whether  these  defendants  would  be  willing  to  claim  the  privileges 
of  public  corporators,  if  at  the  same  time  they  are  made  subject 
to  all  the  conditions  of  the  character  they  claim. 

But  admitting  that  the  defendants  are  strictly  a  public  cor- 
poration, if  the  powers  conferred  authorizing  the  execution  of 
the  work  in  question  were  not,  strictly  speaking,  conferred  for 
the  public  benefit,  if  the  grant  was  a  special  franchise,  made  a? 
well  for  the  private  advantage  of  the  coi'porators  as  for  the 
public  good,  tiiey  are  equally  liable  for  injuries  inflicted  as  if 
they  were  a  private  corporation :  Bailey  v.  Mayor  of  New  York, 
3  Hill  (N.  Y.),  531  [38  Am.  Dec.  669]. 

Again:  it  is  said  that  the  view  adopted  in  Ten  Eyck  v.  DeLa- 
ware  and  Bariian  Canal  Co.,  17  N.  J.  L.  201  [37  Am.  Dec.  233], 
that  the  state  could  not  compel  the  company  to  construct  the 
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canal,  but  that  the  company  might  abandon  the  work  at  fheir 
pleasure,  is  erroneous.  The  position  is  not  at  all  material  to 
the  conclusion  at  which  the  court  in  that  case  arrived,  nor  has 
it  been  relied  upon  in  the  present  case  as  the  ground  of  decision. 

The  English  authorities  certainly  show  that  a  railroad  com- 
pany may  be  compelled  to  construct  their  road  as  authorized  by 
the  charter.  And  regarding  the  charter  as  a  contract  between 
the  goTemment  and  the  corporators,  it  seems  a  dictate  of  sound 
principle  that  the  company,  having  accepted  the  charter,  should 
be  compelled,  in  fulfillment  of  their  part  of  the  contract,  to  cany 
the  work  into  effect. 

But  it  is  further  insisted  that  the  injury  of  which  the  plain- 
tiff complains  is  remote  and  consequential,  and  therefore  of  a 
character  for  which  the  defendants  cannot  be  held  responsible; 
that  no  action  would  lie  for  the  injury,  even  if  occasioned  by  an 
individual,  and  without  authority  of  law.  Whether  the  injury 
is  remote  and  consequential  is  a  conclusion  of  law  upon  the 
facts  stated  in  the  declaration.  The  demurrer  admits  only  the 
facts  that  are  well  pleaded.  This  objection  was  raised  and 
overruled  in  the  case  of  Ten  Eyck  v.  Delaware  and  Baritan  Canal 
Co.,  supra,  and  if  in  any  case  it  might  be  urged  effectually, 
it  would  seem  to  apply  in  that  case.  There  the  injury  com- 
plained of  was  the  building  of  a  wall  by  the  defendants  in  and 
along  the  Baritan  river,  by  which  the  channel  of  the  river  was 
contracted  and  rendered  less  capable  of  discharging  large  bodies 
of  water,  by  reason  whereof  the  plaintiff's  land,  lying  on  the 
opposite  side  of  the  river,  in  times  of  freshets  was  subjected  to 
inundation,  and  the  soil  thereby  washed  away.  The  injuiy 
complained  of  is  clearly  consequential,  and  there  are  cer- 
tainly authorities  which,  in  this  aspect,  appear  to  conflict  with 
the  authority  of  that  case.  But  whatever  force  the  objection  is 
entitled  to  under  the  circumstances  of  that  case,  it  can  have  no 
applicability  to  the  case  before  the  court.  The  complaint  here 
is  not  of  a  remote  or  consequential  injury  resulting  from  the 
construction  of  the  road  of  the  defendants,  but  of  a  direct 
and  immediate  injuiy  occasioned  by  the  defendants'  acts.  The 
plaintiff  does  not  complain,  as  in  the  case  of  Ten  Eyck,  that  by 
reason  of  the  act  of  the  defendants  he  is  injured  by  the  operation 
of  freshets,  or,  as  in  the  case  of  Sinnickson  v.  Johnson,  17  N.  J. 
L.  129  [34  Am.  Dec.  184],  that  by  the  act  of  the  defendant  the 
tides  are  prevented  from  flowing  freely,  whereby  the  sluice- 
gates are  obstructed,  and  consequently  the  water  prevented 
from  flowing  freely  from  the  plaintiff's  lands.    But  the  com- 
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plaint  is  that  the  defendants  have  constructed  an  embankment 
in  an  eddy  and  creek's  mouth,  in  which  the  plaintiff  has  a  right 
of  storing,  landing,  and  rafting  lumber  for  the  use  of  his  said 
mill,  so  that  the  water  is  prevented  from  flowing  in  its  accus- 
tomed channel,  and  the  plaintiff  deprived  of  the  full  enjoyment 
of  his  privilege.  The  property  injured  is  incorporeal,  a  mere 
right  in  the  land  of  another,  but  the  injury  to  that  right  is  the 
direct  and  immediate  consequence  of  the  acts  of  the  defendants. 
In  no  proper  sense  can  the  damages  sustained  by  the  plaintiff 
be  denominated  as  remote  or  consequential. 

The  only  remaining  ground  of  defense  is  presented  by  the 
seoond  plea  of  the  defendants;  viz.,  that  the  water  flowing  in  the 
creek's  mouth  is  the  navigable  water  of  the  river  Delaware,  a 
public  navigable  river  under  servitude  to  the  public  interests^ 
the  regulation  of  which  is  vested  in  the  sovereign  power. 

This  objection  apx)ears  to  be  fully  met  and  decided  by  the 
eases  of  Sinnickson  v.  Johnson,  supra,  and  CriUenden  v.  Wilson, 
5  Cow.  165  [15  Am.  Dec.  462].  In  the  former  case,  moreover, 
the  act  was  passed  for  the  purpose  of  improving  the  navigation 
of  the  stream,  and  direct  authority  to  do  the  act  complained  of 
was  given.  Here  the  improvement  of  the  navigation  of  the 
river  was  not  within  the  contemplation  of  the  legislature,  and 
no  authority  for  that  purpose  was  given.  The  plea  might  be 
available  as  a  defense  to  an  irdictment,  or  an  action  for  a  nui- 
sance in  obstructing  the  navigation  of  the  river,  but  it  is  not 
perceived  that  it  constitutes  any  answer  to  the  plaintiff's  cause 
of  action. 

The  demurrer  to  both  pleas  is  well  taken.  The  matters  set 
forth,  alone  or  collectively,  constitute  no  defense  to  the  action. 

The  plaintiff  is  entitled  to  judgment. 

Whbrb,  in  ExsounoN  of  Pubuo  Work  authorized  by  the  legislature, 
the  limits  prescribed  by  law  are  pmdeotly  observed,  no  action  will  lie  for 
consequential  injury  to  the  proper^  of  another:  Note  to  llooktr  v.  N,  H.  S 
N,  Co,,  36  Am.  Deo.  487;  and  that  no  action  can  be  maintained  against  a 
town  for  work  done  under  authority  of  statute,  and  in  the  performance  of  a 
poblio  trust,  see  hichox  ▼.  CUyqf  Cleveland,  32  Id.  730. 

LiASiLiTT  Of  Corporations  to  Makb  Compensation  for  injuries  in- 
flicted upon  private  individuals  when  exercising  the  right  of  eminent  domaiz^ 
grantod  to  them  by  the  legislature:  See  Beehman  v.  Saratoga  etc,  R,  R,  Co,,. 
22  Am.  Dec  679;  noUito  Bloodgood  v.  M.  ds  //.  R.  R,  Co,,  31  Id.  372;  Lexmg- 
Urn  and  Ohio  R,  R.  Co,  Y,  ApplegaU,  33  Id.  497;  Nic/iolsanv,  N,  T,^N,U,RJ 
R,Oo,,5Q  Id.  390;  Mofiumgahtda  Navigation  Co,  v.  Coon,  47  Id.  474,  and  note 
477. 

LiARiLiTT  Of  Corporations  por  thsir  Torts:  See  Thayer  v.  Motion,  31 
Am.  Deo.  157;  StaU  v.  QreaJt  Works  etc,  Co,,  37  Id.  38;  Ooodepeed  v. 
Baddam  Bank,  68  Id.  439,  and  notes  to  these  < 
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PuBLio  Ck>BFOSATiON  IS  One  CREATED  foF  political  purposes  and  with 
|K)litical  powers,  to  be  exercised  for  the  public  good  in  the  administration  of 
civil  government,  and  is  subject  to  the  control  of  the  legislature:  Regents  etc 
^  Maryland  v.  Williams^  31  Am.  Dec.  72;  Tarmouih  v.  North  Yarmouih,  56 
Id.  666,  and  note  671;  and  that  a  corporation  established  for  a  public  end  is 
not  necessarily  a  public  corporation,  see  Regents  etc,  v.  WtUiamSf  supra. 

Legislature  cannot  Alter  Cuarteb  of  private  corporation:  Brown  ▼. 
ffttmmel,  47  Am.  Dec.  431,  and  citations  in  note  441;  see  also,  on  this  subject, 
Pingry  v.  Washburn,  15  Id.  676;  Crease  v.  Bahcoek,  34  Id.  61;  Yarmouth  v. 
North  Yarmouth,  56  Id.  666;  Thorpe  v.  Rutland  etc.  R.  R.  Oo.^  62  Id.  625, 
and  notes  to  these  cases. 

Dbmurrer  Admits  onlt  Faots  Well  Pleaded:  Kellogg  v.  Larking  56 
Am.  Dec.  164,  and  note  181. 

MiLL-owNEB  MAY  Recoveb  Damaoes  for  obstmotion  of  a  stream  through 
the  erection  below  of  a  bridge  by  a  railroad  corporation,  whereby  the  water 
is  prevented  from  passing  off  hx>m  his  mill  as  freely  as  before:  Blood  v. 
Nashua  etc  R,  R,  Corporation,  61  Am.  Deo.  444,  and  note  447. 

Statute  Authobizino  One  to  Build  a  dam  in  a  river  which  is  a  pubUo 
highway  is  no  justification  for  a  private  injury  caused  by  the  overflow  of  the 
lands  of  an  individual  proprietor:  Trenton  Water  Power  Co,  v.  Raff,  36  N. 
J.  L.  342;  Alexander  v.  City  qf  Milwaukee,  16  Wis.  255;  both  citing  the  prin- 
cipal case. 

Parties  oaknot  be  GEeld  Liable  for  work  done  in  the  execution  of  a  pub- 
lic trust  and  for  the  public  benefit,  when  acting  within  the  scope  of  their  au- 
thority and  with  due  skill:  Quinn  v.  City  of  Patterson,  27  N.  J.  L.  86;  Tren- 
ton Water  Power  Co.  v.  Raff,  36  Id.  340;  but  if  the  injury  be  direct,  and  the 
work  done  for  the  benefit  of  an  individual  or  a  corporation,  with  private  cap- 
ital and  for  private  emolument,  then  the  parties  are  not  vested  with  the 
immunities  which  pertain  to  the  sovereign,  and  are  liable  in  damages  for  in- 
juries done  to  private  individuals,  even  though  the  public  are  incidentally 
benefited  by  the  improvement:  Id.  340;  McAndrews  v.  CoUerd,  42  Id.  191; 
Alexander  v.  City  of  Milwaukee,  16  Wis.  255,  all  citing  the  principal  case. 

The  pbincipal  case  is  cited  in  New  Brunswick  v.  Williamson,  44  N.  J.  L. 
168,  to  the  point  that  the  power  of  the  legislature  over  incorporations,  oreated 
for  purposes  of  local  government,  is  supreme,  and  no  contract  arises  with  such 
-corporation  from  the  delegation  of  authority  to  them. 


Inslee  v.  Flaog. 

[2  DuTOHXB,  S68.] 

KTndbb  New  Jebset  Statute  Abbitbatob  must  be  Swobn  before  he  acts, 

in  all  cases,  whether  the  submission  to  arbitration  is  made  by  rule  of 

court  or  not. 
If  Abbitbatob  is  not  Swobn  befobe  He  Acts,  his  award  is  voidy  and  a 

judgment  thereon  will  be  reversed. 
Oath  of  Abbitbatob  is  Pbebequisite  to  Jubibdiotion,  and  oannot  be 

waived. 
vOmission  of  Abbitrator  to  be  Swobn  before  he  acts  may  ba  pleaded  b 

avoidance  of  his  award. 
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Thb  opinion  states  the  facts. 
A.  V.  Schencky  for  the  plaintiff. 
H.  V.  Speer,  for  the  defendant. 

By  Court,  Gbeen,  C.  J.  To  an  action  of  as^umpsU  brought 
by  Inslee  in  the  court  below,  the  defendant  pleaded  an  award. 
The  plaintiff  replied  that  the  arbitrator  to  whom  the  submission 
was  made  did  not,  before  proceeding  to  the  business  submitted 
to  him,  take  the  oath  or  affirmation  prescribed  by  the  statute. 
To  this  replication  there  was  a  general  demurrer,  and  judgment 
thereon  for  the  defendant. 

The  only  question  presented  for  consideration  is,  whether  the> 
failure  of  the  arbitrator  to  take  the  oath  avoids  the  award. 

The  act  for  regulating  references  and  determining  controver-* 
sies  by  arbitration,  Nix.  Dig.  26,  sec.  6,  directs  that  in  cases  of 
arbitration  every  arbitrator  shall,  before  he  proceeds  to  the  busi- 
ness submitted  to  him,  take  an  oath  or  affirmation  of  the  like 
nature  with  that  prescribed  to  be  taken  by  referees,  and  to  be 
administered  in  like  manner.  The  fourth  section  of  the  act 
prescribes  the  oath  to  be  taken  by  referees,  and  by  whom  it  shall 
be  administered.  It  is  insisted  that  the  sixth  section  of  the  act 
applies  only  to  cases  where  the  arbitration  is  to  be  made  a  rule  of 
court.  But  certainly  the  act  itself  contains  no  such  limitation. 
It  comprehends  eveiy  arbitrator  and  all  cases  of  arbitration. 
Nor  is  there  anything  in  the  general  structure  and  scope  of  the 
act,  or  in  the  reason  of  the  thing,  to  narrow  the  natural  import 
of  the  language  of  the  sixth  section.  The  two  first  sections  of 
the  act,  including  the  preamble,  are  a  substantial  copy  of  tho 
statute  9  &  10  Wm.  III.,  c.  15,  and  apply  only  to  arbitrations 
where  no  cause  is  pending,  and  where  the  submission  is  agreed 
to  be  made  a  rule  of  court:  Lucas  v.  WUson,  2  Burr.  701.  The 
third,  fourth,  and  fifth  sections  of  the  act  regulate  references- 
where  there  is  a  cause  pending  in  court.  It  might  be  inferred, 
from  what  is  reported  to  have  been  said  by  the  chief  justice  (Kin- 
sey),  in  Ford  v.  Potts,  6  N.  J.  L.  393,  that  the  whole  of  the  statute,. 
as  found  in  Paterson,  141,  is  a  transcript  of  the  English  statute, 
and  applies  only  to  cases  where  no  suit  is  depending.  But  the^ 
remark  is  applicable  only  to  the  two  first  sections  of  the  statute. 
The  residue  of  the  act  was  drawn  by  Governor  Paterson,  and 
affords  a  more  efficacious  remedy  upon  repdrts  of  referees  than 
existed  at  common  law.  The  sixth  section  prescribes  an  oatb< 
as  the  qualification  of  eveiy  arbitrator.  No  reason  can  be  given 
why  an  arbitrator  should  be  sworn  when  the  arbitration  is  to  be 
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made  a  mle  of  court,  and  not  sworn  in  all  other  oases.  The 
whole  object  of  making  it  a  mle  of  court  is  to  enforce  it  by  a 
more  summaiy  process  than  could  otherwise  be  resorted  to.  The 
legislature  doubtless  designed  to  give  to  every  party  who  submit- 
ted his  controversy  to  arbitration  the  protection  which  the  law 
affords  to  every  party  litigant;  viz.,  the  oath  of  the  tribunal  by 
which  his  rights  are  to  be  adjudicated.  This  construction  of 
the  sixth  section  appears  to  have  been  entertained  by  the  court 
in  Ford  v.  PoUSy  supra.  If  the  sixth  section  of  the  act  is  re- 
etrained  in  its  apphcation  to  arbitrations  where  the  submission 
i  1  to  be  made  a  rule  of  court,  no  reason  is  perceived  why  the 
8i  ?enth  section  should  not  be  subject  to  the  same  limitation. 
Ye.  no  such  construction  can  be  adopted  without  contravening 
"■he  language  and  defeating  the  obvious  design  of  the  act. 

It  is  further  objected  that  if  the  arbitration  is  within  the  pro- 
dsion  of  the  sixth  section  of  the  act,  the  failure  of  the  arbitrator 
to  be  sworn  is  a  mere  irregularity,  and  does  not  avoid  the  award. 

This  view  was  expressed  in  Ibrd  v.  PoUs,  6  N.  J.  L.  393,  but 
it  was  not  necessary  to  the  decision  of  that  case,  and  it  is  con- 
trary to  the  uniform  course  of  decisions  in  this  court.  It  ha9 
been  repeatedly  held  in  this  court,  that  if  it  did  not  appear  that 
tlie  referee  was  sworn,  a  judgment  entered  upon  the  report 
^ould  be  reversed:  Bowen  v.  Laning,  2  Id.  139;  Beeves  v.  Ooff, 
Id.  143;  Parker  v.  Crammer,  Id.  271;  LUUe  v.  Silverihome,  Id. 
680;  Crammer  v.  MaihiSy  Id.  550. 

The  question  was  directly  presented  in  Combs  v.  IMtte,  4  N. 
J.  Eq.  310.  The  answer  in  that  case  set  up  an  award  in  favor 
of  the  defendant  for  a  large  amount  to  be  paid  by  the  complain- 
ant. It  admitted  that  the  arbitrators  were  not  sworn;  but  in- 
sisted that  the  award  was  not  thereby  rendered  void,  but  that 
it  was  binding  upon  the  parties  in  equity.  But  the  chancellor 
(Pennington)  held  that  as  the  arbitrators  were  not  sworn,  the 
whole  proceeding  was  void. 

The  sound  construction  of  the  statute  is  that  the  arbitrator 
cannot  act,  that  in  fact  he  is  clothed  with  none  of  the  powers  of 
an  arbitrator,  and  can  make  no  award  until  he  is  sworn. 

It  is  further  insisted  that  the  necessity  of  the  arbitrator  being 
sworn  may  be  waived;  and  if  the  party  suffer  the  arbitrator  to 
proceed  without  being  sworn,  it  operates  as  a  waiver.  This  doc- 
trine has  the  sanction  of  judicial  authority  in  a  sister  state,  as 
well  as  the  support  of  the  obiter  opinion  of  a  learned  judge  of 
this  court:  Ford  v.  Potts,  6  N.  J.  L.  393;  Bronming  v.  Wheeler ^ 


Digitized  by  VjOOQ IC 


Nov.  1867.]  Inslee  v.  Flaqg.  583 

M  Wend.  258  [35  Am.  Deo.  617];  Howard  t.  S^xUm.  1  Denio, 
440;  S.  C,  4  N.  T.  157. 

These  cases  proceed  upon  the  ground  that  the  oath  of  the 
arbitrator  is  not  a  prerequisite  to  jurisdiction;  that  its  omission 
is  a  mere  irregularity,  >¥hich  the  party  may  waive  like  any  other 
irregularity,  by  proceeding  with  the  cause  without  objection. 
But  this  view  of  the  statute  is  in  direct  conflict  with  the  whole 
course  of  adjudication  in  this  state.  No  judgment  could  ever 
have  been  reversed  on  the  ground  that  the  arbitrator  was  not 
sworn,  if  such  omission  was  a  mere  irregularity,  and  the  party's 
proceeding  before  the  arbitrator  a  waiver  of  that  irregularity. 
The  construction  is  in  fact  a  virtual  repeal  of  the  statute  which 
requires,  in  express  terms,  that  every  arbitrator  shall  be  sworn 
before  he  proceeds  to  act.  This  construction  adopts  the  principle 
that  he  need  not  be  sworn  unless  the  party  demands  it.  This  pro- 
vision is  expressly  embodied  in  the  Pennsylvania  act  of  March 
21, 1806,  by  which  it  is  enacted  that  referees  chosen  in  pursuance 
of  the  act  shall  be  sworn  as  prescribed  in  the  act,  unless  the 
same  shall  be  dispensed  with  by  the  consent  of  the  parties.  The 
construction  now  contended  for  will  operate  to  ingraft,  by  judi- 
<dal  construction,  this  provision  upon  our  act,  without  the  sem- 
blance of  legislative  authority,  and  in  direct  conflict  with  the 
terms  of  the  act.  And  how,  it  may  be  asked,  does  it  appear  that 
the  party  knew  that  the  arbitrator  was  not  sworn  ?  That  was  the 
duty  of  the  arbitrator;  and  may  not  the  party  presume  that  the 
arbitrator  would  not  violate  his  duty  ?  that  he  would  not  assume 
to  act  as  arbitzntor  in  violation  of  the  statute,  vnthout  being 
sworn  ?  and  how  can  his  proceeding  before  the  arbitrator  be  a 
waiver  of  the  objection,  if  the  party  had  no  knowledge  of  its 
•existence? 

Lastly,  it  is  objected  that  the  oath  of  the  arbitrator  being 
matter  dehors  the  award,  its  omission  cannot  be  pleaded  in 
avoidance.  It  is  undoubtedly  true  that  a  party  cannot,  in  an 
action  at  law,  plead  or  give  in  evidence,  in  avoidance  of  the 
award,  collusion  or  misconduct,  or  mistake  of  the  arbitrators, 
or  other  extrinsic  matter,  against  which  relief  can  be  had  only 
in  equity:  Sherron  v.  Wood,  10  N.  J.  L,  18.  But  the  principle 
cannot  extend  to  a  matter  which  not  merely  impeaches  the 
regularity,  but  questions  the  very  existence  of  the  award. 

The  judgment  must  be  reversed. 

Potts,  J.,  delivered  a  concurring  opinion. 
Elmeb,  J.,  concurred;  Ybedeiibu]|0h»  J.,  dissented. 
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Arbitratok  not  bbimo  Swobn»  the  whole  proceeding  is  void:  Combs  v. 
Little^  40  Am.  Dec.  207;  contra,  note  to  Elmendorf  ▼.  HcarU,  35  Id.  592; 
and  M  to  when  the  manner  required  hy  law  must  be  followed  in  matters  oi 
arbitration  and  award,  see  Conger  v.  Dean,  66  Id.  03,  and  note  96. 

No  Valid  Award  can  be  Made  by  arbitrators,  if  they,  or  any  one  oi 
them,  fail  to  take  the  oath  prescribed  by  statute:  Hepbwm  ▼.  Jomei,  4  0>L 
08,  citing  the  principal  case. 


Gabbon  v.  Mabtin. 

[3  DUTOHSB,  694.] 

Aor  Of  CiTT  CouKOiL  IN  Latino  out  and  opening  street  is  qun^  jndidal 
in  its  nature,  and  the  tribunal  exercising  such  act  is  subject  to  the 
control  of  the  supreme  court. 

Act  Judicial  in  its  Nature  is  void  when  attempted  to  be  exercised  by  a 
court  or  other  tribunal  having  no  jurisdiction. 

Where  Power  of  City  Council  to  Alter  or  Widen  Streets  is  confined 
by  the  city  charter  to  cases  where  application  is  made  in  writing  by  three 
fourths  of  all  owners  of  land  along  such  streets,  this  is  a  case  of  a  tri- 
bunal having  a  limited  and  special  power  to  proceed  only  in  the  manner 
prescribed  in  the  act. 

OiTT  Council  being  Tribunal  of  Limited  Jurisdichon,  every  fact  neces- 
sary to  give  jurisdiction  must  afiirmatively  appear,  to  give  their  pro- 
ceedings validity. 

Supreme  Court  of  New  Jerset  may  Revibw  Proceedings  of  municipal 
corporations,  and  other  inferior  tribunals,  Who  do  acts,  judicial  or  quad 
judicial  in  their  nature,  affecting  the  rights  and  property  of  individuals. 
This  they  may  do  as  well  when  the  proceedings  are  void  for  want  of 
power  in  the  tribunal  to  act,  as  when  void  in  consequence  of  some  ma- 
terial irregularity. 

Pubuc  Poucv  Requires  tiiat  Proceedings  of  Municipal  Corporations 
should  be  kept  strictly  within  the  limits  assigned  to  them  by  the  statute 
authorizing  them,  and  if  they  appear  not  to  come  within  those  limits, 
they  are  liable  to  reversal  by  certiorari  and  are  void  and  insufficient  to 
support  a  title  professing  to  be  founded  on  them. 

Thb  facts  are  sufficiently  stated  in  the  opinion. 
W,  Pennington  and  J,  P.  Bradley,  for  the  plaintiff. 
O.  Parker  and  F.  T.  Frelinghuysen,  for  the  defendant. 

By  Court,  Elhsb,  J.  The  important  question  in  this  case  is, 
whether  the  proceedings  of  the  common  council  of  the  city  of 
Newark,  in  opening  the  street  for  which  the  assessment  was 
made,  are  void  for  want  of  a  proper  application  of  the  land-own- 
ers for  that  purpose,  so  that  the  sale  of  land  made  to  raise  the 
sum  assessed  thereon  is  also  void,  and  confers  no  title  on  the 
purchaser.    The  thirtieth  section  of  the  charter  enacts  that  it 
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shall  be  lawfal  for  the  common  council  to  lay  out  and  open 
streets,  roads,  highways,  and  alleys,  and  to  cause  any  street, 
road,  etc.,  already  laid  out  to  be  vacated,  opened,  altered,  or 
widened;  provided,  no  street  shall  be  altered  or  widened  as  afore- 
said except  on  the  application  in  writing  by  three  fourths  of  all 
the  owners  of  lands  lying  on  said  road.  It  is  found  by  the 
special  verdict  that  the  street  laid  out  and  opened  was  a  street, 
road,  or  highway  then  already  laid  out,  opened,  and  used  in  said 
city,  and  became  such  street,  road,  or  highway  before  the  pas- 
sage of  the  charter,  the  same  having  been  laid  out  and  defined 
by  a  survey  made  in  1758,  a  copy  whereof  is  annexed.  This  sur- 
vey is  certainly  vague,  and  is  probably  so  uncertain  that  it  would 
not  be  possible  accurately  to  locate  the  road  described  after  the 
lapse  of  a  century;  but  if ,  as  the  jury  find,  it  was  accurately  opened 
and  used  as  laid  out  originally,  it  comes  within  the  description 
of  a  street  already  laid  out  when  the  charter  was  granted. 

It  also  appears  by  the  special  verdict  that  the  owners  of  lands 
and  real  estate  necessary  to  be  taken  for  the  street  laid  out  and 
opened,  and  called  Quarry  street,  agreed  to  take  a  certain  com- 
pensation for  their  lands,  which  was  authorized  to  be  paid,  and 
it  may  be  presumed  was  paid;  and  hence  it  was  insisted  by  the 
counsel  for  the  defendant  in  error  that  it  sufiiciently  appears 
that  not  merely  three  fourths,  but  all  the  owners  of  land  lying 
on  said  road,  did  apply  for  and  consent  to  the  altering  or  widen- 
ing of  said  road.  But  if  it  be  admitted  that  an  acceptance  of 
compensation  by  the  owners  can  be  regarded  as  equivalent  to  a 
petition  in  writing,  it  does  not  appear  that  the  owners  of  land 
necessary  to  be  taken  for  the  street  comprised  three  fourths  of 
all  the  owners  of  land  lying  on  said  street.  Many  of  the  owners 
of  lands  lying  on  said  street  may  have  owned  no  land  necessary 
to  be  taken  in  laying  it  out  and  opening  it.  And  besides,  the 
council  did  not  profess  to  proceed  under  the  power  given  to 
them  to  alter  and  widen  an  existing  street,  but  under  the  power 
to  lay  out  and  open  a  new  street. 

Assuming,  then,  as  we  must,  that  the  council,  either  in  igno- 
rance of  the  fact  that  a  street  had  been  there  before  laid  out 
and  opened,  or,  regardless  of  that  fact,  did  proceed  to  lay  out 
and  open  a  new  street  where  one  existed  before  the  granting 
of  the  charter,  the  question  is  whether  their  proceedings,  al- 
though for  this  reason  irregular  and  liable  to  be  set  aside  upon 
a  direct  proceeding  by  way  of  ceriiorariy  are  so  far  available  as 
to  be  good  in  a  collateral  proceeding  like  the  present  The  ar- 
gument relied  on  to  sustain  them  was  that  ihey  were  of  a  judi- 
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oial  nature,  and  therefore,  however  illegal,  remain  in  force  until 
6et  aside  by  a  direct  judgment.  Th?i  depends  upon  the  fur- 
ther question,  whether  the  want  of  an  application  to  widen  the 
street  made  the  subsequent  proceedings  coram  non  judice  and 
▼oid;  in  other  words,  was  a  written  application  necessary  to 
give  the  council  jurisdiction  in  the  case  ? — ^for  if  they  had  no 
jurisdiction,  it  is  admitted  that  the  whole  proceedings  were  void. 
,  Much  of  the  discussion  in  this  court  turned  upon  the  ques- 
tion whether  the  act  of  the  council,  in  laying  and  opening  this 
street,  was  judicial  in  its  character.  That  a  proceeding  of  this 
kind  does  not  necessarily  belong  to  the  judicial  department  of 
the  government,  as  defined  by  the  constitution  of  this  state,  must 
be  admitted,  otherwise  it  could  not  be  exercised  by  any  other 
persons  than  those  who  belong  to  it,  as  provided  for  in  that  in- 
strument. It  is  probably  best  designated  as  quasi  judicial,  or 
judicial  in  its  nature;  that  is,  judicial  in  such  a  sense  that  the 
tribunal  intrusted  with  its  exercise  is  subject  to  the  control  of 
the  supreme  court,  as  commissioners  to  settle  the  boundary  line 
between  counties  were  held  to  be  in  the  case  of  SkUe  v.  Cole' 
man,  13  N.  J.  L.  98.  But  the  determination  of  this  question 
does  not  settle  the  difiSculty,  for  an  act  in  the  largest  sense  judi- 
cial is  totaUy  void  when  attempted  to  be  exercised  by  a  court 
cr  other  tribunal  having  no  jurisdiction  in  the  case. 

There  is  a  marked  and  well-settled  distinction  on  this  subject 
between  the  acts  of  courts  having  a  general  jurisdiction  and 
those  of  tribunals  having  only  a  limited  jurisdiction  and  em- 
powered to  act  in  a  special  case.  In  the  case  of  Tamer  v.  Beale^ 
2  Salk.  623,  it  was  held  that  a  plea  setting  up  a  discharge  of  a 
poor  prisoner  by  the  quarter  sessions  must  set  forth  that  he 
petitioned  for  a  discharge,  without  which  the  court  had  no 
jurisdiction;  and  this  case  has  been  repeatedly  recognized  as 
law:  Den  v.  HammeU,  18  N.  J.  L.  73;  Price  v.  Bray,  21  Id.  13; 
Ladbroke  v.  James,  Willis,  199;  Service  v.  Heermance,  1  Johns. 
91;  Stephens  v.  Ely,  6  Hill,  609.  In  the  case  of  Den  v.  Ham- 
mell,  supra,  the  question  was  whether  it  was  necessary  in  eject- 
ment to  show  that  an  order  of  the  orphans'  court  to  sell  land 
was  founded  on  an  account  of  the  personal  estate  under  oath, 
before  the  administrator's  deed  could  be  given  in  evidence. 
Judge  Ford,  who  delivered  the  opinion  of  the  court,  held  that 
the  orphans'  court  did  not  come  within  the  description  of  a 
tribunal  having  a  limited  and  special  authority,  but  had  a  juris- 
diction for  the  general  administration  of  justice  within  certain 
great  departments,  and  therefore  the  same  presumption  that  its 
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proceedings  were  regularly  applied  as  in  the  case  of  proceeding! 
by  the  supreme  court.  But  be  admitted,  we  think  correctly, 
that  tribunals  with  special  powers  for  adjudicating  in  particular 
cases,  under  the  various  names  of  commissioners,  surveyors, 
appraisers,  committees,  directors,  overseers,  and  the  like,  little 
or  in  no  wise  relating  to  the  general  administration  of  justice, 
whose  modes  of  proceeding  are  prescribed  in  the  statutes  by 
which  they  are  created,  are  of  a  different  class;  and  unless  their 
proceedings  on  the  face  of  them  show  a  compliance  with  the 
directions  required  by  the  statute  under  which  they  act,  it  never 
could  bo  Lnown  whether  they  acted  within  their  jurisdiction  or 
exceeded  it.  If  the  record  of  a  road  duly  recorded  by  the  order 
of  a  court  of  common  pleas  would  be  valid  in  any  collateral  pro- 
ceeding, although  it  did  not  appear  that  a  petition  had  been 
presented,  signed  by  the  requisite  number  of  freeholders,  as 
counsel  insisted,  and  which  it  is  not  intended  to  afi&rm  or  deny, 
it  would  be  because  this  proceeding  by  the  court  of  common 
pleas  is  to  be  regarded  in  the  same  light  as  an  order  of  the  or- 
phans' court  for  the  sale  of  land. 

It  was  urged  for  the  defendant  in  error  in  this  case  that  the 
common  council  had  a  general  power  to  lay  out  all  streets  and 
to  widen  streets  already  laid  out;  and  being  a  permanent  body, 
and  required  by  the  thirty-second  section  of  the  charter  to  ratify 
the  assessment  upon  those  benefited,  subject  to  an  appeal  to 
the  supreme  court,  these  proceedings  ought  to  have  the  same 
effect  as  those  of  the  court  of  common  pleas  in  road  cases,  or  of 
the  orphans'  court  when  ordering  land  to  be  sold.  But  it  must 
be  remarked  that  it  is  only  the  assessment  of  the  commissioners, 
as  ratilied  by  the  council,  from  which  there  is  an  appeal,  in 
order  that  the  amount  to  be  assessed  may  be  ascertained  by  a 
jury,  and  that  the  appeal  has  no  effect  upon  the  order  of  the 
council  to  open  a  street.  The  thirtieth  section,  in  express  terms, 
confines  the  power  of  the  council  to  alter  or  widen  a  street  to 
the  case  when  an  application  shall  be  made  in  writing  by  three 
fourths  of  all  the  owners  of  lands  lying  on  said  road.  This, 
we  think,  is  clearly  the  case  of  a  tribunal  having  a  limited  and 
special  power  to  proceed  in  the  manner  prescribed  in  the  act, 
and  only  in  that  manner. 

The  surrogates  in  the  state  of  New  York  hold  courts  and  act 
judicially;  but  being  courts  of  inferior  and  special  jurisdiction, 
it  is  held  that  when  an  order  to  sell  lands  is  produced  as  evi- 
dence in  an  action  of  ejectment,  it  must  appear  that  a  petition' 
mm  presented,  accompanied  by  a  proper  account,  so  as  to  show 
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that  the  surrogate  had  jurisdiction:  Jackson  t.  Bobinson,  4 
Wend.  486;  Jackson  v.  Craw/ords,  12  Id.  633.  In  case  of 
Sharp  V.  Speir,  4  Hill,  76,  which  was  an  ejectment  to  recover 
land  sold  for  payment  of  an  assessment  for  making  a  pump  in 
the  village  of  Brooklyn,  under  an  act  which  auUiorized  the 
trustees,  on  the  application  in  writing  of  the  persons  owning 
property,  to  divide  the  village  into  pump  and  well  districts,  and 
a  petition  was  shown,  but  no  evidence  was  produced  that  the 
signatures  were  genuine,  or  that  they  were  owners  of  property, 
it  was  held  that  the  trustees  acted  at  their  peril;  that  they  could 
not  make  the  occasion  by  resolving  that  it  existed;  and  that 
corporations  and  their  officers,  where  they  interfere  with  the 
rights  of  individuals,  and  especially  when  they  attempt  to 
divest  and  transfer  the  title  to  real  estate,  must  show  that  the 
very  case  has  arisen  in  which  they  were  authorized  to  proceed. 

The  opinion  delivered  in  that  case  suggests  that  there  is  little, 
if  anything,  of  a  judicial  nature  in  the  proceedings  of  corpora- 
tions to  ttJce  lands,  either  by  way  of  assessments  or  for  public 
use;  it  is  the  mere  execution  of  a  power.  In  the  cases  of  People 
r.  Mayor  etc.  of  New  York,  2  Hill  (N.  T.),  9,  and  In  MaUer  of 
Mount  Morris  Square^  Id.  14,  the  same  court  seem  to  hold  that 
such  proceedings  are  not  so  far  judicial  as  to  be  reviewed  upon 
certiorari.  Whether  they  are  or  are  not  is  not  material  to  the 
question  before  this  court.  Admitting  them  to  be  in  some  sense 
judicial,  they  are  not  proceedings  of  a  court  of  general  jurisdic- 
tion, to  which  the  principle.  Omnia  prcesumuntur  rile  essie  acta, 
can  be  applied,  and  therefore  every  fact  necessary  to  give  juris- 
diction must  affirmatively  appear  to  give  them  validiiy.  In  the 
case  of  Doughty  v.  Hope,  3  Denio,  594,  it  was  held  by  the  court 
of  appeals  that  the  ratification  by  the  common  council  of  the 
city  of  New  York  did  not  render  valid  a  void  assessment;  that 
to  make  a  title,  there  must  be  a  regular  assessment  duly  ratified; 
and  it  being  proved  that  one  of  the  assessors  authorized  to  act 
was  not  consulted,  and  did  not  act,  that  the  whole  proceeding 
was  void. 

There  can  be  no  doubt  that,  according  to  the  long-establisheil 
practice  in  New  Jersey,  the  supreme  court  has  a  right  to  review 
the  proceedings  of  corporations  and  all  other  inferior  tribunals 
who  do  acts  affecting  the  rights  and  property  of  individuals, 
which  are  judicial  or  qiLasi  judicial  in  their  nature;  and  may  do 
this  as  well  when  those  proceedings  are  wholly  void  for  want  of 
any  power  or  jurisdiction  in  the  tribunal  to  act  as  when  they 
are  illegal  in  consequence  of  some  material  irregularity.     The 
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jndgment  of  a  justice  of  the  peace  in  a  case  of  replevin,  should 
he  erroneously  proceed  in  such  a  case,  would  undoubtedly  be 
wholly  void,  but  it  might  also  be  set  aside  by  means  of  a  certiO' 
rari.  In  our  judgment,  public  policy  requires  that  the  proceed- 
ings of  our  numerous  municipal  corporations  should  be  kept 
«trictly  vnthin  the  limits  assigned  to  them  by  the  statutes  author- 
izing them,  and  if  they  appear  not  to  come  within  those  limits, 
ihey  should  not  only  be  liable  to  reversal  by  certiorari,  but  also 
be  held  void  and  insufficient  to  support  a  title  professing  to  be 
founded  on  them. 

We  are  therefore  of  opinion  that  the  judgment  must  be  re- 
'versed. 

For  affirmance,  none. 

For  reversal.  Judges  Elmbb,  Hainbs,  Btebson,  Abbowsmfth, 
OoBNELisoH,  BiSLBT,  Yalentinb,  and  Wood. 

PowsB  IS  Judicial  Which  is  Vested  in  the  mayor  and  aldermen  of  the 
•city  of  Boston,  as  to  laying  oat  and  widening  streets,  "  whenever,  in  their 
opinion,  the  safety  and  convenience  of  the  inhabitants  of  said  town  shall  re* 
•quire  it; "  and  certiorari  lies  to  remove  their  proceedings  is  such  case:  Parki 
V.  Boston,  19  Am.  Dec.  322;  and  see  City  of  LouisvUle  v.  Hyatt,  36  Id.  594, 
where  it  is  held  that  a  municipal  council  are  the  finial  judges  of  the  utility  of 
street  improvements  which  they  are  authorized  to  make,  and  the  remedy  of 
^  lot-owner  is,  if  any,  by  .action,  and  not  by  resisting  the  order  for  the  im- 
provement. 

Judgment  or  Court  having  No  Jurisdiction  is  Void:  Rodgtrs  v.  Evans, 
4S2  Am.  Dec  390;  Horan  v.  WaJMrenburger,  58  Id.  145,  and  notes  to  these  cases. 

Jurisdiction  of  Courts  of  Inferior  and  limited  powers  must  be  shown; 
it  will  not  be  presumed:  Piper  v.  Pearaon,  61  Am.  Dec.  438;  Morrow  v.  Weed, 
•66  Id.  122,  and  citations  in  notes  to  these  cases;  see  also  Cooper  v.  Sunder^ 
iand.  Id.  52;  Ounn  v.  HoweU,  62  Id.  785. 

Municipal  Corporation  can  only  Exercise  powers  expressly  granted, 
and  such  others  as  may  be  necessary  to  carry  the  powers  expressly  granted 
Into  execution:  CoUiriB  v.  Hatch,  51  Am.  Dec.  465. 

Dillon  on  Municipal  Corporations,  3d  Ed.,  discusses  the  principles 
involved  in  and  cites  the  principal  case,  at  pages  116,  443,  797,  799,  896,  924, 
«nd926. 

Municipal  Corporations  can  Exercise  only  such  powers,  and  should  be 
kept  strictly  within  such  limits,  as  are  assigned  to  them  by  the  statutes  under 
which  they  act:  State  v.  City  of  Perth  Amboy,  29  N.  J.  L.  260;  State  v.  Toum 
<^  Union,  32  Id.  345;  State  v.  Inhabitants  of  Trenton,  36  Id.  501;  Paretv. 
Bayonne,  39  Id.  564;  Macy  v.  City  qf  Indianapolis,  17  Ind.  270,  note;  espe- 
cially when  they  attempt  to  divest  title  to  real  estate:  Fleischauer  v.  West  Ho* 
^ken,  40  N.  J.  L.  110;  Dinsmore  v.  WestcoU,  25  N.  J.  Eq.  475.  The  power 
to  pass  by-laws  and  ordinances  interfering  with  the  rights  of  individuals  or 
the  public  comes  within  the  above  rule:  Brminger  v.  Bdvidere,  44  N.  J.  L. 
352;  as  does  the  power  to  make  street  improvements:  State  v.  CUy  qfPassaiet 
41  Id.  93,  all  citing  the  principal  < 
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JuRiSDionoNAL  Faots  OF  Spboial,  limited,  and  inferior  tribmuda  ehoold 
be  shown  upon  the  face  of  their  record:  Nixon  y.  Buple^  30  N.  J.  L.  60f 
State  y.  Mayor  eic,  ofOrangt,  32  Id.  54;  and  their  proceedings  are  reyiewable 
by  the  supreme  court  of  the  state  on  eerixorari:  State  y.  Brofwn^  31  Id.  357; 
Morris  Canal  and  Banking  Co,  y.  Jersey  City,  12  N.  J.  Eq.  257.  The  aboye 
rules  apply  to  municipal  corporations  whose  acts  are  judicial  or  quan  judicial 
in  their  nature:  StaU  y.  Jersey  City,  34  N.  J.  L.  308;  and  whose  proceed- 
ings are  not  only  liable  to  reyersal  on  certiorari,  but  may  be  held  yoid  to 
support  a  title  professing  to  be  founded  on  them:  Stale  y.  City  qf  Perth  Am^ 
hoy,  29  Id.  260.    All  of  the  aboye  oases  dte  the  principal  < 
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Robinson  v.  Davis. 

[8  Btooxtov's  Ohaxokbt,  802.] 

Dmbu  QAimoT  BB  UssD  by  any  of  the  parties  to  it  for  the  pnrpoee  of  de- 
frauding creditors  not  partiee  to  the  suit  in  which  it  was  entered;  and 
upon  proof  of  fraad  on  the  part  of  the  judgment  debtor,  his  creditors  are 
entitled  to  an  injunction  preventing  the  decree  from  being  used  for  the 
benefit  of  the  fraudulent  debtor,  and  in  keeping  from  his  creditors  the 
proceeds  of  property  which  belong  to  them. 

Whkrb  Ck>MPLAU(ANT8  HAVB  Taken  Neobssary  Stbps  to  expedite  their 
cause  and  procure  the  answer  of  all  the  defendants,  an  injunction 
will  not  be  dissolved  until  the  defendant  upon  whom  the  gravamen  of 
the  charge  is  made  has  answered;  and  if  all  of  the  defendants  are  impli- 
cated in  the  charge,  not  until  all  have  answered. 

OoMPLAiMANT  Propbblt  Makes  Evbrt  Onb  a  party  who  is  a  participator 
in  the  fraud,  for  the  purpose  of  discovery;  and  as  a  general  rule,  he  is 
entitled  to  hold  his  injunction  until  he  obtains  discovery. 

The  opinion  Btates  the  facts. 

T.  ff.  Dudley  and  W.  L.  Dayton,  for  the  motion. 

P.  L,  Voarhees  and  A.  Browning,  contra. 

By  Ck>urt,  Williamson,  Chancellor.  Sarah  M.  Hall  exhibited 
her  bill  of  complaint  in  this  court  for  the  foreclosure  and  sale  of 
mortgaged  premises,  upon  a  mortgage  which  she  held  against 
Dayid  0.  XJrquhart.  There  were  several  mortgage  and  judgment 
creditors  of  XJrquhart  made  defendants  to  the  bill.  A  decree 
was  obtained  to  sell  the  mortgaged  property  to  pay  the  com- 
plainants' mortgage,  and  among  other  incumbrances,  which 
were  decreed  to  be  satisfied  out  of  the  sale,  was  a  ten-thousand- 
doUar  mortgage,  held  by  John  B.  Myers,  as  assignee,  a  judg- 
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ment  of  John  1.  Smythe  for  upwards  of  two  thousand  dollars, 
and  a  judgment  of  Francis  Lee  of  about  one  thousand  eight  huD- 
dred  dollars.  After  the  bill  was  filed,  John  B.  Myers  assigned 
his  mortgage  to  Edward  M.  Davis,  one  of  the  firm  of  E.  M.  Davis 
&  Co. ;  John  I.  Smythe  assigned  his  judgment  to  Jonathan  P. 
Burton,  another  member  of  the  same  firm;  and  Francis  Lee  as- 
signed his  judgment  to  Charles  W.  Wharton,  another  member  of 
the  firm  of  E.  M.  Davis  k,  Co.  The  bill  alleges  that  th<^  teL  -thou- 
sand-dollar mortgage  wad  paid  and  satisfied  while  it  was  held  by 
Myers,  aud  that,  by  an  arrangement  made  between  Urquhart  and 
the  firm  of  E.  M.  Davis  &  Co.,  it  was  assigned  by  Myers  to  Ed- 
ward M.  Davis,  to  be  held  by  the  firm  for  XJrquhart's  benefit^  and 
for  the  purpose  of  enabling  him  to  defraud  his  creditors.  The 
bill  also  charges  that  the  Smythe  and  Lee  judgments  were  also 
paid  off  by  Urquhart,  and  were  assigned  to  Burton  and  Wharton 
for  the  same  unlawful  purpose.  The  complainants  are  judgment 
creditors  of  Urquhart,  who  have  taken  out  execution  on  their 
judgment,  and  have  levied  upon  the  mortgaged  premises.  They 
ask  to  be  relieved  against  the  alleged  fraud,  and  that  this  court 
will  prevent  the  decree  from  being  used  to  appropriate  the 
moneys  raised  under  it  to  the  payment  of  this  mortgage  and 
these  judgments,  which  are  kept  on  foot,  as  they  allege,  for  the 
]^rpose  of  defrauding  Urquhart's  creditors. 

Upon  filing  the  bill,  an  injunction  was  issued  to  stay  all  fur- 
ther proceedings  upon  the  decree.  Since  then  the  injunction 
has  been  so  modified  as  only  to  enjoin  the  sheriff  from  satisfying 
the  alleged  fraudulent  mortgage  and  judgments  out  of  the  pro- 
ceeds of  the  sale. 

The  individuals  composing  the  firm  of  E.  M.  Davis  k  Co. 
have  answered  the  bill,  and  upon  their  answer  have  moved  to 
dissolve  the  injunction. 

Li  the  first  place,  it  is  insisted  that  the  bill  cannot  be  main- 
tained; that  the  complainants,  not  being  parties  to  the  original 
suit,  cannot  interfere  with  the  decree  in  that  suit,  which  is  con- 
clusive as  to  the  rights  of  the  parties.  As  far  as  the  bill  com- 
plains of  mere  irregularities  in  the  proceedings,  the  position  is 
correct.  But  the  decree  cannot  be  used  by  any  of  the  parties  to 
it  for  the  purpose  of  defrauding  creditors.  If  the  allegations  of 
the  bill  are  true,  and  if  the  mortgage  and  judgments  are  fraud- 
ulently kept  on  foot  for  Urquhart's  benefit,  the  complainants, 
who  are  his  creditors,  have  a  right  to  ask  this  court  to  interpose 
and  to  prevent  the  decree  from  being  used  to  place  in  the  pocket 
of  the  fraudulent  debtor  the  proceeds  of  property  which  belong 
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to  his  creditors.  There  is  no  obstacle  to  giving  relief  as  it  ii 
49ought  by  this  bill.  The  complainant  in  the  foreclosure  suit  is 
•entitled  to  her  money;  and  so  are  the  other  mortgagee  and  judg> 
ment  creditors  in  that  suit,  the  bona  fides  of  whose  liens  are  not 
questioned.  All  that  is  necessary  in  order  to  give  complete  re- 
lief is  for  the  court  to  arrest  so  much  of  the  execution  of  that 
decree  as  directs  the  sheriff  to  pay  off  and  satisfy  out  of  the  pro- 
ceeds the  alleged  fraudulent  mortgage  and  judgments.  "When 
the  question  of  fraud  set  up  in  this  bill  is  determined,  those 
proceeds  will  be  disposed  of  in  accordance  with  the  decree  made 
in  this  suit.  If  the  fraud  is  made  out,  the  complainants,  with 
ihe  other  creditors  of  XJrquhart  who  shall  come  in  and  entitle 
themselves  to  the  benefit  of  this  suit,  will  be  substituted  in  the 
place  of  the  holders  of  the  alleged  fraudulent  mortgage  and 
judgments.  I  think  the  remedy  sought  by  the  bill  is  the  one  to 
which  the  complainants  are  entitled,  if  the  alleged  fraud  can  be 
-established. 

But  the  defendants  ask  that  the  injunction  may  be  dissolved 
on  the  ground  that  the  equity  of  the  bill  is  answered.  The 
-complainants  interpose  the  objection  that  all  the  defendants 
who  are  implicated  in  the  charge  of  fraud  have  not  answered, 
^he  bill  is  alleged  to  have  been  devised  by  XJrquhart,  in  con- 
nection with  John  B.  Myers  and  with  the  d^endants,  who  com- 
jpose  the  firm  of  E.  M.  Davis  &  Oo.  The  gravamen  of  the  charge 
rests  on  Urquhart  and  Myers,  as  well  as  on  the  defendants  who 
have  answered.  Indeed,  many  of  the  facts  charged  in  the  bill 
^oing  to  establish  the  fraud  are  within  the  knowledge  of  XJrqu- 
hart and  Myers  exclusively,  and  are  answered  by  the  defendants 
only  upon  their  information  and  belief.  **  Where  the  com- 
plainants have  taken  the  necessary  steps  to  expedite  their  cause^ 
-and  procure  the  answer  of  all  the  defendants,  an  injunction  will 
not  be  dissolved  until  the  defendant  upon  whom  the  gravamen 
of  the  charge  is  made  has  answered;  and  if  all  the  defendants- 
4u:e  implicated  in  the  charge,  not  until  all  have  answered: "  Eden 
on  Injunction,  117,  notes,  and  cases  there  cited.  Process  to  ap- 
pear and  answer  was  duly  served  on  XJrquhart  and  Myers.  Both 
have  made  default,  and  a  decree  pro  con/esso  has  been  taken 
^against  them.  The  complainants  have  used  due  diligence  in  ex- 
pediting their  cause,  and  have  taken  all  the  requisite  steps  to 
procure  the  answers  of  XJrquhart  and  Myers. 

It  was  argued  that  Myers  and  XJrquhart  are  not  necessary  and 
proper  parties  to  the  suit,  and  that  therefore  their  default  should 
iiot  prejudice  the  defendants  who  have  answered.    But  both  of 

Am.  Dao.  Vol.  LXIX— <88 


Digitized  by  VjOOQ IC 


504  BoBiNSON  V.  Davis.  [New  Jersey 

them  are  certainly  proper  parties.  The  charge  is,  that  thej 
combined  with  the  other  defendants  to  commit  the  fraud.  A 
complainant  may  properly  make  every  one  a  party  who  is  a  par- 
ticipator in  the  fraud.  He  has  a  right  to  do  this  for  the  purpose 
of  discovery;  and  the  general  rule  is,  that  he  is  entitled  to  hold 
his  injunction  until  he  obtains  that  discovery.  But  Urquhart  is 
not  only  a  proper  but  necessary  party  to  the  suit.  The  object 
of  the  bill  is  to  recover  a  debt  which  Urquhart  owes  the  com- 
plainant. If  the  complainants  succeed,  it  must  be  upon  the 
ground  that  Urquhart  is  fraudulently  interposing  the  mortgage 
and  judgments  to  defeat  the  complainants  in  the  recovery  of 
their  debts.  Such  a  decree  could  not  be  made  without  giving 
Urquhart  an  opportunity  of  being  heard.  This  case  is  directly 
within  the  decision  of  Price  v.  Clevenger,  8  N.  J.  Eq.  207. 
Price  recovered  a  judgment  at  law  against  Olevenger.  Wilkin- 
son had  a  prior  judgment  by  confession.  The  bill  was  filed  by 
Price,  alleging  that  the  confessed  judgment  was  fraudulent,  and 
an  injunction  obtained  to  prevent  the  sale  of  the  debtor's  prop- 
erty under  it.  Wilkinson  answered,  and  fully  denied  the  fraud. 
Clevenger  made  default,  and  a  decree  pro  con/esso  was  taken 
against  him.  The  chancellor  refused  to  dissolve  the  injunction, 
upon  the  ground  that  the  complainant  was  entitled  to  the 
answer  of  Olevenger.  The  injunction  was  retained  to  the 
hearing. 

There  was  another  ground  upon  which  it  was  insisted  that  this 
injunction  should  be  dissolved.  After  the  decree  was  obtained 
in  the  suit  upon  the  bill  filed  by  Sarah  M.  Hall,  Urquhart  pre- 
sented his  petition,  alleging  that  the  ten-thousand-dollar  mort- 
gage and  the  judgments  had  been  paid  by  him,  and  were  used 
for  an  unlawful  purpose. 

I  have  not  the  petition  now  before  me,  but  I  have  a  recollec- 
tion of  its  contents.  That  petition  was  dismissed  on  several 
grounds,  one  of  which  was,  that  the  facts  were  not  sus- 
tained by  the  proofs.  I  do  not  think  that  the  action  of  the  court 
upon  that  petition  can  have  any  bearing  upon  the  present  suit. 
The  complainants  were  not  parties  to  the  proceedings  upon  the 
petition,  and  the  position  they  occupy  in  this  suit  is  very  differ- 
ent from  that  occupied  by  any  of  the  parties  in  the  proceedings 
under  that  petition. 

The  motion  is  denied,  but  without  costs. 

CoLLUSivx  JoDOMBKT  MAY  BB  Abatbd  oollfttenlly  by  another  jndgmenl 
creditor,  to  far  m  it  intefferes  with  his  rights:  Dcughert^^M  JBdaU^  42  Am. 
Deo.  826,  and  note  ooUeoting  prior  cases  331. 
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PowsB  OF  Equitt  to  Bnjoin  JuDOMXifT  AT  Law:  PoUock  V,  Oilbert,  60 
Am.  Deo.  732,  and  note  737. 

iNJUKcnoN  TO  Bbstrain  Pbocbidinos  at  Law  will,  as  a  general  rale,  be 
dissolved  only  when  all  defendants  fully  answer  the  equity  of  the  bill;  but 
there  is  a  qualification  of  the  rule  to  the  effect  that  if  the  defendants  upon 
whom  the  grava$nen  of  the  charge  rests  answer  the  bill,  the  injunction  will 
be  dissolved:  Adanu  v.  Hudton  CoufUy  Bank,  64  Am.  Dec.  469. 

Tin  PBiNOiPAL  OASB  IS  oiTBD  in  JiliUer  v.  JomMon,  24  N.  J.  Eq.  44,  to 
the  point  that  in  a  bill  to  set  aside  a  deed  on  the  ground  of  fraad,  all  parties 
to  the  fraud  are  properly  joined. 


Izabd  v.  Bodinil 

It  B'tocMOs'S  OmAMcmKt,  408.] 

Oooupation  B¥  Ors  Timant  in  Common  of  the  whole  estate,  elaiming  it 
as  his  own,  is  an  ouster  of  his  co-tenant*  who  must  first  establish  his 
right  at  law  to  enable  him  to  recover  the  mesne  profits.  One  tenant  is 
bound  to  account  to  another  only  as  his  bailiff  appointed  by  contract, 
express  or  implied. 

Tenant  in  Common  Aotuaixt  BBonyiNO  the  rents,  issues*  and  profit* 
may  be  compelled  to  account  for  such  profits  actually  received:  this  by 
statute,  both  in  England  and  New  Jersey. 

Tenant  in  Common  Oooupyinq  Wbojm  Estate,  without  claim  on  the  part 
of  his  co-tenants  to  be  admitted  into  possession,  is  under  no  obligation 
to  account. 

Tenant  in  Common  is  Entitled  to  Possession  in  common  of  the  whole 
with  his  co-tenant,  but  has  no  right  to  the  exclusive  possession  of  auy 
particular  portion;  and  if  he  exercise  such  right  and  excludes  his  co-ten- 
ant from  participation  in  the  possession,  he  must  account  to  his  oo*tenant 
for  his  interest  in  the  part  from  which  he  was  ousted.  . 

The  opinion  states  the  facts. 

W.  Hoisted,  for  the  complainant. 

A.  Browning,  for  the  defendant. 

By  Court,  Williamson,  .Chancellor.  The  bill  is  filed  for  • 
partition  and  account.  The  parties  are  tenants  in  common,  the 
complainant  being  the  owner  of  seven  eighths  and  the  defend- 
ant of  one  eighth  of  the  premises.  It  was  decreed  that  the 
complainant  was  entitled  to  his  account,  and  a  reference  was 
made  to  a  master  to  ascertain  the  yearly  value  of  the  premises. 
There  is  no  dispute  as  .to  what  portion  of  the  premises  the  de- 
fendant occupied.  The  only  difficulty  is  as  to  the  character  ol 
that  occupation. 
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The  following  propositions,  as  laid  down  by  the  counsel  of  the 
•defendant,  are  well  established: 

1.  If  one  tenant  in  common  occupies  the  whole  estate,  claim- 
ing  it  as  his  own,  it  is  an  ouster  of  his  co-tenant,  who  must  first 
establish  his  right  at  law,  and  thus  recoTer  the  mesne  profits; 
for  one  tenant  is  bound  to  account  to  another  only  as  his  bailiff 
appointed  by  contract,  express  or  implied. 

2.  Where  one  tenant  in  common  actually  receives  the  rents, 
issues,  and  profits,  then  ]ie  may  be  compelled  to  account  for 
«uch  profits  actually  received;  but  this  is  by  statute,  both  in 
England  and  this  state,  and  not  by  the  common  law:  4  Anne, 
c.  16;  N.  J.  act  of  1794,  Nix.  Dig.  5,  pi.  3;  Sargent  v.  Parsons, 
12  Mass.  153. 

3.  Where  one  tenant  in  common  occupies  the  whole  estate, 
without  claim  on  the  part  of  his  co-tenants  to  be  admitted  into 
possession,  he  is  under  no  obligation  to  account — for  he  had  a 
right  to  such  occupancy:  Co.  Lit.  200  b;  Sargent  v.  Parsons, 
12  Mass.  152,  153;  Meredith  v.  Anbries,  7  Ired.  L.  5  [45  Am. 
Dec.  504];  Colburn  v.  Mason,  25  Me.  434  [43  Am.  Dec.  292]. 

.  The  pleadings  and  proofs  show  that  from  the  seventeenth  of 
June,  1848,  to  the  second  of  Februaiy,  1852,  the  defendant  veas 
in  the  exclusive  possession  of  a  portion  of  the  premises,  and' 
that  the  remainder  was  unoccupied.  I  think  that  under  the 
circumstances  of  the  case  the  defendant  should  account  to  the 
complainant  for  the  yearly  value  of  that  portion  of  the  premises 
which  the  defendant  occupied.  The  property  was  valuable  as 
an  entirety.  It  was  a  large  glass-manufacturing  establishment. 
An  opportunity  was  afforded  for  an  advantageous  lease,  alid  the 
complainant,  owning  seven  eighths  of  the  whole  premises,  was 
anxious  that  it  should  be  leased  out.  To  this  the  defendant 
objected,  and  he  took  and  retained  exclusive  possession  of  that 
portion  of  the  property  which  was  most  useful  to  himself.  It  was 
undoubtedly  the  interest  of  the  owners  that  the  property  should 
have  been  leased.  The  conduct  of  the  defendant  prevented  an 
advantageous  disposition  of  the  property.  The  character  of  the 
property,  and  the  mode  of  its  occupancy  by  the  defendant,  were 
of  a  character  to  exclude  the  complainant  from  any  participation 
in  the  enjoyment  of  it.  He  could  not  enjoy  the  benefit  of  a 
possession  as  a  tenant  in  common,  occupied  as  the  premises 
were,  by  the  defendant. 

There  are  other  considerations  connected  with  the  ownership 
and  occupancy  of  the  property,  and  the  conduct  of  the  defend- 
ant in  regard  to  it,  which  ipduce  me  to  consider  the  occupancy 
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of  tbe  defendant  ad  an  ouster  of  the  complainant,  and  to  make 
it  proper  that  the  defendant  should  account  with  the  complain- 
ant for  the  portion  of  the  premises  the  defendant  exclusively 
occupied.  The  yearly  value  was  proved  to  be  one  hundred  and 
eighty-two  dollars,  taking  the  admission  and  statement  of  the 
defendant's  counsel.  Deducting  from  that  amount  the  one 
eighth,  which  was  the  interest  of  the  defendant  in  the  property, 
and  the  complainant  is  entitled  to  receive  the  balance  for  three 
years  seven  months  and  thirteen  days.  On  behalf  of  the  de- 
fendant, it  was  claimed  that  the  sum  of  fifty  dollars,  that  being 
the  ascertained  yearly  value  of  the  premises,  including  the  por-* 
tion  which  remained  vacant  as  well  as  that  occupied  by  the  de- 
fendant, should  be  deducted,  and  not  the  one  eighth  merely  of 
the  part  occupied.  But  the  portion  that  remained  vacant  was 
left  in  that  situation  because  of  the  occupancy  by  the  defendant 
of  the  other  portion.  No  benefit  was  derived  from  the  vacant 
portion,  and  it  was  the  defendant's  fault  that  there  was  not.  Ho 
should  suffer  the  loss  as  well  as  the  complainant.  And  for  this 
reason  I  do  not  think  any  allowance  should  be  made  to  the  de- 
fendant, which  he  claims  for  taking  care  of  that  portion  of  the 
property  which  was  unoccupied. 

I  am  of  opinion,  also,  that  the  complainant  is  entitled  to 
receive  the  seven  eighths  of  the  yearly  value  of  the  storehouse 
and  adjoining  lot  of  land  from  the  second  day  of  February, 
1852,  to  the  ninth  day  of  December,  1856.  It  is  true,  the  master 
reports  that  the  store-house  and  adjacent  lot  constitute  about  one 
eighth  of  the  glass-works  property;  and  it  is  insisted  that  as  the 
defendant  was  the  owner  of  one  eighth  of  the  property,  although 
he  kept  his  co-tenant  out  of  possession,  he  is  entitled  to  retain* 
the  whole  value,  because  the  value  of  the  portion  he  occupieck 
did  not  amount  to  more  than  his  interest  in  the  whole  property. 
But  as  a  tenant  in  common,  while  he  was  entitled  to  a  posses- 
sion in  common  of  the  whole  with  his  co-tenant,  he  had  no  right 
to  the  exclusive  possession  of  any  particular  portion;  and  if  he 
exercised  such  a  right,  and  excluded  his  co-tenant  from  a  par- 
ticipation in  the  possession,  he  must  account  to  his  co-tenant 
for  his  interest  in  the  part  from  which  he  v^as  ousted  of  hie 
possession. 

As  to  the  costs,  each  pariy  may  pay  his  own. 

What  Possession  bt  0ns  Ck>-TKNANT  will  amount  to  ouster  as  against 
the  other:  See  Jackson  v.  Whitbeck^  16  Am.  Dec.  454;  Thomtu  v.  Oarvin,  25 
Id.  708;  Baird  v.  BcurcTi  Heirs,  31  Id.  399;  MeredUh  ▼.  Andrea,  45  Id.  504;. 
Hmrmom  v.  Jame$,  Id.  296,  and  notes  to  these  oases. 
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LiABiLiTT  07  Oo-raNANTS  TO  AooouiTT:  McPhonon  V.  MePhenon^  53  Am. 
Deo.  416;  Peek  ▼.  Carpenter^  66  Id.  477,  «nd  notes  to  these  oases;  see  also 
Freeman  on  Cotenancy  and  Partition,  sees.  273-275,  citing  the  principal  case. 

Seisin  of  Oim  Co-tenant  is  Seisin  of  All:  Peek  ▼.  Carpenter,  66  Am. 
Deo.  477,  and  collected  oases  in  notes  478. 

If  Tenant  in  Possession  ooonpies  simply  as  tenant  in  common,  and  not  to 
the  exclusion  of  his  oo-tenants,  he  is  not  liable  to  aoooont;  bat  if  he  refuses 
to  join  his  co-tenants  in  an  advantageous  lease,  and  thus  deprives  them  of  all 
income  from  the  premises,  he  is  chaigeable  with  reasonable  rents  KdaaU  t. 
JfetTJtf,  87  K.  J.  Bq.  116,  citing  the  principal  < 


Oampbell  t;.  Oabdhbb. 

[8  SXOGKTOa'S  Ohasobst*  438.] 

Oovm  ov  Ohanobrt  will  Set  aside  Ezeoction  Sale  after  delivery  of 
deed,  when  some  special  ground  is  laid  in  the  petition;  such  as  fraud,  or 
■cddent  which  has  prevented  a  fair  sale,  and  worked  injustice  to  some 
party  whose  interests  are  aflfected  thereby. 

RsaALB  WILL  BE  ORDERED  UPON  GROUND  OF  MISTAKE,  where  it  la  shown 
that  defendant,  an  aged  woman,  has  been  misled  as  to  her  rights,  and  de- 
prived of  her  property  without  just  compensation. 

Affugation  for  Resale  will  be  Regarded  with  More  Indulgence  when 
the  mortgagee  purchases  than  when  a  stranger  is  the  purchaser;  in  a 
case  where  the  party  applying  to  open  the  sale  offers  to  pay  the  money 
due  upon  the  security,  and  there  has  been  mistake  on  the  part  of  the 
owner  of  the  equity  of  redemption,  owing  to  which  the  property  has  been 
sacrificed. 

Thb  opinion  Btates  the  facts. 

James  E.  Bardenbergh  andJamea  8.  Nevius,  for  the  petitioner. 

Woriendyck  and  Zabriakie,  for  the  respondent. 

By  Court,  Williamson,  Chancellor.  This  is  an  application, 
by  petition,  on  behalf  of  Sarah  Ann  Gardner,  to  open  a  sale 
uiado  by  a  sheriff  under  a  decree  of  this  court. 

The  complainant  filed  his  bill  to  foreclose  the  defendant  of 
her  equity  of  redemption  in  the  premises  in  dispute,  and  to 
satisfy  a  mortgage  of  five  hundred  dollars,  and  some  interest 
due  thereon,  by  a  sale  of  the  premises.  The  defendant,  in  Janu- 
fiiy,  1856,  had  purchased  the  premises,  subject  to  two  mort- 
^gages.  The  first  mortgage  is  for  five  hundred  dollars,  dated 
January  16, 1845,  and  is  the  mortgage  held  by  the  complainant, 
upon  which  he  filed  his  bill.  The  second  mortgage  is  dated 
June  20,  1845,  and  was  originally  for  two  hundred  and  fifty 


Digitized  by  VjOOQ IC 


May,  1857.]  Campbell  v.  Oabdner.  599 

dollars,  but  has  been  reduced  by  a  payment  of  one  hundred 
dollars  of  the  principal,  The  second  mortgagee  was  not  made 
a  party  to  the  suit.  There  are  no  parties  except  the  first  mort- 
gagee and  Sarah  Ann  Gardner,  who  holds  the  equity  of  redemp- 
tion. She  purchased  the  property  subject  to  the  mortgages, 
and  assumed  their  payment  as  part  of  the  purchase  money.  The 
property  was  sold  by  the  sheriff  for  the  sum  of  fiye  hundred  dol- 
lars. The  complainant  was  the  purchaser,  and  the  sheriff  de- 
livered him  a  deed  of  the  property. 

It  is  insisted,  as  a  preliminary  objection  to  this  application, 
that  the  sheriff  having  delivered  the  deed,  the  matter  is  beyond 
the  control  of  the  court,  and  that  the  ground  of  complaint  is 
such  as  is  properly  the  foundation  for  relief  by  bill,  and  not  a 
matter  which  is  addressed  to  the  mere  discretion  of  the  court. 

The  practice  pursued  by  this  court  in  opening  biddings  or  set- 
ting aside  sales  under  a  decree  has  assimilated  very  much  to  the 
English  practice  after  a  report  of  sale,  and  confirmation  of  the 
same.  According  to  the  practice  of  the  court  of  chancery  in  Eng- 
land, if  parties  apply  to  open  biddings  before  the  report  is  con- 
firmed, it  is  a  matter  of  course  to  open  tbem  on  payment  of  costs, 
and  making  a  deposit;  but  after  confirmation,  a  special  ground 
upon  evidence  is  required.  This  court  has  never  interfered  with 
a  sale  for  mere  inadequacy  of  price,  but  has  uniformly  declined 
doing  so.  It  has  always  required  some  special  ground  to  be 
laid,  such  as  fraud  or  accident,  which  has  prevented  a  fair  sale 
of  the  property  and  worked  injustice  to  some  party  whose  inter- 
est is  affected  by  the  sale.  The  special  ground  which,  by  the 
English  practice,  is  required  to  open  a  sale  after  confirmation 
has  always  been  required  by  this  court  to  open  a  sale  when  the 
property  has  been  struck  off  to  the  purchaser.  In  England  a 
sale  confirmed  is  upon  the  same  footing  as  a  sale  here  which  has 
been  confirmed,  not  by  the  court,  for  that  is  not  required,  but 
by  the  sheriff's  completing  all  that  is  necessary  to  be  done — ^a 
Bale  upon  his  execution,  and  delivery  of  his  deed  to  the  pur- 
chaser. The  same  objection,  therefore,  which  would  exist  to 
the  opening  of  a  sale,  by  this  court,  upon  motion  or  petition, 
after  the  sheriff  had  delivered  his  deed,  would  operate  with 
equal  force  against  that  practice  after  a  confirmation  of  sale,  if 
such  confirmation  were  necessary. 

In  the  case  of  Watson  v.  Birchy  2  Ves.  jun.  51,  the  sale  had 
been  confirmed.  The  confirmation  was  on  the  twenty-fourth  of 
July,  1792.  On  the  twenty-eighth  of  November  following  a 
motion  was  made  by  a  party  interested  to  open  the  biddings, 
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i¥hioh  was  suooesBfol.  Lord  CommissioDer  Ashnrst  said,  in  thai 
case,  that  upon  the  best  consideration,  he  could  hot  find  anj 
more  confined  rule  tiian  this,  that  as  a  general  principle  bid- 
dings are  not  to  be  opened  after  confirmation  of  the  report,  un* 
less  under  particular  droumstanoes;  that  in  Gower's  case  it  wa» 
decided  thus  far,  that  increase  of  price  alone  is  not  sufficient; 
but  if  fraud  appears,  that  suspends  the  operation  of  the  gen- 
eral rule;  that  fraud  was  only  mentioned  as  one  exception;  but 
it  was  not  laid  down  as  the  only  possible  exception;  that  the 
same  general  rule  was  laid  down  in  Prideaux  y.  Prideaux,  1 
Bro.  0.  C.  287. 

The  ease  of  Morice  v.  Bishop  of  Durham,  10  Ves.  522,  is  one 
where  a  motion  was  made  to  open  the  biddings  after  the  confir- 
mation of  the  report  of  sale.  So  also  the  case  of  While  y.  Wil- 
son,  14  Id.  151.  In  both  cases  the  motion  was  denied,  Lord 
Eldon  deciding  that  he  would  not  open  biddings  after  confir- 
mation unless  for  fraud  in  the  purchaser^  or  fraudulent  negli- 
gence in  another  person,  as  the  agent,  of  which  it  would  be 
against  conscience  that  the  purchaser  should  take  advantage. 
But  in  these  cases,  although  the  sale  had  been  completed  as 
much  so  as  the  sale  in  the  case  we  are  considering,  where  the 
sheriff  had  delivered  the  deed,  the  application  was  not  objected 
to  on  the  ground  that  it  was  by  motion,  and  not  by  bill.  The 
motion  would  have  been  successful  in  both  cases  if  the  party 
making  it  had  laid  before  the  court  sufficient  ground  to  justify 
its  interference.  The  objection  was  not  taken  that  the  sale 
having  been  confirmed,  any  interference  with  it  was  beyond  the 
reach  of  the  court,  by  motion  or  petition.  All  the  court  did 
was  to  put  different  limits  to  the  discretion  to  be  exercised  in 
the  case  where  a  confirmation  had  taken  place  and  in  a  case 
where  it  had  not. 

In  the  case  of  CoUier  v.  Whipple,  13  Wend.  224,  the  deed 
had  been  delivered  by  the  master  to  the  purchaser.  An  appli- 
cation, by  petition,  was  made  for  a  resale,  on  the  ground  thai 
through  some  misapprehension  in  a  conversation  with  the  mas- 
ter and  an  agent  of  the  petitioner,  the  latter  did  not  attend  the 
sale.  The  chancellor  ordered  a  resale,  which  order,  on  appeal 
to  the  court  of  errors,  was  affirmed.  Mr.  Justice  Nelson,  iu 
delivering  the  opinion  of  the  court,  expressly  declares  that  he 
considers  the  fact  of  the  delivery  of  the  deed  of  no  importance. 
''As  to  the  deed,  it  was  taken  subject  to  the  jurisdiction  of  the 
chancellor  over  the  sale."  In  Bequa  v.  Bea,  2  Paige,  839,  the 
deed  had  been  delivered,  and  the  application  for  resale  was  by 


Digitized  by  VjOOQ IC 


May,  1857.]  Campbell  u  Oardnex  601 

petition,  which  was  Buccessful.  The  chancellor  remarked  in 
that  case:  '*  Where  a  person  becomes  a  purchaser  under  a  decree, 
be  siibmits  himself  to  the  jurisdiction  of  the  court  in  that  suit, 
as  to  all  matters  connected  with  that  sale  or  relating  to  him,  the 
character  of  purchaser;"  and  cites  Casanuyar  y.  Strode^  1  Sim. 
&  Stu.  381. 

The  case  of  Tripp  ▼.  Oook,  26  Wend.  143,  is  a  very  strong 
case  directly  to  the  point.  The  mortgagee  had  purchased  in 
the  property  at  an  inadequate  price.  The  master  delivered  the 
deed,  and  the  sale  was  confirmed  by  the  court.  The  mortgagor 
presented  his  petition,  stating  that  within  a  week  after  the  ser- 
vice of  the  subpoena  upon  him,  he  had  an  interview  with  the 
complainant,  and  understood,  from  the  conversation  then  had, 
that  the  suit  would  be  no  further  prosecuted,  and  in  conse- 
quence thereof,  did  not  attend  the  sale.  The  petition  was 
granted,  and  the  court  laid  down  the  principle  that  a  resale 
would  be  ordered  where  the  mortgaged  premises  had  been  sold 
greatly  below  their  value  and  bought  in  by  the  mortgagee,  if 
the  mortgagor,  or  those  standing  in  his  place,  had  been  misled 
by  the  mortgagee,  or  even  by  a  third  person,  in  reference  to 
the  foreclosure  of  the  mortgage,  and  in  consequence  thereof 
did  not  attend  the  sale. 

In  looking  through  all  the  cases,  I  do  not  find  anything  to 
sanction  the  position  taken  by  the  complainant's  counsel,  that 
because  a  deed  has  been  delivered,  the  court  cannot  remedy  any 
wrong  that  has  been  committed,  on  an  application  by  petition  of 
the  party  aggrieved.  There  was  but  one  difficulty  suggested, 
which  was  this :  it  was  said  that  the  title  having  passed  to  the  pur- 
chaser, and  become  a  matter  record,  an  order  for  a  resale  would 
leave  the  deed  to  the  purchaser  upon  record;  that  it  would  not 
divest  him  of  his  title,  thus  acquired,  and  that  the  deed  would 
thus  remain  upon  the  record  an  embarrassment  to  the  title. 
There  certainly  can  be  nothing  in  the  objection.  If  the  court 
has  control  of  the  matter,  it  may  make  such  order  as  will  re- 
move any  such  difficulty  as  the  one  suggested.  The  mortgagee 
is  the  purchaser,  and  receives  the  satisfaction  of  his  mortgage 
by  the  decree  of  this  court.  He  must  submit  to  such  terms  as 
equity  shall  impose,  and  as  is  agreeable  to  good  conscience.  If 
a  resale  should  be  ordered,  the  court  may  require  the  mortgagee 
to  release  to  the  purchaser  all  the  title  he  may  have  acquired  by 
the  sheriff's  deed,  so  that  the  title  may  stand  upon  the  record 
wholly  disembarrassed.  I  think  there  is  no  difficulty  in  the 
eourts  ordering  a  resale  if  justice  demand  it. 
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The  ground  upon  which  a  resale  is  asked  is  mistake,  by 
which  the  defendant  has  been  deprived  of  her  property.  She 
alleges  that  no  process  to  appear  was  ever  served  upon  her,  and 
that  she  was  wholly  ignorant  of  the  proceedings  in  the  suit, 
and  of  the  fact  that  the  property  was  to  be  sold,  until  after  the 
sale  had  taken  place.  There  can  be  no  doubt  but  that  the  sub- 
poena was  served,  and  that  the  defendant  had  all  the  notice 
that  is  required  by  law.  A  service  at  her  dwelling-house, 
with  a  member  of  the  family,  is  all  that  the  statute  requires: 
Nix.  Dig.  89,  sec.  9;  and  it  is  not  disputed  that  such  service 
was  made. 

But  the  defendant  alleges  that  although  the  subpoena  was  left 
with  her  brother,  she  was  misled  by  him  as  to  its  contents;  that* 
he  informed  her  that  it  was. a  notice  merely  from  Mr.  Campbell; 
that  he  wanted  his  money,  and  that,  relying  upon  this  informa- 
tion, her  attention  was  never  called  to  tiie  suit.  There  is  great 
conflict  of  testimony,  and  it  cannot  be  reconciled  as  to  the  par- 
ticulars of  the  service  of  the  subpoena.  I  feel  bound  to  take 
the  statement  made  by  the  sheriff  as  true;  and  yet,  taking 
it  as  true,  I  cannot  think  that  the  defendant  understood  it 
as  a  notice  to  appear  to  a  suit  in  court.  She  alleges  in  her 
petition,  and  proves,  that  after  this  she  actually  furnished 
the  money  to  pay  the  interest,  and  made  arrangements  to 
raise  the  money  to  pay  off  the  mortgage.  Her  conduct  is  so 
entirely  irreconcilable  with  the  fact  that  she  understood  the  con- 
tents of  the  subpoena  that  it  is  impossible  to  escape  the  con- 
clusion that  she  was  ignorant  of  its  purport  and  object,  except 
upon  the  assumption  that  she  contrived  a  plan  for  an  opportu- 
nity like  this  to  avoid  any  proceedings  that  might  be  had  against 
her.  This  supposition  is  not  to  be  reconciled  with  her  sanity; 
for  ulie  offers  to  pay  off  the  mortgage,  with  all  the  expense  that 
has  been  incurred,  and  has  gained  nothing,  and  could  gain  noth- 
i^^>  hy  simulating  ignorance,  which  has  involved  her  in  the 
present  dilficulty. 

I  think,  after  carefully  examining  the  evidence,  I  may  state 
the  case  to  be  this:  The  subpoena  was  served  according  to  the 
statute;  but  although  the  defendant  had  legal  notice,  through 
some  mishap  she  was  prevented  having  actual  notice  of  the  con- 
tents of  the  process.  In  this  way  her  property  has  been  sacri- 
fleed.  It  was  worth  three  thousand  five  hundred  dollars.  1 1  was 
sold  for  five  hundred  dollars.  The  case  is  not  a  strong  one,  but 
there  are  some  considerations,  to  which  I  have  not  alluded,  which 
incline  me  to  regard  the  case  with  indulgence.     The  defendant 
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is  a  woman  advanced  in  life.  She  was  the  sole  defendant  in  the 
«uit,  and,  as  the  evidence  shows,  had  no  one  upon  whom  she 
<K>uld  rely  for  aid  and  advice  with  any  confidence.  This  is  a 
matter  deserving  some  consideration,  for  it  may  be  said  that  it 
was  culpable  negligence  in  her  not  to  attend  to  the  notice  that 
was  served  upon  her;  and  that  while  the  court  may  properly 
aid  a  party  who  has  been  innocently  misled,  it  will  extend  no 
indulgence  to  one  to  whom  culpable  negligence  can  be  attrib- 
uted. This  is  certainly  correct,  and  it  is  therefore  proper  to 
look  at  the  character  and'  situation  of  the  party,  in  order  to 
ascertain  what  degree  of  negligence  is  properly  to  be  imputed: 
Duncan  v.  Dodd^  8  Paige,  99.  In  connection  with  this,  I  may 
«ay  there  ought  to  have  been  another  party  to  this  suit.  Why 
the  person  holding  the  second  moctgage  was  not  made  a  party 
does  not  appear.  The  second  mortgagee  was  a  necessary  party 
to  the  suit.  Had  he  been  a  party,  the  difficulty  in  which  the 
defendant  has  been  placed  would  not  have  been  so  likely  to 
occur. 

There  is  another  consideration.  The  purchaser  is  the  mort- 
gagee, and  not  a  stranger.  I  think  where  the  mortgagee  is  the 
purchaser,  and  the  party  applying  to  open  the  sale  offers  to  pay 
all  the  money  due  upon  the  security,  and  there  has  been  really 
a  mistake  upon  the  part  of  the  owner  of  the  equity  of  redemption, 
owing  to  which  the  property  has  been  sacrificed,  the  court  ought 
to  regard  an  application  for  resale  with  more  indulgence  than 
when  a  stranger  is  the  purchaser.  Mr.  Justice  Nelson,  in  Collier 
V.  Whipple^  13  Wend.  228,  in  noticing  this  circumstance,  re- 
marks: ''All  the  plaintiff  is  entitled  to  is  his  debt;  that  end  is 
not  defeated  by  opening  the  bid,  but  generally  attained;  and 
the  control  which  he  has,  right  or  wrong,  over  the  proceedings 
down  to  the  sale,  inclusive,  should  induce  courts  closely  to 
scrutinize  his  connection  with  it; "  and  in  Tripp  v.  Cook^  26  Id. 
156,  the  senator  who  delivered  the  opinion  of  the  court  of  errors 
says:  ''  The  mortgagor,  and  those  who  stand  in  his  place  and 
share  in  his  losses,  have  a  right  to  be  protected,  so  far  as  is 
consistent  with  the  mortgagee's  rights,  against  needless  sacrifice 
of  their  prox)erty,  whilst  the  mortgagee  can  claim  nothing  beyond 
the  amount  of  his  loan.  Hence,  as  between  these  parties  only, 
if  from  any  cause  whatever  the  mortgaged  property  should  be  sold 
very  far  below  its  market  value  to  the  injury  of  the  owner  or  of 
others  interested  in  it  under  him,  as  his  sureties  or  otherwise,  it 
would  always  be  a  claim  of  strict  justice  to  allow  the  opportunity 
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of  a  second  sale  upon  such  terms  as  will  secure  the  mortgagee's 
debt."  And  again,  on  page  158  of  the  same  case: ''  Where  the 
bi^yer  is  the  holder  of  the  mortgage,  he  must  surely  be  content 
if  his  debt  is  paid.  He  has  commonly  an  entire  control  over 
the  proceedings  and  sale,  and  has  no  right  to  use  it  for  any 
purpose  of  advantage  beyond  securing  himself.  Nor  does  the 
holder  stand  upon  the  same  footing  of  public  policy  with  other 
buyers.  He  seldom  purchases  for  investment  or  use.  He  bid» 
to  secure  himself,  and  when  he  buys  in,  he  takes  the  property 
in  payment  of  so  much  debt." 

The  defendant  does  not  ask  that  the  sale  may  be  opened  and 
the  complainant  be  subjected  to  any  risk  or  delay  in  realizing 
the  money  due  upon  the  security.  But  as  soon  as  she  heard 
that  her  property  had  been  sold,  and  that  the  complainant  wae 
the  purchaser,  she  offered  to  redeem  the  property,  which  the 
complainant  refused.  She  now  offers  to  pay  him  all  the  money 
due  upon  the  decree  and  the  costs.  It  is  all  that  the  complain- 
ant is  entitled  to,  and  I  think  it  is  a  case  where  it  is  right  that 
the  court  should  interfere. 

Let  an  order  be  made  that  the  sale  be  opened,  on  the  following^ 
conditions:  that  within  twenty  days  after  the  date  of  the  order 
the  defendant  pay  to  the  complainant  the  amount  of  the  decree 
and  interest,  together  with  all  expenses  of  the  sale  by  the  sheriff, 
and  all  other  incidental  expenses  incurred  and  paid  by  the  com- 
plainant in  and  about  the  said  sale,  in  procuring  his  deed, 
recording,  etc.,  and  upon  such  payment  let  the  complainant 
execute  to  the  defendant  a  quitclaim  deed  for  the  mortgaged 
premises,  and  also  an  assignment  of  the  decree,  all  of  which  is^ 
to  be  done  at  the  defendant's  expense.  Upon  failure  of  the 
defendant  to  comply  with  the  terms  of  the  order,  let  it  be  dis- 
charged, and  the  sale  stand. 

To  Justify  Intkrtebsncb  bt  Cocbt  of  Ohanokbt  in  sheriff's  sales, 
there  must  be  a  foondation  of  fraud,  accident,  or  mistake  laid,  by  which  ihe- 
rights  of  the  parties  have  been  affected:  Seaman  ▼.  BiggmSt  34  Am.  Dec  200, 
and  note  204. 

That  Chanobbt  will  REUxyB  against  a  judgment  at  law  obtained  by 
fraud,  accident,  surprise,  or  mistake,  see  Bank  qf  Tenneasee  ▼.  PaUenon^  47 
Am.  Dec.  618;  Pearce  v.  Chaatain,  46  Id.  423;  Bust  v.  Ware,  52  Id.  100;  Lock- 
wooa  V.  AfUchdl,  53  Id.  438,  and  notes  to  these  cases. 

Judicial  Salb  will  bb  Sbt  asidb  where  there  is  surprise  or  misappre- 
hension created  by  the  conduct  of  the  purchaser  or  of  the  officer  who  con- 
ducted the  sale:  Woodward  v.  BuUoek,  27  N.  J.  Eq.  513;  Ha^  ▼.  Stiger,  2f 
Id.  197;  but  where  it  appears  that  there  has  been  ao  fraud,  accident,  mistake 
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or  sarpriae,  the  sale  will  not  be  set  aside:  Cline  ▼.  PraUt  IcU  418.  This  power 
to  correct  mistakes  and  avoid  transactions  made  under  the  influence  of  mis* 
take  is  one  of  the  most  ancient  heads  of  equity  jurisprudence,  and  has  been 
frequently  used  in  cases  of  sherifib'  sales:  Marlatt  v.  Warwick^  18  Id.  123; 
which  may  be  set  aside  after  the  delivery  of  the  deed:  Mutual  L\ft  Int,  Co. 
V.  Sturgis,  33  Id.  331;  National  Dank  v.  Spraguf,  21  Id.  461.  The  sale  may 
be  set  aside  by  petition,  where  the  complainant  is  the  purchaser:  Meyer  v. 
Bishop,  27  Id.  146;  Mutual  Life  Ifu,  Co.  v.  Ooddard,  33  Id.  483;  MrUual  L\ft 
In»,  Co,  V.  8turgi$,  32  Id.  680;  and  where  no  new  rights  have  intervened  t 
Cowley  V.  Leonard^  28  Id.  470;  Steamer  Sparkle,  7  Ben.  534.  Fraud  is  nol 
the  only  ground  upon  which  to  base  an  application  to  set  aside  the  sale:  Id» 
ft35;  all  citing  the  principal  case  to  the  above  points. 
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(15  Nsw  You,  837.] 

Obdxb  Drawn  by  Prbsidsnt  of  Corporation  upon  its  Trxasurer,  di- 
recting bim  abtolately  to  pay  a  sum  certain  to  a  third  peraon,  in  dis- 
charge of  a  debt  due  from  the  corporation,  is  in  legal  effect  a  promiiMry 
note,  and  may  be  sned  on  as  such,  withoat  averring  or  proving  that  the 
payee  demanded  payment  from  the  treasarer. 

Order  Drawn  by  Onb  Agent  of  Corporation  upon  Another  agent  of 
the  lame  corporation  is  not  a  billof  exchange;  for  aa  both  agents  repre- 
sent the  same  person,  it  lacks  the  essential  element  of  two  parties. 

Appeal  from  a  judgment  of  the  Bapreme  court  in  favor  of  the 
plaintiff  in  an  action  on  drafts  or  orders  for  payment  of  money, 
the  character  of  which  is  described  in  the  opinion.  The  conten- 
tion for  the  defense  was  merely  that  the  instruments  were,  in 
effect,  bills  of  exchange,  and  were  not  enforceable  without  proof 
of  presentment  to  the  drawee,  and  refusal  of  payment.  The 
court  below  held  that  the  instruments  were  promissory  notes  of 
the  corporation  in  whose  behalf  they  were  made,  and  that  de- 
mand before  suit  was  unnecessary. 

2\  Jenkins,  for  the  appellant. 

J.  E.  Reynolds,  for  the  respondent. 

By  Court,  Denio,  C.  J.  The  complaint  contains  a  distinct 
ayerment  of  an  indebtedness  by  the  defendant  to  the  plaintiffs 
for  work  and  labor  to  an  amount  equal  to  the  sum  claimed.  The 
paper  which  it  is  alleged  was  given  for  this  indebtedness  was 
not  a  bill  of  exchange.  The  idea  of  a  bill,  under  the  law  mer* 
chant,  supposes  the  existence  of  a  party  other  than  the  drawee. 
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to  whom  the  bill  is  addressed,  and  who  is  therein  requested  to 
pay  the  amount  to  the  holder  on  account  of  the  drawer.  Here 
the  party  with  whom  the  plaintiffs  dealt  was  the  corporation, 
which,  being  an  artificial  person,  could  only  act  by  agents.  The 
president  was  one  agent,  and  the  treasurer  was  another;  and  as 
a  coDvenient  method  of  keeping  the  accounts,  the  former,  whose 
duty  it  was  to  adjust  the  claims  for  labor,  made  his  warrant  in 
favor  of  the  plaintiffs,  on  the  treasurer,  who  was  intrusted  with 
the  duty  of  keeping  the  money,  and  paying  it  out  on  proper 
vouchers.  Both  the  drawee  of  the  order  and  the  party  to  whom 
it  was  addressed  represented  the  corporation,  and  neither  in- 
curred, or  were  expected  to  incur,  any  personal  obligation.  The 
default  of  either  in  performing  any  duty  respecting  the  order 
would  be  the  default  of  the  corporation,  and  would  not  subject 
either  of  them  to  any  individual  liability.  The  giving  of  the 
order  for  the  debt  of  the  corporation  was  a  method  suggested 
by  motives  of  convenience  for  transacting  its  business,  and  keep- 
ing its  accounts.  To  require  of  the  holder  of  such  a  draft  the 
kind  of  diligence  which  the  law  exacts  of  the  holder  of  commer- 
cial paper  would  be  a  perversion  of  its  object.  It  is  argued  by 
the  defendant's  counsel  that  the  plaintifb  having  taken  a  draft 
on  the  defendant's  treasurer  for  his  debt,  they  must  be  understood 
to  have  assented  to  their  forms  of  doing  business,  and  should 
be  holden  to  make  a  presentment  of  the  draft  before  suing  the 
company.  It  would  certainly  be  wrong  to  allow  the  creditor  in 
such  a  case  to  subject  the  company  to  costs  when  the  funds  are 
ready,  and  when  the  money  would  be  paid  ui>on  the  presenta- 
tion of  the  paper.  But  the  answer  to  the  argument  is  that  the 
creditor  will  be  defeated  in  his  action,  as  to  damages  and  costs, 
if  the  company  are  able  to  show  that  its  treasurer  was  furnisher) 
with  funds,  and  would  have  paid  the  demand  if  he  had  beea 
called  on.  It  becomes,  then,  a  question  as  to  the  onuB  prohandi. 
In  WolcoU  V.  Van  Sanivoard,  17  Johns.  248,  it  was  settled,  upon 
much  consideration,  that  in  an  action  against  the  acceptor  of  a 
bill,  or  the  maker  of  a  note,  payable  at  a  particular  place,  it  is  not 
necessary  for  the  plaintiff  to  aver  or  prove  a  demand  of  payment 
at  the  time  and  place  appointed.  This  has  been  considered  the 
unquestioned  law  ever  since  the  judgment  in  that  case,  a  period 
of  nearly  forty  years.  After  such  an  acquiescence  in  a  principle 
of  such  constant  application,  and  which  relates  to  the  most 
practical  of  subjects,  the  effect  of  commercial  paper,  we  cannot 
listen  to  the  suggestion  of  the  defendant's  counsel,  that  the 
prior  cases  in  England  are  the  other  way.    If  upon  examination 
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we  found  them  to  be  so,  we  should  not  depart  from  the  rule  as 
we  find  it  settled  and  universally  acted  on  in  this  state.  The 
drafts  which  the  plaintiffs  received  for  their  debt  against  this 
corporation  are  in  the  nature  of  promissory  notes  payable  at  the 
office  of  the  treasurer  of  the  company.  Though  in  the  form  of 
bills,  they  contain  an  acknowledgment  in  writing  of  their  in- 
debtedness to  the  plaintiffs  in  the  amounts  mentioned  in  them, 
and  an  undertaking,  in  effect,  to  pay  these  amounts  at  the  treas- 
urer's office. 

In  Miller  v.  ITiomson,  3  Man.  &  G.  676,  the  court  of  oonunon 
pleas  in  England  determined  that  an  instrument  in  the  form  of 
a  bill  of  exchange,  drawn  upon  a  joint-stock  bank  by  the  man- 
ager of  one  of  its  branches,  by  order  of  the  directors,  might  be 
declared  upon  as  a  promissory  note.  The  chief  justice  said 
there  was  the  absence  of  the  circumstance  of  there  being  two 
distinct  parties,  as  drawer  and  drawee,  which,  he  said,  was  es- 
sential to  the  conertitution  of  a  bill  of  exchange.  That  being 
so,  he  added,  the  only  alternative  is  that  this  instrument  is  a 
promissory  note,  and  is  properly  declared  upon  as  such.  We 
adopt  the  principle  of  this  case,  which  is  strictly  applicable  to  the 
one  before  us.  The  issue,  therefore,  which  was  joined  upon  the 
question  whether  these  orders  had  been  presented,  for  payment 
was  an  immaterial  one,  and  the  supreme  court  was  right  in  its 
judgment. 

Shanklahd,  J.,  delivered  an  opinion  to  the  same  effect,  and 
all  the  judges  concurred  except  Comstook  and  Bbowh,  who»  not 
having  heard  the  argument,  took  no  part  in  the  dedaion. 

Judgment  affirmed. 

Demand  ok  Notb  or  Bill  Patablb  at  Pabticulab  Plaob  ii  nnneoet* 
«ary  to  charge  the  maker  or  acceptor:  Terbell  v.  Downer,  66  Am.  Deo.  212, 
note  214;  Ripka  v.  Pope,  52  Id.  579,  note  583,  where  other  caaee  are  col- 
lected. A  draft  drawn  by  an  agent  of  a  corporation  upon  the  corporation,  aa 
a  convenient  method  to  obtain  payment  of  an  existing  debt  of  the  corpora- 
tion, need  not  be  presented  for  payment  and  demand  made:  Mobley  v.  Clarke 
28  Barb.  391;  Indiana  ds  III.  Cent,  R.  R.  Co.  v.  DavU,  20  Ind.  8,  both  citing 
the  principal  case. 

An  order  drawn  by  one  agent  of  a  municipal  corporation  upon  another 
agent  of  the  same  corporation,  both  acting  in  their  official  capacity,  is.  In 
legal  effect,  a  non-negotiable  promissory  note:  Read  ▼.  City  of  BvJfcUo,  67 
Barb.  527,  citing  the  principal  case;  and  no  demand  on  such  an  instrument  ii 
necessary:  Id.  528,  again  citing  the  principal  case.  But  in  Bull  v.  Stnu,  23 
N.  Y.  572,  it  b  said,  citing  the  principal  case,  that  such  an  instrument  is  in 
the  nature  of  a  negotiable  promissory  note,  and  can  be  treated  as  such. 
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Thb  principal  oasx  is  oited  in  sapport  of  these  propositions  in  the  fol- 
lowiDg  cases:  A  promise  to  pay  a  certain  snm  of  money  in  definite  install- 
ments at  specified  times,  with  no  contingency,  alternative,  or  nnoertainty,  it 
a  promissory  note:  WrigJU  v.  Irwin,  33  Mich.  34;  an  instrument  drawn  by 
the  president  of  a  railroad  upon  its  treasurer,  requesting  the  latter  to  pay 
A  B,  or  order,  a  specified  sum  of  mouey  for  a  debt  due  for  work  performed  f oi 
the  company,  has  the  legal  effect  of  a  negotiable  promissory  note  of  the  com- 
pany: Spooner  y.  BotcUtTui,  4  Allen,  487.  Where  the  drawer  and  drawee  o! 
an  instrument  in  the  form  of  a  bill  of  exchange  are  the  same  per8on,Ht  mky 
be  declared  on  as  a  promissory  note:  Almy  v,  Wiiulaw,  126  Mass.  344.  And 
in  the  case  of  Oaiman  ▼.  Taylor,  29  N.  Y.  665,  it  was  held  that  the  notes  in 
tba  oBse  were  promissory  notes,  within  the  rule  laid  down  in  the  prindpal  case. 


Cheney  v.  Abnold. 

[19  Nbw  tOBE.  MS.] 

PBOMun  TO  Mjuat  IK  FuTUBB,  although  followed  by  oohaUttttion,  do  not 
constitute  marriage  in  such  sense  as  to  render  issue  legitimate. 

Appeal  from  a  judgment  of  the  supreme  court  in  favor  ol 
plaintiff  in  an  action  for  real  property.  The  &ct8  appear  in  the 
opinion.    The  case  below  is  reported  in  18  Barb.  486. 

Henry  BeimeU,  lot  the  appellant. 
Henry  R,  MygaU,  for  the  respondent. 

By  Court,  Dbmio,  C.  J.  The  plaintiff,  Phila  Cheney,  claims 
to  be  the  daughter  of  Charles  Harris,  who  is  admitted  to  have 
been  seised  of  the  premises  claimed  in  this  action,  and  she  seeks 
to  recover  as  his  heir.  The  defendant  claims  under  a  convey- 
ance from  her  mother,  Betsey  Pike,  formerly  Betsey  Harris; 
and  he  insists  that  the  plaintiff  is  not  the  legitimate  daughter 
of  Charles  Harris,  and  cannot  therefore  inherit  from  him,  though 
it  is  not  denied  that  she  is  his  natural  daughter. 

Upon  the  question  of  the  plaintiff's  legitimacy,  there  was  no 
room  for  controversy  about  the  facts.  It  was  proved  by  the 
plaintiff's  oWn  witness,  Betsey  Pike,  that  when  her  daughter, 
the  plaintiff,  was  bom,  she  had  not  been  married  to  Charles 
Harris,  the  plaintiff's  father.  She  swore,  however,  that  there 
was  a  mutual  engagement  between  them  to  be  married  to  each 
other  at  some  future  time,  and  that  after  such  engagement  the 
plaintiff  was  begotten,  and  that  their  marriage  was  actually  cele- 
brated a  few  months  after  the  plaintiff's  birth.  There  was  no  co- 
habitation between  them  as  husband  and  wife;  they  did  not  hold 
themselves  out,  and  they  were  not  recognized  by  their  relatives 
or  acquaintances,  as  married  persons  until  the  formal  marriage. 
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The  plaintiff  was,  however,  brought  up  by  them,  and  always 
recognized  as  their  daughter.  The  plaintiff's  counsel  main- 
tains that  mutual  promises  to  many,  followed  by  carnal  inter- 
course, is  a  legal  marriage,  and  that  the  judge  consequently 
committed  an  error  in  submitting  the  question  to  the  jury, 
whether  the  engagement  was  that  they  would  presently  take 
each  Qther  as  husband  and  wife,  or  whether  it  was  executory  in 
its  character;  as  he  maintains  that  in  either  case  they  became 
husband  and  wife  from  the  time  the  intercourse  commenced.  *  I 
agree  that  there  was  nothing  to  be  left  to  the  jury,  for  there  was 
no  disputed  question  of  fact.  There  was  no  agreement  between 
the  parties  to  become  husband  and  wife  in  prcBsenii,  but  there 
was  an  agreement  to  be  married  in/uturo,  and  that  was  followed 
by  carnal  intercourse;  and  if  that  constitutes  a  marriage  by  our 
law,  they  were  married,  and  the  plaintiff  is  legitimate,  other- 
wise she  is  not. 

There  is  a  dictum  by  Judge  Cowen,  in  Starr  v.  Peck,  1  Hill 
(N.  Y.),  274,  which  fully  sustains  the  plaintiff's  position,  but  it 
was  unnecessary  to  the  decision.  It  was  a  case  in.  which  the 
jury  were  left  to  presume  a  marriage  in  fact,  by  which  I  under- 
stand a  present  contract,  from  the  conduct  of  the  parties;  and 
the  verdict  affirmed  the  existence  of  a  marriage.  There  was  no 
evidence  of  a  contract  present  or  future,  and  it  was  as  easy  for 
the  jury  to  find  the  one  as  the  other.  What  was  said  by  the 
learned  judge  as  to  a  contract  per  verba  de  futuro  was  obUer, 
Chancellor  Kent  also  countenances  the  position  of  the  plain- 
tiff's counsel.  He  says:  *'  If  the  contract  be  made  per  verba  de 
prcesenti,  and  remains  without  cohabitation,  or  if  made  per  verba 
de  futuro,  and  be  followed  by  consummation,  it  amounts  to  a 
valid  marriage,  in  the  absence  of  all  civil  regulations  to  the  con- 
trary:" 2  Kent's  Com.,  2d  ed.,  86.  Blackstone,  too,  says  that 
in  cases  of  cohabitation,  contracts  per  verba  de  futuro  were,  be- 
fore the  marriage  act,  deemed  valid  marriages  for  many  pur- 
poses, and  the  parties  might  be  compelled,  in  the  spiritual  courts, 
to  celebrate  them  in  facie  eccleme.  Notwithstanding  these  re- 
spectable opinions,  I  have  not  been  able  to  assent  to  the  proposi- 
tion. With  us,  marriage  is  simply  a  civil  contract,  differing,  it  is 
true,  from  contracts  upon  other  subjects  in  the  circumstance  that 
it  is  not  in  the  power  of  the  parties  to  release  or  dissolve  it,  but 
partaking  in  many  other  particulars  of  the  nature  of  common-law 
contracts.  It  requires  the  existence  of  two  parties  of  different 
sexes,  competent  to  contract,  and  an  actual  contract  between  thenu 
like  other  contracts,  it  may  be  in  terms  and  intent,  executory 
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or  execated.  If  execated,  that  is,  if  the  parties  agree  eo  tnstatUi 
to  take  each  other  for  husband  and  wife,  it  is  ipsum  mairim/Ch 
nium.  11  executory  in  its  terms,  it  would  not,  by  any  analogy 
to  common-law  contracts,  create  the  relation  of  husband  and 
wife.  It  would  bind  the  parties  to  enter  into  these  relations  in 
future,  and  Tiewed  as  an  agreement  to  marry,  it  confes^dly 
does  furnish  the  basis  of  an  action  for  damages.  If  it  were  like 
some  other  common-law  contracts,  an  action  in  the  nature  of  a 
bill  in  equity  might  be  sustained  to  enforce  a  specific  perform- 
ance. But  the  temporal  courts  in  England  never  possessed  a 
jurisdiction  to  enforce  matrimonial  contracts  specifically,  and 
we  liave  no  tribunals  corresponding  with  the  English  ecclesias- 
tical courts,  which  did  formerly  exercise  such  a  jurisdiction: 
Burtis  y.  Buriis,  Hopk.  557  [14  Am.  Dec.  563].  Our  courts  have 
all  the  jurisdiction  of  the  English  common-law  and  equity 
courts  which  has  not  been  denied  them  by  the  legislature,  and 
such  other  jurisdiction  as  has  been  conferred  upon  them  by 
statute.  But  as  these  English  common-law  courts  never  had 
any  authority  to  decree  a  marriage  upon  the  ground  of  an  exec- 
utory contract  to  marry,  and  we  have  no  statute  creating  such  a 
jurisdiction,  it  follows  that  if  parties  agree  to  many,  and  one  of 
them  refuses  to  perform  the  agreement,  no  power  exists  in  our 
courts  to  compel  a  performance.  So  far,  then,  as  the  analogies 
between  agreements  to  many  and  other  executory  contracts 
carry  us,  the  only  effect  of  the  former  is  to  lay  the  foundation 
for  an  action  for  damages  in  case  of  a  breach.  Carnal  inter- 
course veithout  marpage  does  not  create  any  legal  relation  be- 
tween the  parties,  or  confer  any  rights  upon  the  issue  of  such 
connection. 

If  by  the  law  of  England  as  it  existed  at  the  revolution,  and  as 
it  was  then  administered  in  the  temporal  courts,  an  agreement 
to  marry,  followed  by  intercourse,  constituted  marriage,  then,  as 
we  have  adopted  that  system,  and  no  change  in  that  particular 
has  been  made  by  statute,  we  must  hold  that  tJie  plaintiff's  parents 
were  married  before  she  was  bom,  and  that  she  is  legitimate.  It 
is  clear  that  such  a  doctrine  existed  in  the  canon  law;  and  that 
system,  with  some  modifications,  was,  in  a  general  sense,  the 
basis  of  the  matrimonial  law  of  the  nations  of  Europe,  England 
included:  Dalrymple  v.  Dalrymple,  2  Hagg.  Cons.  54.  It  was 
the  law  of  the  church,  and  was  administered  in  the  spiritual 
courts.  Marriage  contracts,  whether  by  words  in  the  present 
tense  or  per  verba  de  fuiuro^  which  were  followed  by  consum- 
mation, were  not  considered  perfect  marriages,  but  the  spiritual 
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courts  had  a  jtuisdiotion  to  compel  their  due  celebration  in 
fade  ecclesiof.  In  the  mean  time,  a  certain  effect  was  given  to 
them  before  celebration.  The  parties  were  for  some,  and  per- 
haps most,  purposes  considered  as  husband  and  wife.  The 
present  question  is  how  far  the  law  of  England  regarded  such 
irregular  marriages  as  sufficient  to  predicate  legitimacy  of  the  off- 
spring. Sir  William  Scott,  afterwards  Lord  Stowell,  in  his  mas- 
terly judgment  in  Dalrymple  y.  Dalrymple,  supra,  after  stating  the 
doctrines  of  the  canon  law,  to  the  effect  above  mentioned,  adds 
that  "the  common  law  certainly  had  scruples  in  applying  the 
civil  rights  of  dower  and  community  of  goods  and  legitimacy  in 
the  cases  of  these  looser  species  of  marriage."  The  English  mar- 
riage act  of  26  Qeo.  TL.,  c.  33,  sec.  13,  passed  in  1768,  as  is  well 
known,  required  marriages  to  be  celebrated  in  a  parish  church 
by  banns  or  by  license,  and  declared  all  other  marriages,  with 
certain  exceptions,  to  bo  void.  It  never  applied  to  the  colonies, 
and  had  no  force  here.  It  abolished  in  express  terms  the  juris- 
diction of  the  spiritual  courts  to  compel  the  celebration  of  a 
marriage  by  reason  of  any  contract  of  matrimony  whatever.  It 
is  extremely  difficult  to  ascertain  what  the  English  matrimonial 
law  was  prior  to  this  statute,  and  what  it  now  is  in  cases  to 
which  the  statute  does  not  extend.  Upon  the  question  whether 
contracts  by  present  words  or  by  agreement  looking  to  the 
future  for  its  performance,  with  carnal  intercourse,  but  without 
a  formal  celebration,  amounted  to  a  legal  marriage,  the  cases 
are  numerous  and  conflicting.  Some  of  them,  containing  dicta 
which  would  seem  to  support  the  proposition  contended  for  by 
the  plaintiff's  counsel,  are  referred  to  by  J'udge  Cowen.  The 
question  has  been  examined  with  industiy  and  care  by  Mr. 
Jacob  in  his  addenda  to  Boper's  treatise  on  Husband  and  Wife: 
Roper's  H.  &  W.  445.  He  has  collated  with  great  discrimina- 
tion all  the  judgments  and  dicta,  together  with  the  conclusions 
of  the  text-writers  and  the  various  statutes  on  the  subject  passed 
prior  to  the  act  of  George  II. ,  and  he  comes  to  the  confident 
conclusioii  that  such  contracts  as  we  are  considering  "did  not 
confer  on  the  woman  the  right  to  dower,  on  the  man  the  right 
to  the  woman's  property,  or  on  the  issue  the  right  of  legitimacy, 
and  that  it  did  not  render  a  subsequent  marriage  with  a  third 
[>erson  ipso  facto  void  at  law,  though  it  formed  a  ground  for  sen- 
tence (in  the  spiritual  courts)  annulling  it.  ''  The  authorities," 
he  adds, ''  seem  to  show  that  according  to  the  ecclesiastical  law 
the  contract  did  not  give  any  right  except  to  call  for  a  perform- 
ABce  of  it  by  actual  solemnization,  not  jqstifying  cohabitation 
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or  oonf erring  conjugal  rights;  and  that  at  the  oonunon  law  it 
had  no  effect,  though  in  cases  where  the  parties  cohabited,  and 
were  reputed  to  be  man  and  wife,  this  might  afford  sufficient 
evidence  for  the  purpose  ot  some  actions  in  which  strict  proof 
was  not  required."  Among  the  authorities  referred  to  to  sustain 
this  opinion  is  the  speech  of  Lord  Mansfield,  then  solicitor- 
general,  on  introducing  the  marriage  act  into  parliament.  He 
is  reported  to  have  said:  ''  I  believe  it  will  be  allowed,  if  a  man 
and  woman  seriously  and  sincerely  enter  into  a  marriage  con- 
tract without  the  interposition  of  a  clergyman,  or  any  religious 
ceremony  whatever,  it  will  be  a  good  marriage,  both  by  the  law 
of  God  and  the  law  of  nature;  yet  the  law  of  this  society,  and 
I  believe  of  eveiy  other  Christian  society,  has  declared  it  not  to 
be  a  good  marriage."  Without  further  comment  on  the  authori- 
ties upon  which  this  writer  relies,  which  have,  however,  beeo 
attentively  examined,  I  am  prepared  to  adopt  his  conclusion  a» 
to  the  state  of  the  law  of  England  prior  to  the  marriage  act. 

It  follows  that  the  doctrine  of  the  canon  law,  that  a  con- 
tract of  marriage  per  verba  de  fuiuro,  followed  by  carnal  inter* 
course,  was  a  valid  marriage,  did  not  become  the  law  of  this 
state  by  force  of  our  adoption  of  the  common  law  of  England^ 
for  it  was  not  a  part  of  that  common  law.  Should  it  be  said 
that  this  course  of  reasoning  would  repudiate  marriagesp^  verba 
de  prcBsenti  without  solemnization,  I  answer  that  the  validity  of 
such  marriages  is  firmly  established  by  judicial  decisions  in  this 
state,  which  we  are  not  at  this  day  at  liberty  to  question:  Fenton- 
V.  Reed,  4  Johns.  52  [4  Am.  Dec.  244];  Jackson  v.  Claw,  18  Id. 
846;  Jackson  v.  Winne,  7  Wend.  47;  Bose  v.  Clark,  8  Paige,^ 
674;  In  the  MaUer  of  Taylor,  9  Id.  611;  Clayton  v.  WardeU,  4 
N.  Y.  230;  but  there  is  no  judicial  authority  with  us  in  favor  of 
inferring  a  marriage  from  an  executory  agreement  followed  by 
intercourse,  except  the  dictum  in  Starr  v.  Peck,  1  Hill  (N.  Y),  274, 
to  which  I  have  referred.  But  I  think  the  validi^  of  marriages 
by  words  of  present  contract  can  be  shown  independently  of 
those  cases.  Marriage,  so  far  as  personal  rights  and  the  rights- 
of  property  were  concerned,  has  always  been  a  civil  contract, 
requiring  only  the  present  assent  of  parties  competent  to  con- 
tract, and  such  ceremonial  observances  as  the  positive  municipal 
law  had  prescribed.  At  the  reformation,  the  ritual  of  the  re- 
formed church  of  England,  established  by  act  of  parliament, 
prescribed  the  form  of  the  marriage  ceremony,  which  was  to- 
be  celebrated,  through  the  ministry  of  the  priest,  in  facie 
eodenoB,    There  was  at  the  same  time  an  ecclesiastical  judicature,. 
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with  jurisdiction  over  questions  of  marriage  and  divorce.  In 
adopting  the  common  law  purely,  the  prescriptions  of  the  prayer- 
book  and  the  laws  concerning  the  ecclesiastical  judicature  dis- 
appeared from  the  system.  We  inherited  simply  the  principle 
which  declared  marriage  to  be  a  civil  contract.  The  common 
law  itself  supplied  us  with  all  necessary  rules  for  determining 
the  requisites  for  entering  into  the  contract,  and  moreover  pre- 
scribed the  legal  relations  established  by  and  the  legal  conse- 
quences which  followed  a  valid  marriage.  The  principle  that  a 
promise,  followed  by  intercourse,  was  in  some  sense  a  marriage, 
was  a  branch  of  the  ecclesiastical  system  resulting  from  the  ac- 
knowledged jarisdiction  of  the  ecclesiastical  courts  to  compel 
the  performance  of  such  marriages  by  spiritual  censures.  Hav- 
ing dispensed  with  that  jurisdiction,  we  cannot  consistently 
acknowledge  any  marriage  to  be  valid  which  requires  the  inter- 
vention of  a  spiritual  court  to  make  it  perfect.  We  must  insist 
upon  those  circumstances  which  the  law  requires  in  an  executed 
contract  upon  any  other  subject.  Mutual  promises  to  marry  in 
future  are  executory,  and  whatever  indiscretions  the  parties  may 
commit  after  makiug  such  promises,  they  do  not  become  hus- 
band and  wife  until  they  have  actually  given  themselves  to -each 
other  in  that  relation.  That  this  has  been  the  sense  of  the  legal 
profession  and  of  the  courts  is  evident  from  the  rules  relating 
to  several  actions  in  common  use.  If  a  man  seduce  a  woman 
under  a  promise  of  marriage,  we  allow  an  action  for  the  seduc* 
tion  at  tiie  suit  of  the  father,  and  an  action  for  a  breach  of  the 
promise  at  the  suit  of  the  daughter:  Foster  v.  Scoffidd,  1  Johns. 
297;  CHllet  v.  Mead,  7  Wend.  193  [22  Am.  Dec.  578];  BroumeU 
V.  McEwen,  5  Denio,  867.  According  to  the  plaintiff's  argu- 
ment, both  actions  would  be  absurdities;  for  the  marriage  being 
complete  by  the  act  complained  of,  there  would  be  no  seduction 
and  no  breach  of  promise.  So  in  the  action  for  a  breach  of 
promise  of  marriage,  if  it  appear  that  the  plaintiff,  on  the  faith 
of  the  defendant's  promise,  has  been  seduced  by  him,  and  has 
become  enceinte,  it  is  considered  as  a  circumstance  of  great  aggra- 
vation, and  the  damages  are  proportionably  increased;  whereas 
if  the  plaintiff's  position  is  sound,  the  defendant  by  the  veiy 
act  has  made  all  the  reparation  in  his  power,  and  has  become  the 
husband  of  the  plaintiff.  The  legislature,  moreover,  has  not 
understood  the  law  as  the  plaintiff  does.  By  an  act  passed  in 
1848,  Sess.  Laws,  c.  Ill,  the  seducing  and  having  illicit  con- 
versation with  an  unmarried  female  under  promise  of  marriage 
is  made  a  misdemeanor  punishable  by  imprisonment;  but  the 
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offense  may  be  absolved  by  a  subsequent  marriage.  The  legis- 
lature intended  by  this  enactment  to  protect  female  purity,  and 
not  to  deprive  a  wife  of  her  lawful  husband. 

The  foregoing  considerations  have  satisfied  me  that  the  plain- 
tiff's  doctrine  is  not  the  law  of  this  state.  No  evidence  was 
produced  respecting  the  matrimonial  law  of  Bhode  Island. '  In 
the  absence  of  such  evidence,  we  are  to  intend  that  it  is  the 
same  as  our  law. 

It  follows  from  what  has  been  said  that  the  plaintiff  is  not 
the  legitimate  child  of  Charles  Harris.  She  cannot  consequently 
•recover  as  his  heir.  When  she  had  shown  the  facts  respecting 
her  legitimacy,  the  judge  should  have  decided  the  case  upon  the 
question  of  law,  and  have  directed  a  verdict  for  the  defendant. 
She  cannot  complain  of  directions  which  gave  her  a  chance  for 
4i  verdict  to  which  she  was  not  entitled. 

The  judgment  should  be  afiSrmed. 

BowEN,  J.,  also  delivered  an  opinion  for  affirmanoe,  and  all 
ihe  judges  who  had  heard  the  argument  concurred. 

Judgment  afibmed.  

CONTRAOT  OF  MaRRIAOB  PBB  VbRBA  DB  FuTUBO,   FOLLOWED  BT  COHABI- 

TATION. — ^Notwithstanding  the  decision  in  the  principal  case,  and  a  few  snlv 
•eeqnent  cases  which  recognize  or  follow  its  authority,  it  seems  to  be  well 
settled  by  the  great  weight  of  American  anthority  that  a  contract  to  marry 
^per  verba  de/tUuro,  followed  by  cohabitation,  is  a  valid  marriage  by  the  com- 
mon law  as  understood  and  administered  in  this  country:  2  Kenfs  Com.  87; 
2  GroenL  £v.,  sec  460;  RecTe's  Dom.  Bel.  195;  1  Bonv.  Inst.,  sec.  258;  1  Bish. 
Mar.  A  Div.,  sec.  253;  MtUhewmm  v.  Phomix  Iron  Foundry^  20  Fed.  Rep.  281 ; 
MsUUe  qf  MeCaudand,  02  CaL  568;  Aalxw  v.  Dupree^  30  Ga.  173;  Port  v. 
Port,  70  HL  484;  HMUthwaUe  v.  Hejmorth,  98  Id.  126;  Dumaresly  v.  /UA- 
^,  3  A.  K.  Marsh.  368;  Patton  t.  Cities  qf  Philadelphia  and  New  Orleam,  1 
La.  Ann.  98;  Dyer  v.  Bramweh  66  Mo.  391;  S.  C,  27  Am. Rep.  359;  Nalhan's 
<!aae,  2  Brewst  149;  Richard  v.  Brekm,  73  Pa.  St.  140;  S.  C,  13  Am.  Rep. 
733;  Peck  y.  Pedb,  12  R.  I.  485;  S.  C,  34  Am.  Rep.  702.  This  doctrine  is 
thus  defined  by  Mr.  Bishop:  '*  Where  parties  are  under  an  agreement  of  future 
marriage,  if  then  they  haye  copula,  which  is  lawful  in  the  married  state  alone, 
they  are  presumed,  in  the  absence  of  any  showing  to  the  contrary,  to  have 
■arrived  at  the  period  of  actual  marriage,  or  to  have  transmuted  their  future 
to  present  promise;  because  the  law  leans  to  the  good  rather  than  the  evil 
construction  of  equivocal  acts:"  1  Bish.  Mar.  &  Div.,  sec.  253.  And  Schol- 
field,  J.,  delivering  the  opinion  of  the  court  in  Port  v.  Port,  70  111.  486,  said: 
**  If  the  contract  be  made  per  verba  de  pr<sf*enti,  it  is  sufficient  evidence  of  a 
marriage;  or  if  it  be  made  per  verba  de/uturo  cum  copula,  the  copula  is  pre- 
sumed to  have  been  allowed  on  the  faith  of  the  marriage  promise,  and  that  so 
the  parties,  at  the  time  of  the  copula^  accepted  of  each  other  as  man  and  wife.** 
This  presumption,  however,  is  only  a  rule  of  evidence,  and  it  is  competent  to 
^ow  that  the  fact  was  otherwise.  Mr.  Bishop  says:  **Tbe  marriage  by  con- 
•eent  per  verba  defvlu.ro  cum  copula  does  not  differ  from  any  other  informal 
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marriage.  It  is,  in  effect  and  in  its  essence,  a  marriage  by  consent  de  prm- 
^enti;  and  the  common  method  of  designating  it  is  only  for  convenience,  and 
as  indicating  the  sort  of  evidence  by  which  it  is  established."  If  the  parties 
to  a  contract  of  marriage  per  verba  de/iUuro  consammate  the  marriage,  the 
law  presumes  that,  at  the  time  of  consummation,  they  agreed  to  convert  the 
future  into  a  present  promise  to  marry,  and  the  marriage  will  be  held  valid; 
but  if  this  presumption  of  law  be  overcome  by  evidence  that  the  parties  did 
not  intend  at  the  time  of  the  cohabitation  to  take  each  other  as  husband  and 
wife,  the  mere  cohabitation  will  not  constitute  marriage.  Scott,  J.,  deliver- 
ing the  opinion  of  the  court  in  HebblethwaxU  v.  Hepwwrth^  08  HI.  134,  said: 
"A  contract  of  marriage  in  the  future,  even  where  the  parties  may  afterwards 
cohabit,  is  not  understood  to  constitute  marriage,  unless  where,  at  the  time 
of  the  cohabitation,  the  parties  accept  each  other  as  husband  and  wife,  and 
so  conduct  themselves  that  that  relation  is  understood  and  acquiesced  in  by 
relatives  and  other  acquaintances."  And  in  Peck  v.  Pedt,  12  R.  1. 485;  S.C., 
34  Am.  Rep.  702,  in  which  it  was  decided  tliat  a  betrothal  followed  by  cohabi- 
tation, but  without  a  present  agreement  to  become  husband  and  wife,  docs 
not  constitute  a  valid  marriage.  Durfee,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "  We  are  of  opinion  that  a  mere  executory  agreement  to  marry 
does  not  become  consummated  by  copulation  unless  the  parties  so  intend.  It 
is  indispensable  to  marriage,  whether  under  the  statute  or  at  common  law, 
that  the  parties  consent  to  be  husband  and  wife  presently;  and  though  cohabi- 
tation  following  an  engagement  is  evidence  of  such  consent,  it  is  not  conclu- 
sive, but  only  prima  fade  evidence  of  it,  and  as  such  open  to  rebuttal  by 
ooonter-proof.  ....  In  the  case  at  bar,  we  think  the  avidence  shows  that 
the  parties  after  their  engagement  were  all  along  looking  forward  to  a  formal 
ceremony  to  make  them  husband  and  wife,  and  never  agreed  or  consented  to 
become  such  without  it."  As  was  said  by  Lord  Campbell  in  the  case  of  Queen 
V.  MiUU,  10  CI.  A  Fin.  782,  *'  if  the  woman  in  surrendering  her  person  is  con- 
scious that  she  is  committing  an  act  of  fornication,  instead  of  consummating 
her  marriage,  the  copula  cannot  be  connected  with  any  previous  promise  that 
has  been  made,  and  marriage  is  not  thereby  constituted:"  2  Bish.  Mar.  k.  Div., 
sec.  259;  PoH  v.  Part,  70  111.  484;  SuHees  v.  Wotherspoon,  11  Scotch  Sees. 
Cas.,  3d  ser.,  384.  And  of  course,  if  the  parties  at  the  time  of  the  copula- 
tion agree  that  the  promise  of  future  marriage  shall  not  bo  thereby  changed 
into  matrimony,  the  copula  will  not  constitute  a  valid  marriage:  1  Bish.  Mar. 
k  Div.,  sec.  259.      ' 

Thb  Contbaby  Doctrine,  that  an  agreement  to  marry  at  some  future  time, 
although  followed  by  cohabitation,  does  not  constitute  a  marriage,  rests,  so 
far  as  the  courts  of  this  country  are  concerned,  upon  the  authority  of  the 
principal  case  and  the  case  of  Duncan  v.  Duncan,  10  Ohio  St.  181.  The 
principal  case  is  cited  in  support  of  this  doctrine  in  Bissell  v.  Biasell,  55  Barb. 
325;  S.  C,  7  Abb.  Pr.,  N.  S.,  16;  and  in  Van  Tuyl  v.  Van  Tuyl,  57  Barb. 
235;  S.  C,  8  Abb.  Pr.,  K.  S.,  1;  although  tho  application  of  the  doctrine  was 
not  necessaiy  to  the  determination  of  the  questions  involved  in  those  cases. 
There  is  also  a  dictum  of  Deady,  J.,  in  Holme*  v.  Holmesf  1  Saw.  99,  S.  C, 
1  Abb.  525,  countenancing  the  same  doctrine.  The  principal  case  is  char- 
acterized as  a  "'well -considered  case"  in  the  case  of  Duncan  v.  Duncan, 
mipra,  and  Brinkerhoff,  C.  J.,  who  delivered  the  opinion  of  the  court  in  that 
case,  discussing  the  general  question,  said:  **The  idea  that  a  contract  for  a 
future  marriage,  followed  by  cohabitation  as  husband  and  wife,  is  itself  a 
valid  marriage  at  common  law,  seems  to  have  obtained  currency  on  the  credit 
cf  remarks  made  by  several  elementary  writers  of  distinguished  Zearmng  and 
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ability,  and  by  certain  judges  of  high  character,  speaking  by  way  of  obUer 
dicta,  in  cases  in  which  this  question  was  really  in  no  way  inTolved.  But  the 
better  opinion  now  seems  to  be,  that  these  remarks  are  unsupported  by  any 
case  actually  adjudicated  and  entitled  to  be  considered  as  authoritative;  and 
that  such  a  contract  never  was  a  good  marriage  at  common  law,  either  in  this 
country  or  in  England;  and  the  mistaken  doctrine  seems  to  have  originated 
either  in  the  inadvertent  confounding  of  what  might,  in  the  absence  of  rebut* 
ting  evidence,  be  good  presumptive  evidence  of  a  marriage,  with  marriage 
itself,  or  from  the  faet  that  such  a  contract  per  verba  de  ftUuro,  followed  by 
cohabitation,  was  one  of  which  the  canon  law,  as  administered  by  ecclesias- 
tical courts  in  England,  until  restrained  by  statute,  would  enforce  the  specific 
performance."  Mr.  Bishop,  sfter  reviewing  the  principal  case,  and  that  of 
Duncan  v.  Duncan,  tupra,  says:  "  Whatever  may  be  the  future  rulings  in  the 
former  two  states,  no  practitioner  elsewhere  need  fear  the  overthrow  of  the  old 
doctrine  by  his  own  court,  if  he  explains  it  properly  to  the  judges.  On  princi- 
pie,  as  those  decisions  proceeded  ^m  an  entire  misapprehension,  they  should 
be  held  as  of  no  binding  force  at  home:  *'  1  Bish.  Mar.  &  Div.,  sec.  258  a.  In 
the  case  of  JeweWa  Leaaee  t.  Jewell,  17  Pet.  213,  the  circuit  court  instructed 
the  jury  that  if  they  believed  that,  befoiis  any  sexual  connection  between  the 
parties,  they,  in  the  presence  of  her  family  and  friends,  agreed  to  marry,  and 
did  afterwiurds  live  together  as  man  and  wife,  the  tie  was  indissoluble,  even 
by  mutual  consent;  and  that  if  the  contract  be  made  per  verba  de  prceaenti, 
and  remains  without  cohabitation,  or  if  made  per  verba  de/uturo,  and  be  fol- 
lowed by  consummation,  it  amounts  to  a  valid  marriage,  and  which  the 
parties  (being  competent  as  to  age  and  consent)  cannot  dissolve;  and  that  it 
is  equally  binding  as  if  made  in/ade  eccleaitB, 

On  the  question  of  the  correctness  of  these  instructicms,  the  supreme  court 
was  equally  divided.  But  in  the  subsequent  case  of  HaUeU  v.  Collins,  10 
How.  181,  Mr.  Justice  Grier,  delivering  the  opinion  of  the  court,  said:  *'  That 
marriage  might  be  validly  contracted  by  mutual  promises  alone,  or  what  were 
called  tponaaUa  de  pnxsenti,  ^thout  the  presence  or  benediction  of  a  priest, 
was  an  established  principle  of  civil  and  canon  law  antecedent  to  the  council 
of  Trent.  ....  Whether  such  a  marriage  was  sufficient  by  the  common  law 
in  England,  previous  to  the  marriage  act,  has  been  disputed  of  late  years  in 
that  country,  though  never  doubted  here.*'  And  in  the  case  of  Jfeisferv. 
Moore,  96  U.  S.  76,  it  was  decided  that  an  informal  marriage  by  contract  per 
verba  de  prasenU  was  a  valid  marriage  at  common  law  in  this  country.  Mr. 
Justice  Strong,  in  that  case,  speaking  of  such  a  marriage,  said:  "  That  such  a 
contract  constitutes  a  marriage  at  common  law  there  can  be  no  doubt,  in  view 
of  the  adjudications  made  in  this  country,  from  the  earliest*  settlement  to  the 
present  day.*' 

Thb  DxsTiNonoK  BBTWEBN  CoNTKACTS  ov  Mabbiagb  per  verba  de  praaeiUi 
and  those  per  verba  de  fiUuro  cum  copula,  which  the  learned  judge  who  de- 
livered the  opinion  in  the  principal  case  attempts  to  draw,  does  not  seem  to 
be  justified  by  the  authorities:  1  Bish.  Mar.  &  Div.,  sec  255;  HalleU  v.  Ool- 
Uns,  10  How.  182;  Dairymple  v.  Dalrymple,  2  Hagg.  Cons.  66.  In  the  last- 
named  case  Sir  William  Scott  (afterwards  Lord  Stowell)  said:  '*But  if  the 
parties  who  had  exchanged  the  promise  had  carnal  intercourse  with  each 
other,  the  effect  of  that  carnal  intercourse  was  to  interpose  a  presumption  of 
present  consent  at  the  time  of  the  intercourse,  to  convert  the  engagement 
into  an  irregular  marriage,  and  to  produce  all  the  consequences  attributable 
to  that  species  of  matrimonial  connection."  The  effect,  therefore,  of  the 
eopnlatioa  of  the  parties  seems  to  have  been  to  do  away  with  the  distinction 
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between  the  contract  per  verba  <U  prcBsenti  and  that  jper  verba  de  futwro. 
And  no  distinction  eeema  to  be  taken,  either  in  this  country  or  in  England, 
between  the  contract  per  verba  de  proeeenti  and  the  contract  per  verba  de  fih 
turo  cum  copula^  so  far  as  the  effect  of  such  contract  upon  the  status  of  the 
parties  is  concerned.  The  effect  of  a  marriage  per  verba  ds  proesenti  is  folly 
conbidered  in  the  note  to  Londonderry  v.  Chester^  9  Am.  Deo.  72;  see  also 
Dyer  v.  Brannock,  66  Mo.  391;  S.  C,  27  Am.  Rep.  359;  Maihewson  t.  Phoenix 
Iron  Foundry,  20  Fed.  Rep.  281. 

In  England.— In  Wigmore*s  Case,  2  Salk.  438,  Holt,  C.  J.,  said:  "By  the 
canon  law,  a  contract  per  verba  de  prceaenti  is  a  marriage;  as,  *I  take  yon  tc 
be  my  wife.*  So  it  is  of  a  contract  per  verba  de  futuro:  *1  will  take/  eta; 
if  the  contract  be  executed,  and  he  does  take  her,  it  is  a  marriage,  and  they 
cannot  punish  for  fornication."  And  in  the  case  of  Collins  v.  Jesaott,  6  Mod. 
15o,  the  same  judge  said: .  *'If  a  contract  be  per  verba  de  prcesenti,  it  amounts 
to  an  actual  marriage,  which  the  very  parties  themselves  cannot  dissolve  by 
release  or  other  mutual  agreement.  And  if  the  contract  be  per  verba  ds 
/uturo,  and  after  either  of  the  parties  so  contracting,  without  previous  re- 
lease or  discharge  of  the  contract,  marry  another,  it  will  be  a  good  canse 
with  them  of  a  dissolution  of  a  second  marriage,  and  of  decreeing  the  fini 
contract's  being  perfected  into  a  marriage.*'  But  nearly  a  century  after  the 
passage  of  the  English  marriage  act  of  26  Geo.  II.,  c.  33,  in  1753,  which,  ae 
Sir  William  Soott  said  in  Dalrymple  v.  Dalrymple,  2  Hag^.  Cons.  70,  "swept 
away  the  whole  subject  of  irregular  marriages,  together  with  all  the  learning 
belonging  to  it,"  in  the  case  of  Queen  v.  MiUis,  10  CI.  A  Fin.  534,  all  the 
judges  gave  it  as  their  unanimous  opinion  that,  at  the  time  of  the  passage  of 
the  marriage  act,  by  the  law  of  England,  a  contract  of  marriage  per  verba  de 
prcesenti  never  constituted  in  itself  a  full  and  complete  marriage,  unless 
made  in  the  presence  and  with  the  intervention  of  a  minister  in  holy  orders. 
On  this  question  the  law  lords  were  equally  divided,  lords  Brougham,  Camp> 
bell,  and  Denman  being  of  opinion  that  such  a  marriage  was  valid,  and  Lord 
Chancellor  Lyndhurst  and  lords  Cottenham  and  Abinger  agreeing  with  the 
judges.  The  decision  of  the  lower  court  against  the  validity  was  therefore 
affirmed.  The  subsequent  case  of  Cathenoood  v.  CasUm,  13  Mee.  k  W.  261, 
was  decided  upon  the  authority  of  Queen  v.  MUUSt  svpra.  For  a  discussion 
of  the  doctrine  of  this  case,  see  1  Bish.  Mar.  &  Div.,  sees.  275-283.  In  the 
case  of  Malhewaon  v.  Phoenix  Iron  Foundry  Co.,  20  Fed.  Rep.  286,  Colt,  J., 
said:  "The  proposition  that  the  presence  and  intervention  of  a  person  *in 
holy  orders*  is  requisite  to  a  valid  marriage  at  common  law  in  this  country  is 
contrary  to  the  opinion  o  our  ablest  jurists,  and  to  a  long  line  of  adjudica* 
tions.**  See  also  the  note  to  7'aylor  v.  SweU,  22  Am.  Deo.  157-163»  where 
this  subject  is  discussed  at  length. 

In  Scotland  it  is  well  settled  that  a  marriage  per  verba  de  prcesenti,  or  a 
marriage  per  verba  de  futuro,  subsequente  copula,  is  a  valid  and  binding  mar- 
riage: Dalrj/mpU  v.  Dalrymple,  2  Hagg.  Cons.  54;  McAdam  v.  Walker,  1 
Dow,  148;  Honyman  v.  Campbell,  2  Dow  &  CL  265;  Sim  v.  Miles,  8  Scotch 
Sess.  Cas.  89;  Carrie  v.  TurtibuU,  Hume,  373;  Morrison  v.  Dol)son,  8  Scotch 
8c8s.  Cas.,  3d  ser.,  347.  Lord  Chancellor  Eldon,  in  the  case  of  McAdam  v. 
Wallcer,  1  Dow,  182,  said:  "The  fact  of  the  copula  following  the  promise  ii 
licUl  to  make  that  present  and  complete  which  before  was  futuro  and  in- 
complete." In  Honyman  v.  Campbell,  2  Dow  &  CI.  265,  which  was  a  suit  for 
a  declarator  of  marriage  founded  on  a  promise  mbsequente  copula,  there  was 
oo  direct  evidence  of  the  promise;  but  from  facts  and  circumstances,  and 
chiefly  from  letters  written  by  the  defender  to  the  pursuer  (the  former  hav- 
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ing  destroyed  the  latter's  letters  to  him),  the  commissftry  court  and  the  oonrt 
of  sessioii  in  Scotland  thought  that  there  was  sufficient  ground  to  warrant  the 
inference  that  a  promise  of  marriage  had  been  given  and  accepted  previous 
to  the  coneubitus,  and  declared  for  the  marriage;  and  the  lords  on  appeal 
affirmed  the  judgment.  In  the  case  of  Sim  v.  MUes,  8  Scotch  Sess.  Cas.  89, 
a  marriage  by  a  promise  subtequenU  copiUa  was  sustained,  although  the  par- 
ties had  been  in  a  course  of  connection  prior  to  the  date  of  the  letter  afford- 
ing evidence  of  the  promise,  and  although  no  copula  was  proved  to  have 
taken  place  until  nearly  eight  months  after  the  promise.  The  presumption 
in  such  case  is  that  the  woman  had  reformed  and  refused  to  continue  the  con- 
nection unless  placed  upon  an  honorable  footing:  1  Fras.  Dom.  Bel.  195;  I 
Bish.  Mar.  &  Div.,  sec.  261.  But  generally,  where  parties  are  living  in  a 
meretricious  state,  a  promise  to  marry  on  some  future  condition  does  not 
effect  a  marriage  by  the  mere  continuation  of  such  connection:  HoberUon  v. 
StaU,  42  Ala.  509;  EstcUe  of  BeversoTi,  47  OaL  621;  Turpin  v.  Public  Ad- 
mi7U3trator,  2  Bradf.  424;  1  Bish«  Mar.  k  Div.,  sec.  261.  And  honorable 
courtship  with  copula  is  not  sufficient  to  constitute  a  marriage:  MonJteUh  ▼• 
liobb,  6  Scotch  Sess.  Gas.,  2d  ser.,  934. 

.  The  principal  gasb  is  omD  in  the  following  cases  in  support  of  these 
propositions:  The  principal  case  does  not  weaken  the  authority  of  Starr  v. 
Peck,  1  Hill,  (N.  Y.),  270,  on  the  question  of  the  duty  of  this  court  to  presume 
matrimony  when  the  parties  have  cohabited,  and  there  are  circumstances  from 
which  a  present  consent  may  be  inferred:  Cavjolle  v.  FerriS,  23  N.  Y.  107. 
Marriafi[e  is  not,  for  some  purposes,  regarded  as  a  contract:  Wade  v.  £alb- 
Jleisch,  53  Id.  285;  S.  C,  16  Abb.  Pr.,  K.  S.,  109.  In  the  absence  of  proof 
to  the  contrary,  it  will  be  presumed  by  the  courts  of  New  York  that  the  law 
of  another  state  in  regard  to  a  subject-matter  is  the  same  as  the  law  in  New 
York:  Paine  v.  Noelke,  43 N.  Y.  Super.  Ct.  187;  S.  C,  54 How.  Pr.  337;  Henrp 
▼.  Root,  33  N.  Y.  554;  MeCuUoeh  v.  Norwood,  36  N.  Y.  Super.  Ct  187. 


Thomas  v.  Hubbell. 

[16  Nbw  Yobk,  405.] 

Bfrnniss  xk  OmcxAL  Bomb,  Conditioned  Simply  fob  FAirBFOL  Pm- 
lOBMANCB  or  Duty  by  the  principal,  are  not  precluded  from  contesting 
the  grounds  of  the  principal's  liability  by  a  judgment  recovered  against 
him  in  an  action  of  which  they  had  not  notice. 

Appeal  from  a  judgment  against  sureties  in  a  sheriff's  bond. 
The  facts  appear  in  the  opinion.  The  case  below  is  reported  in 
18  Barb.  9;  and  another  decision  of  this  court  rendered  on  a 
subsequent  appeal  may  be  found  in  85  N.  Y.  120. 

Amasa  J.  Parker ^  for  the  appellant. 

Henry  ffogeboom,  for  the  respondents. 

By  Court,  Johnson,  J.  The  defendant's  bond  is  upon  condi- 
tion to  be  void  if  Chester  Hubbell  shall  well  and  faithfully,  in 
all  things,  perform  and  execute  the  duties  of  deputy  sheriff  of 
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the  couniy  of  Delaware,  without  fraud,  deceit,  or  oppression. 
The  boud  was  given  to  the  sheriff  upon  Hubbell's  appointment 
as  deputy,  and  its  apparent  object  is  to  secure  the  sheriff  on 
account  of  any  malfeasance  or  nonfeasance  of  the  deputy  in  hif 
office. 

The  sheriff  was  sued  for  Hubbell's  permitting  chattels,  on 
which  he  as  deputy  had  levied,  to  be  taken  out  of  his  posses- 
sion and  disposed  of.  Of  this  suit  Hubbell  had  notice,  but  the 
sureties  were  not  notified.  A  recovery  was  had  against  the 
sheriff,  the  record  of  which  was  given  in  evidence  in  this  case, 
under  exception.  It  subsequently  was  offered  to  be  proved  that 
none  of  the  property  levied  on  belonged,  at  the  time  of  the  levy, 
to  the  defendant  in  the  execution.  Upon  this  offer,  the  question 
arises  whether  under  the  circumstances  a  breach  of  the  condi- 
tion of  the  bond  was  conclusively  established  against  the  sure- 
ties in  the  bond  by  the  recovery  against  the  sheriff,  after  notioe 
of  the  suit  and  an  opportunity  to  defend  it  being  given  to  Hub- 
bell. 

The  general  rule  is  certainly  clear  that  none  but  parties  oi 
sureties  are  concluded  by  a  judgment.  If  no  notice  had  been 
given  to  Hubbell  of  the  suit  against  the  sheriff,  there  would  have  • 
been  no  pretense  for  saying  that  he  could  be  concluded  by  the 
recovery  against  the  sheriff.  The  terms  of  the  condition  of  this 
bond  do  not  bring  it  within  the  class  of  cases  in  which  an  in- 
demnitor is  concluded  by  the  result  of  a  suit  against  the  person 
whom  he  has  undertaken  to  indemnify,  upon  the  ground  that 
such  is  the  fair  interpretation  of  the  terms  of  the  contract. 
This  condition  is  only  that  he  will  do  his  duty  as  deputy  sheriff. 
In  the  class  of  cases  alluded  to,  the  contract  of  indemniiy  is  held 
to  stipulate  for  the  result  of  a  litigation  to  which  the  indemnitor 
is  not  a  party,  and  to  make  his  liability  depend  merely  upon  that 
result.  The  case  of  Douglass  v.  Howland,  24  Wend.  35,  fully 
discusses  this  question,  and  shows  that  the  cases  which  have 
applied  it  are  not  departures  from  or  exceptions  to  the  gen- 
eral rule  that  a  judgment  concludes  only  parties  and  privies, 
but  do  not  fall  within  that  rule  at  all,  being  dependent  only 
upon  the  principle  that  one  may  contract  to  be  answerable  to 
another  upon  such  lawful  conditions  as  he  pleases:  Lee  v.  Clark, 
1  Hill  (N.  Y.),  56,  and  Duffield  v.  ScoU,  3  T.  R.  374,  stand  upon 
that  ground.  Rapelye  v.  Prince,  4  Hill,  119  [40  Am.  Dec.  267),  is 
another  instance  of  the  application  of  the  same  principle,  where 
the  court  say:  **  When  one  covenants  for  the  results  or  conse- 
quences of  a  suit  between  other  parties,  the  decree  or  judgment 
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in  Buoh  snit  is  eyidenoe  against  bim,  although  he  was  not  a 
igaxty." 

It  is,  however,  well  settled,  where  parties  sustain  the  relation 
which  existed  between  the  parties  to  this  suit,  that  the  party 
entitled  to  be  indemnified  may  throw  upon  the  indemnitors  the 
burden  and  risk  of  the  primary  litigation  by  giving  to  them  the 
opportunity  of  defending  the  original  suit:  Kip  v.  Brigham,  6 
Johns.  158.  It  then  becomes  the  defense  of  the  indemnitors, 
and  they  are  concluded  by  its  results,  at  least  in  the  absence  of 
fraud  or  collusion  between  the  prosecuting  party  and  him  whom 
they  are  bound  to  defend.  In  this  case  notice  was  given  to 
Hubbell,  but  not  to  the  other  obligors,  and  the  question  is 
whether  they  are  concluded  by  the  former  recovery. 

The  only  decided  cases  in  this  state  which  seem  to  favor  the 
view  that  they  are  liable  are  BarileU  v.  Campbell,  1  Wend.  50, 
and  Weslerveli  v.  Smith,  2  Duer,  449.  In  BarOeU  v.  Campbell, 
mipra,  notice  of  the  previous  suit  had  been  given  to  the  princi- 
pal indemnitor,  but  not  to  the  surety;  and  the  court  said  that 
for  this  defect  the  plaintiff  must  be  nonsuited;  but  they  did  not 
grant  the  nonsuit.  The  plaintiff  gave  other  evidence,  and  the 
defendant  was  allowed  to  contest  the  question  of  fact  on  which 
the  original  recovery  was  based,  and  upon  that  question  the 
jury  found  for  the  defendant.  On  writ  of  error  to  the  common 
pleas,  the  question  really  presented  to  the  supreme  court  was 
whether  the  original  recovery  was  conclusive  upon  the  party 
who  had  no  notice.  For,  admitting  the  reipord  to  have  been 
prima  fade  evidence,  the  defendant  had  overthrown  it  by  ob- 
tainiug  a  verdict  against  the  fact  on  which  it  was  founded.  The 
case  was  considered  by  the  court  upon  a  concession  of  the  de- 
fendant's  counsel  that  if  the  form  of  the  suit  had  been  upon 
the  contract  as  joint,  notice  to  one  of  the  indemnitors  would 
have  sufficed;  and  the  conclusion  of  the  court  is  worked  out 
upon  that  assumption.  This  case  can  therefore  scarcely  be 
regarded  as  an  authority  to  sustain  the  judgment  now  under 
review;  and  in  principle  it  is  in  direct  conflict  with  the  rule  as  to 
the  effect  of  a  judgment  against  joint  debtors,  where  one  only 
is  served  with  process  and  appears  in  the  suit. 

The  case  of  WeslerveU  v.  Smith,  supra,  was  reviewed  by  this 
court,  and  put  upon  the  ground  that  it  fell  within  the  class  of 
cases  before  alluded  to,  in  which  one  has  stipulated  to  be  bound 
by  the  event  of  a  suit  between  strangers. 

There  is  therefore  no  reason  why  this  case,  in  which  the 
lAUguage  of  the  condition  admits  of  no  similar  construction^ 
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should  be  taken  out  of  the  general  rule  which  declares  the  effect 
of  judgments  as  to  strangers,  that  thej  conclusiTelj  prove  rem 
ipaam^  and  nothing  else. 
The  jugment  should  be  reversed,  and  a  new  trial  ordered. 

Ck)M8TO0E,  Sbldsn,  Dbmio,  and  Paige,  JJ.,  concurred. 

BowEN  and  Shamelakd,  JJ.,  were  for  affirmance. 

Judgment  reversed,  and  new  trial  ordered. 

jTn>01IBNT  AGAINST  CONSTASLB  AS  BVIDSNOB  AGAINST  HIB  SVAITIBS:    86» 

OUif  of  Lowell  V.  Parker,  43  Am.  Deo.  436,  note  440,  where  other  casee  ar» 
ooUected. 

SURSTIBS,    WHBTHSB    BoUND    BT  JUDGMENTS    AGAINST  PrINOIPAIS:     See 

Parkhnret  y.  Sumnett  66  Am.  Deo.  94,  note  96,  where  other  cases  are  collected; 
lAUUton  V.  Richardaon,  66  Id.  759,  note  765. 

Judgments  Bind  only  Pabties  and  Privies:  Soe  Winston  v.  Weetfeldt,  6& 
Am.  Dec.  278;  Parkfiurst  t.  Sumner,  56  Id.  94,  note  96,  where  other  oa8e» 
are  ooUected:  Lord  v.  Chadboume,  66  Id.  290,  note  296.  But  one  not  a  party 
or  privy  to  a  judgment  may  yet  be  bound  by  it,  if  he  hat  expressly  so  cove* 
nanted:  Thomson  v.  MacOregor,  81  N.  Y.  597,  citing  the  principal  case. 

The  principal  case  is  cited  in  support  of  these  propositions  in  the  follow* 
ing  caries:  Where  one,  by  the  nature  of  his  covenant,  is  bound,  upon  the  re- 
q^uest  of  the  covenantee,  to  defend  an  action  brought  by  a  third  person  against 
the  covenantee,  in  respect  to  the  subject-matter  of  the  covenant,  the  cove- 
nantee may  throw  upon  the  covenantor  the  burden  and  risk  of  the  litigation 
by  giving  to  him  proper  notice  and  opportunity  to  defend  the  suit;  and  in 
such  case  the  result,  if  adverse  to  and  binding  upon  the  covenantee  as  reaju' 
dicctUi^  is,  in  any  action  by  the  covenant  against  the  covenantor  upon  the 
covenant,  conclusive  evidence  of  its  breach:  National  F,  /.  Co,  v.  McKay y  5 
Abb.  Pr.,  N.  S.,  448.  The  same  rules  in  respect  to  notice  which  apply  to 
the  indemnitor  are  applicable  to  his  surety  in  like  cases:  Bridgeport  Ins,  Co. 
V.  Wilson,  34  N.  T.  281.  Where  a  stockholder  is  a  surety,  the  judgment 
against  the  principal  does  not  bind  him:  Miller  v.  White,  50  Id.  142.  There 
is  a  class  of  cases  in  which  an  indemnitor  is  concluded  by  the  result  of  a  suit 
against  the  person  whom  he  has  undertaken  to  indemnify,  upon  the  ground 
that  such  is  the  fair  interpretation  of  the  contract:  Bridgeport  F,  A  M.  Ins, 
Co.  V.  Wilson,  7  Bosw.  434.  Parties  may  litigate  questions  not  determined  by 
a  former  judgment:  Wilson  v.  Davol,  5  Id.  625.  It  is  also  cited  in  Thayer  v. 
Clark,  4  Abb.  App.  Deo.  395,  as  a  case  showing  the  distinction  between  those 
cases  in  which  (in  the  absence  of  fraud)  a  judgment  or  decree  against  the 
principal  concludes  the  sureties,  and  those  in  which  it  does  not;  and  it  is  fol* 
lowed  in  Fap  v.  Ames,  44  Barbw  834. 
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Noi/TON  V.  Western  Railboad  Cobporation. 

[15  "Vkw  Yobk.  UA.] 
Railroad  Cobcpant  is  Liablb  to  Passekgsr  Whom  It  Voluntartlt 
UNDERTAKES  TO  Cabet,  althoagh  grataitously,  for  injories  sustaiDed  by 
the  pftsseoger  withoat  his  own  fault,  and  through  cnlpable  negligence 
chargeable  to  the  company.  ThM  liability  does  not  rest  on  contract,  bat 
on  the  public  duty  of  the  company  toxsarry  safely  those  whom  it  under- 
takes  to  carry. 

Appeal  from  a  judgment  overruling  a  demurrer  to  a  complaint 
by  a  railroad  passenger  against  the  company,  demanding  dam- 
ages for  personal  injuries.  The  plaintiff  was  a  mail  agent  em- 
ployed by  the  United  States,  in  charge  of  mails  transported  o^i.t 
defendant's  road;  and  he  was  carried  without  his  paying  any 
specific  fare,  in  view  of  the  general  compensation  received  by 
the  company  for  carrying  the  mail.  The  only  question  was, 
whether  the  non-payment  of  fare  precluded  the  plaintiff  from 
maintaining  his  action.  The  case  below  is  reported  in  10  How. 
Pr.  97.     The  appeal  was  submitted. 

N,  EiU,  for  the  appellant. 

W,  A.  Beach,  for  the  respondent. 

By  Court,  Selden,  J.  As  the  only  objection  which  can  be 
taken  to  the  complaint  upon  this  demurrer  is  that  it  does  not 
contain  facts  sufficient  to  constitute  a  cause  of  action,  it  is  en- 
tirely immaterial  whether  the  action  be  considered  as  in,  form  ex 
contractu  or  ex  delicto.  The  only  question  is  whether,  upon  the 
facts  stated,  the  plaintiff  can  maintain  an  action  in  any  form. 

The  plaintiff  cannot,  I  think,  avail  himself  of  the  contract 
between  the  defendant  and  the  government,  so  as  to  make  that 
the  gravamen  of  his  complaint  and  the  foundation  of  a  recovery. 
This  is  not  like  the  cases  in  which  a  third  person  has  been  per- 
mitted to  recover  upon  a  contract  made  by  another  party  for  his 
own  benefit.  The  distinction  between  them  is  plain.  Those 
were  cases  where  the  defendant,  for  a  consideration  received 
from  the  party  to  the  contract,  had  undertaken  to  do  something 
ostensibly  and  avowedly  for  the  direct  benefit  of  the  plaintiff, 
and  when  the  advantage  to  the  latter  was  one  object  of  the  agree- 
ment. Here  the  parties  had  no  such  intention.  In  contracting 
for  the  transportation  of  the  mail  agent,  the  parties  had  no  more 
in  view  any  benefit  or  advantage  to  him  than  if  the  contract  had 
been  to  transport  a  chattel.  The  government  took  care  of  the 
public  interests,  and  left  those  of  the  mail  agent  to  such  proteo- 
tion  as  the  law  would  afford. 
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Another  distinotion  is,  that  in  the  cases  referred  to  the  party 
claiming  the  benefit  of  the  contract^  and  seeking  to  enforce  it, 
was  one  who  was  specifically  mentioned  and  pointed  out  in  the 
contract  itself,  while  here  no  one  is  designated;  and  to  entitle 
the  plaintiff  to  recover  upon  it,  it  must  be  regarded  as  a  shift- 
ing contract,  which  can  be  made  to  inure  to  the  benefit  of  any 
person  who  may  temporarily  assume  the  duties  of  mail  agent. 
I  think  there  is  no  precedent  for  such  a  construction  of  such  a 
contract. 

If,  then,  the  plaintiff  can  recover  at  all,  it  must  be  upon  the 
ground  of  some  implied  contract,  or  of  some  legal  obligation 
or  duty  resting  upon  the  defendants  to  exercise  proper  care  and 
skill  in  the  transportation  of  passengers;  and  the  question  is, 
whether,  under  the  circumstances  of  this  case,  such  a  contract 
is  implied,  or  such  a  duty  imposed  for  the  benefit  of  the  plaintiff. 

It  would  seem  a  startling  proposition,  that  in  all  those  cases 
where  persons  travel  upon  railroads,  engaged  not  in  their  own 
business  but  that  of  others,  and  where  their  fare  is  paid  by  their 
employer,  they  are  entirely  at  the  mercy  of  the  railroad  agents, 
and  without  redress  if  injured  through  their  recklessness  and 
want  of  care  and  skill.  If,  however,  railroad  comi>anies  are  lia* 
ble  in  cases  like  the  present,  it  is  important  to  ascertain  the  pre- 
cise nature  and  extent  of  that  liability. 

In  the  first  place,  then,  it  is  clear  that  they  are  not  liable  by 
virtue  of  that  custom  or  rule  of  the  common  law  which  imposes 
special  and  peculiar  obligations  upon  common  carriers.  Per- 
sons engaged  in  the  conveyance  of  passengers  are  not  common 
carriers  within  the  meaning  of  that  rule  which  applies  solely  to 
those  whose  business  it  is  to  transport  goods:  Bac.  Abr.,  tit. 
Carriers;  2  Kent's  Com.,  sec.  40;  Stoiy  on  Bailm.,  sec.  498,  and 
note. 

If  the  complaint  in  this  case,  after  stating  that  the  defendant 
was  a  carrier  of  passengers  and  freight  from  Greenbush  to  Bos- 
ton for  hire  and  award,  had  simply  averred  that  the  plaintiff 
became  a  passenger  in  the  cars  of  the  defendant,  and  was  so 
received  by  it,  an  implied  contract  would  have  arisen  on  the 
part  of  the  defendant  to  transport  the  plaintiff  with  all  due  dili- 
gence and  skill;  because  the  law  would  have  inferred  from  those 
facts  that  the  defendant  was  to  receive  a  compensation  from  the 
plaintiff  himself.  But  this  inference  is  repelled  by  the  contract 
set  forth,  and  the  statement  that  the  plaintiff  was  received  as  a 
passenger  under  it. 

It  was  suggested  by  the  plaintiff's  counsel,  upon  the  argu- 
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rneni,  that  a  contract  might  be  implied,  of  which  the  agreement 
between  the  defendant  and  the  goTemment  should  form  the 
consideration  and  basis.  But  although  that  agreement  may  be 
resorted  to  for  the  purpose  of  showing  that  the  plaintiff  became 
a  passenger  upon  the  cars  by  the  consent  of  the  defendant,  and 
not  as  a  mere  intruder,  it  cannot,  I  think,  be  made  available  by 
the  plaintiff  as  the  consideration  of  an  implied  assumpsit.  As 
to  him,  that  agreement  is  res  inter  alios  acta.  He  is  not  a  party 
to  it,  or  mentioned  in  it.  His  employment  by  the  government 
may  have  taken  place  long  after  the  agreement  was  made,  and 
have  had  no  reference  to  it.  If  any  contract  can  be  implied  from 
that  agreement,  in  favor  of  the  plaintiff,  it  must  be  a  contract 
to  transport  him  from  place  to  place,  according  to  the  terms  of 
the  agreement.  Suppose,  then,  the  cause  of  action,  instead  of 
being  for  an  injury  received  thi*ough  the  negligence  of  the  de- 
fendant, had  been  for  not  furnishing  the  necessary  cars,  or  not 
running  any  train :  could  the  plaintiff  recover  in  such  an  action  f 
Would  the  defendant  be  liable  for  its  failure  to  perform  the 
contract,  not  only  to  the  party  vnth  whom  the  contract  was 
made,  and  from  whom  the  consideration  was  received,  but  to  a 
third  party,  not  named  in  it,  and  from  whom  they  had  received 
nothing  ?    No  one  would  claim  this. 

It  may  be  said  that  the  implied  contract  vrith  the  plaintiff  is 
limited  to  an  undertaking  to  transport  safely  or  vdth  due  care. 
It  is  difficult  to  see,  however,  how  there  can  be  a  contract  to 
transport  safely  where  there  is  no  contract  to  transport  at  all. 
My  conclusion  therefore  is,  that  this  action  cannot  be  main- 
tained upon  the  basis  of  a  contract  eipress  or  implied* 

It  necessarily  follows  that  it  must  rest  exclusively  upon  that 
obligation  which  the  law  always  imposes  upon  every  one  who 
attempts  to  do  anything,  even  gratuitously,  for  another,  to  ex- 
ercise some  degree  of  care  and  skill  in  the  performance  of  what 
he  has  undertaken.  The  leading  case  on  this  subject  is  that  of 
Ooggs  V.  Bernard,  Ld.  Baym.  909.  There  the  defendant  had 
undertaken  to  take  several  hogsheads  of  brandy  belonging  to 
the  plaintiff  from  one  cellar  in  London,  and  to  deposit  them  in 
another;  and  in  the  process  of  moving  one  of  the  hogsheads  was 
staved,  and  the  brandy  lost  through  the  carelessness  of  the  de- 
fendant or  his  servants.  Although  it  did  not  appear  that  the 
defendant  was  to  receive  anything  for  his  services,  he  was  never- 
theless held  liable  by  the  whole  court. 

The  principle  of  this  case  has  never  since  been  doubted,  but 
there  has  been  some  confusion  in  the  subsequent  oases  as  to  the 
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true  nature  of  the  obligation^  and  as  to  the  form  of  the  remedy 
for  its  violation.  In  many  instances  suits  have  been  brought 
upon  the  supposition  that  an  implied  contract  arises  in  all  such 
cases  that  the  party  "will  exercise  due  care  and  diligence;  and 
the  language  of  Lord  Holt  in  Cogga  t.  Bernard^  supra,  undoubt- 
edly gives  countenance  to  this  idea.  He  seems  to  treat  the 
.  trust  and  confidence  reposed  as  a  sufficient  consideration  to  sup- 
port a  promise.  This  doctrine,  however,  can  hardly  be  consid- 
ered as  in  consonance  with  the  general  principles  of  the  common 
law.  In  addition  to  the  difficulty  of  bringing  mere  trust  and 
confidence  within  any  legal  definition  of  valuable  consideration, 
there  is  a  manifest  incongruity  in  raising  a  contract  to  do  with 
care  and  skill  that  which  the  party  is  under  no  legal  obligation 
to  do  at  all. 

The  duty  arises  in  such  cases,  I  apprehend,  entirely  indepen- 
dent of  any  contract,  either  expressed  or  implied.  The  principle 
upon  which  a  party  is  held  responsible  for  its  violation  does  not 
differ  very  essentially  in  its  nature  from  that  which  imposes  a 
liability  upon  the  owner  of  a  dangerous  animal  who  carelessly 
suffers  such  animal  to  run  at  large,  by  means  of  which  another 
sustains  injury,  or  upon  one  who  digs  a  ditch  for  some  lawful 
purpose  in  a  highway  and  carelessly  leaves  it  uncovered  at  night, 
to  the  injury  of  some  traveler  upon  the  road.  It  is  true,  it  may 
be  said  that  in  these  cases  the  duty  is  to  the  public,  while  in 
the  present  case,  if  it  exists  at  all,  it  is  to  the  individual;  but  the 
basis  of  the  liability  is  the  same  in  both  cases,  viz.,  the  culpable 
negligence  of  the  party.  All  actions  for  negligence  presuppose 
some  obligation  or  duty  violated.  Mere  negligence,  where 
there  was  no  legal  obligation  to  use  care,  as  where  a  man  digs 
a  pit  upon  his  own  land  and  carelessly  leaves  it  open,  affords 
no  ground  of  action.  But  where  there  is  anything  in-  the  cir- 
*  cumstances  to  create  a  duty,  either  to  an  individual  or  the  pub- 
lic, any  neglect  to  perform  that  duty,  from  which  injury  arises, 
is  actionable. 

The  present  case  falls  clearly  within  this  principle  of  liability. 
There  can  be  no  material  difference  between  a  gratuitous  under- 
taking to  transport  property  and  a  similar  undertaking  to  trans- 
port a  person.  If  either  is  injured  through  the  culpable  care- 
lessness of  the  carrier,  he  is  liable.  If,  according  to  the  case  of 
Coggs  V.  Bernard,  Ld.  Baym.  909,  and  the  subsequent  cases,  an 
obligation  to  exercise  care  arises  in  one  case,  it  must  also  in  the 
other. 

II  is  true  that,  according  to  the  authorities,  the  parly  in  such 
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cases  is  only  liable  for  gross  negligence.  But  what  will  amount  to 
gross  negligence  depends  upon  the  special  circumstances  of  each 
case.  It  has  been  held  that  when  the  condition  of  the  party 
charged  is  such  as  to  imply  peculiar  knowledge  and  skill,  the 
omission  to  exercise  such  skill  is  equivalent  to  gross  negligence. 
Thus  it  was  said  by  Lord  Loughborough  in  Shiella  v.  Black- 
bume,  1  H.  Black.  158,  that  "if  a  man  gratuitously  undertakes 
to  do  a  thing  to  the  best  of  his  skill,  when  his  situation  or  pro- 
fession is  such  as  to  imply  skill,  an  omission  of  that  skill  is  im- 
putable to  him  as  gross  negligence."  The  same  doctrine  ia 
advanced  by  Parke,  B.,  in  Wilson  v.  BreU,  11  Mee.  &  W.  lia. 
He  says:  ''  In  the  case  of  a  gratuitous  bailee,  where  his  profes- 
sion or  situation  is  such  as  to  imply  the  possession  of  competent 
skill,  he  is  equally  liable  for  the  neglect  to  use  it." 

I  regard  this  principle  as  peculiarly  applicable  to  railroad  com- 
panies, in  view  of  the  magnitude  of  the  interests  which  depend 
upon  the  skill  of  their  agents,  and  of  the  utter  powerlessness  of 
those  who  trust  to  that  skill  to  provide  for  their  own  security. 

This  case  is  not  like  that  of  WinierboUom  v.  Wright,  10  Mee. 
&  W.  109.  There  the  defendant  had  not  undertaken  to  trans- 
port the  plaintiff  either  gratuitously  or  otherwise.  He  was  simply 
bound  by  contract  with  the  government  to  furnish  and  keep  in 
repair  the  carriages  used  by  the  latter  in  transporting  the  mails. 
The  relations  of  the  parties  in  that  case  and  in  this  are  very 
different,  and  the  cases  cannot  be  considered  as  governed  by  the 
same  principles. 

I  entertain  no  doubt  that  in  all  cases  where  a  railroad  com- 
pany voluntarily  undertakes  to  convey  a  passenger  upon  their 
road,  whether  with  or  without  comx>ensation,  in  the  absence,  at 
least,  of  an  express  agreement  exempting  it  from  responsibility,, 
if  such  passenger  is  injured  by  the  culpable  negligence  or 
want  of  skill  of  the  agents  of  the  company,  the  latter  is  liable. 
The  matter  of  compensation  may  have  a  bearing  upon  the  degree 
of  negligence  for  which  the  company  is  liable.  That  question 
however,  does  not  arise  here.  Degrees  of  negligence  are  matters 
of  proof,  and  not  of  averment.  The  allegations  of  negligence 
in  this  complaint  are  sufficient,  whether  the  defendant  is  liable 
for  ordinary  or  only  for  gross  negligence. 

The  judgment  should  be  affirmed. 

Bbown,  J.,  also  delivered  an  opinion  for  afBrmanoe. 
All  the  judges  concurred. 
Judgment  affirmed. 
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Patmkkt  of  Farb  as  AFracTiNG  LiABiUTT  OF  Casrieb  of  Passbn- 
OKBS:  See  OitienwcUer  v.  Madison  A  I,  R,  R,  Co,,  61  Am.  Deo.  101,  note  109; 
Peten  v.  Rylands,  59  Id.  746,  note  749,  where  other  cases  are  ooUected. 
.  When  a  railroad  oompany  voltintarily  undertakes  to  carry  a  passenger  upon 
its  road,  though  without  compensation,  if  he  is  injured  by  the  culpable  neg- 
ligence of  the  agents  of  the  company,  it  is  liable,  in  the  absence  of  any  express 
a^eement  exempting  it:  Biaaell  ▼.  Michigan  etc,  R,  R,  Cos,,  22  N.  Y.  307; 
Perkins  v.  y.  T.  Cent.  R,  R.  Co.,  24  Id.  201;  CarroU  v.  Stolen  IsUmd  R,  R, 
Co.,  58  Id.  134,  all  citing  the  principal  case.  Without  an  express  exemption 
provided  by  contract,  a  railroad  company  is  liable  for  the  consequences  of  its 
negligence  to  all  persons  traveling  on  its  road  as  messengers  or  express  agents, 
to  the  same  extent  as  to  other  passengers:  BltUr  v.  Erie  R*y  Co.,  66  Id.  319, 
citing  the  principal  case. 

Railroad  Company's  Liabilitt  for  Injury  to  One  neither  Passen- 
ger nor  employee  is  governed  by  that  pervading  principle  of  social  duty 
founded  on  the  common  law,  that  every  person  must  so  conduct  his  own  af- 
fairs as  not  to  injure  the  rights  of  another,  expressed  in  the  legal  maxim.  Sic 
utere  tuo  ut  cdienum  non  Uedcu.  In  such  cases  there  is  no  relation  arising  out 
of  any  privity  of  contract:  Mad  River  etc,  R.  R.  Co.  v.  Barber,  G7  Am.  Dec 
312;  Kenchacker  v.  Cleveland  etc.  R.  R.  Co,,  62  Id.  246.  The  kw  always  im- 
poses upon  every  one  who  attempts  to  do  anything  for  another,  even  gratu- 
itously, some  degree  of  care  and  skill  in  the  performance  of  what  he  has  un- 
dertaken. Mere  negligence,  where  there  is  no  obligation  to  use  care,  affords 
no  ground  of  action;  but  where  there  is  anything  in  the  circumstances  to  cre- 
ate a  duty  to  an  individual  or  to  the  public,  any  neglect  to  perform  that  duty, 
from  which  injury  arises,  is  actionable:  New  York  A  N.  H.  R.  R,  Co.  v. 
Schuyler,  34  N.  Y.  52,  citing  the  principal  case.  An  injury  to  the  person  ol 
one  caused  by  or  resulting  from  the  negligence  of  another  is  a  tort;  because 
the  negligence  which  causes  it  is  the  breach  of  a  legal  duty,  not  of  a  contract: 
WeUs  V,  New  York  Cent.  R,  R.  Co.,  24  Id.  188,  citing  the  principal  case.  For 
an  injury  caused  by  negligence,  carriers  of  persons  may  be  liable,  not  upon  any 
contract,  express  or  implied,  but  for  the  \Iolation  of  a  duty  which  the  law 
imposes  upon  them:  Boniface  v.  Relyea,  5  Abb.  Pr.,  N.  S.,  268;  S.  C,  36 
How.  Pr.  465;  S.  C,  6  Robt  405. 

What  is  Gross  Neougencb  depends  upon  the  particular  circumstances 
of  each  case:  MeOralh  ▼.  Hudson  R.  R.  R.  Co.,  32  Barb.  155;  S.  C,  19  How. 
Pr.  224;  Phillips  v.  Rensselaer  dt  8.  R.  R.  Co.,  57  Barb.  652,  both  citing  the 
principal  case;  and  an  averment  of  negligence  in  a  pleading  is  sufficient  to 
admit  proof  of  gross  negligence:  Rocltford  etc.  R.  R.  Co.  v.  Phillips,  66  HI. 
652;  Ohio  etc.  R'y  Co.  v.  Selby,  47  Ind.  481,  both  citing  the  principal  case. 

The  principal  case  is  oitbd  in  B^ffett  v.  Troy  A  B.  R.  R.  Co.,  40  N.  Y. 
171,  to  the  point  that  one  taking  his  seat  in  a  railroad  car  for  transportation 
thereby  becomes  a  passenger;  and  in  Smith  v.  New  York  Cent.  R.  R.  Co.,  29 
Barb.  136,  to  the  point  that  carriers  of  human  beings  are  not  in  the  strid. 
sense,  perhaps  not  in  any  sense,  common  carriers. 
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Stobet  v.  Bbennak. 

[10  Kkw  Tobx,  SM.] 

New  Tobx  Statutx  to  Peeyknt  BBrmfo  and  Oamiko  giyes  the  pftrty  to 
a  wager  an  nnoonditioiial  right  to  recoyer  his  stake  from  the  stake-holder. 
The  fact  that  the  stake-holder,  after  the  determination  of  the  wager,  paid 
the  stakes  to  the  winner  by  direction  or  consent  of  the  loser,  is  no  de- 
fense to  an  action  afterwards  brou^t  by  the  latter,  under  the  statute. 

Whbkb  thsrk  18  No  EviDBNOX  TO  Wabbant  Jitbt  in  Finding  a  mate- 
rial fact,  the  Judge  is  not  at  liberty  to  leave  it  to  them  to  determine 
whether  or  not  such  fact  is  proved;  but  he  should  direct  them  to  find 
that  it  is  not  proved. 

Appeal  from  an  order  denying  a  new  trial.  The  nature  of 
the  action  and  of  the  questions  raised  appear  by  the  opinion. 

L.  Dremain,  for  the  appellant. 

N.  HiU,  for  the  respondent. 

By  Court,  Paiob,  J.  This  case  cannot  be  distinguished  from 
that  of  Riuchman  y.  Piicher^  1  N.  Y.  411,  which  was  an  action 
by  the  loser  of  a  bet,  on  the  event  of  a  trotting-match,  against 
the  stake-holder,  after  the  money  lost  had  been  paid  over  by 
the  stake-holder  to  the  winner;  and  in  which  action  the  court 
of  appeals  decided  that  the  loser  was  entitled  to  recover  the 
sum  deposited  by  him  with  the  stake-holder.  In  that  case  the 
loser,  after  the  wager  was  lost,  on  being  asked  by  the  defend-' 
ant  (the  stake-holder)  whether  he  had  any  objection  to  the  money 
being  paid  to  the  winner,  replied  that  he  was  satisfied,  and 
directed  the  defendant  to  pay  over  the  money.  In  the  present 
case,  immediately  after  the  wager  was  determined,  the  plaintifi! 
told  the  defendant  to  give  up  the  money,  referring  to  the  money 
staked  on  the  event  of  the  cock-fight,  and  said  it  was  Court- 
ney's, the  winner's,  money.  This  is  the  whole  evidence  in  rela- 
tion to  the  plaintiff's  direction  to  the  defendant  to  pay  over  the 
money.  It  is  therefore  not  a  case  of  conflicting  evidence. 
Upon  this  evidence  the  judge  charged  the  jury' that  if,  after  the 
cock-fight  had  terminated,  the  plaintiff,  without  regard  to  any 
wager,  directed  the  defendant  to  pay  the  money  to  Courtney, 
as  a  voluntary  gift  or  gratuity,  and  not  as  money  won  upon  the 
event  of  the  cock-fight,  the  verdict  should  be  for  the  defendant. 
It  soems  to  me  that  the  evidence  did  not  warrant  this  charge  to 
the  jury.  No  reasonable  interpretation  of  the  direction  and 
declaration  of  the  plaintiff,  having  reference  to  the  time  (being 
immediately  after  the  determination  of  the  wager)  and  the  cir- 
cumstances under  which  they  were  made,  could  possibly  author- 
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ize  an  inference  of  fact  that  the  plaintiff  intended  that  the 
money  should  be  deliyered  to  CJoartney,  not  as  haying  any  right 
to  it,  but  as  a  free  and  voluntary  gift  or  gratuity  of  the  plaintiff 
to  him.  It  was  within  fifteen  minutes  after  the  termination  of 
the  cock-fight  that  the  plaintiff  directed  the  defendant  to  give 
up  the  money  to  Courtney,  and  declared  that  it  was  his  money. 
The  language  used  by  the  plaintiff,  and  the  time  when  it  was 
uttered,  repel  the  idea  that  he  intended  to  make  a  gift  to  Court- 
ney. The  words  used  by  the  plaintiff,  ''  Give  up  that  money  to 
Courtney,"  are  the  appropriate  words  to  be  used  as  a  direction 
to  pay  it  oyer  to  Courtney  as  a  stake  won  by  him;  and  the  ad- 
ditional words,  "it  was  his,  Courtney's,  money,"  are  confirma- 
tiye  of  the  idea  that  such  was  the  intent  of  the  plaintiff.  The 
latter  words  are  a  recognition  that  the  money  was  already  Court- 
ney's by  reason  of  his  winning  of  the  wager;  and  the  natural 
sense  of  the  words,  "  giye  up  that  money,"  is,  pay  it  to  Court- 
ney, as  the  result  of  the  wager  entitles  him  to  it.  These  words, 
**  giye  up  that  money;  it  is  Courtney's  money,"  are  entirely  in- 
consistent with  the  idea  of  a  free  and  yoluntaiy  gift.  The  case 
of  Lewis  y.  Miner,  3  Denio,  105,  sustains  this  yiew  of  the  case. 
Upon  the  undisputed  evidence,  the  jury  were  not  at  liberty  to 
infer  that  the  plaintiff  directed  the  money  to  be  paid  over  as  a 
gift  to  Courtney;  and  the  judge  committed  an  error  in  leaving 
it  to  them  to  make  that  inference.  He  should  have  instructed 
them,  as  a  matter  of  law,  to  find  a  verdict  for  the  plaintiff. 
Where  the  judge  leaves  it  to  the  jury  to  infer  a  fact  not  war- 
ranted by  the  evidence,  it  is  error,  and  a  new  trial  will  be 
granted:  Odle  v.  WeOa,  12  Barb.  84;  Harris  v.  Wilson,  1  Wend. 
511;  SmaU  v.  Smith,  1  Denio,  583. 

The  idea  of  the  charge  was  probably  suggested  by  a  paragraph 
in  the  opinion  of  Judge  Jones  in  Rwckman  v.  Pitcher,  1  N.  T. 
410,  in  which  he  says  that  if  the  consent  and  direction  of  the 
loser,  that  the  stake-holder  pay  the  money  to  the  winner,  be  a 
justification  to  the  stake-holder,  it  *'  must  be  on  the  ground  that 
the  consent  and  direction  has  been  given  for  the  payment  of  the 
money,  not,  etc. ,  as  a  stake  won  by  the  winner,  but  as  money  of 
the  loser  directed  by  him  to  be  paid  to  the  winner,  etc.,  as  a  free 
and  voluntary  gift  or  gratuity,"  etc.  Judge  Jones  adds  to  these 
remarks, ''  that  it  would  be  highly  improbable,  I  will  not  say  im- 
possible, that  any  such  case  should  ever  occur,  and  perfect  good 
tfaith  exist."  It  would  be  doing  violence  both  to  the  language 
;and  intention  of  the  plaintiff  to  hold  that  he  directed  the  money 
deposited  by  him  in  the  defendant's  hands,  as  a  stake  upon  the 
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event  of  the  wager,  to  be  paid  to  Courtney,  not  as  money  won  by 
him,  bat  as  a  &ee  and  voluntary  gift  froin  him  to  the  plaintiff. 

The  object  of  the  statute  to  prevent  betting  and  gaming  was 
the  protection  of  the  public  morals.  The  act  being  enacted  for 
the  public  good,  it  should  be  so  construed  as  to  attain  as  far  as 
possible  the  end  proposed,  by  suppressing  the  mischief  against 
which  it  was  directed.  To  sustain  the  charge  in  this  case  would 
be  a  substantial  abrogation  of  the  statute,  as  it  would  suggest 
a  way  in  which  its  benign  provisions  could  in  most  cases  be 
evaded,  and  its  policy  defeated. 

In  my  opinion,  the  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

DsNio,  0.  J.  If  I  had  been  a  judge  in  the  case  of  BiLckman 
V.  Pitcher,  reported  in  1  N.  T.  892, 1  should  not  have  concurred 
in  the  decision  of  the  court,  but  should  have  dissented  with 
Judge  Bronson.  But  the  point  having  been  deliberately  deter- 
mined that  an  action  will  lie  against  a  stake-holder  who  has  paid 
over  the  bet  to  the  winner,  after  the  event,  by  the  direction  of 
the  loser,  we  are  bound  to  apply  the  law  thus  settled  to  the 
present  and  all  subsequent  cases. 

In  this  case  the  defendant  was  a  stake-holder  of  the  money 
sought  to  be  recovered,  and  after  the  fight  had  taken  place  and 
the  event  had  been  ascertained,  the  plaintiff,  who  had  deposited 
his  part  of  the  money  as  a  bet  on  the  event  of  the  game,  directed 
the  defendant,  who  lyas  stake-holder,  to  give  up  the  money  to 
Courtney,  the  other  party  to  the  bet,  saying  it  was  his,  Court- 
ney's, money.  The  necessaiy  and  unavoidable  inference  from 
this  was  that  the  event  had  been  determined  in  Courtney's 
favor;  that  the  plaintiff  acquiesced,  admitted  himself  to  be  the 
loser,  and  directed  the  payment  to  be  made  upon  the  footing  of 
money  lost  to  Courtney  by  the  determination  of  the  game  in  his 
favor.  There  was  not  the  slightest  evidence,  nor  any  reason  to 
believe,  or  even  to  suspect,  that  the  plaintiff  directed  the  pay- 
ment to  be  made  as  a  gift  or  gratuity,  irrespective  of  the  bet, 
and.  the  judge  erred  in  submitting  such  a  theoxy  to  the  jury. 

The  judgment  should  be  reversed. 

All  tiie  judges  who  heard  the  argument  concurred. 

Judgment  reversed,  and  new  trial  ordered. 


Instruction  AssuMnvo  Htpothrsis  at  Variance  with  Fact  should  nol 
be  given  to  the  jury:  See  WirUz  v.  Morrison^  67  Am.  Dee.  658.  The  submit- 
tioQ  to  the  jury  of  a  question  of  fact  for  a  finding,  if  there  is  no  sufficient  evi- 
denoe  of  such  fact,  is  erroneous:  OcUther  v.  Myrick,  G6  Id.  316,  noU  .326, 
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where  other  oaaee  are  collected;  ffeim  y.  MeCauglian^  Id.  688,  note  603, 
where  other  caaee  are  collelbted;  LiddU  v.  Hodgea,  2  Boew.  544;  Mark  v.  Hud- 
mm  B,  B.  Co.,  66  How.  Pr.  120,  both  citing  the  principal  case.  A  judge  ia 
not  at  liberty  to  instruct  a  jory  to  base  their  findings  apon  a  hypothesis  un- 
warranted by  the  evidence:  Bonuy,  Lewis,  2  Keyes,  359;  S.  C,  4  Abb.  App. 
Dec  124,  citing  the  principal  case. 

Waobr,  when  Regoverabls:  See  Johnson  t.  Fail,  65  Am.  Dec  518,  not* 
519,  where  other  cases  are  collected. 

RsoovERT  07  Monet  Paid  on  Waoer  ob  Lost  bt  Gamino:  See  Morgan  ▼. 
Orqf,  49  Am.  Dec  273,  note  274;  Tarteton  v.  Baker,  44  Id.  358,  notjbe  360, 
where  other  cases  are  collected;  Hicberton  v.  Benson,  40  Id.  115;  S.  C,  Id. 
118;  Hoekaday  v.  WUUs,  Id.  606;  Allen  v.  Dodd,  Id.  632. 

Monet  Deposited  on  Wageb,  when  mat  be  Recovered  Back,  and 
when  not:  See  Bledsoe  v.  ITiompson,  57  Am.  Dec  777,  note,  778,  where  other 
cases  are  collected.  A  sum  of  money  paid  as  a  wager  may  be  recovered  back: 
Bendrickson  y.  Beers,  6  Bosw.  644,  citing  the  principal  case  And  even  if  it 
is  paid  with  the  authority  and  consent  of  the  depositor,  it  may  be  recovered 
from  the  stake-holder:  Mahoney  r.  O'Callaghan,  38  N.  Y.  Super.  Ct.  465,  citing 
the  principal  case. 

The  principal  case  is  cited  in  Brush  y.  Kohn,  14  Abb.  Pr.  52,  to  the 
point  that  errors  reviewable  only  on  a  case  include  a  misdirection  by  the 
judge. 


Pabtbedge  v.  Gilbebt. 

[15  Kkw  Toss.  601.] 
GOKTBTANCES  OF  ADJOINING  BUILDINOS  HAVINO   PaRTT-WALL  TO  DIFFERENT 

Grantees,  the  center  line  of  the  wall  being  made  the  boundary  between 
them,  give  to  each  grantee  a  right  to  have  his  building  supported  by 
means  of  his  neighbor's  half  of  the  wall.  When  either  building  becomes, 
by  age  and  decay,  so  dilapidated  that  rebuilding  becomes  necessary,  its 
o^ner  may  for  that  purpose,  and  on  reasonable  notice  to  the  adjoining 
tenant,  and  using  proper  care  and  skill,  take  down  and  rebuild  the  party- 
wall,  without  incurring  liability  to  the  other  tenant. 

Appeal  from  a  judgment  of  the  New  York  superior  court. 
The  plaintiffs  were  tenants  of  the  store  No.  18  Oourtlandt  street, 
and  the  defendants  were  owners  of  No.  20,  adjoining.  These 
buildings  depended  for  support  on  a  party-wall  between  them. 
The  landlord  of  plaintiffs  and  the  defendants  each  held  their 
respective  buildings  by  conveyances  from  a  former  owner  of 
both  lots,  which  deeds  conveyed  the  premises  with  all  easements, 
etc.  The  defendants'  building  became  so  old  and  dilapidated 
that  tearing  it  down  to  rebuild  became  necessary;  and  in  order 
to  accomplish  this,  they  found  it  absolutely  needful  to  tear  down 
and  rebuild  the  party-wall,  which  they  did,  using  all  due  care 
and  skill,  etc.  In  answer  to  special  questions  put  by  the  pre- 
siding judge,  the  jury  found  that  the  removal  of  the  wall  was  a 
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necesaaiy  measure  of  prudence  under  the  circumstances.  The 
question  of  the  legal  right  of  the  defendants  to  remove  the  wall 
was  reserved  by  the  judge  for  the  opinion  of  the  court  upon  ex- 
ceptions; and  after  argument,  the  defendants  had  judgment, 
from  which  plaintifis  appealed.  The  argument  and  decision  be- 
low are  reported  in  3  Duer,  185. 

S.  P.  Nash,  for  the  appellant. 

John  D.  Sherwood,  for  the  respondent. 

By  Court,  Shankland,  J.  I  am  of  opinion  that  the  legal 
effect  of  the  several  conveyances  to  lots  Nos.  18  and  20 
stated  in  the  case,  was  to  v£st  the  title  in  the  respective  own- 
ers to  the  center  of  the  division  wall,  from  its  top  down  to 
the  crown  of  the  arch  of  the  passage-way,  and  thence  down 
to  the  center  of  the  passage.  Each  owner  had  also  the  right 
to  the  support  of  the  wall  afforded  by  the  leg  of  the  arch  which 
rested  on  the  land  of  the  other.  Whether  this  right  of  sup- 
port is  derived  from  an  implied  contract  or  covenant,  or  res- 
ervation, arising  out  of  the  deed,  executed  when  the  title  to  the 
two  houses  was  severed  by  the  original  owner  of  both,  or  whether 
it  springs  out  of  the  necessity  imposed  by  the  law  of  vicinage,  is 
of  but  little  consequence.  In  either  case  the  right  is  the  same, 
so  far  as  the  question  here  involved  is  concerned.  The  more 
important  question,  and  on  which  the  parties  differ,  is  the  right 
of  one  owner  thus  situated  to  do  the  acts  complained  of  in  this 
ease.  The  jury  having  found  that  the  party-wall  and  arch  were 
in  such  a  condition  that  a  just  regard  for  life  and  property  ren- 
dered their  removal  necessary,  and  that  the  stores  in  their  then 
condition  were  unfit  for  occupation,  it  seems  to  me  to  follow,  as 
a  necessary  legal  right,  that  the  defendants  might  remove  them 
and  rebuild  others  in  their  places,  doing  no  unnecessary  damage, 
as  in  this  case. 

If  the  defendants  could  have  removed  one  half  of  the  party- 
wall,  without  removing  the  other  half  also,  they  would  have 
been  liable  for  removing  the  latter;  but  the  whole  evidence  es- 
tablished the  fact  that  this  was  impossible.  If  the  power  to 
remove  this  dilapidated  wall  did  not  exist,  then  the  defendants 
would  have  to  submit  to  the  inconvenience  and  danger  of  occu' 
pying  their  store  with  this  impending  ruin  hanging  over  them, 
or  to  abandon  it  until  the  plaintiffs  or  their  landlord  saw  fit  to 
join  in  the  act  of  rebuilding.  Such  a  result  would  be  a  disgrace 
to  the  laws  of  any  civilized  nation. 

The  case  of  Campbdt  v.  Mei^inr^  4  Johns.  Ch.  334  [8  Am.  Dec. 
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570],  went  farther  than  this  case  requires.  There  the  chancellor 
held  the  defendant  liable  to  contribute  to  the  expense  of  erect- 
ing a  wall  under  similar  circumstances.  Of  course  it  assumed 
the  taking  down  the  old  wall  to  have  been  justified,  which  is  as  far 
as  is  necessary  to  go  in  this  case.  I  know  that  case  has  been  ques- 
tioned in  some  subsequent  ones:  Sherred  y.  Cisco^  4  Sandf.  480; 
but  to  me  it  seems  to  stand  on  a  firm  foundation.  The  equity 
jurisdiction  which  formerly  existed  in  the  court  of  chancery  is 
now  Tested  in  the  supreme  court,  so  that  if  there  was  a  distinc- 
tion between  the  powers  of  the  two  courts,  oyer  these  questions, 
it  no  longer  exists. 

But  the  right  to  take  down  the  party-wall  in  case  of  necessity, 
and  rebuild,  may  be  well  founded  on  an  implied  reservation  in 
the  grant,  when  William  S;  Smith,  who  owned  both  lots,  con- 
veyed lot  18  to  Burrowes  in  1796.  Olearly,  he  granted  the  right 
to  Burrowes  to  have  his  hidf  of  the  wall  supported  by  that  leg 
of  the  arch  which  rested  on  the  land  he.  Smith,  retained;  not 
only  during  the  existence  of  the  arch  and  wall  then  there,  but 
it  was  a  perpetual  easement;  as  much  so,  and  as  enduring,  as 
the  easement  of  the  passage-way  itself. 

The  easement  that  grant  conferred  on  Burrowes,  as  to  one  leg 
of  the  arch,  it  reserved  to  Smith  as  to  the  other  leg  of  the  arch. 
The  two  tenements  became,  as  to  their  easements,  both  dominant 
and  servient  tenements,  by  virtue  of  the  same  grant.  In  all 
such  cases  the  right  to  enter  into  and  upon  the  servient  tene- 
ment to  make  repairs,  in  case  of  necessity,  always  exists.  This 
class  of  easements  is  properly  termed  ''  easements  of  necessity:" 
Law  of  Easements,  53;  and  arise  out  of  some  act  of  the  owners 
of  the  dominant  and  servient  tenement,  vdthout  which  the  in- 
tention of  the  parties  to  the  severance  cannot  be  carried  into 
effect,  or  their  rights  be  enjoyed. 

If  the  easement  of  the  plaintiffs  to  pass  through  the  passage- 
way had  not  been  extinguished  by  its  being  bricked  up  in  1834, 
by  the  consent  of  the  owner  of  lot  No.  18,  and  the  new  wall 
erected  by  the  defendants  carried  down  to  the  earth  by  the  con- 
sent of  the  plaintiffs'  landlord,  it  is  clear  that  an  action  could 
have  been  maintained  for  thus  changing  the  wall  in  that  par- 
ticular. But  it  was  proved  that  the  owner  of  No.  18  assented 
to  the  destruction  of  the  easement  of  the  passage-way,  and  no 
claim  is  made  on  that  account  in  this  action.  It  was  dombtless 
a  benefit  to  both  parties. 

The  case  of  Mails  v.  Hawkins,  5  Taunt.  20,  cited  by  the  appel- 
lants' counsel,  is  an  authority  to  prove  that  the  parties  owned 
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ihis  wall,  eaoli  one  half  in  eeveraltj;  but  nothing  further. 
There  the  parties  owned  adjoining  lands,  and  had  built  a  party- 
wall  at  joint  expense,  one  half  on  the  land  of  each.  The  plain- 
tiff subsequently  raised  the  wall  higher  than  it  had  formerly 
been,  for  the  purpose  of  adding  to  the  buildings  on  his  side; 
•and  it  was  for  tearing  down  this  addition  to  the  old  wall  that  the 
action  of  trespass  was  brought  and  sustained,  for  that  half  of 
the  new  wall  which  was  over  or  upon  the  plaintiff's  land.  But 
ihe  right  to  tear  down  a  ruinous  party-wall  was  not  in  question 
•in  the  case,  and  it  therefore  throws  no  light  on  the  subject. 

The  appellants'  counsel  concede  that  the  defendants  would 
haye  the  right,  in  case  of  a  party-wall  out  of  repair,  to  enter 
upon  it  for  the  purpose  of  repair.  I  think  rebuilding  it  in  case 
•of  necessity  for  so  thorough  a  work  is  repairing  it,  within  the 
proper  meaning  of  that  term. 

The  defendants  claim  that  the  party-wall  was  in  so  dangerous 
A  state  that  they  had  the  right  to  abate  it  as  a  priTate  nuisance. 
But  I  doubt  whether  the  law  applicable  to  the  subject  would 
warrant  them  in  tearing  down  the  archway,  or  digging  into  the 
foundation:  Jone»  y.  WiUiama,  11  Mee.  &  W.  176;  Adams  v. 
Rivers,  11  Barb.  890.  I  do  not  place  my  opinion  on  that  branch 
of  the  defense. 

The  appellants  ask  for  a  new  trial  for  the  improper  admission 
-of  evidence,  which  was  objected  to  by  him.  But  the  evidence 
was  strictly  admissible,  as  tending  to  prove  that  the  work  was 
done  with  the  least  possible  damage  to  the  plaintiffs'  business, 
«nd  the  reasons  .therefor. 

The  questions  propounded  to  the  jury  were  so  framed  as  to 
•cover  all  the  material  issues  between  the  parties,  and  the  re- 
sponses to  them  by  the  jury  were  equivalent  to  a  special  ver- 
'dict.  There  was  no  error  in  this  respect,  and  the  judgment 
^boiiid  be  affirmed. 

Denio,  0.  J.  There  is  no  question  in  this  case  as  to  the  right 
•of  way  between  the  two  stores,  by  which  access  to  the  ground 
in  the  rear  was  provided  for  when  the  buildings  were  erected. 
The  passage  was  closed  long  before  the  plaintiffs  became  les- 
sees. No  such  right  of  way  was  demised  to  them,  and  they 
-cannot,  and  do  not,  make  any  complaint  for  having  been  de- 
prived of  it.  The  same  remark  is  true  as  to  the  trespass,  if  it 
was  a  trespass,  committed  by  the  defendants  in  placing  the  new 
wall  in  part  upon  land  which  did  not  belong  to  them,  but  which 
was  the  freehold  of  Surgefc,  the  adjoining  proprietor.  If  they 
4iad  no  right  to  do  this  under  the  circumstances,  as  against 
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Surget,  the  plaintifiEis'  landlord,  still  the  plaintiffs  were  not  in- 
jured. The  new  wall  waH  upon  the  precise  site  of  the  one  which 
existed  when  the  plaintiffs  took  their  lease.  Besides,  there 
is  reason  to  infer  from  the  evidence  that  there  was  a  mutual 
understanding  between  the  defendants  and  Surget  as  to  the 
situation  of  the  new  wall;  for  he  is  found  co-operating  with 
them  in  renewing  the  old  one  by  erecting  the  temporary  parti- 
tion; and  he  soon  after  rebuilt  his  own  store,  making  use  of  the 
new  wall  for  its  support.  In  regard  to  the  injury  for  which  the 
action  is  brought,  to  wit,  the  damage  to  their  goods  and  the  in- 
terruption of  their  business,  the  plaintiffs  are  in  the  same  sit- 
uation which  their  landlord  would  have  been  if  he  had  occupied 
the  store  instead  of  leasing  it,  and  had  sustained  the  damages 
complained  of  without  having  consented  to  what  the  defendants 
did.  The  first  question  then  is.  What  were  the  rights  and 
duties  of  these  respective  proprietors  as  to  the  wall  in  question 
as  between  each  other,  after  Smith,  the  proprietor  of  the  whole 
land  on  which  both  buildings  were  situated,  conveyed  the  east- 
erly lot,  which  was  afterwards  leased  to  the  plaintiffs?  The 
building  upon  that  lot  was  supported  by  the  arch  and  the  com- 
mon wall  between  the  two  buildings.  The  conveyance,  as  it 
embraced  just  half  the  original  lot,  bounded  the  grantee  by  the 
middle  of  the  arch  and  the  center  of  the  wall.  It'  is  to  be  pre- 
sumed that  the  wall  was  then  sufficiently  strong  to  answer  the 
purposes  for  which  it  was  built,  and  that  both  edifices  were  in 
a  tenantable  condition. 

It  would  seem  to  be  clear,  upon  the  most  obvious  principles 
of  justice,  that  Smith  could  not,  as  against  his  grantee,  have 
immediately  taken  down  the  wall,  and  thus  have  deprived  the 
building  on  the  lot  he  had  conveyed  of  its  support.  He  could 
not  cut  the  wall  through  the  center  and  take  down  the  part  which 
stood  upon  his  own  land.  This  would  have  destroyed  the  whole 
wall  as  effectually  as  though  he  had  professedly  taken  down  the 
whole.  There  is  a  late  case  in  the  English  court  of  exchequer 
precisely  in  point.  One  Halliday  hold  a  mortgage  containirg  a 
power  of  sale  upon  two  houses,  which  had  been  built  at  the 
same  time,  and  adjoined  each  other.  Upon  a  sale  under  the 
power,  the  plaintiff  purchased  one  of  the  houses,  which  was  con- 
veyed to  him.  The  defendant  purchased  the  other  house  unc^er 
the  same  power,  and  took  a  conveyance  of  a  subsequent  date. 
The  defendant,  in  excavating  for  a  sewer  upon  his  own  premises, 
caused  the  walls  of  the  plaintiff's  house  to  give  way,  and  the 
action  was  brought  for  this  injury,  and  the  plaintiff  recovered  a 
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Terdict.  Parke,  B.,  interrupted  the  defendant's  counsel  ou  the 
motion  for  a  new  trial  with  the  inquiry,  *'  Did  not  the  mort- 
gagee by  making  one  assignment  before  the  other,  in  efifect 
grant  a  right  of  support  ?  "  The  counsel  controverted  the  posi- 
tion. The  verdict  was  sustained;  the  opinion  of  the  court 
being  given  by  Pollock,  C.  B.  He  said:  **  It  seems  to  be  clear 
that  where  a  number  of  houses  are  built  upon  a  plat  of  ground, 
all  the  houses  belonging  to  the  same  person  being  all  built  to- 
gether, and  each  obviously  requiring  the  mutual  support  of  its 
neighbors  for  their  common  protection  and  security,  such  right 
of  mutual  support  equally  exists,  whethev  the  owner  parts  first 
with  one  house  and  then  with  the  other,  or  with  two  together; 
the  ownership  of  the  latter  being  afterwards  divided,  either  by 

sale,  mortgage,  devise,  or  by  any  other  means It  seems 

to  be  purely  a  matter  of  common  sense  that  the  possessors  are 
not  to  be  deprived  of  that  mutual  support,  and  that  a  person 
in  possession  of  one  of  the  houses  shall  uot  be  permitted  to 
say  to  his  neighbors,  '  You  are  not  entitled  to  the  protection  of 
my  house;  I  will  pull  it  down  to  the  ground,  and  let  the  houses 
on  each  side  of  it  collapse,  and  fall  into  the  ruins:'"  Richards 
V.  Rose,  9  Exch.  218;  S.  0.,  24  Eng.  L.  &  Eq.  406.  In  Brown 
V.  Windsor,  1  Cromp.  k  J.  20,  the  plaintiff  had  built  his  house 
against  the  defendant's  by  his  express  permission,  and  had  en- 
joyed the  easement  tweniy-six  years.  Then  the  defendant,  in 
undermining  his  own  wall,  injured  the  plaintiff's  house.  It 
was  held  that  the  plaintiff  could  sustain  an  action.  It  was  con- 
sidered that  the  plaintiff  had  established  an  easement  for  the 
support  of  his  wall,  by  express  agreement  made  when  the  house 
was  erected,  and  also  by  prescription.  These  authorities  are 
sufficient  to  show  that,  as  the  law  is  understood  in  England,  the 
plaintiff's  original  right  to  the  support  of  the  store  by  the  com- 
mon vmll  was  complete;  and  I  am  not  aware  of  any  authority  to 
the  contrary  in  this  state  or  elsewhere. 

It  does  not  follow  from  what  has  been  said  that  in  every  case 
where  one  building  requires  the  support  of  another  which  it 
adjoins,  and  they  belong  to  different  owners,  there  is  an  ease- 
ment for  support  in  favor  of  the  former  against  the  latter.  The 
rule  is  otherwise.  In  Peyton  v.  Mayor  etc.  of  London,  9  Bam. 
&  Cress.  725,  the  defendant  was  sued  for  taking  down  his  own 
house  without  using  any  precautions  to  prevent  the  plaintiff's, 
which  adjoined  it,  from  falling,  in  consequence  of  which  the 
plaintiff's  house  was  injured,  and  in  part  fell  down.  It  was 
not  shown  that  the  plaintiff  was  entitled  to  have  his  house  sup- 
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ported  by  the  defendant's  house.  Lord  Tenterden,  before 
whom  the  case  was  tried,  was  of  opinion  that  it  was  the  duty  of 
the  plaintiff  to  support  his  own  house;  and  accordingly  directed 
a  nonsuit,  which  was  sustained  by  the  court  of  king's  bench. 
This  is  analogous  to  the  doctrine  that  a  man  may,  in  general, 
do  what  he  will  on  his  own  land,  so  that  ho  do  not  affect  the  ad- 
joining premises  of  his  neighbor,  in  their  natural  state:  Lasala 
V.  EoJbrook,  4  Paige,  169  [26  Am.  Dec.  524];  RadcUff's  Ex'r  v. 
Mayor  etc.  of  Brooklyn,  4  N.  Y.  195  [53  Am.  Dec.  357];  PanUm 
V.  Holland,  17  Johns.  92  [8  Am.  Dec.  369];  WyaU  v.  Harrison,  3 
Bam.  &  Adol.  871;  Farrand  v.  Marshall,  21  Barb.  409.  •  But  if 
a  person  digging  on  his  own  land,  or  taking  down  an  adjoining 
house,  does  the  work  so  n^ligently  that  his  neighbor's  prem- 
ises are  thereby  injured,  an  action  lies:  Id.;  and  Walters  v. 
Pfeil,  1  Moo.  &  M.  362.  So  if  the  owner  of  a  building  not 
subject  to  an  easement  for  the  support  of  an  adjoining  build- 
ing, but  which  actually  supports  to  any  extent  such  adjoining 
building,  takes  his  own  structure  down  without  giving  timely 
notice  to  the  adjoining  proprietor,  so  as  to  enable  him  to  protect 
his  building,  and  damages  result,  the  former  is  responsible:  Pey- 
ton V.  Mayor  etc.  of  London,  supra;  Lasala  v.  Holbrook,  supra: 

In  this  case,  we  hold  that  the  owner  of  the  building  occupied 
by  the  plaintiffis  was  entitled  to  have  it  supported  by  the  com- 
mon wall  while  that  wall  remained  in  a  condition  to  uphold  it. 
But  the  jury  have  found  that  the  wall,  and  the  arch  on  which  it 
stood,  were  so  decayed  and  ruinous  that  a  just  regard  to  the 
safety  of  life  and  properly  rendered  their  removal  necessary, 
and  that  the  buildings,  on  that  account,  were  not  safe  to  be 
occupied  for  stores  for  the  year  ensuing  the  time  the  defend* 
ants  commenced  their  wall.  They  have  also  found,  what  seems 
quite  obvious,  that  the  wall  could  not  be  split  through  the  cen- 
ter, so  as  to  leave  the  half  which  was  on  the  plaintiffs'  lot  stand- 
ing after  the,  other  half  was  taken  down;  and  that  the  outer 
walls  and  the  interior  structure  of  the  defendants'  store  could 
not  be  taken  down  without  prostrating  the  wall.  What,  then, 
is  the  law  in  such  a  case?  Must  the  party  who  is  ready  to  re- 
build await  the  actual  falling  down  of  his  store,  if  the  adjoin- 
ing owner  is  unwilling,  or,  from  having  parted  with  the  posses- 
sion of  his  property  for  a  term,  is  unable  to  join  in  rebuilding 
the  wall  ?  This  position  would  be  highly  unreasonable,  and  it 
is  not  sustained  by  any  authority. 

In  a  ease  like  this  in  all  its  material  features.  Chancellor  Kent 
decided  that  the  devisee  of  the  party  who  had  stood  out  against 
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haTiDg  fhe  old  wall  taken  down  was  bound,  in  equity,  to  pay 
one  half  of  the  cost  of  the  new  wall  to  the  owner  of  the  adjoin-, 
ing  building,  who  had  erected  it.  This  was  going  further  than 
is  required  to  sustain  the  defendants  in  this  case.  The  decision, 
of  course,  includes  the  establishment  of  the  right  of  the  plain- 
tiff to  take  down  the  old  and  erect  the  new  wall;  for  if  that  was 
on  illegal  act,  no  claim  to  contribution  would  have  arisen  out  of 
it.  The  learned  chancellor  accordingly  quotes  Pothier  to  show 
that  no  action  would  lie  for  the  inconvenience  occasioned  to  the 
party  who  refused  to  unite  in  rebuilding  the  wall,  as  follows: 
''  If  I  necessarily  depriye  my  neighbor  of  the  profits  of  his  busi- 
ness, arising  from  tiie  use  of  his  side  of  the  wall,  during  the 
time  of  the  repair  of  the  party-wall,  I  am  not  bound  to  indem- 
nify him  for  his  loss,  because  I  am  only  in  the  exercise  of  a  law- 
ful right,  unless  I  consume  unnecessary  time  in  the  construction 
of  the  wall/'  So  Domat,  in  treating  of  "  services,"  lays  it  down 
that  where  it  is  necessaiy  to  rebuild  a  wall  which  serves  for  bear- 
ing a  building  or  supporting  anything  belonging  to  another 
person,  he  who  is  owner  of  the  wall,  or  who  ought  to  maintain 
it  in  good  condition,  will  be  liable  only  for  the  charges  neces- 
saiy to  repair  the  wall;  and  whatever  is  laid  out,  either  in  de- 
molishing that  which  rested  on  the  wall  or  in  supporting  it,  will 
be  borne  by  the  person  who  had  the  right  to  rest  the  said  thing 
on  the  wall:  Domat's  Civil  Law,  b.  1,  tit.  12,  sec.  6. 

I  have  noticed  these  authorities,  not  because  I  conceive  that 
the  subject  of  division  walls  is  regulated  in  this  country  by  the 
civil  law,  but  to  show  that  even  by  applying  these  principles, 
which  are  quite  as  favorable  to  parties  claiming  services  upon 
the  lands  of  others  as  the  common  law,  the  defendants  would 
not,  upon  the  facts  foimd,  have  been  liable  to  an  action  for  tak- 
ing down  this  wall. 

My  view  of  the  rights  of  these  parties  is  this:  Each  had  a 
title  to  the  soil  to  the  division  line,  which  was  the  center  of  the 
arch  and  wall;  but  this  title  was  qualified  by  the  easement  which 
each  owner  had  of  supporting  his  building  by  means  of  tliu 
common  wall.  As  the  half  of  the  wall  standing  on  the  land  of 
the  owner  would  not  alone  afford  the  requisite  support,  because 
the  whole  of  the  arch  and  the  entire  thickness  of  the  wall  was 
required  for  that  purpose,  the  law  gave  him  an  interest  in  the 
nature  of  an  easement,  in  the  part  of  the  wall  standing  on  the 
land  of  the  other  party.  This  right  existed  as  long  as  the  wall 
continued  to  be  sufficient  for  that  purpose,  and  the  respective 
buildings  remained  in  a  condition  to  need  and  to  enjoy  that  sup- 
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port.  When  this  ceased  to  be  the  case,  and  it  became  necessary 
to  take  down  the  wall  and  rebuild  the  stores,  either  the  interest 
of  each  proprietor  in  the  land  of  the  other  ceased  with  the  ex- 
istence of  the  state  of  things  which  had  created  it,  or  each  was 
entitled  to  call  upon  the  other  to  contribute  towards  rebuilding 
the  wall  on  the  same  site,  and  in  case  of  his  default  to  build  it 
himself,  and  call  upon  the  other  owner  to  reimburse  him  one 
half  of  the  expense.  The  yiew  of  Chancellor  Kent  was,  that 
the  mutual  rights  of  the  several  owners  against  each  other  con- 
tinued, and  that  either  might  rebuild  in  case  the  other  refused 
to  co-operate,  and  claim  contribution  from  the  de&ulting  owner. 
In  a  case  which  was  determined  in  the  superior  court  of  New 
York,  tbbt  court  held  that  the  mutual  easement  ceased  with  the 
destruction  of  the  buildings  and  the  wall  by  fire,  and  that  the 
respective  parties  were  remitted  to  their  original  unqualified 
title  to  the  division  line:  Sherred  v.  Cisco,  4  Sandf.  480. 

I  do  not  perceive  any  solid  distinction  between  a  total  de- 
struction of  the  wall  and  buildings  and  a  state  of  things  which 
should  require  the  whole  to  be  rebuilt  from  the  foundation.  In 
either  case  there  is  great  force  in  saying  that  the  mutual  ease- 
ments have  become  inapplicable,  and  that  each  proprietor  may 
build  as  he  pleases  upon  his  own  land,  without  any  obligation 
to  accommodate  the  other.  Circumstances  may  have  materially 
changed  since  the  adjoining  proprietors  were  content  with  such 
walls  as  would  have  supported  two  adjoining  dwellings.  If  the 
right  of  mutual  support  continues  by  means  of  the  original 
arrangement,  or  by  prescription,  it  is  for  just  such  an  easement 
as  was  originally  conceded,  or  which  has  been  established  by 
long  enjoyment.  But  in  the  changing  condition  of  our  cities 
and  villages,  it  must  often  happen,  as  it  did  actually  happen  in 
this  case,  that  edifices  of  different  dimensions,  and  an  entirely 
different  character,  would  be  required.  And  it  might  happen, 
too,  that  the  views  of  one  of  the  proprietors,  as  to  the  value  and 
extent  of  the  new  buildings,  would  essentially  differ  from  those 
of  the  other;  and  the  division  wall  which  would  suit  one  of 
them  would  be  inapplicable  to  the  objects  of  the  other.  If  it 
were  necessary  to  determine  this  point  in  this  case,  I  should  be 
strongly  inclined  to  adopt  the  views  of  the  late  Judge  Sand- 
ford,  iu  delivering  the  opinion  of  the  superior  court  in  the  case 
just  cited.  But  it  is  unnecessary,  and  might  be  improper,  to 
pass  upon  that  important  practical  question  in  this  case;  for,  it 
being  distinctly  found  that  this  wail  and  these  old  buildings  were 
no  longer  fit  to  stand,  the  defendants  violated  no  right  which 
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existed  in  the  adjoining^  proprietors  in  taking  down  their  own 
bui  ding.  This  made  it  absolutely  necessary  to  take  down  the 
wall.  It  would  have  fallen  of  itself  if  the  defendants  had  not 
directly  disturbed  anything  beyond  their  own  premises.  It  was 
a  benefit  and  not  an  injury  to  the  plaintiffs  that  the  defendants 
carefully  took  down  the  wall  instead  of  suffering  it  to  fall  by  its 
own  weight.  They  gave  them  timely  notice  to  provide  for  the 
security  of  their  property.  Although  they  have  suffered  dam- 
ages, it  is  not  owing  to  any  wrongful  act  of  the  defendants,  but 
to  the  misfortune  of  the  plaintiffs  in  occupying  a  building  which, 
if  not  actually  untenantable,  adjoined  a  wall  and  another  build- 
ing  which  were  so  far  dilapidated  that  they  required  to  be  taken 
down.  If  the  mutual  easement  for  support  had  ceased,  the 
plaintiffs  could  not  call  upon  the  defendants  to  erect  another 
wall.  Their  resort,  if  they  had  any,  would  be  against  their  own 
landlord.  But  the  defendants  did  provide  a  new  wall,  which, 
when  completed,  furnished  the  support  of  which  the  plaintifEs 
had  been  temporarily  deprived.  If  the  right  continued  for  each 
of  the  proprietors  to  call  upon  the  other  to  join  in  building  a  new 
wall,  still  the  plaintiffs  have  no  ground  for  complaint;  for  the 
defendants  have  committed  no  breach  of  their  obligation  in  that 
respect.  Either  with  or  without  the  co-operation  of  the  plain- 
tiffs' landlord,  the  defendants  have  erected  a  new  wall,  as  bene- 
ficial, at  least,  for  the  plaintiffs'  purposes  as  the  old  one  was  in  its 
best  estate.  Due  notice  was  given  to  the  plaintiffs  of  what  the 
defendants  were  about  to  do.  There  was  no  unnecessary  delay 
in  completing  the  work^  and  no  want  of  care  or  skiU  in  its  ex- 
ecution. 

The  result  of  these  viev^s  is,  that  the  merits  of  case  were  cor- 
rectly adjudged  in  the  supreine  cOurt. 

The  manner  of  submitting  the  questions  to  the  jury  v^as  not 
objectionable  upon  any  point  to  which  an  objection  was  taken. 
The  propositions  which  the  judge  propounded  were  those  natu- 
rally arising  upon  the  pleadings  and  proofs;  they  embraced 
the  points  which  the  defendants'  counsel  proposed  in  the  sub- 
stitute which  they  submitted;  and  the  settlement  of  the  form 
and  language  in  which  the  submission  was  to  be  made  was  in 
the  discretion  of  the  judge.  In  point  of  form,  there  should 
have  been  a  general  verdict,  or  the  finding  of  the  jury  should 
have  been  put  in  the  form  of  a  special  verdict.  It  was  in  sub- 
stance a  special  verdict;  for,  taken  in  connection  with  the  facts 
admitted  by  the  pleadings,  it  contained  everything  material  to 
sustain  the  judgment.     I  do  not  find  that  any  other  exception 
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was  taken  to  the  form  adopted  in  disposing  of  the  case,  though 
the  defendants  did  except  to  what  the  judge  held  to  be  the  legal 
result  of  the  finding. 
The  judgment  should  be  affirmed. 

All  the  judges  concurred* 

Judgment  affirmed.  ^^^ 

Pastt-walls:  See  Abrahamg  t.  KrauAeTj  66  Am.  Dec.  608;  JmtSm  t» 
Bpotmer,  52  Id.  739;  BUquay  y.  Jeundot,  44  Id.  483;  BiehaH  y.  SeoU,  82  Id. 
779;  CfampbisU  v.  Mesier^  8  Id.  670.  The  owner  of  a  party-wall  cannot  pare 
off  the  part  of  the  wall  on  his  own  land  so  as  to  render  the  remainder  insaffi> 
dent  or  unsafe:  Noah  y.  Kemp^  49  How.  Pr.  531.  Neither  party  is  allowed 
to  do  acts  which  in  effect  tend  to  destroy  the  character  of  the  stmotore  as  a 
party-wall:  PhUUpa  v.  Bordman^  4  Allen,  150.  If  a  party-wall  has  become 
so  dilapidated  as  to  be  unsafe,  the  owner  of  one  of  the  adjoining  buildings 
has  a  right  to  replace  it,  and  in  doing  so  is  not  liable  for  damages:  Schilt  y. 
Brokhahiu,  80  N.  Y.  618.  The  owners  of  a  party-wall  continue  to  own  tho 
land,  as  before  the  building  of  the  wall,  in  severalty:  Cole  t.  /Jitghes,  54  Id. 
148;  IngaU  v.  Plamomton^  75  111.  123.  And  the  land  not  used  for  or  required 
by  the  party-wall  cannot  be  employed  by  a  party  merely  for  the  purpose  of 
sxtending  a  brown-stone  facing  over  it:  Ntuh  v.  Kemp,  12  Hun,  597.  There 
is  no  solid  distinction  between  the  total  destruction  of  a  party- wall  and  build- 
ing, and  a  state  of  things  which  would  require  the  whole  to  be  rebuilt  from 
the  foundation:  Pierce  v.  Dyer,  109  Mass.  377.  The  principal  case  is  cited  in 
support  of  all  of  the  above  propositions.  It  was  said  in  Brookt  v.  Curtiat  50 
N.  T.  643,  that  the  question  of  the  right  to  make  the  foundations  of  a  new 
party-wall  deeper,  and  the  new  wall  itself  higher,  than  the  old  one»  was  not 
1  in  the  principal  < 


People  v.  MoGahin. 

(16  Nkw  Tobx,  68.] 

PBoyinoNs  ov  GxNEaAL  Natu&b  in  Local  Statute  not  Ivdioatsd  nt 
Title  are  valid  notwithstanding  a  constitutional  requirement  that  every 
local  bill  shall  embrace  but  one  subject,  which  shall  be  expressed  in  the 
title;  as,  in  case  of  provisions  relating  to  courts  throughout  the  state  con- 
tained in  a  statute  entitled  "An  act  to  enlarge  the  jurisdiction  of  the 
courts  "  of  a  particular  locality. 

CbA&AOTSR  Of  EVKBT  STATUTE    IS  DETERMINED    BY  PROVISIONS,   AND    NOT 

BT  Title,  for  the  purpose  of  ascertaining  whether  it  is  general  or  locaL 
New  Tobk  Act  of  UB55,  Autbobizino  Coubts  of  Oteb  and  Tebhineb 

to  Gbant  New  Trial,  although  No  Bxcbftion  was  Taken  below, 

does  not  require  such  court  to  reverse  for  every  error  which  would  be  the 

subject  of  an  exception,  but  only  when  satisfied  that  the  verdict  is  against 

law  or  evidence,  or  that  justice  requires  a  new  trial 
UvDEB  Said  Act,  in  ordinary  cases,  the  court  cannot  determine  that  such  is 

the  character  of  the  verdict,  unless  the  whole  evidence  is  brooght  up. 

T«t  if  the  charge  is  erroneous  on  a  point  of  law  fundamental  to  the  d*- 
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fenae,  and  tlie  oonyiotton  ftppean  to  Yuawn  been  founded  on  that  error,  m- 
reversal  is  proper,  althooj^  the  whole  OTidence  is  not  before  the  oonrt^ 
and  no  exception  was  taken. 

BUBDEN   OF  PbOOF  OF  INSANITY  IN  CkIMINAL  CA8B  IS  ON  DEFENDANT,  bat 

a  preponderance  of  evidence  is  sufficient  to  establish  it,  and  an  instructioo 
that  it  mnst  be  proved  beyond  a  reasonable  donbt  is  erroneous.  Per 
Bowen,  J. 
Bakitt  is  Element  in  Cbimb  of  Murdeb,  and  must  be  Pboved  by  the 
prosecution.  To  charge  that,  sanity  being  the  normal  state,  there  is  no 
presumption  of  insanity,  but  the  burden  of  proTing  it  is  upon  the  prisoner, 
is  error;  the  prisoner  is  entitled  to  the  benefit  of  any  reasonable  doubt  of 
his  sanity.    Per  Brown,  J. 

Wbtt  of  error  to  revise  a  conTiotion  of  murder.  The  pris- 
oner was  tried  for  killing  his  wife,  and  was  convicted  notwith- 
standing a  defense  of  insanity,  under  a  charge  by  the  judge  that 
the  burden  of  proving  insanity  was  on  the  defense.  His  counsel 
brought  error,  and  as  the  charge  had  not  been  excepted  to,  asked 
for  a  new  trial  under  laws  of  1855,  615,  c.  337,  authorizing  the 
granting  of  a  new  trial  in  cases  punishable  by  death  or  impris- 
onment for  life,  although  no  exception  was  taken.  But  the  su- 
preme court  held  the  statute  unconstitutional,  and  sustained  the 
charge.  The  defendant  then  sued  out  a  writ  of  error  from  thia 
court.  For  the  charge  given  by  the  judge  on  the  trial,  see  15 
How.  Pr.  518.  For  the  argument  and  opinions  in  the  supreme 
court,  see  3  Park.  Cr.  272. 

Lyman  Tremain  and  Bufu8  W.  Peokham,  for  the  plaintiff  in 
error. 

EamUton  Harris,  for  the  defendants  in  error. 

By  Court,  Bowen,  J.  On  the  trial  of  the  prisoner,  the  presid- 
ing justice  charged  the  jury,  among  other  things,  as  follows: 
''  The  fact  of  the  killing  is  admitted;  that  the  act  was  done  by 
the  prisoner  is  not  disputed;  thus  the  issue  is  really  reversed 
from  the  usual  one.  The  question  of  his  insanity  is  matter  of 
positive  defense,  to  be  affirmatively  proved;  a  failure  to  prove  it 
is  (like  the  failure  to  prove  any  other  fact)  the  misfortune  of  the 
party  attempting  to  make  the  proof;  and  in  this  case,  as  in 
all  cases  of  fact,  you  are  not  to  presume  what  has  not  been 
proved,  under  the  distinctions  and  upon  the  principles  already 
given  you.  The  act  being  plainly  committed,  and  that  the 
prisoner  did  it  being  undoubted,  and  the  defense  set  up  on  his 
part  that  he  was  insane,  the  burden  of  the  proof  is  shifted.  In 
the  proof  of  the  deed  itself,  if  any  reasonable  doubt  be  left  on 
jour  minds,  the  prisoner  is  to  be  acquitted;  but  as  sanity  is  the 
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natural  state,  there  is  no  presumption  of  insanity,  and  the  defense 
must  be  proved  beyond  a  reasonable  doubt.  If  (canvassing  the 
whole  evidence  on  the  legal  principle  laid  down  in  the  charge) 
the  prisoner  has  satisfied  you  so  far  beyond  a  reasonable  doubt 
that  you  find  that  he  was  at  the  time  of  the  killing  so  far 
really  insane  as  not  to  be  responsible  (under  the  distinctions 
stated  to  you)  for  this  particular  act,  you  acquit;  otherwise  you 
cannot." 

No  exception  was  taken  to  any  part  of  the  charge  to  the  jury; 
but  it  is  claimed  by  the  prisoner's  counsel  thai,  by  virtue  of  the 
provisions  of  the  act  of  May  12, 1855,  Laws  of  1855,  613,  the 
whole  charge  is  before  the  court  for  review  on  the  writ  of  error; 
and  that  if  any  part  of  it  is  found  to  be  erroneous,  the  judgment 
must  be  reversed  for  that  cause.  The  third  section  of  the  act 
provides  that  **  eveiy  conviction  for  a  capital  offense,  or  for  one 
punishable  as  a  minimum  punishment  by  imprisonment  in  state 
prison  for  life,  shall  be  brought  before  the  supreme  court  and 
court  of  apx>eals  from  the  courts  of  oyer  and  terminer  of  this 
state,  or  from  the  courts  of  general  sessions  of  the  peace  in  and 
for  the  city  and  county  of  New  York,  by  a  writ  of  error  wiih  a 
stay  of  proceedings  as  matter  of  right.  And  the  said  appellate 
court  may  order  a  new  trial,  if  it  shall  be  satisfied  that  the  ver- 
dict against  the  prisoner  was  against  the  weight  of  evidence  or 
against  law,  or  that  justice  requires  a  new  trial,  whether  any 
exception  shall  be  taken  or  not  in  the  court  below."  The  title 
of  this  act  is,  ''An  act  to  enlarge  the  jurisdiction  of  the  courts 
of  general  and  special  sessions  of  the  peace  in  and  for  the  city 
and  conniy  of  New  York; "  and  the  whole  act  relates  exclusively 
to  the  courts  mentioned  in  the  title  and  the  courts  of  oyer  and 
terminer  of  the  city  of  New  York,  except  the  third  section.  It 
is  claimed  that  the  act  contravenes  the  section  of  the  constitu- 
tion of  this  state,  art.  3,  sec.  16,  which  provides  that  ''no 
private  or  local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title,"  and  is  therefore  void.  So  far  as  the  provisions  of  the 
act  regulate,  or  were  intended  to  regulate,  the  proceedings  in 
courts  of  oyer  and  terminer  in  the  state  generaUy,  the  subject 
of  it  is  not  expressed  in  the  title.  But  those  provisions  are 
neither  local  nor  private,  and  had  the  act  contained  no  other, 
and  yet  been  passed  with  its  present  title,  or  without  any  title^ 
it  clearly  would  not  have  come  within  the  constitutional  pro- 
hibition; and  the  question  is,  Are  these  provisions  rendered  void 
by  reason  of  their  being  contained  in  the  same  act  with  other 
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proyisions  of  local  application,  the  title  to  the  aotrefeiring  only 
to  the  latter  proTisions  ?  I  think  not.  The  act,  bo  f ar  as  ita 
provisions  relate  to  the  courts  of  oyer  and  terminer  of  the  state 
generally,  is  a  public  act  of  general  application,  and  is  therefore 
not  within  the  prohibition.  It  is  not  to  be  deemed  a  private  or 
local  act  because  its  title  so  indicates.  The  character  of  it  is  to 
be  determined  by  its  provisions,  and  not  its  title. 

But  the  court  of  review  is  not  required  by  the  act  to  reverse 
the  judgment  in  a  capital  case  for  every  error  committed  upon 
the  trial  which  would  be  the  subject  of  an  exception.  It  is  only 
when  the  court  is  satisfied  that  the  verdict  is  against  the  weight 
of  evidence  or  against  law,  or  where  justice  requires  it,  that  the 
judgment  is  to  be  reversed. 

When  an  erroneous  ruling  or  an  erroneous  charge  is  excepted 
to,  the  judgment  is  reversed,  unless  the  apx)ellate  court  is  satis- 
fied that  the  party  could  not  have  been  prejudiced  thereby;  but 
this  act  requires  a  reversal  only  where  tibe  court  is  satisfied  that 
the  party  has  been  actually  prejudiced;  and  I  do  not  see  how 
the  court  can  ordinarily  be  thus  satisfied,  unless  upon  a  review 
of  the  whole  evidence  introduced  upon  the  trial,  a  very  small 
portion  of  which  is  before  us  in  this  case. 

The  prisoner's  counsel,  however,  complain  of  that  part  of  the 
charge  in  which  the  jury  were  instructed,  in  e£fect,  that  unless 
they  were  satisfied  beyond  a  reasonable  doubt  that  the  prisoner 
was  insane  at  the  time  of  the  homicide,  he  was  not  entitled  to 
a  verdict  of  acquittal  on  that  ground.  If  this  part  of  the  charge 
was  erroneous,  I  think  it  must  be  held  that  the  verdict  was,  in 
the  language  of  the  statute,  '*  against  law."  That  the  deceased 
died  from  blows  inflicted  by  the  prisoner  was  not  disputed  upon 
the  trial,  the  only  defense  interposed  being  insanity;  and  as 
evidence  was  introduced  tending  to  substantiate  the  defense, 
the  verdict  should  have  been  predicated  upon  correct  legal  rules 
applicable  to  such  defense. 

It  is  a  general  rule,  applicable  to  all  criminal  trials,  that  to 
warrant  a  conviction  the  evidence  should  satisfy  the  jury  of  the 
defendant's  guilt  beyond  a  reasonable  doubt;  and  it  has  been 
held  that. there  is  a  distinction  in  this  respect  between  civil  and 
criminal  cases.  This  rule  is  based  upon  the  presumption  of  in- 
nocence, which  always  exists  in  favor  of  every  individual  charged 
with  the  commission  of  a  crime.  It  is  also  a  rule,  well-estab- 
lished by  authority,  that  where,  in  a  criminal  case,  insanity  ia 
set  up  as  a  defense,  the  burden  of  proving  the  defense  is  with 
the  defendant,  as  the  law  presumes  every  man  to  be  sane.    Bui 


Digitized  by  VjOOQ IC 


646  Peoplb  v.  McCann.  [New  Toik» 

I  apprehend  that  the  same  eyidence  will  establish  the  defense 
which  would  prove  insanity  in  a  civil  case.  The  rule  requiring 
the  evidence  to  satisfy  the  jury  beyond  a  reasonable  doubt  is 
one  in  favor  of  the  individual  on  trial  charged  with  crime,  and 
is  applicable  only  to  the  general  conclusion,  from  the  whole  evi- 
dence, of  guilty  or  not  guilty. 

Li  Stale  V.  Spencer^  21  N.  J.  L.  196,  Chief  Justice  Homblower 
laid  down  the  rule  that,  in  order  to  acquit  a  person  on  the 
ground  of  insanity,  the  proof  of  insanity,  at  the  time  of  com- 
mitting the  act,  ought  to  be  as  clear  and  satisfactory  as  the  proof 
of  committing  the  act  ought  to  be  in  order  to  find  a  sane  man 
guilty. 

But  with  all  due  deference,  I  think  the  rule  is  incorrectin  prin- 
ciple, and  contraxy  to  the  ancient  authorities,  especially  if,  as  is 
said  by  elemental^  writers,  a  jury  is  authorized  to  find  a  fact, 
when  the  effect  will  be  to  charge  an  individual  with  a  debt,  from 
evidence  less  satisfactory  than  when  it  will  convict  him  of  a 
crime. 

In  Cammonweallh  v.  KimbaU,  24  Pick.  366  [35  Am.  Dec.  326], 
it  was  held  that  a  charge  in  a  criminal  case,  that  when  the 
government  had  made  out  a  prima  facie  case  it  was  incumbent 
upon  the  defendant  to  restore  himself  to  that  presumption  of 
innocence  in  which  he  Was  at  the  commencement  of  the  trial, 
was  erroneous,  and  that  the  instruction  should  have  been  that 
the  burden  of  proof  was  upon  the  commonwealth  to  prove  the 
guilt  of  the  defendant,  and  that  he  was  to  be  presumed  to  be 
innocent  unless  the  whole  evidence  in  the  case  satisfied  them  he 
was  guilty. 

In  Commonwealth  v.  Bogers^  7  Met.  500  [41  Am.  Dec.  458],  the 
defendant  was  tried  on  an  indictment  for  murder,  and  insanity 
was  set  up  as  a  defense;  and  after  the  jury  had  retired  to  con- 
sider of  their  verdict,  they  returned  into  court  to  inquire  whether 
they  must  be  satisfied  beyond  a  doubt  of  the  insanity  of  the 
prisoner  to  entitle  him  to  an  acquittal.  The  chief  justice,  in 
reply,  instructed  them  that  if  the  preponderance  of  the  evidence 
was  in  favor  of  the  insanity  of  the  prisoner,  they  would  be  au- 
thorized to  find  him  insane. 

In  GommonweaUh  v.  York,  7  Boston  L.  R.  510,  the  defendant 
was  tried  for  homicide;  and  in  answer  to  a  question  from  the 
jury  whether  it  was  for  the  prisoner  to  prove  provocation,  or 
mutual  combat,  and  whether  he  was  to  have  the  benefit  of  any 
doubts  upon  that  subject,  the  judge  who  presided  at  the  trial 
said  in  reply,  among  other  things,  ''  that  the  rule  of  law  is. 
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when  the  fact  of  killing  is  proved  to  have  been  committed  by 
the  accused,  and  nothing  farther  is  shown,  the  presumption  of 
law  is  that  it  is  malicious,  and  an  act  of  murder,  and  that  the 
proof  of  matter  of  excuse  or  extenuation  lies  on  the  accused; 
....  but  when  there  is  any  evidence  tending  to  show  excuse 
or  extenuation,  it  is  for  thQ  jury  to  draw  the  proper  inferences  of 
fact  from  the  whole  evidence,  and  decide  the  fact  upon  which 
the  excuse  or  extenuation  depends,  according  to  the  preponder- 
ance of  evidence.'' 

I  think  the  part  of  the  charge  complained  of  is  erroneous,  and 
that,  although  no  exception  was  taken,  the  error  is  such  that, 
tmder  the  provisions  of  the  statute  above  referred  to,  the  judg- 
ment  should  be  reversed  for  that  cause;  and  if  I  am  right  in  the 
above  conclusion,  it  is  unnecessary  to  consider  the  other  ques- 
tions in  the  case. 

All  the  judges  concurred. 

Judgment  reversed  and  new  trial  ordered. 

Bbown,  J.,  also  delivered  an  opinion  in  favor  of  revenaL  He  stated,  in 
'Sabstanoe,  that  he  ooald  not  assent  to  the  doctrine  laid  down  in  the  charge  in 
the  court  below  with  respect  to  the  burden  and  weight  of  evidence  of  insan 
Ity  in  criminal  cases,  and  that  the  trial  judge  had  treated  the  condition  of  the 
prisoner's  mind,  as  to  sanity,  as  a  thing  distinct  from  the  act  constituting 
the  crime,  and  as  in  the  natore  of  an  afiSrmative  defense  by  the  prisoner,  like 
those  defenses  in  civil  actions  which  admit  the  cause  of  action,  and  allege  it 
to  have  been  determined  by  matter  subsequent.  After  giving  a  summary  of 
the  charge,  he  said  that  it  was  strictly  applicable  to  the  defense  of  insanity 
In  civil,  but  not  in  criminal,  cases.  He  admitted  that  sanity  was  the  normal 
mental  condition,  and  that  .insanity  Was  not  to  be  presumed;  but  he  denied 
that  the  burden  of  proof  shifted  in  a  murder  case  where  the  killing  was  admit- 
ted, and  the  defense  of  insanity  was  set  up,  and  insisted  that  it  was  still  neces- 
sary for  the  prosecution  to  show  all  the  essential  constituents  of  the  offense, 
including  the  malum  animum.  He  denied,  also,  the  doctrine  of  the  court  be- 
low, that  homicide  was  per  $e  criminal,  although  he  admitted  that  the  pre- 
-snmption  was  that  it  was  so,  and  that  the  killing  being  conceded,  the  law 
presumed  sufficient  understanding  and  malice.  But  he  said  they  must  exist 
•as  facts  to  constitute  the  offense,  since  they  were  of  the  essence  of  it,  and  the 
jury  must  believe  them  to  exist,  and  the  presumption  of  tjieir  existence  was 
a  mere  rule  of  evidence.  He  said  that  proof  must  be  carefully  distinguished 
from  burden  of  proof,  which  he  defined  as  the  obligation  imposed  nx>on  a 
party  alleging  a  fact  to  prove  it.  It  might  be  proved  by  ordinary  evidence, 
or,  in  some  cases,  presumed,  but  in  either  case  must  be  established  by  the 
party  asserting  it.  If  presumed,  the  presumption  might  be  rebutted;  and  if 
the  rebuttal  left  the  fact  doubtful,  the  party  alleging  it  must  suffer.  Sound 
memory  and  discretion,  a  vicious  will,  being  essential  to  the  crime  of  marder, 
the  prosecution  must  establish  them.  The  vicious  act  and  vicious  will  roust 
concur  to  make  out  the  crime:  4  Bla.  Ck>m.  21.  If  either  was  wanting,  there 
was  no  murder  or  manslaughter.     If  there  was  a  doubt  as  to  the  vicious  act. 
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the  killing,  the  prisoner  most  have  the  benefit  of  it.  So  if  there  was  a  doubt 
as  to  the  yicions  will,  why  should  the  prisoner  be  deprived  of  the  benefit  of 
it  ?  If  the  understanding  is  deficient,  the  will  and  act  do  not  concur;  because 
if  there  is  no  understanding,  there  is  no  choice;  and  if  there  is  no  choice,  the 
will,  being  but  the  determination  of  the  choice,  cannot  act.  Lord  Coke's 
definition  of  murder,  which,  with  some  slight  modifications,  is  the  statutory 
definition,  is:  "  When  a  person  of  sound  memory  and  discrimination  unlaw- 
fully killeth  any  reasonable  creature  in  being,  and  under  the  king's  peace, 
with  malice  aforethought,  express  or  implied:"  3  Co.  Inst.  47.  "Every 
member  of  this  sentence,"  the  learned  justice  continued,  "is  of  the  weight- 
iest import  in  determining  the  constituents  of  the  crime. "  He  proceeded* 
then,  to  analyze  the  definition,  and  to  show  that  each  member  described  an 
essential  element  in  the  complete  crime.  Every  one  of  them,  therefore,  must 
be  proved  or  presumed  in  order  to  convict,  each  of  them  being  a  part  of  the 
primary  case  of  the  prosecution  to  be  established  beyond  a  reasonable  doubt. 
Though  the  law  presumes  malice  from  the  killing,  yet  if  the  evidence  leaves  it 
doubtful  whether  the  act  was  intentional  qr  accidental,  should  not  the  accused 
have  the  benefit  of  it?  And  is  he  not  entitled  to  the  same  benefit  upon  the 
question  of  his  sanity  ?  If  he  was  not  sane  when  the  act  was  done,  he  is  no 
more  responsible  for  it  than  for  the  act  of  another  man.  The  cases  under 
the  license  laws,  and  under  the  English  game-laws  where  the  doubt  is  as  to 
the  license,  or  the  necessary  qualifications,  his  honor  thought  not  to  be  anal- 
ogous to  the  present  case.  These  matters  relied  upon  in  those  cases  as  a  de- 
fense were  entirely  separate  from  and  independent  of  the  act  constituting  the 
ofifense.  Commenting  dpon  Commonwealth  v.  York,  9  Met.  03,  S.  C,  43  Am. 
Dec.  373,  and  Commonwealth  v.  Bogers,  7  Met.  500,  S.  C,  41  Am.  Dec.  458, 
the  learned  justice  declared  them  irreconcilable  in  principle,  the  reasoning  of 
the  latter  case  being  utterly  unsound,  since  the  defense  of  insanity  was  not  a 
confession  and  avoidance,  as  there  stated,  but  an  absolute  denial  of  capacity 
to  commit  crime.  Quoting  the  answer  of  the  judges,  as  given  by  Tindal,  C.  J., 
in  MeNaugJUon*8  Case,  47  Eng.  Com.  L.  131,  he  said  it  did  not  dispose  of 
the  question,  and  though  valuable,  it  furnished  no  guide  when  the  question 
of  insanity  was  shrouded  in  doubt.  He  declared,  also,  that  what  was  said  by 
Homblower,  C.  J.,  in  Staie  v.  Spencer^  21  N.  J.  L.  19G,  was  inconsistent  with 
itself;  the  result  of  it,  however,  seemed  to  be,  that  the  jury  are  to  be  governed 
by  the  degree  of  uncertainty  in  which  the  proof  leaves  the  question  of  insan- 
i^.  His  honor  further  remarked  that  the  observations  of  the  eminent  judges 
in  the  cases  referred  to  should  doubtless  be  received  with  great  respect,  but 
would  be  entitled  to  greater  weight  if  it  appeared  that  "  their  attention  was 
directed  to  the  circumstance  that,  notwithstanding  the  legal  presumption, 
the  sanity  of  the  prisoner's  mind  is,  under  all  the  definitions  of  the  crime,  to 
be  made  out  affirmatively  upon  the  trial  as  a  part  of  the  case  for  the  prosecu- 
tion." He  concluded  that  there  was  error  in  the  charge  of  the  court  below, 
and  a  new  trial  should  be  awarded,  if  bis  brethren  saw  no  objection  to  the 
form  in  which  the  question  had  been  brought  up  under  the  statute,  he  not 
having  been  able  to  examine  that  subject. 

Constitutionality  of  Statutes  Embbaoino  SusjKcrrs  not  Kxprksskd 
IN  Title. — ^I'his  subject  is  discussed  in  the  note  to  Davis  v.  State,  61  Am. 
Dec.  337-346.  See  also  Belleville  etc.  B.  B,  Co.  v.  Cfregory,  58  Id.  589;  Santo 
V.  State,  63  Id.  487,  and  note.  The  principal  case  b  cited  in  many  subse- 
quent decisions  in  New  York  as  an  authority  upon  the  construction  and  effect 
of  the  constitntional  provision  of  that  state  upon  this  subject.  Thos  is  it 
cited  in  People  v.  Common  Comneil  <if  Brooklyn,  13  Abb.  Pr..  N.  8..  126{ 
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Murray  v.  Mayor  etc,  qfNew  Torhy  11  Jones  &  S.  167;  and  SmUh  y.  Mayor  etc* 
qfNew  Tork,  7  Robt.  IW;  S.  C,  34  How.  Pr.  611,  to  the  point  that  generally 
provisions  on  a  subject  of  a  local  nature  contained  in  a  local  statute,  but  not 
expressed  in  its  title,  are  yold.  But  where  the  bill,  though  local  in  its  main 
features,  contains  proyisions  of  a  general  nature  not  expressed  in  its  title,  it  is 
well  settled,  upon  the  authority  of  the  principal  case,  that  these  latter  pro- 
visions are  valid:  People  v.  Stevens,  2  Abb.  Pr.,  N.  S.,  351;  S.  C,  51  How. 
Pr.  146;  Bretz  y.  Mayor  etc.  of  New  York,  4  Abb.  Pr.,  N.  S.,  260;  S.  C.  35 
How.  Pr.  136;  S.  C,  6  Robt.  331;  Lewenthai  v.  Mayor  etc.  qf  New  York,  61 
Barb.  521;  S.  C,  5  Lans.  634;  People  v.  Morgan,  65  Barb.  486;  S.  C,  1  Tbomp. 
&  0.  Ill;  Fall  Brook  Coal  Co,  y.  Lynch,  47  How.  522;  McLain  v.  Mayor 
etc.  <if  New  York,  3  Daley,  134;  Fellows  v.  Mayor  etc.  qf  New  York,  8  Hun, 
489;  Richards  v.  Richards,  14  Id.  28;  S.  C  in  court  of  appeals,  76  N.  Y.  189; 
Murray  v.  Mayor  etc.  qf  New  York,  11  Jones  &  S.  167;  Baldwin  v.  Mayor  etc. 
qfNew  York,  2  Keyes,  409,  per  Hunt,  J.,  dissenting;  Williams  v.  People,  24 
N.  T.  407;  People  v.  Supervisors  qf  Chautauqua  Co.,  43  Id.  13.  So,  where  such 
general  provisions  are  contained  in  the  charter  of  a  corporation:  FaU  Brook 
Coal  Co.  V.  Lynch,  47  How.  Pr.  522.  It  seems  that  local  exceptions  in  a 
general  statute,  though  not  indicated  in  the  title,  are  valid,  but  if  not,  they 
do  not  avoid  the  whole  act,  but  are  simply  themselves  inoperative:  In  re  New 
York  Railway  Co.,  7  Hun,  240.  But  in  People  y.  Supervisors  of  Chautauqua 
Co.,  43  N.  T.  13,  Folger,  J.,  speaking  for  the  court,  while  admitting,  on  the 
authority  of  the  principal  case,  that  general  provisions  contained  in  a  local 
statute  and  not  referred  to  in  the  tiUe  are  nevertheless  valid,  refused  to  coo- 
cede  that  the  joining  of  two  subjects  in  a  bill,  one  public  or  general,  and  one 
private  or  local,  will  save  the  private  matter  from  conflicting  with  that  clause 
of  the  section  of  the  constitution  which  prohibits  a  private  bill  from  embrac- 
ing more  than  one  subject.  Where  an  act  contains  distinct  matter  not  ex- 
pressed in  the  title,  it  is  not  void  entirely,  but  is  valid  as  to  what  is  expressed: 
In  re  De  Vaneene,  31  How.  Pr.  341.  Distinct  provisions  of  a  bill  need  not  be 
embraced  in  the  title,  but  only  distinct  subjects:  State  v.  Young,  47  Ind.  168, 
per  Bnskirk,  J.,  and  Downing,  0.  J.,  dissenting,  citing  the  principal  case* 
This  doctrine  is  thus  expreesed  in  Central  etc.  R.  R.  Co.  v.  Twenty-third  St, 
R.  R.  Co.,  64  How.  Pr.  179,  citing  the  principal  case:  *'A  statute  which  em- 
bodies vaiious  different  provisions  relating  to  a  common  subject,  and  having  a 
natural,  although  not  necessary,  connection  therewith  and  with  each  other, 
and  which  by  its  title  so  designates  the  subject  of  the  entire  enactment  as 
that  neither  the  legislature  nor  the  public  at  large  is  likely  to  be  misled  or 
deceived  thereby,  is  not  obnoxious  to  the  constitutional  inhibition."  So  in 
Alexander  v.  Bennett,  6  Jones  &  S.  498,  and  People  v.  Latorence,  41  N.  T.  139, 
it  is  held,  citing  the  principal  case,  that  the  title  of  an  act  need  not  express 
the  details,  but  the  subject  only.  It  was  held  in  People  v.  Allen,  42  Id. 
418,  that  the  doctrine  of  the  principal  case  would  not  support  the  constitu- 
tionality of  an  "  act  to  incorporate  the  Schenectady  Astronomical  Observa- 
tory,'* containing  an  appropriation  of  money  from  the  school  fund  to  support 
the  observatory,  the  latter  subject  not  being  expressed  in  the  title.  The 
court  distinguished  the  principal  case  from  the  one  at  bar,  on  the  ground  that 
the  '*  intent  was  to  accomplish  a  single  main  object,  which  was  well  expressed 
in  the  title.** 

Act  Void  in  Part  not  Necessarily  Void  in  Toto:  See  Santo  v.  State^ 
63  Am.  Dec.  487,  and  note.  In  Hurlburt  v.  Banks,  1  Abb.  N.  C.  166,  S.  C, 
52  How.  Pr.  205,  the  principal  case  is  cited  to  the  point  that  though  part  of 
an  act  may  be  unconstitutional  and  void,  another  distinct  part  not  neoesiarily 


Digitized  by  VjOOQ IC 


650  Peoplb  v.  McCann.  [New  York. 

identified  with  it  may  not  be»  the  act  being  perfect  without  the  unooostitn- 
tional  proTision. 

TiTLB  OF  Act,  when  Ebsobted  to  fob  Pubposb  of  CojxffFRUvno  It:  See 
BkUceney  v.  Blahtneyy  30  Am.  Dec.  574.  In  Fumpelly  v.  Village  qf  Oswego,  45 
How.  Pr.  244,  it  is  held,  citing  the  principal  case,  that  the  title  is  not  to  be 
resortetl  to  where  the  words  of  the  statute  are  clear  and  positive;  and  gen- 
erally,  that  the  cliaracter  of  an  act,  as  to  its  being  public  or  private,  or  the 
like,  is  to  be  determined  by  its  provisions,  and  not  by  its  title,  the  principal 
case  is  cited  in  MeLain  v.  Mayor  etc,  <^New  York,  3  Daly,  34;  Pumpelly  t. 
Village  qfOmoego,  tupra;  Goodrich  v.  Bussell,  42  N.  Y.  184;  People  v.  Hill$, 
35  Id.  451. 

Statute,  when  Debiced  Looal.— All  the  provisions  of  an  act,  it  is  held, 
must  be  local  to  make  the  act  local:  McLain  v.  Mayor  etc.  qfNew  York,  8 
Daly,  34.  Any  law  limited  to  any  particular  locality  is  local,  irrespective  of 
the  population  of  such  locality,  whether  great  or  small:  People  v.  O'Brien,  38 
K.  Y.  195.  An  act  authorizing  the  common  council  of  a  certain  municipality 
to  elect  a  number  of  directors  of  a  designated  railroad  is  local,  although  by 
its  title  it  is  merely  an  act  to  amend  a  certain  chapter  of  the  general  laws: 
People  V.  HUXb,  35  N.  Y.  451,  all  citing  the  principal  case.  It  is  cited  also 
in  People  v.  Davit,  61  Barb.  463,  as  not  deciding  the  question  whether  or  not 
a  statute  relating  to  the  courts  of  special  sessions  of  the  peace  in  New  York 
city  is  a  local  statute.  The  court  there  held  that  such  a  statute  was  not 
local,  because  it  related  to  the  administration  of  justice,  which  is  a  matter  of 
public  concern.  Cardozo,  J.,  delivered  the  opinion.  In  Mttcomber  v.  Mayor 
etc.  qf  N^w  York,  17  Abb.  Pr.  39,  the  principal  case  was  referred  to  as  render* 
ing  it  doubtful  whether  "an  act  to  enable  the  supervisors  of  the  dtyand 
county  of  New  York  to  raise  a  tax  '*  was  a  local  statute. 

BUBDBN  AND  SUFFICIENOT  OF  PrOOF  BBSPBCTINO  InSANITT  IN  CbIMINAL 

Cases:  See  State  v.  Marler,  36  Am.  Dec.  398;  Commonwealth  v.  Rogers,  41  Id. 
458;  Commonwealth  v.  York,  43  Id.  373;  Carter  v.  State^  62  Id.  539,  and 
cases  cited  in  the  notes  tliereto.  It  is  difficult  to  say  just  what  was  deter> 
mined  on  this  point  in  the  principal  case.  The  views  of  the  two  judges  who 
delivered  opinions  are  entirely  at  variance.  They  agree  only  in  holding  that 
the  accused  in  a  criminal  case,  relying  on  insanity  as  a  defense,  need  not  prove 
it  beyond  a  reasonable  doubt  in  order  to  secure  an  acquittal.  In  citing  the 
case  on  this  point,  however,  it  seems  to  be  generally  assumed  that  the  opin- 
ion of  Brown,  J.,  was  the  opinion  of  the  court.  In  King  v.  Stale,  9  Tex. 
App.  554,  the  case  is  cited  to  the  point  that  the  burden  of  proof  of  insanity  is 
not  on  the  defendant  in  a  criminal  case.  It  is  cited  also  in  People  v.  WcUtz, 
50  How.  Pr.  232,  and  Polk  v.  State,  19  Ind.  172,  to  the  point  that  the  burden 
of  proof  on  that  question  is  on  the  prosecution,  and  that  to  convict,  the  jury 
must  be  satisfied  of  the  prisoner's  sanity,  beyond  a  reasonable  doubt.  In  the 
former  of  these  cases,  Westbrook,  J.,  charging  the  jury,  says,  iJter  stating 
that  the  jury  must  acquit  if  they  have  any  reasonable  doubt  of  the  prisoner's 
sanity:  *'  I  give  the  prisoner  the  full  force  of  that  rule  in  consequence  of  the 
case  of  People  v.  McCann,  16  N.  Y.  58.  Up  to  that  time,  as  I  understand 
the  law  to  have  been  in  this  state,  upon  the  prisoner  devolved  the  burden  of 
proving  that  he  was  insane;  that  the  law  presumed  a  person  who  committed 
crime  to  be  sane,  insanity  being  a  matter  of  defense  to  be  proven,  and  proven 
beyond  all  doubt.  But  this  case  shifts  this  responsibility,  and  throws  it  upon 
the  people.  The  people  must  satisfy  you  beyond  all  reasonable  doubt  that 
the  prisoner  understood  this  act;  that  he  had  reason,  perception,  and  under- 
standing sufficient  to  know  that  the  laws  of  God  and  the  land  said  he  should 


Digitized  by  VjOOQ IC 


Oct  1857.]   Williams  v.  New  York  Cent.  R  R  Co.       651 

not  do  it."  Mr.  Chief  Justice  Cooley,  in  People  v.  Oarbutt^  17  Mich.  23, 
refen  to  the  principal  case  as  "clear  and  satis&u^ry"  on  this  point,  and 
holds  that  the  prosecution  need  not  offer  proof  of  sanity  in  the  first  instance, 
bnt  may  rest  npon  the  presumption  of  sanity  until  some  evidence  to  the  con- 
trary is  introduoed;  but  though  the  ctefense  must  take  the  initiative,  the 
jury  must  bear  in  mind  that  the  burden  of  proof  on  this  point,  as  on  other 
parts  of  the  case,  is  on  the  prosecution.  In  PcUtereon  v.  People,  46  Barb. 
639,  Bacon,  J.,  after  stating.  In  substance,  the  doctrine  of  the  principal  case 
on  this  point,  as  laid  down  by  Brown,  J.,  said  that  he  did  not  **  clearly  appre- 
hend nor  quite  appreciate  the  course  of  reasoning  by  which  this  conclusion  is 
reached,'*  and  declared  it  opposed  to  several  well-considered  cases.  But  ad- 
mitting the  deciuon  to  be  sound,  he  thought  it  did  not  warrant  the  position 
that,  where  self-defense  was  relied  on  in  a  murder  case,  the  jury  should  acquit 
if  they  had  a  reasonable  doubt  that  the  defendant  in  good  faith,  upon  the  ap- 
pearances, apprehended  his  life  to  be  in  danger  when  he  killed  the  deceased, 
the  two  defenses  being  entirely  dissimilar,  and  that  the  defendant  in  that 
'  case,  to  make  out  his  justification,  must  prove  it  beyond  a  reasonable  doubt. 
In  People  v.  Coffman,  24  CaL  237,  the  principal  case  ia  cited,  and  the  court, 
adopting  the  doctrine  of  Bowen,  J.,  hold  that  the  burden  of  proof  of  insanity 
in  a  criminal  case  is  on  the  defendant,  but  that  no  more  stringent  proof  Ib 
necessary  than  in  a  civil  case  involTing  the  question  of  sanity  or  insanity. 

Otheb  Ponrre  to  Which  Pbdtoipal  Cask  is  Cited  are:  That  in  a  capital 
or  other  criminal  case  a  mere  technical  error,  not  prejudicial  to  the  prisoner, 
nor  affecting  any  substantial  right,  is  no  ground  of  reversal:  OardiTier  v.  Peo- 
jtUj  6  Park.  Or.  190;  People  v.  Oonxalei,  35  N.  Y.  60;  see  also  McKinney  v. 
People,  43  Am.  Dec.  65.  That  to  warrant  a  conviction  in  a  criminal  case  the 
evidence  must  exclude  every  reasonable  hypothesis  of  innooenoe:  People  v. 
Sehryver,  42  N.  Y.  6;  see  also  Hipp  v.  SkUe^  33  Am.  Deo.  363;  Sumner  v. 
State,  36  Id.  657;  ComnumweaUh  v.  York,  43  Id.  873;  SUxle  v.  Smith,  54  Id. 
578.  In  BrotherUm  v.  People,  14  Hun,  486,  the  case  is  referred  to  as  an  in- 
stance of  a  reversal  of  a  conviction  for  misdirection  to  which  no  exception 
was  taken;  but  it  is  said  that  this  depended  upon  the  statute,  and  is  not  the 
general  ruk. 


WiiiLiAHB  V.  New  Yobx  Central  R  R  Co- 
ns Nkw  Toax.  9T.] 
DxDioATioN  ov  Land  vor  Highway  dobs  not  Pass  Fkx,  but  Easemxnt, 

or  right  of  use  only. 
App&opkiation  of  Highway  fob  Railboad^  without  the  consent  of  the 
owner  of  the  fee,*  or  compensation,  is  the  imposition  of  an  additional 
burden  upon  his  land,  and  entitles  him  to  damages  and  also  to  an  injuno* 
tion,  the  injury  being  continuous  in  its  nature. 

Appeal  from  a- judgment  in  favor  of  a  railroad  company  sued 
for  land  damages.  Prior  to  1837  Williams,  being  owner  of 
lands  between  what  were  then  the  villages  of  Syracuse  and 
Lodiy  which  he  desired  to  bring  into  market  as  town  lots,  laid 
out  a  highway  through  them,  which  was  accepted  and  used  as  a 
public  street,  and  ultimately  became  **  Washington  street "  in  th« 
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city  of  Syracuse.  The  defendant  railroad  company  obtained 
authority  from  the  legislature,  in  Tirtue  of  the  power  of  emi- 
nent domain,  to  lay  its  track  and  run  its  trains  clong  this  street, 
and  proceeded  to  do  so,  without  making  any  compensation  to 
Williams  as  owner  of  the  land.  The  action  was  brought  to  re- 
cover damages  for  such  use  of  the  land.  The  decisions  below 
were  in  favor  of  the  company  (18  Barb.  222),  and  the  land- 
owner appealed. 

John  Sessiona^  for  the  appellant. 

Nicholas  HiU,  for  the  respondent. 

By  Court,  Selden,  J.  This  is  a  suit  in  equity,  the  object  of 
which  is  to  obtain  a  perpetual  injunction  restraining  the  defend- 
ants from  continuing  to  use  and  occupy  with  their  railway  a 
portion  of  a  certain  highway  or  street  in  the  village  of  Syracuse 
known  as  Washington  street,  and  to  recover  damages  for  its 
past  occupation.  Washington  street  was  gratuitously  dedicated 
to  the  use  of  the  public  by  the  plaintiff  and  others,  through 
whose  land  it  was  laid;  and  the  Utica  and  Syracuse  Railroad 
Company,  to  the  rights  and  liabilities  of  which  the  defendants 
have  succeeded,  constructed  their  railway  upon  it  without  making 
any  oomx>ensation  to  the  plaintiff,  and  without  his  consent.  At 
the  time  the  track  was  laid  the  plaintiff  was  the  owner  of  a  large 
number  of  lots  fronting  upon  the  street,  a  portion  of  which  he 
has  since  sold,  with  a  reservation  of  his  claim  against  the  rail- 
road company  for  damages,  and  a  portion  of  which  he  still 
owns.  The  damages  which  have  accrued,  both  upon  the  sold 
and  unsold  portions  of  the  premises,  are  claimed  in  this  suit. 

The  defendants,  in  justification  of  their  occupation  of  the 
street,  show  that  the  charter  of  the  Utica  and  Syracuse  Bailroad 
Company,  Laws  of  1836,  319,  sec.  11,  declares  that  their  road 
might ''intersect"  and  be  built  upon  any  highway,  and  that 
this  right  is  confirmed  by  the  general  railroad  act  of  1850. 

They  also  show  the  express  consent  of  the  municipal  author- 
ities of  the  village,  as  well  as  of  the  city  of  Syracuse,  to  such 
occupation.  The  principal  question,  therefore,  and  the  only  one 
which  I  deem  it  necessary  to  consider,  is  whether  the  state  and 
municipal  authorities  combined  could  confer  upon  the  railroad 
company  the  right  to  construct  their  road  upon  this  street  with- 
out obtaining  the  consent  of  the  plaintiff  or  making  him  com- 
pensation. 

If  the  railway  encroaches  in  any  degree  upon  the  plaintiff's 
proprietary  rights,  then  it  is  clear  that  the  constitational  inhi- 
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Ution,  which  forbids  the  taking  of  priTate  property  for  publio 
use  "without  just  compensation/' applies  to  the  case.  It  is 
<K>nceded  that  bj  the  dedication  the  public  acquired  no  more 
than  the  ordinary  easement  or  right  to  use  the  premises  as  a 
highway;  and  that  the  plaintiff  continues  the  owner  in  fee  in 
respect  to  the  unsold  lots  to  the  center  of  the  street,  subject 
only  to  this  easement;  but  it  is  contended  that  the  taking  and 
use  of  the  street  by  the  railroad  company  does  not  encroach 
upon  the  reserved  rights  of  the  plaintiff,  because  the  use  of  a 
street  for  the  purposes  of  a  railroad  is  only  ''  one  of  the  modes 
of  enjoying  the  public  easement" 

Before  examining  this  position  in  the  light  of  principle,  it  will 
4>e  well,  as  the  question  is  one  of  great  importance,  to  ascertain 
how  far  it  may  be  regarded  as  settled  by  authority.  In  doing 
this,  it  is  indispensable,  to  avoid  confusion,  to  separate  those 
•cases  which  bear  directly  upon  the  question  from  numerous 
•cases  which,  although  they  may  appear  upon  a  cursory  reading 
to  have  some  bearing  upon  the  subject,  will  be  found,  upon  closer 
-examination,  to  throw  no  light  upon  it. 

In  the  first  place,  then,  it  should  be  observed  that  this  case 
bears  no  analogy  to  that  class  of  cases  in  which  the  main  inquiry 
is  not  as  to  any  violation,  either  direct  or  consequential,  of  the 
corporeal  rights  of  property  of  the  plaintiff,  but  rather  to  those 
incidental  injuries  which  unavoidably  result  from  the  construc- 
tion of  railways  through  the  streets  of  populous  towns  and  vil- 
lages, such  as  noise,  smoke,  frightening  of  horses,  obstruction 
to  the  free  and  convenient  use  of  the  street,  etc.  I  will  refer  to 
two  or  three  of  the  cases  belonging  to  this  class  which  might  be 
supposed,  unless  closely  examined,  to  have  something  to  do 
with  the  question. 

The  case  of  Drake  v.  Hudson  River  R,  R.  Co.,  7  Barb.  508, 
was  a  suit  brought  by  a  nnmber  of  persons  claiming  to  be  own- 
ers of  lots  fronting  on  Hudson  street,  in  the  city  of  New  York, 
to  restrain  the  defendants  from  laying  down  their  rails  in  that 
street.  Although  it  was  alleged  in  the  complaint  that  the  plain- 
tiffs were  owners  in  fee  of  the  soil  to  the  center  of  the  street, 
and  the  point  was  made  that  the  conversion  of  the  street  into  a 
railroad  track  was  a  violation  of  their  rights  of  property,  yet  as 
the  plaintiffs  entirely  failed  to  establish  any  title  in  themselves 
to  the  soil  of  the  street,  the  question  presented  here  did  not  and 
could  not  arise.  Justice  Jones,  who  delivered  the  leading  opin* 
ion,  says:  "  The  plaintiff  can,  consequently,  have  or  claim  no 
right  or  title  to  the  legal  estate  of  the  portions  of  Hudson  and 
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Canal  streets  taken  by  the  corporation  of  the  city  by  authority 
of  ktw  for  the  purpose  of  laying  out  and  forming  or  opening  tba 
same.". 

Justice  Edwards  also  denied  that  the  plaintiff  had  any  title  to 
the  soil  of  the  street.  Indeed,  no  case  is  likely  to  arise  in  the 
city  of  New  York  which  would  be  entitled  to  any  weight  in  the 
decision  of  this  question,  for  the  reason  that  it  is  claimed,  and 
apparently  with  much  justice,  that,  as  to  a  large  portion  of  the 
streets  in  that  city,  the  fee  of  the  land,  and  not  a  mere  easement, 
is  vested  in  the  corporation.  Judge  Hofiman,  in  his  recent 
work  on  the  corporate  powers  of  the  city,  after  arguing  with 
much  clearness  and  force  in  favor  of  the  position,  says:  ''In 
every  street,  then,  opened  under  the  provision  of  the  acts  of  1807 
and  1813,  the  fee  in  the  soil  is  vested  in  the  corporation.  It  i& 
divested  from  the  original  owners:"  Hoffman's  Treatise,  289. 

There  are  also  two  cases  which  have  arisen  in  the  city  of 
Brooklyn  which  it  may  be  well  briefly  to  notice,  viz. :  Plant  v. 
Long  Island  B.  B.  Co.,  10  Barb.  26;  and  Hentz  v.  Long  Island  R. 
B.  Co,,  13  Id.  646.  In  neither  of  these  cases  did  the  question 
here  presented  arise.  In  the  first,  the  defendants,  under  an 
authority  from  the  common  council  of  the  city  of  Brooklyn,  had 
constructed  a  tunnel  under  the  street  upon  which  the  plaintiff's 
premises  were  situated.  The  opinion  of  the  court  was  delivered 
by  Justice  Edwards,  who,  while  he  argued  at  some  length  in 
favor  of  the  power  of  city  corporations  to  deal  with  streets  iu  & 
way  not  authorized  in  respect  to  highways  in  the  country, 
nevertheless  held  that  the  question  now  under  consideration 
did  not  arise,  after  insisting  that  it  did  not  appear  in  the 
case,  but  that  the  plaintiff  might  have  received  compensation, 
he  says:  "But  again,  suppose  that  no  compensation  has  been 
made  to  the  owners  of  the  adjoining  lands,  and  no  consent  ha» 
been  obtained  from  them,  how  can  the  plaintiff  take  advantage 
of  it  in  this  suit?  He  does  not  claim  damages  for  trespass 
upon  land  owned  or  possessed  by  him,  nor  for  an  injury  done 
to  the  soil  in  front  of  his  lot.  He  claims  consequential  damages 
for  injury  alleged  to  have  been  done  to  his  business." 

In  the  second,  which  was  a  special-term  case.  Judge  Strong,, 
before  whom  it  was  heard,  cautiously  reserves  his  opinion  upon 
the  point  before  us.  After  showing  that  the  plaintiff  had  estab- 
lished no  title  to  the  soil  of  the  street,  he  says:  "But  if  the 
plaintiff  had  a  full  title  to  the  land  in  question  when  it  was  first 
taken,  and  if  he  would  then  have  been  entitled  to  any  compen- 
sation from  the  defendants  for  appropriating  it  to  a  species  of 
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looomotion  different  from  that  for  which  it  had  been  dedicated 
or  acquired  (concerning  which  it  is  not  necessary  that  I  should 
give  an  opinion,  nor  do  I),  there  is  still  a  serious  obstacle  in  the 
way  of  obtaining  an  injunction." 

The  case  of  Ohio  (B  LexingUm  R.  R.  Co,  y.  Applegate,  8  Dana, 
289,  having  been  decided  by  the  highest  court  in  Kentucky,  is 
apparently  relied  upon;  but  it  clearly  belongs  to  the  same  class 
with  those  already  considered.  Chief  Justice  Robertson  there 
discusses  the  general  subject  very  elaborately,  and  iu  a  variety 
of  aspects;  but,  upon  careful  analysis,  it  will  be  found  that  the 
only  points  involved  in  the  case  were,  whether  the  railroad  was 
a  purpresture,  or  such  an  interference  with  the  incorporeal 
rights  or  easements  appurtenant  to  the  plaintiff's  lots,  situated 
upon  the  street,  as  constituted  it  a  private  nuisance.  Indeed, 
the  latter  may  be  considered  the  only  point,  as  there  clearly 
could  be  no  purpresture  when  the  road  was  constructed  by  the 
express  authority  of  both  the  municipal  and  state  governments. 
No  such  question  as  that  presented  in  this  case  could  have 
arisen,  because  the  fee  of  the  land  over  which  the  street  was 
laid  was  regarded  as  being,  not  in  the  plaintiffs,  but  in  the  cor- 
poration of  Louisville.  This  clearly  appears  from  the  language 
of  the  chief  justice.  .In  one  portion  of  his  opinion  he  says: 
"Although,  therefore,  an  ordinary  public  way  may  be  discon- 
tinued or  applied  to  some  other  public  purpose  than  that  for 
which  it  was  first  established,  without  any  legal  liability  for 
pecuniaiy  compensation  to  the  local  public,  or  to  any  owner  of 
adjoining  lands,  because  neither  such  public  nor  proprietor  had 
any  right  of  property  in  the  way,  or  any  other  legal  interest  in 
it  than  that  which  was  common  to  all  the  people;  and  though, 
also,  the  mayor  and  council,  holding  the  legal  title  to  the  streets 
of  Louisville  in  trust,  chiefly  for  public  purposes,  might  regrade 
and  improve  those  streets,"  etc. 

This  extract  shows  not  only  that  the  plaintiffs  had  no  title  to 
the  soil,  but  that  they  were  seeking  redress  for  being  deprived 
of  their  easement  in  the  street,  and  that  this  was  the  point  under 
consideration  by  the  court. 

These  cases  and  othei*s  of  the  same  class  may  be  considered 
as  settling  the  question  that  a  railroad  in  a  populous  town  is  not  a 
nuisance  per  se,  and  that  when  the  railroad  company  has  acquired 
the  title  to  the  land  upon  which  its  road  is  located,  such  com- 
pany, being  in  the  exercise  of  a  lawful  right,  is  not  liable  unless 
guilty  of  some  misconduct  or  negligence  for  any  consequential 
injuries  which  may  result  to  others  from  the  operation  and  uat 
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of  its  road;  but  they  decide  nothing  whatever  in  regard  to  the 
question  to  be  considered  in  this  case;  and  it  would  not  have 
been  necessary  to  notice  them  at  all,  were  it  not  that  in  some  of 
them  so  many  points  are  discussed,  which  were  not  before  the 
court,  that  without  a  close  examination  what  is  really  derided 
would  not  readily  be  seen. 

There  is  also  another  class  of  cases  in  which,  although  the  in- 
jury complained  of  is  to  the  corporeal  rights  of  the  plaintiff, 
yet,  being  merely  consequential,  and  no  direct  trespass  or  un- 
authorized intrusion  upon  the  plaintiff's  property  being  alleged, 
the  question  under  consideration  here  could  not  arise.  Such 
are  cases  of  Fletcher  v.  Auburn  and  Syreumae  R.  R.  Co, ,  26  Wend. 
464;  Chapman  v.  Albany  and  Schenectady  R.  R.  Co.,  10  Barb.  860. 
In  these  and  the  like  cases,  the  title  of  the  company  to  the 
ground  on  which  its  road  is  built  is  not  disputed;  it  is  lumeces- 
sary,  therefore,  to  notice  them  further  here. 

We  come,  then,  to  the  consideration  of  the  cases  which  do 
bear,  with  more  or  less  weight,  upon  the  question  to  be  decided, 
and  upon  which,  so  far  as  authority  is  concerned,  its  decision 
must  mainly  depend.  The  first  among  these  cases,  in  the  order 
of  time  as  well  as  of  importance,  is  that  of  Dmstces  of  the  Pres- 
byterian Society  of  Waterloo  v.  Auburn  and  Rochester  R.  R.  Co,,  3 
Hill  (N.  Y.)»  667.  The  declaration  was  in  trespass  for  entering 
upon  the  plaintiff's  premises,  digging  up  the  soil,  and  construct- 
ing their  railroad  track  upon  it.  The  defense  was,  that  the 
locus  in  quo  was  a  public  highway,  and  that  the  charter  of  the 
company  expressly  authorized  it  to  construct  its  road  upon  and 
across  any  highway.  The  point,  therefore,  was  presented  in 
the  most  direct  manner  possible,  and  the  defense  was  most  em- 
phatically overruled.  The  language  of  Chief  Justice  Nelson  is 
most  pertinent  and  forcible.  He  says:  ''  But  the  plaintiffs  were 
not  divested  of  the  fee  of  the  land  by  the  laying  out  of  a  high- 
way; nor  did  the  public  thus  acquire  any  greater  interest  therein 
than  a  right  of  way,  with  the  powers  and  privileges  incident  to 
that  right;  such  as  digging  the  soil,  and  using  the  timber  and 
other  materials  found  within  the  limits  of  the  road,  in  a  reason- 
able manner,  for  the  purpose  of  making  and  repairing  the  same. 
Subject  to  this  easement,  and  this  only,  the  rights  and  interests 
of  the  owner  of  the  fee  remained  unimpaired.  It  is  quite  clear, 
therefore,  even  if  the  true  construction  of  the  eleventh  section 
accords  with  the  view  taken  by  the  counsel  for  the  defendants, 
that  the  legislature  had  no  power  to  authorize  the  company  to 
enter  upon  aud  appropriate  the  land  in  question  for  purposef 
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other  than  those  to  which  it  hod  been  originally  dedicated,  in 
pursuance  of  the  highway  act,  without  first  providing  a  just 
•compensation  therefor." 

It  was  urged  in  that  case,  as  in  this,  that  using  the  road  for 
A  railway  was  only  a  different  mode  of  exercising  the  right 
which  had  been  acquired  by  the  people;  that  the  use  was  yirtu- 
-ally  the  same,  tIz.,  that  of  accommodating  the  traveling  public. 
But  the  argument  met  with  no  favor  from  the  court.  Judge 
Nelson  says:  "  It  was  said  on  the  argument  that  the  highway  is 
only  used  by  the  defendants  for  the  purposes  originally  designed, 
the  accommodation  of  the  public,  and  for  this  compensation  has 
^ready  been  made.  This  argument  might  have  been  used  with 
about  the  same  force  in  the  case  of  Sir  John  Lade  v.  Shephard, 
2  Stra.  1004." 

He  adds  on  this  subject:  **  The  claim  set  up  [by  the  defend- 
ants] is  an  easement;  not  a  right  of  passage  to  the  public,  but 
to  the  company,  who  have  the  exclusive  privilege  of  using  the 
track  of  the  road  in  their  own  peculiar  manner.  The  public 
may  travel  with  them  over  the  track,  if  they  choose  to  ride  in 
their  cars." 

This  case,  decided  by  our  late  supreme  cpurt  upon  full  con- 
sideration and  in  so  emphatic  a  manner^  ought  to  be  conclusive, 
imless  it  appears  upon  principle  to  be  clearly  erroneous.  It 
has  never  been  overruled,  nor  has  its  force  been  materia  ly  im- 
paired by  any  decision  in  this  state.  The  case  of  Adams  v.  ^ar- 
^oga  and  Washington  R.  B.  Co.,  11  Barb.  414,  might  seem,  both 
from  the  note  of  the  reporter  and  from  some  of  the  remarks  of 
ihe  learned  judge  who  delivered  the  opinion,  to  be  inconsistent 
with  the  case  just  reviewed;  but  upon  careful  examination,  it 
will  be  found  that  nothing  which  was  necessarily  decided  in  it 
conflicts  in  the  slightest  degree 'with  that  case. 

The  action  was  ejectment,  to  recover  portions  of  a  street  in 
the  village  of  Whitehall,  called  Church  street,  upon  and  along 
which  the  defendants  had  constructed  their  railroad  track.  Jer- 
emiah Adams,  under  whom  the  plaintiff  claimed,  had  originally 
dedicated  the  street  to  the  use  of  the  public,  laying  out  lots  on 
-each  side,  all  of  which  he  had  sold  and  conveyed  to  different  indi- 
viduals. The  plaintiff's  claim  rested  upon  the  ground  that  the 
title  of  the  purchasers  of  these  lots  did  not  extend  to  the  center 
of  the  street.  The  court,  however,  rejected  this  claim,  and  held 
that  the  plaintiff  had  no  title  whatever  to  the  land  occupied  by 
the  defendants'  road.  This  certainly  was  sufficient  to  dispose 
of  the  case,  and  all  that  was  said,  therefore,  upon  the  question 
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depending  here,  was  Btrictly  obUer,  The  same  may  be  said  in 
regard  to  the  case  of  MUhau  v.  Sharp,  15  Barb.  193.  The  ques- 
tion did  not  arise  in  that  case. 

We  might,  therefore,  with  propriety  perhaps,  consider  the 
case  of  Tnisteea  of  the  Presbyterian  Society  of  Waterloo  y.  Auburn 
and  Rochester  R.  R.  Co.,  3  Hill  (N.  Y.),  667,  as  definitively  set- 
tling the  point  in  this  state. 

I  will,  however,  refer  to  the  case  of  Philadelphia  and  Trenton 
R.  R.  Co.,  6  Whart.  25  [36  Am.  Dec.  202],  by  way  of  illustrat- 
ing the  reasoning  that  must  be  resorted  to  in  order  to  sustain 
the  right  of  a  railroad  company  to  occupy  a  highway  without 
making  any  compensation  to  the  individual  owners  of  the  fee. 
The  case  came  before  the  supreme  court  of  Pennsylvania,  upon  ex- 
ceptions to  the  report  of  the  jurors  or  commissioners  appointed 
by  the  court  of  quarter  sessions  of  Philadelphia  county  to  des- 
ignate the  route  of  the  road,  they  having  located  a  part  of  the 
road  upon  and  along  Front  street,  in  the  district  of  Kensington, 
a  part  of  the  city  of  Philadelphia. 

Exceptions  were  taken  by  the  commissioners  having  charge 
of  the  streets  in  Kensington,  and  also  by  the  individual  propri- 
etors of  lots  on  Fropt  street;  by  the  former,  on  the  ground  that 
the  location  of  the  road  upon  the  street  interfered  with  the  pub- 
lic easement  vested  in  the  corporation  of  the  city,  and  by  the 
individual  citizens,  on  the  ground  that  private  property  was 
taken  for  public  use  without  compensation,  contrary  to  the  pro- 
vision of  the  state  constitution. 

The  exception  of  the  commissioners  is  answered  by  Chief  Jus- 
tice Oibson  in  this  wise:  he  says: ''  I'he  legal  title  to  the  ground, 
therefore,  remains  in  him  who  owned  it  before  the  street  was 
laid  out;  but  even  that  is  an  immaterial  consideration,  for  an 
adverse  right  of  soil  could  not  impair  the  public  right  of  way 
over  it,  or  prevent  the  legislature  from  modifying,  abridging, 
or  enlarging  its  use,  whether  the  title  was  in  a  corporation  or  a 
stranger."  It  is  unnecessary  here  to  question  the  soundness  of 
this  position,  although  a  doubt  might  arise  whether  an  easement, 
which  is  quasi  at  least  a  matter  of  contract,  can  properly  be 
abridged  or  enlarged  by  the  legislature.  The  doctrine  may  per- 
haps be  true  in  respect  to  the  streets  of  a  cily^,  so  far  as  the  cor- 
poration alone  is  concerned,  on  the  ground  that  the  easement  is 
not  for  the  exclusive  benefit  of  the  corporators,  but  of  the  whole 
people,  and  therefore,  that  the  ultimate  trust  is  in  the  state 
government;  but  that  the  legislature  have  the  power  to  enlarge 
a  use,  as  against  the  donor  or  vendor  of  such  use,  is  a  doctrin« 
io  which  I  cannot  give  my  assent. 
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But  the  chief  justice  gives  a  different  answer  to  the  exception 
by  the  individual  proprietors.  He  says:  **  What,  then,  is  the 
interest  of  an  individual  inhabitant,  as  a  subject  of  compensa- 
tion,  under  the  constitutional  injunction-  that  private  property 
be  not  taken  by  a  corporation  for  public  use  without  it?  Even 
agreeing  that  his  ground  extends  to  the  middle  of  the  street,  the 
public  have  a  right  of  way  over  it.  Neither  the  part  used  for 
the  street  nor  the  part  occupied  by  himself  is  taken  away  from 
him;  and  as  it  was  dedicated  to  public  use,  without  restriction, 
he  is  not  within  the  benefit  of  the  constitutional  prohibition^ 
which  extends  not  to  matters  of  annoyance." 

Is  this  sound  doctrine  ?  Is  it  true  that  one  who  dedicates 
land  for  a  highway,  or  street,  dedicates  it  to  the  public  use 
without  restriction  ?  I  apprehend  it  is  an  assumption  wholly 
^unfounded,  and  contrary  to  a  multitude  of  cases  in  which  it  has 
been  held  that  the  public  acquire  nothing  beyond  the  mere  right 
of  passing  and  repassing  upon  the  highway,  and  that  in  all 
other  respects  the  rights  of  the  original  owner  remain  unim- 
paired. 

I  will  not  dwell  longer  upon  this  case,  as  it  will  not  be  seri- 
ously, and  cannot  be  successfully,  contended  either  that  the 
dedication  of  land  for  a  highway  gives  to  the  public  an  unlim- 
ited use,  or  that  the  legislature  have  the  power  to  encroach  upon 
the  reserved  rights  of  the  owner  by  materially  enlarging  or 
changing  the  nature  of  the  public  easement. 

The  only  plausible  ground  which  can  be  taken  is  that  which 
was  assumed  in  the  case  of  Trustees  of  the  Presbyterian. Society  of 
Waterloo  v.  Auburn  and  Rochester  R.  R.  Co.,  3  Hill  (N.  Y.),  567, 
and  which  has  also  been  assumed  here;  viz.,  that  to  convert  a 
highway  into  a  railroad  track  is  no  material  change  in  or  en- 
largement of  the  uses  to  which  it  was  originally  dedicated; 
that  the  construction  of  a  railroad  along  a  highway  is  simply 
one  of  the  modes  of  accomplishing  the  object  of  the  original 
dedication;  viz.,  that  of  creating  a  thoroughfare  and  passage- 
way for  the  public;  in  short,  that  the  railroad  is  a  species  of 
highway,  and  that  the  two  uses  are  substantially  identical. 

But  is  this  assumption  just  ?  Are  the  two  uses  the  same  ?  If 
the  only  difference  consisted  in  the  introduction  of  a  new  motive 
power,  it  would  not  be  material.  But  is  there  no  distinction 
between  the  common  right  of  every  man  to  use  upon  the  road  a 
conveyance  of  his  own  at  will  and  the  right  of  a  corporation  to 
use  its  conveyances,  to  the  exclusion  of  all  others  ? — ^between  the 
right  of  a  man  to  travel  in  his  own  carriage  without  pay  and 
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the  right  to  trayel  in  the  oar  of  a  railroad  company  on  paying 
their  price  ? 

It  may  be  said  that  the  use  of  the  road  as  a  common  highway 
is  not  subverted;  that  a  man  may  still  drive  his  own  carriage 
upon  it.  Without  pausing  to  notice  the  fallacy  of  this  argument, 
and  the  impracticability  of  the  enjoyment  of  such  a  right  where 
railroad  trains  are  passing  and  repassing  every  half-hour,  let  us 
look  at  the  subject  in  another  point  of  view.  The  nght  of  the 
public  in  a  highway  is  an  easement,  and  one  that  is  vested  in 
the  whole  public.  Is  not  the  right  of  a  railroad  company,  if  it 
has  a  right  to  construct  its  track  upon  the  road,  also  an  ease- 
ment? This  cannot  be  denied;  nor  that  the  latter  easement  is 
enjoyed,  not  by  the  public  at  large,  but  by  a  corporation;  be- 
cause it  will  not  be  pretended  that  eveiy  man  would  have  a 
right  to  go  and  lay  down  his  timbers,  and  his  iron  rails,  and 
make  a  railroad  upon  a  highway.  Here,  then,  are  two  ease- ' 
ments,  one  vested  in  the  public,  the  other  in  the  railroad  com- 
pany. These  easements  are  property,  and  that  of  the  railroad 
company  is  valuable.  How  was  it  acquired  ?  It  has  cost  the 
company  nothing.  The  theory  must  be  that  it  is  carved  out 
and  is  a  part  of  the  public  easement,  and  is  therefore  the  gift  of 
the  public.  This  would  do  if  it  was  given  solely  at  the  expense 
of  the  public.  But  it  is  manifest  that  it  is  at  the  joint  expense 
of  the  public  and  the  owner  of  the  fee.  Ought  not  the  latter, 
then,  to  have  been  consulted  ? 

But  it  is  unnecessary  to  refine  upon  this  case.  Any  one  can 
see  that  to  convert  a  common  highway,  running  over  a  man's 
land,  into  a  railroad  is  to  impose  an  additional  burden  upon  the 
land,  aud  greatly  to  impair  its  value.  As  no  compensation  has, 
in  this  case,  been  made  to  the  owner,  his  consent  must  in  some 
way  be  shown.  The  argument  is,  that  as  he  has  consented  to 
the  laying  out  of  a  highway  upon  his  land,  ergo,  he  has  con- 
sented to  the  building  of  a  railroad  upon  it;  although  one  of  these 
benefits  his  land,  renders  access  to  it  easy,  and  enhances  its  price, 
while  the  other  makes  access  to  it  both  difficult  and  dangerous, 
and  renders  it  comparatively  valueless.  Were  the  transaction 
between  two  individuals,  every  one  would  see  at  once  the  injustice 
of  the  conclusion  attempted  to  be  drawn.  It  is  the  public  in- 
terest supposed  to  be  involved  which  begets  the  difficulty,  and 
it  is  just  for  this  reason  that  the  constitution  interferes  for  the 
protection  of  individual  rights,  and  provides  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  compensation — a 
provision  no  less  necessary  than  just,  and  one  which  it  is  the 
duty  of  the  courts  to  see  honestly  and  fairly  enforced. 
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The  case  stated  by  the  learned  justice  who  delivered  a  dis- 
senting opinion  in  the  supreme  court  is  a  striking  illustration  of 
the  injustice  that  would  frequently  be  done  under  the  rule  con- 
tended for  by  the  defendants.  A  street  was  laid  out  through  a 
man's  land,  and  he  was  assessed  seyeral  hundred  dollars  for 
benefits,  in  addition  to  the  land  taken,  and  before  the  street  was 
opened,  it  was  taken  by  a  railroad  company  and  converted  into 
the  track  of  their  road.  The  owner  lost  his  land,  had  to  pay 
several  hundred  dollars,  and  had  the  annoyance  of  the  railroad 
besides,  while  the  railroad  company  got  the  road  for  nothing. 

The  case  of  InhabitarUs  of  Springfield  v.  Connecticut  R.  R.  R.  Co. , 
4  Gush.  63,  shows  what  the  supreme  court  of  Massachusetts 
thought  of  the  argument  that  the  uses  are  the  same.  It  was 
insisted  there,  on  the  part  of  the  defendants,  that  the  power 
conferred  upon  them  by  the  legislature  to  build  their  road  be- 
tween certain  termini  gave  them  by  necessary  implication  the 
right  to  build  their  track  upon  any  intervening  highway.  But 
Chief  Justice  Shaw,  in  reply  to  this  argument,  says:  "  The  two 
uses  are  almost,  if  not  wholly,  inconsistent  with  each  other,  so 
that  taking  the  highway  for  a  railroad  will  nearly  supersede  the 
former  use  to  which  it  had  been  legally  appropriated.  The 
whole  course  of  legislation  on  the  subject  of  railroads  is  opposed 
to  such  a  construction." 

I  concur  with  the  learned  chief  justice,  and  have  no  hesitation 
in  coming  to  the  conclusion  that  the  dedication  of  land  to  the 
use  of  the  public  as  a  highway  is  not  a  dedication  of  it  to  the 
use  of  a  railroad  company;  that  the  two  uses  are  essentially 
different;  and  that  consequentiy  a  railway  cannot  be  built  upon 
a  highway  without  compensation  to  the  owners  of  the  fee.  The 
legislative  provisions  on  the  subject  were  probably  intended,  as 
was  intimated  in  Ti^ustees  of  the  Presbyterian  Society  of  Waterloo 
V.  Auburn  and  Rochester  R.  R.  Co.,d  Hill  (N.  T.),  567,  to  confer 
the  right  so  far  only  as  the  public  easement  is  concerned,  leav- 
ing the  companies  to  deal  with  the  private  rights  of  individuals 
in  the  ordinary  mode.  If,  however,  more  was  intended,  the 
provisions  are  clearly  in  conflict  with  the  constitution,  and  can- 
not be  sustained. 

It  follows  that  the  defendants,  in  constructing  their  road  upon 
Washington  street  without  the  consent  of  the  plaintiff,  and  with- 
out any  appraisal  of  his  damages  or  compensation  to  him  in 
any  form,  were  guilty  of  an  unwarrantable  intrusion  and  tres- 
pass upon  his  property,  and  that  he  is  entitied  to  relief.  Al- 
though he  had  a  remedy  at  law  for  the  trespass,  yet  as  the  tre»* 
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pass  was  of  a  continuous  nature,  he  had  a  right  to  come  into  a 
court  of  equity,  and  to  invoke  its  restraining  power  to  prevent 
a  multiplicity  of  suits^  and  can,  of  course,  recover  his  damages 
as  incidental  to  this  equitable  relief.  There  may  be  doubt  as  to 
his  right  to  recover  in  this  suit  the  damages  upon  the  lots  which 
have  been  sold;  because,  as  to  those  lots,  thor^  was  no  occasion 
to  ask  any  equitable  relief,  and  to  permit  the  damages  to  be 
assessed  in  this  suit  in  effect  deprives  the  defendants  of  the 
right  to  have  them  assessed  by  a  juiy .  But  as  this  question  has 
not  been  raised,  it  is  unnecessary  to  consider  it. 

The  judgment  must  be  reversed,  and  there  most  be  a  new 
trial,  with  costs  to  abide  the  event. 

Shakklaih),  J.,  read  an  opinion  conoarringin  the  reeult  of  the 
foregoing,  and  discnssing  certain  questions  of  evidence  which 
the  disposition  of  the  main  point,  in  accordance  with  his  opin- 
ion and  that  of  Seldbn,  J.,  rendered  it  immaterial  to  dedde,  and 
which  were,  therefore,  not  passed  upon  by  the  court. 

CoMSTooK  and  Paiob,  JJ.,  took  no  part  in  the  decision.  All 
the  other  judges  concurred. 

Judgment  reversed  and  new  trial  ordered. 

Bailboad  in  Street,  Power  of  State  to  Authorize:  See  Dai9i§  t. 
Mayor  etc.  qfNew  Torh^  67  Am.  Dec  186;  Commonweaith  v.  Bfrie  etc.  B,  B. 
Co,^  Id.  471;  Protsman  v.  Indianapolia  etc  B,  B,  Co,,  68  Id.  650,  and  cases 
cited  in  the  notes  thereto.  The  principal  case  is  cited  to  the  following  points 
relating  to  this  snbject:  The  dedication  of  land  for  a  street  or  highway  does 
not  preclude  the  owner  of  the  foe  from  objecting  to  the  construction  of  a 
railroad  therein,  the  use  of  the  street  or  highway  for  railroad  purposes  being 
the  imposition  of  a  new  harden  or  easement  upon  the  land,  which  neither 
the  state  nor  the  municipality  can  authorize  without  fihe  consent  of  the  owner 
of  the  fee,  except  upon  the  terms  of  making  compensation  to  him  in  the  man- 
ner provided  by  the  eminent-domain  statutes  of  the  state:  Appeal  of  North 
Beach  etc.  B.  B,  Co.,  32  CaL  510,  511;  Cox  v.  LouuwiUe  etc.  B.  B.  Co.,  48 
Ind.  190;  Heath  v.  Barman,  49  Barb.  498;  New  York  etc.  B.  B.  Co.  v.  Mayor 
€tc.  of  New  York,  1  Hilt.  585;  KtUey  v.  King,  33  How.  Pr.  44,  45;  Matter  cj 
New  York  eU.  B.  B.  Co.,  15  Hun,  66;  Ford  v.  Chicago  etc.  B.  Co.,  14  Wis. 
416.  Such  an  occupation  of  a  highway  by  a  railroad  company  is  not  merely 
A  new  use  of  the  public  easement  therein:  Wager  v.  Troy  etc.  B,  B.  Co.,  25 
N.  Y.  632;  it  is  a  devotion  of  the  highway  to  a  use  not  common  to  all 
travelers,  but  exclusive  in  the  company:  New  York  etc  B.  7?.  Co.  v.  Mayor 
etc.  <^New  York,  1  Hilt.  585.  A  statute  or  ordinance  authorizing  the  con- 
«truction  of  a  railroad  in  a  street,  the  fee  in  which  is  not  in  the  public,  is 
therefore  to  be  construed  merely  as  a  consent  to  such  use  with  the  consent  of 
the  abutters  owning  the  fee,  or  after  making  compeusation  to  them  as  pro- 
vided by  law,  and  the  railroad  company  avails  itself  of  the  oooseot  conferred 
by  the  statute  or  onliuance  at  its  peril  if  the  consent  of  the  abutters  is  not 
obtained,  or  if  compeusatioa  is  not  made  to  them:  IndianapoUa  etc  B.  B.  Co. 
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V,  Hartley,  67  111.  445;  Waahingian  Cemetery  v.  Prospect  Park  etc.  R,  R.  Co., 
68  N.  Y.  397;  S.  C,  4  Abb.  N.  C.  22.  The  interest  of  an  owner  of  the  fee 
in  a  highway  can  be  appropriated  without  his  consent  only  under  the  emi- 
nent-domain statutes:  Matter  of  Elevated  R.  R.  Co.,  7  linn,  240.  The  abut- 
ter injured  by  such  an  appropriation,  without  his  consent,  of  a  highway  in 
which  be  ^as  a  fee,  may  have  his  action  for  damages:  Cox  v.  LomavUle  etc,  R. 
R.  Co.,  48  Ind.  190.  Or  he  may  have  an  injunction  against  such  appropria- 
(ion  of  the  highway  without  his  consent  and  without  compensation:  Wash* 
tngton  Cemetery  v.  Prospect  etc.  R.  R.  Co.,  7  Hun,  656;  MUhau  v.  Sharp,  ?7 
N.  Y.  625;  Henderson  v.  New  York  etc  R.  R.  Co.,  78  Id.  430.  The  lart  of 
the  cases  above  cited  was  a  new  hearing  of  the  principal  case,  the  original 
plaintiff  having  died,  and  his  administrator  and  the  residuary  legatees  hav- 
ing been  substituted  as  plaintiffs.  The  legislature  may  undoubtedly  confer 
authority  to  construct  a  railroad  in  a  street  or  other  highway,  if  the  consent  of 
the  owner  is  obtained,  or  if  compensation  is  made  to  him:  Patten  v.  New  York 
Elemted  R.  R.  Co.,  3  Abb.  N.  C.  314.  And  if  the  fee  in  the  street  or  highway 
is  in  the  public,  there  is  no  doubt  of  the  power  of  the  legislature  to  authorize 
the  oonstmotion  of  a  railroad  therein  without  the  consent  of  the  abutters  or 
compensation  to  them :  Knox  v.  Mayor  etc  qfNew  York,  55  Barb.  41 1 ;  S.  C. ,  38 
How.  Pr.  73;  Patten  v.  New  York  Elevated  R.  R.  Co.,  3  Abb.  N.  C.  345;  Peo- 
ple V.  Kerr,  20  How.  Pr.  137;  S.  C,  37  Barb.  405;  S.  C.  in  court  of  appeals, 
27  N.  Y.  192;  Kellinger  v.  Forty-second  Street  etc  R.  R.  Co.,  50  Id.  210,  dis- 
tinguishing the  principal  case.  The  case  is  distinguished  on  the  same  point 
in  Calkins  r.  BloomJSM  etc  Oas4ight  Co.,  1  Thomp.  k  C.  54a  An  abutter 
on  a  street  having  no  title  to  the  soil  therein  has  no  claim  for  compensation 
against  a  railroad  company  lasring  its  track  there:  Carson  v.  Ceniral  R,  R. 
Co.,  35  GaL  331. 

It  was  held  in  several  cases  in  the  supreme  court  of  New  York  that  the 
doctrine  of  the  principal  case  did  not  apply  to  street-railroads  whose  cars  are 
moved  by  horse-power,  or  otherwise  than  by  steam,  and  that  the  laying  of  a 
track  for  horse-cars  in  a  public  street  upon  a  level  with  the  grade  of  the 
street,  with  the  consent  of  the  state  or  municipality,  was  not  the  imposition 
of  a  new  easement  entitling  the  owner  of  the  fee  in  the  street  to  compensa- 
tion: Brooklyn eU.  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  33  Barb.  423;  Mason 
V.  Brooklyn  etc  R.  R.  Co.,  35  Id.  376,  distinguishing  the  principal  case.  But 
it  was  subsequently  determined  that  the  rule  of  the  principal  case  appjied  to 
horse-car  railroads  as  well  as  to  those  whose  trains  are  propelled  by  steam: 
Craig  v.  Rochester  etc  R.  R.  Co.,  39  Id.  494,  496;  S.  C.  in  court  of  appeals, 
89  N.  Y.  407,  approving  and  following  Williams  v.  New  York  Central  R.  R. 
Co. 

In  Mahon  v.  New  York  Central  R.  R.  Co.,  24  N.  Y.  661,  it  was  held,  citing 
the  principal  case,  that  where  a  turnpike  company  abandoned  its  rcMid,  the 
legislature  could  not  authorize  its  transfer  to  a  raibnoad  company  without  the 
consent  of  the  owners  of  the  fee  or  compensation  to  them.  The  case  is  cited 
also  in  People  v.  CassUy,  2  Lans.  296,  to  the  point  that  the  interest  of  a  rail- 
road company  in  a  street  in  which  its  track  is  located,  if  lawfully  acquired, 
is  a  valuable  interest  in  the  land  itself,  distinct  from  the  public  easement. 
8o  it  is  cited  to  the  point  that  where  a  railroad  company  is  authorized  to 
construct  a  track,  switch,  or  turn-out  in  a  street,  it  is  error  to  charge  that 
such  construction  is  a  private  nuisance:  Carson  v.  Central  R.  R.  Co.,  35  CaL 
833. 

LaKD  BoovDBD  IN  Tebms  on  Strbst  OB  HiOHWAT  extends  to  the  middle 
tf  the  same  if  the  grantor  owns  so  far:  Paul  v.  Ccurver,  67  Am.  Deo.  413i 
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and  note  collecting  other  caaoe  in  this  series;  People  t.  Lcud,  34  Barb.  SOU 
8.  C,  22  How.  Pr.  115,  citing  the  principal  case;  otherwise  where  the  exterior 
line  of  the  street  or  highway  is  specifically  designated  as  the  boondary: 
WhUe's  Bank  v.  Nichols,  64  N.  T.  75. 

Injunctions  against  Tbxspass  ob  Nuisanox. — As  to  injunctions  against 
trespass,  see  Bird  v.  WUnUngton  etc  B,  B.  Co.,  64  Am.  Dec  739;  Bumiejf  t. 
Cooik,  65  Id.  79,  and  cases  cited  in  the  notes  thereto.  As  to  injunctions  against 
nnisances,  see  WoleoU  v.  Meliek,  66  Id.  790;  Dctvia  v.  Mayor  etc,  qfNew  York, 
67  Id.  186;  Dumeanil  ▼.  Duponl^  68  Id.  750,  and  notes.  See,  particularly  as 
to  injunctions  against  the  construction  of  railroads  in  streets  or  highways, 
D<wi9  V.  Matyor  etc.  of  New  York,  mipra,  and  note.  To  the  point  that  injuno- 
tion  is  a  proper  remedy,  in  case  of  a  continuing  trespass  or  nuisance  to  prevent 
a  multiplicity  of  suits,  the  principal  case  is  cited  in  Davis  v.  lAanbertton,  56 
Barb.  485;  HutawM  v.  Smith,  63  Id.  253;  Johnson  v.  Bochester,  13  Hun,  285; 
McKeon  v.  See,  51  N.  Y.  307.  In  Sidener  v.  Norristoum  etc  Co.,  23  Ind.  626, 
and  AferrUl  v.  Calkins,  73  N.  T.  584,  the  case  is  cited  to  the  point  that  an 
injunction  will  lie  to  prevent  the  taking  of  land  for  a  railroad  or  other  im- 
provement without  making  due  compensation. 

The  pbincipal  case  is  citid  to  othkb  points  as  follows:  Generally,  when 
an  owner  of  land  dedicatee  it  to  a  particular  public  use  not  inconsistent  with 
law  or  public  policy,  neither  the  state  nor  the  municipality  within  which 
such  land  lies  can  divert  to  another  public  use,  except  by  the  power  of  emi- 
nent domain:  United  States  v.  Illinois  etc  B.  B.  Co.,  2  Bias.  179.  The  ap- 
propriation by  a  railway  company  for  its  track  of  land  dedicated  for  a  park, 
without  the  consent  of  the  owner  of  the  fee,  or  compensation  to  him,  is  such 
a  diBseisin  as  will  entitle  him  to  recover:  Perrin  v.  New  York  Central  B.  B. 
Co.,  36  N.  Y.  121.  When  land  dedicated  for  a  highway  ceases  to  be  used  for 
that  purpose,  it  reverts  to  the  owner  of  the  fee:  Vcai  Amringe  v.  Bameit,  8 
Bosw.  372.  But  where  land  appropriated  by  a  private  corporation  for  a  plank 
road  is  abandoned  as  such,  but  ia  then  used  as  a  highway,  it  is  held  that  this 
is  not  such  a  change  of  use  as  to  cause  the  land  to  revert,  both  uses  being 
public,  distinguishing  the  principal  case:  ffealh  y  Barman,  49  Barb.  498. 
The  right  of  a  railroad  company  to  the  soil  over  which  its  track  runs  is  hold, 
in  People  v.  CassUy,  46  N.  Y.  49,  to  be  an  easement  or  interest  in  the  land, 
where  it  is  not  the  absolute  owner,  citing  the  principal  case.  So  it  is  held 
that  the  occupation  of  land  for  constructing  and  maintaining  a  ditch  for  the 
drainage  of  other  lands,  pursuant  to  a  statute,  does  not  deprive  the  owner  of 
the  fee,  but  is  the  imposition  of  an  easement,  entitling  him  to  compensation; 
People  V.  Haines,  49  Id.  590.  Upon  the  authority  of  the  principal  case, 
and  others  like  it,  it  is  held,  in  Calkins  v.  Bloomjleld  etc.  Ous-Ught  Co.,  1 
Thomp.  k  C.  548,  affirmed  in  S.  C,  62  N.  Y.  386,  388,  that  a  gas  company 
cannot  be  authorized  to  lay  its  pipes  in  a  country  highway  without  the  con- 
sent of  the  owner  of  the  fee,  and  without  compensation  to  him.  But  it  is 
held  that  the  construction  of  a  sewer  in  a  street  for  the  benefit  of  the  public 
at  large  does  not  entitle  the  owner  of  the  fee  to  compensation,  distinguishing 
the  principal  case:  KeUey  v.  King,  32  Barb.  415;  S.  C,  11  Abb.  Pr.  183.  A 
•tatute  authorizing  the  construction  of  a  railway  over  a  stream,  or  the  like, 
will  not  legalize  the  invasion  of  private  rights:  Bobinson  v.  New  York  etc  R. 
B.  Co.,  27  Barb.  521.  In  San  Francisco  etc.  B.  R.  Co.  v.  Caldwell,  31  Cal. 
172,  the  principal  case  is  cited,  with  others,  as  to  the  authority  of  tlie  legisla- 
ture to  determine  whether  the  benefits  to  be  derived  by  the  public  from  an  im- 
provement are  sufficient  to  justify  the  exercise  of  the  power  of  eminent  domain 
in  its  behalf.    In  WhU€'s  Bank  v.  NiduiU.  64  N.  Y.  75.  it  was  held  that  where 
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a  party  haying  an  eaacment  in  laud  sought  to  appropriate  it  to  his  exclusive 
use,  the  owner  was  not  entitled  to  an  unqualified  judgment  for  the  possessioo 
in  ejectment,  but  only  to  a  judgment  for  the  possession  subject  to  the  ease- 
ment, and  the  principal  case  was  distinguished  as  one  in  which  the  defend- 
ant was  a  mere  trmpiMsr,  having  no  right  in  the  premises. 


Austin  v.  Seabing. 

[16NKirT0BK,119.] 

OonwiTUTioy  AND  Bt-laws  of  V0LU19TABT  Chabitablb  Absociatior, 
such  as  an  Odd-Fellows'  lodge,  are  of  no  legal  validity  and  effect  except 
as  contracts,  and  are  binding  only  on  members  who  are  shown  to  have 
personally  assented  to  them. 

CoNSTiTXTTiON  OF  Grand  Lodos  OF  Odd-Fxllow8  is  uot  binding  on  the 
members  of  an  unincorporated  subordinate  lodge  who  are  not  shown  to 
have  subscribed  it,  unless  it  is  adopted  by  the  constitution  of  the  sub- 
ordinate lodge  which  such  members  have  subscribed. 

PBOTiaiON   FOB   FORFEITURK  OF  PrOFERTT    OF  SUBORDINATE    LODOB   iu  the 

constitution  of  an  Odd-Fellows'  grand  lodge  for  misconduct,  on  the  ad* 
judication  of  the  grand  lodge,  is  not  binding  upon  members  of  an  unin- 
corporated subordinate  lodge,  even  though  they  have  assented  to  it,  such 
provision  being  against  public  policy;  and  an  adjudication  of  forfeiture 
under  such  provision  will  not  be  enforced  by  the  courts. 
Whxther  Voluntart  Charitable  Association  can  Sub  or  be  sued  in 
the  name  of  its  president  or  treasurer,  under  the  New  York  statutes  of 
1849  and  1851,  qtuere. 

Appeal  from  a  judgment  of  the  supreme  court  in  favor  of  the 
defendants  upon  demurrer  to  the  complaint  in  an  action  brought 
by  the  plaintiff,  as  treasurer  of  Cayuga  Lodge  No.  80,  Odd- 
Fellows,  to  recover  certain  lodge  property.  From  the  com- 
plaint it  appeared  that  the  plantiff  and  those  for  whom  he  sued, 
together  with  the  defendants  in  this  action,  were  formerly  mem- 
bers of  said  lodge.  It  appeared  also  that  the  charter  was  re- 
voked, after  due  proceedings  in  the  grand  lodge,  in  accordance 
with  its  constitution,  and  the  complaint  alleged  that  the  prop- 
erty of  the  lodge  now  sued  for  became  thereby  divested,  and 
vested  in  the  grand  lodge  as  trustee,  to  be  restored  to  said  lodge 
if  it  should  be  reinstated.  That  the  defendants  were  at  the  time 
of  the  revocation  of  the  charter  officers  of  the  lodge,  and  as 
such  had  control  of  its  property;  that  the  grand  master  had  de- 
manded it  of  them,  but  they  refused  to  deliver  it;  that  the  char- 
ter was  afterwards  reissued  to  those  whom  the  plaintiff  repre- 
sented, they  not  having  participated  in  the  insubordination 
which  caused  the  revocation.     It  w»i!<  (;laimed  that  they  thereby 
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became  reinvested  with  the  title  to  the  property.  The  complaint 
further  charged  combination  and  confederacy  to  defraud  the 
plaintiff  and  his  associates.  The  nature  and  organization  of  the 
lodge^  of  the  state  grand  lodge,  and  of  the  grand  lodge  of  the 
United  States,  and  their  relations  to  each  other,  were  fully  set 
out.  Copies  of  the  constitution  of  the  subordinate  lodge,  and 
also  of  the  state  grand  lodge,  were  annexed  to  the  complaint 
and  made  part  of  it.  The  demurrer  was  on  the  ground  of  de- 
fect of  parties,  and  also  because  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Other  facts  are 
stated  in  the  opinion  of  Selden,  J. 

Bertjamin  F.  Hall,  for  the  appellant. 
Oeorge  EcUhbun,  for  the  respondents. 

By  Court,  Ssldbn,  J.  The  complaint,  upon  which  the  quee* 
iions  in  this  case  arise  sets  out  what  appears  to  be  a  regular 
governmental  organization,  with  its  constitution  and  laws,  and 
powers  legislative  and  judicial.  The  head  of  this  organization 
is  a  congress  of  representatives,  called  the  grand  lodge  of  the 
United  States,  which  not  only  legislates  for  all  lodges  in  the 
several  states,  but  also  exercises  judicial  powers  over  them;  for 
the  complaint  states  that  the  grand  lodges  of  the  several  states 
are  subject  at  all  times  to  the  resolves,  orders,  and  decrees  of 
the  congress  of  representatives,  and  are  amenable  to  its  consti- 
'  tutional  authority.  The  grand  lodges  of  the  several  states  and 
districts  exercise  similar  powers.  They  grant,  revoke,  and  re- 
new charters,  make  by-h^ws,  and  pass  judicially  upon  charges 
presented  against  subordinate  lodges,  expelling  or  reinstating 
them  at  pleasure.  These  powers  extend  to  the  confiscation  of 
the  entire  property  of  a  subordinate  lodge  whenever,  in  the 
opinion  of  the  grand  lodge,  upon  a  case  brought  regularly  be- 
fore it,  it  shall  satisfactorily  appear  that  such  subordinate  lodge 
is  guilty  of  insubordination.  Now,  all  this  is  very  well,  so  long 
as  the  lodges  neither  violate  nor  ask  any  aid  from  the  laws;  but 
it  may  with  propriety  be  doubted  whether  the  judicial  power 
of  the  state  is  to  be  invoked  to  uphold  and  enforce  the  decrees 
of  these  self-constituted  judicatories. 

It  is  to  be  remarked  that  these  lodges  are  charitable  institu- 
tions, whose  objects  commend  them  extensively  to  public  favor, 
and  that  there  are  four  hundred  of  them  in  northern  New  York 
alone,  and  being  purely  voluntary  associations,  there  is  of  course 
no  limit  to  the  amount  of  property  which  they  may  acquire.  If 
this  suit  can  be  maintained,  then  all  this  property,  however 
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Tast,  is  ultimatelj  controlled^  not  by  any  power  within  the  state, 
but  by  the  grand  lodge  of  the  United  States;  for  by  the  consti- 
tution of  these  lodges,  as  given  in  the  complaint,  it  will  be 
Been  that  on  the  expulsion  of  any  subordinate  lodge  (which  is  a 
matter  resting  entirely  in  the  will  of  the  grand  lodge  of  the 
-state  or  district),  the  whole  prox>erty  of  the  lodge  expelled  is, 
ipso  facto,  vested  in  the  grand  lodge,  which  is  under  no  obligi^ 
iion  to  reinstate 'the  lodge  or  restore  the  property;  and  as  the 
grand  lodge  of  the  state  is  bound  to  obey  the  decrees  of  the 
national  lodge,  the  whole  property  is  thus  brought  under  the 
•control  of  the  latter.  This  is  entirely  unobjectionable,  so  long 
-as  submission  to  these  decrees  is  merely  voluntary;  but  the 
question  is,  whether  that  submission  is  to  be  legally  and 
judicially  enforced. 

Let  us  see  what  a  chancellor  of  England  said  about  a  case 
veiy  similar  to  this.  I  refer  to  the  case  of  Lloyd  v.  Loaring,  6 
Yes.  773.  That  was  a  bill  filed  by  Evan  Lloyd  and  two  other 
persons  to  get  possession  of  the  dresses,  decorations,  books, 
papers,  etc.,  of  a  lodge  of  Freemasons,  called  the  Caledonia 
Chapter  Nc  2.  The  plaintiff  stated  that  this  lodge  was  regu* 
lorly  organized  under  a  charter  from  the  grand .  or  head  chap- 
ter of  Boyal  Arch  Masons;  that  they  were  its  chief  officers, 
and  as  such  were  entitled  by  virtue  of  the  rules  of  the  society 
to  the  charge  and  custody  of  the  property,  etc.,  which  the  de* 
f endants  had  forcibly  removed.  The  defendants  demurred  there, 
as  here,  to  the  bill.  The  opinion  of  Lord  Chancellor  Eldon  in 
that  case  is  so  precisely  applicable  to  this  that  I  will  make  one  or 
two  extracts  from  it.  He  said : '  'A  bill  might  be  filed  for  a  chattel, 
the  plaintiffis  stating  themselves  to  be  jointly  interested  in  it  with 
several  other  persons;  but  it  would  be  very  dangerous  to  take 
notice  of  them  as  a  society  having  anything  of  constitution  in  it. 
In  this  bill  there  is  a  great  affectation  of  a  corporate  character. 
They  speak  of  their  laws  and  constitution,  and  the  original  char- 
ier by  which  they  were  constituted.  In  C alien  v.  Duke  of  Queens^ 
bury,  Lord  Thurlow  said  he  would  convince  the  parties  that 
they  had  no  laws  and  constitutions."  And  again:  ''That  this 
court  will  hold  jurisdiction  to  have  a  chattel  delivered  up,  I  have 
no  doubt;  but  I  am  alarmed  at  the  notion  that  these  voluntaiy 
societies  are  to  be  permitted  to  state  all  their  laws,  forms,  and 
constitutions  upon  the  record,  and  then  to  tell  the  court  they 
are  individuals.  ....  The  bill  states  that  they  subsist  under  a 
charter  granted  by  persons  who  are  now  dead;  and  therefore,  if 
ihiB  charter  cannot  be  produced,  the  society  is  gone.    Upon 
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principles  of  policy,  the  courts  of  this  coantry  do  not  sit  to  de- 
termine npon  charters  granted  by  persons  who  have  not  the 
prerogative  to  grant  charters." 

This  appears  to  me  to  be  apt  and  sensible  language  in  the 
case  in  which  it  was  used  where  the  charter,  constitution,  etc., 
were  barely  referred  to;  but  with  what  increased  force  does  it 
apply  to  the  case  before  us,  in  which  we  have  spread  upon  the 
record  two  formal  constitutions,  one  of  which'  contains  fifteen 
distinct  articles,  the  other  eleven,  each  article  being  subdivided 
into  a  variety  of  sections,  and  altogether  embracing  a  complete 
system  of  governmental  polity.  There  is,  however,  no  objection 
to  all  this,  provided  we  apply  to  these  articles  the  same  rules  as 
to  ordinary  agreements  inter  partes,  and  give  to  them  no  peculiar 
force  as  the  constitution  and  laws  of  an  organized  body. 

Admitting,  then,  the  action  to  be  well  brought  in  the  name  of 
the  treasurer,  under  the  act  .of  April  7, 1849,  about  which  I  will 
not  stop  to  inquire,  it  is  clear  that  the  plaintiff  can  only  recover 
by  showing  either  a  legal  or  equitable  title  to  the  property  in 
question  in  the  lodge  which  he  represents,  that  is,  in  the  asso- 
ciated members  of  that  lodge.  How  does  he  show  this  ?  It  i» 
conceded  by  the  complaint  that  the  property  originally  belonged 
to  the  lodge  expelled,  of  which  the  defendants  were  members. 
The  defendants,  therefore,  were  tenants  in  common,  with  the 
plaintiff  and  his  associates,  of  the  property,  and  had  an  equal 
right  with  them  to  its  custody.  It  is  incumbent  on  the  plaintiff 
to  show  a  legal  transfer  of  this  title.  This  he  assumes  to  do  by 
showing  the  expulsion,  by  the  grand  lodge,  of  the  old  Cayuga 
lodge,  and  the  reistoration  of  the  new.  The  effect  is  supposed 
to  be  wrought  through  the  operation  of  the  constitutions  of  the 
two  lodges.  But  it  is  obvious  that  these  constitutions  can  have 
no  binding  force  whatever,  except  what  they  derive  from  the 
assent  of  each  individual  member.  That  is,  any  member,  to  be 
bound  by  them,  must  have  personally  assented  to  their  provis- 
ions. It  is  only  as  contracts  that  these  constitutions  are  in  the 
least  obligatory.  The  counsel  for  the  plaintiff  takes  this  view 
of  the  case  in  his  printed  argument.  He  says:  "  The  court  is 
sitting  to  judge  between  individuals  as  to  rights  acquired  by 
the  contracts  between  them.  It  is  immaterial  whether  such 
contracts  are  made  in  the  form  of  subscriptions  to  general  con- 
stitutions and  by-laws,  or  to  separate  articles  of  agreement." 

Viewed,  then,  as  contracts,  these  constitutions  must  be  sub- 
ject to  the  same  rules  with  all  other  contracts.  It  must  be 
dearly  shown  that  the  defendants  have  assented  to  the  written 
constitutions  of  these  lodges. 
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The  complaint  ayers  that  the  members  of  the  present  Cayuga 
lodge  "  have,  each  and  every  one  of  them,  in  conformity  with 
the  usages  and  requirements  of  the  order,  subscribed  to  an  arti- 
cle of  association  denominated  a  constitution,  a  copy  of  which 
is  hereunto  annexed,"  etc.  There  is  also  a  general  averment 
that  the  grand  lodges  in  the  several  states  have  constitutions  to 
which  their  members  are  obligated  to  subscribe,  and  do  sub- 
scribe, and  that  one  of  these  grand  lodges  is  denominated  the 
Grand  Lodge  of  Northern  New  York,  and  that  this  lodge  has 
public  and  printed  articles  of  association,  styled  a  constitution, 
a  copy  of  which  is  thereunto  annexed.  But  there  is  no  aver- 
ment that  this  constitution  was  ever  in  fact  subscribed  by  any- 
body, nor  does  the  complaint  contain  any  direct  averment  that 
the  defendaats  ever  subscribed  the  constitution  of  any  lodge, 
either  grand  or  subordinate.  The  averment  relied  upon  b}'  the 
plaintiff  upon  the  subject  is  this:  after  stating  the  existence  of 
the  original  Cayuga  lodge,  and  that  the  plaintiff  and  his  asso- 
ciates and  the  defendants  were  all  members  of  that  lodge,  the 
complaint  proceeds  thus:  That,  as  such  members  and  asso- 
ciates, they  had,  each  and  eveiy  of  them,  covenanted  with  each 
other  to  observe,  obey,  conform  to,  and  abide  by  the  constitu- 
tion, by-laws,  rules,  and  regulations  of  the  said  lodge,  and  of 
said  Grand  Lodge  of  Northern  New  York. 

Covenanted?  How?  Under  their  hands  and  seals?  It  is 
not  so  averred.  There  is  neither  prof  ert  nor  offer  to  produce  the 
covenant.  Will  this  do  in  a  legal  pleading  ?  I  apprehend  not. 
It  is  altogether  too  vague. 

Again :  what  constitution  did  they  covanant  to  observe  ?  The 
averment  says  "  the  constitution,  by-laws,  etc.,  of  the  Cayuga 
lodge  and  of  said  Grand  Lodge  of  Northern  New  York,"  but 
does  not  set  forth  the  constitutions  in  this  connection,  nor  give 
any  reference  by  which  they  can  be  identified  or  their  provisions 
ascertained.  We  may  conjecture  that  the  plaintiff  means  the 
same  constitutions  which  are  referred  to  elsewhere  in  the  com- 
plaint, but  it  is  not  so  averred. 

If  we  look  at  the  whole  complaint,  we  shall  see  that  it  is  not 
intended  to  be  averred  that  the  defendants  ever  subscribed  the 
constitution  of  the  grand  lodge.  This  was  done  only  by  the 
members  of  the  grand  lodge  itself.  It  is  difBcult  to  see,  there- 
fore, how  the  provisions  of  that  instrument  are  to  be  made  ob- 
ligatory upon  the  defendants  as  a  contract.  There  is  nothing 
in  the  constitution  of  the  expelled  lodge  (which  probably  was 
subscribed  by  the  defendants, '  although  that  is  not  in  teroui 
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averred)  which  adopts  the  constitution  of  the  grand  lodge.  It 
is  this  latter  constitution  alone  which  confers  the  power  bj  which 
the  property  in  question  is  claimed  to  have  been  transferred. 

But  were  it  distinctly  averred  that  the  defendants  had  sub- 
scribed the  constitution  of  the  grand  as  well  as  of  the  subordi* 
nate  lodge,  I  should  still  be  of  the  opinion  that  public  policy 
would  not  admit  of  parties  binding  themselves  by  such  engage* 
ments.  The  effect  of  some  of  the  provisions  of  these  constitu* 
tions  is  to  create  a  tribunal  having  power  to  adjudicate  upon  the 
rights  of  properly  of  all  the  members  of  the  subordinate  lodges, 
and  to  transfer  that  property  to  others;  the  members  of  this  tri- 
bunal  being  liable  to  constant  fluctuations,  and  not  subject  in 
any  case  to  the  selection  or  control  of  the  parties  upon  whoso 
rights  they  sit  in  judgment. 

To  create  a  judicial  tribunal  is  one  of  the  functions  of  tho 
sovereign  power;  and  although  parties  may  always  make  such 
tribunal  for  themselves  in  any  specific  case  by  a  submission  to 
arbitration,  yet  the  power  is  guarded  by  the  most  cautious  rules. 
A  contract  Uiat  the  parties  will  submit  confers  no  power  upon 
the  arbitrator;  and  even  where  there  is  an  actual  submission,  it 
may  be  revoked  at  any  time.  The  law  allows  the  party  up  to 
the  last  moment  to  ascertain  whether  there  is  not  some  covert 
bias  or  prejudice  on  the  part  of  the  arbitrator  chosen. 

It  would  hardly  accord  with  this  scrupulous  care  to  secure 
fairness  in  such  cases  that  parties  should  be  held  legally  bound 
by  the  sort  of  engagement  that  exists  here,  by  which  the  most 
extensive  judicial  powers  are  conferred  upon  bodies  of  men 
whose  individual  members  are  subject  to  continual  fluctuation. 

Upon  all  these  grounds,  therefore,  and  especially  upon  the 
ground  that  the  complaint  does  not  show  that  the  defendants 
have  ever  assented  to  be  bound  by  the  provisions  of  the  consti- 
tution of  the  Grand  Lodge  of  Northern  New  Tork,  as  the  same 
is  set  forth  in  the  complaint,  I  am  of  the  opinion  that  the  com- 
plaint is  insufficient,  •  and  that  the  judgment  of  the  supreme 
court  should  be  afi^rmed.         

Shakkland,  J.,  delivered  an  opinion,  affirming  snbstantially  the  lame 
doctrines  as  Mr.  Justice  Selden.  He  also  maintained  that  the  judgment  of 
the  supreme  court  should  be  affirmed,  on  the  ground  of  defect  of  parties. 
He  held  that  the  act  of  April  7,  1849,  authorizing  joint-stock  companies  or 
associations  of  seven  or  more  shareholders  to  sue  in  the  name  of  the  presid^t 
or  treasurer,  as  modified  by  the  act  of  1851,  extending  its  provisions  to  any 
company  or  association  '*of  not  less  than  seven  persons  who  are  owners  of  or 
have  an  interest  in  any  property,  right  of  action,  or  demand  jointly  or  io 
eommon,"  etc,  did  not  apply  to  private  voluntary  partnerships  or  assooi*- 
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tions  not  oiganixed  in  ponnance  of  any  statute.  Snch  asaoolations,  he  aaid, 
mast  still  sue  and  be  sued  as  before,  and  all  the  members  mnst  be  joined  as 
parties,  except  in  certain  cases  not  necessary  to  be  mentioned.  The  com- 
plainant in  the  present  action  showing  that  there  were  other  members  of  this 
association  interested  equally  with  the  plaintiff  in  this  action,  the  learned 
Judge  said  they  ought  to  have  been  made  parties. 

Brown,  J.,  also  delivered  an  opinion,  in  which,  after  stating  that  the  plain- 
tiff roust  make  out  title  under  the  decree  of  the  grand  lodge  of  Odd-Fellows, 
referred  to  by  Mr.  Justice  Selden,  or  must  fail  in  the  action,  he  went  on  to 
declare,  in  substance,  that  while  the  by-laws  and  regulations  of  voluntary 
associations,  such  as  the  one  at  bar,  were  all  very  well  so  long  as  the  mem- 
bers did  not  object  to  them,  they  could  not  have  the  force  of  law,  or  affect 
lights  of  property  against  the  will  of  the  owners.  When  orders  or  decrees 
like  the  one  relied  on  by  the  plaintiff  here  were  attempted  to  be  enforced  to 
deprive  owners  of  their  property,  he  said  that  courts  of  justice  had  duties  in 
the  premises  of  which  the  plaintiff  seemed  to  have  but  an  indifferent  concep- 
tion, and  that  they  could  not  be  "  called  upon  to  aid  in  enforcing  the  decrees 
of  these  self -created  judicatories. "  **  The  confiscation  and  forfeiture  of  prop- 
erty," said  he,  "  is  an  act  of  sovereign  power;  and  the  aid  of  this  or  any  other 
court  will  not  be  rendered  to  enforce  such  proceedings,  or  to  recognize  legal 
or  supposed  legal  rights  founded  upon  them."  He  therefore  concurred  with 
Selden,  J. 

Yauditt  of  CoKSTiTunoK,  By-laws,  and  Pbooesdikcmi  of  Yoluntabt 
Oharitablb  AasodATiONS.— It  has  puzzled  the  courts  considerably  to  deter- 
mine just  what  view  should  be  taken  of  voluntary  or  unincorporated  socie- 
ties, and  what  effect  should  be  given  to  their  articles  of  association,  rules,  and 
proceedings.  In  a  case  where  the  members  of  an  uninoorporated  Masonic 
lodge  filed  a  bill  to  compel  the  delivery  of  certain  lodge  property  wrongfully 
detained  by  the  defendant.  Lord  Eldon  was  at  first  doubtful  as  to  the  propri- 
ety of  taking  judicial  cognizance  of  the  rules  of  such  associations:  Lhyd  v. 
Loctringt  6  Yes.  773.  **  I  am  alarmed,"  said  he,  '*at  the  notion  that  these 
voluntary  societies  are  to  be  permitted  to  state  all  their  laws,  forms,  and  con- 
stitutions upon  the  record,  and  then  to  tell  the  court  they  are  individuals. 
Then  what  sort  of  a  partnership  is  this  ? — for  it  is  now  admitted  to  be  a  part- 
nership. The  bill  states  that  they  subsist  under  a  charter  granted  by  per- 
sons who  are  notv  dead;  and  therefore,  if  this  charter  cannot  be  produced,  the 
society  is  gonei  Upon  principles  of  policy,  the  courts  of  this  country  do  not 
sit  to  determine  upon  charters  granted  by  persons  who  have  not  the  pre- 
rogative to  grant  charters. "  In  a  subsequent  opinion  in  the  same  case  bis 
lordship  again  expressed  his  doubts  upon  this  point.  Referring  to  another 
case  in  which  he  had  been  of  counsel,  and  in  which  the  nature  of  voluntary 
associations  had  been  somewhat  considered,  he  said:  '*I  had  great  doubt 
whether  a  voluntary  association  for  the  best  purpose  is  to  meet  without  the 
authority  of  a  corporation,  and  make  laws  and  statutes  which  have  no  au- 
thority, and  then  call  upon  this  court  to  administer  all  the  moral  justice  that 
may  arise  upon  the  disputes  among  these,  in  a  sense,  unauthorized  bodies.  It . 
is  singular  that  this  court  should  sit  upon  the  concerns  of  an  association  which 
in  law  has  no  existence;  and  in  that  case  that  this  court  should  be  ancillary  to 
their  agreements  ss  to  their  toasts,  '*  etc 

The  courts  do,  however,  **  sit  upon  the  concerns  *'  of  these  associations,  and 
in  proper  oases  enforce  rights  and  liabilities  growing  out  of  their  laws  and 
regulations.  Of  late  years,  indeed,  cases  arising  upon  the  oonstmotion  of  the 
mles  of  snch  organizations,  and  defining  their  powers  and  the  obligations  and 
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privileges  of  their  members,  are  growing  more  and  moru  frequent,  owing  to 
the  astonishing  multiplication  of  benevolent  orders,  mutual-benefit  societtet, 
and  the  like,  particularly  in  the  United  States.  The  result  is,  that  the  courts 
are  getting  clearer  and  more  satisfactory  views  of  the  nature  of  such  organi- 
zations. In  this  note  we  propose  to  consider  how  far  the  constitution,  by- 
laws, etc.,  of  voluntary  associations,  particularly  of  those  of  a  charitable  na- 
ture, are  to  be  deemed  valid  and  binding  upon  the  members,  and  susceptible 
of  enforcement  by  the  courts. 

That  Membbbs  op  VoLaNTABT  Associations,  Chabitablb  or  Otherwisc, 
ABB  BocTND  DT  THEIR  CONSTITUTIONS,  by-laws,  rulcs,  etc.,  within  certain 
limits,  is  beyond  question,  although  the  cases  differ  somewhat  as  to  what 
those  limits  are.  In  some  of  the  cases  it  is  stated,  in  general  terms,  that  the 
constitution  and  by-laws  of  such  associations  are  a  law  to  the  members: 
ThcmjMon  v.  Adamn,  7  Week.  Not.  Cas.  281;  MoxeifB  Appeal,  9  Id.  441; 
{jhrtt8venor  v.  United  Soe,,  118  Mass.  90.  A  more  accurate  statement  of  the 
doctrine  is  that  they  are  valid  and  binding  when  not  in  contravention  of  the 
law  of  the  land  or  of  public  policy,  but  not  otherwise:  Hyde  v.  Woods,  2  Saw. 
«j5;  S.  C,  94  U.  S.  523;  White  v.  Brownell,  2  Daly,  329;  Ebbinghouaen  v. 
Worth  Club,  4  Abb.  N.  C.  300,  301,  note;  Leech  v.  Harris,  2  Brewst.  571; 
VenabU  v.  Uaptist  Church,  25  £Lan.  177;  StaU  v.  Wiiliama,  75  N.  0.  134; 
Innes  v.  Wylie,  1  Car.  &  Kir.  262.  And,  as  we  conceive,  there  is  no  difference 
tn  this  regard  between  the  constitution  and  the  by-laws.  They  both  stand  on 
the  same  footing,  except  so  far  as  they  are  distinguished  by  the  association 
itself  in  requiring  greater  solemnities  and  formalities  in  changing  one  than  in 
changing  the  other.  No  provision  in  either  is  binding  unless  it  be  in  accord- 
ance with  the  law  of  the  land  and  with  public  policy.  In  Dawkina  ▼.  Antro' 
bus,  L.  R.  17  Ch.  Div.  615,  it  is  said,  also,  that  a  rule  of  such  a  society,  to  be 
valid  and  binding,  must  be  consonant  with  natural  justice.  It  is  assumed, 
also,  in  some  cases,  that  the  laws  of  voluntary  associations,  to  be  binding  on  the 
members,  must  be  reasonable:  Fritz  v.  Muck,  66  How.  Pr.  74.  But  it  is  gen- 
erally laid  down  that  such  laws  are  binding,  whether  they  are  reasonable  or 
cot,  upon  members  who  have  assented  to  them:  Hirsohl  on  Fraternities,  63; 
note  to  Fisher  v.  Keane,  27  Moak*s  Eng.  595;  Boone  on  Corp.,  sec.  335;  EUa» 
y.  Aljord,  1  City  Ct.  (N.  Y.)  123.  No  doubt  a  person  joining  a  society,  know- 
ing its  rules  to  be  unreasonable,  should  be  deemed  to  have  assented  thereto, 
and  ought  to  be  bound  thereby;  but,  as  Mr.  Hirschl  remarks,  it  would  be 
otherwise  if  an  unreasonable  by-law  should  be  enacted  against  such  member's 
consent  after  he  had  joined  the  society  and  had  acquired  pecuniary  rights 
therein.  It  would  seem  that  he  ought  to  be  protected  against  such  subsequent 
enactment  in  the  same  way  that  a  member  of  a  corporation  is  protected 
against  unreasonable  by-laws.  The  validity  and  binding  effect  of  the  oonsti- 
tution  or  a  by-law  or  other  proceeding  of  a  voluntary  association,  as  respects 
its  members,  rest  upon  assent  actual  or  implied.  The  relation  between  the 
members  of  such  associations  is  one  of  contract,  and  the  articles  of  association 
and  by-laws  constitute  the  terms  of  the  agreement:  Protchett  v.  Schaeffer,  11 
Phila.  166;  see  also  Brine  v.  Board  of  Trade,  2  Am.  L.  Rec.  268.  The  mem- 
bers having  agreed  to  those  terms  are  bound  by  them,  as  already  stated,  if 
they  do  not  conflict  with  law  or  public  policy:  Hyde  v.  Woods,  2  Saw.  655; 
Leech  v.  Hurrin,  2  Brewst.  571.  The  doctrine  is  thus  stated  in  a  case  involv- 
ing the  validity  of  a  rule  of  an  unincorporated  board  of  brokers,  in  Wlute  v. 
Browftdl,  2  Daly,  329,  by  Van  Vorst,  J.,  in  the  court  below:  '*As  this  asso- 
ciation is  not  organized  in  pursuance  of  any  statute,  nor  the  terms  of  member^ 
ship  fixed  by  the  principle  of  the  common  law,  it  follows  that  the  i 
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which  the  members  make  among  themselves  on  the  subject  most  establish  and 
determine  the  rights  of  the  parties  on  the  subject.  The  constitution  of  the 
association,  and  its  laws  agreed  upon  by  the  members,  contain  all  the  stipu- 
lations of  the  parties,  and  is  the  law  which  should  govern.    The  members 

have  established  a  law  for  themselves The  very  existence  of  this  body 

depends  upon  the  faithful  observance  of  its  organic  law  by  all  its  members. 
The  court  must  regard  the  constitution  and  laws  of  this  board  as  the  contract 
by  which  all  the  members  are  bound.  The  court  cannot  make  any  other  con- 
tract for  the  parties  than  they  have  solemnly  made  for  themselves.  It  is  not 
the  province  of  courts  of  law  to  make  contracts  for  parties.  It  may  explain, 
interpret,  enforce,  and  in  some  instances,  where  contracts  are  hard  and  un- 
conscionable, relieve  from  them.**  In  the  same  case  Daly,  J.,  affirming  the 
decision  of  Van  Vorst,  J.,  says:  *'  Individuals  who  form  themselves  together 
into  a  voluntary  association  for  a  common  object  may  agree  to  be  governed  by 
such  rules  as  they  think  proper  to  adopt,  if  there  is  nothing  in  them  in  con- 
flict  with  the  law  of  the  land;  and  those  who  become  members  of  the  body 
are  presumed  to  know  them,  to  have  assented  to  them,  and  they  are  bound  by 
them:  /iknea  v.  Wylie,  1  Car.  &  Kir.  262;  Brancher  v.  RoberU,  7  Jur.,  N.  S., 
1185;  Hopkimaon  v.  MarquU  qf  Exeter,  L.  K.  5  Eq.  63.'* 

Great  emphasis  is  laid  in  many  of  the  cases,  as  in  the  principal  case,  upon 
the  necessity  of  the  personal  assent  of  a  member  of  a  voluntary  society  to  its 
constitution  and  by-laws  before  he  can  be  held  bound  thereby.  Thus  in  HecUh 
V.  New  York  OM  Exchange,  38  How.  Pr.  169,  S.  C,  7  Abb.  Pr.,  N.  8..  255,  it 
is  laid  down,  citing  the  principal  case,  that  "before  the  constitution  and 
laws  of  such  an  association  can  have  any  binding  force  whatever  upon  a  mem- 
ber thereof,  which  will  be  recognized  and  enforced  by  the  courts,  it  must 
appear  that  such  member  personally  assented  to  their  provisions.**  See  also 
Leech  V.  Harris,  2  Brewst.  571.  Of  course,  this  does  not  mean  that  actual, 
personal,  and  express  assent  to  the  specific  by-law  or  article  in  question  by 
the  member  to  be  affected  is  necessary  to  render  it  binding  upon  him.  Such 
a  doctrine  would  deprive  the  rules  and  regulations  of  voluntary  associations 
of  much  of  their  efficiency,  and  indeed,  would  take  from  them  the  character 
of  laws.  The  cohesive  power  of  such  associations  would  be  thereby  destroyed. 
How  could  a  society  of  any  kind  endure  if  each  member  could  pick  out  for 
himself  the  provisions  in  its  constitution  or  by-laws  by  which  he  is  willing  to 
be  bound,  and  reject  all  the  rest,  and  still  insist  upon  the  rights  of  a  mem- 
ber? If  this  is  what  is  meant  when  it  is  said  that  any  particular  provision 
must  be  shown  to  have  received  the  personal  assent  of  a  member,  in  order  to 
bind  him,  then  the  rules  of  such  societies  are  ridiculous  shams.  The  true 
rule  is  that  laid  down  in  White  v.  Broumell,  2  Daly,  329,  that  when  a  mem- 
ber joins  a  society  of  this  kind  he  is  presumed  to  know  and  assent  to  its  rules. 
If  he  wishes  to  dissent  from  an  existing  rule  lawfully  adopted,  and  to  escape 
being  bound  by  it,  he  ihust  procure  its  repeal  or  withdraw  from  the  society. 
If,  knowing  what  the  rule  is,  he  remains  in  the  society,  he  is  bound,  however 
loudly  he  may  protest  against  such  rule.  If  each  member  is  to  be  a  law 
unto  himself,  there  can,  as  already  suggested,  be  no  association.  The 
majority  roust  control  in  determining  what  the  laws  of  the  society  shall  be, 
and  the  minority  must  submit,  or  cease  membership.  Membership  and 
obedience  to  the  rules  are  reciprocally  the  consideration  for  each  other,  and 
a  member  cannot  insist  upon  having  the  one  without  rendering  the  other. 
And  when  it  is  said  that  a  rule  of  such  an  association  is  b'oding,  all  that  if 
ordinarily  meant  is  that  the  members  must  obey  it,  or  submit  to  the  peual* 
ties  prescribed  fur  its  violation,  culminating  in  temporary  or  permanent  ex^ 
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elusion  from  the  privileges  of  membership.  Beyond  this,  we  do  not  know 
that  it  has  ever  been  pretended  that  any  society  conld  go;  as  by  enforcing 
the  payment  of  fines  or  penalties  by  action  or  other  legal  proceeding.  If  it 
shonld  be  attempted,  it  woald  no  donbt  faiL  It  woold  be  contrary  to  public 
policy  to  allow  societies  which,  as  a  body,  have  no  legal  ttatust  and  owe  no 
allegiance  to  the  law,  to  make  use  of  its  machinery  to  collect  penalties,  etc, 
assessed  by  their  own  tribunals.  The  way  in  which  the  courts  are  usu- 
ally callei  upon  to  enforce  the  regulations  of  such  an  association  against  a 
disobedient  member  is  by  sustaining  the  action  of  the  association  in  suspend- 
ing or  expelling,  by  refusing  to  reinstate  him.  To  this  extent  the  courts 
may  properly  lend  their  aid  to  enforce  obligations  voluntarily  assumed,  by 
not  intei^ering  with  the  action  of  these  self -constituted  bodies. 

As  members  of  such  associations  are  bound  by  the  constitution  and  by-laws 
to  which  they  assent  by  becoming  members,  so  they  are  bound  by  amend* 
ments  and  additions  thereto  subsequently  adopted  in  accordance  with  exist- 
ing rules,  even  though  they  vote  against  the  changes  so  made:  McDowell  v. 
Acklej/,  03  Pa.  St.  277.  So  in  the  case  of  incorporated  societies:  MeCabe  v. 
/h<A«r  MaUJiew  etc  Society,  24  Hun,  149.  A  voluntary  religious  society  may 
enact  a  by-law  prescribing  the  conditions  of  membership  and  of  forfeiture 
thereof,  and  may  make  it  apply  to  existing  as  well  as  to  subsequent  members: 
Taylor  v.  Edson,  4  Gush.  522.  It  has  been  held  that  an  amendment  to  a 
by-law  of  an  Odd-Fellows*  lodge,  respecting  "sick  benefits,**  if  regularly 
adopted,  applies  to  members  who  are  sick  at  the  time  of  its  adoption:  PottU- 
nty  V.  BachmoMf  31  Hun,  49.  But  an  amendment  after  the  death  of  a  member 
of  a  benevolent  association,  reducing  the  amount  of  the  "death  benefit** 
payable  to  his  widow,  does  not  apply  to  such  member;  but  the  right  becomes 
vested  at  the  death:  Oundlach  v.  Oermania  etc  Aeeoeiation,  49  How.  Pr.  190. 
But  in  Fugare  v.  Mutual  Society  of  St.  Josephs,  46  Vt.  362,  an  amendment 
after  the  death  of  a  member  of  a  benefit  society  to  the  rules  of  the  society, 
limiting  the  amount  of  benefits  payable  to  widows  of  deceased  members,  was 
held  to  apply  to  the  widow  of  such  member.  The  ground  upon  which  the 
decision  was  put  was,  that  unless  this  were  the  rule  such  a  society  might,  in 
times  of  great  sickness  and  frequent  deaths,  become  unable  to  pay.  "It 
must  be  seen  at  once,**  says  Mr.  Hirschl,  "that  this  decision  is  not  sound. 
Of  course,  there  was  a  clause  in  the  constitution  allowing  changes  in  the  by- 
laws, and  this  power  is,  express  or  implied,  in  every  constitution;  would  it 
follow,  therefore,  that  any  society  which  finds  that  it  has  made  improvident 
contracts,  and  cannot  meet  its  death  losses,  can  simply  pass  by-laws,  and  thus 
reduce  its  debts  on  its  policies  from  one  thousand  to  ^^^  hundred  dollars,  or 
any  other  sum  ?  While  this  may  be  done  as  to  members  still  living,  it  is 
most  certainly  true  that  it  cannot  be  done  as  to  the  representatives  of  deceased 
members,  whose  rights  become  vested  and  fixed  at  the  time  of  the  decease:  ** 
Hirschl  on  Fraternities,  61,  62.  The  power  of  amendment  must  in  any  case 
be  exercised  in  accordance  with  the  existing  law  of  the  society  to  be  binding. 
A  new  constitution  adopted  by  a  society  is  not  valid  as  to  members  not 
assenting  thereto,  if  not  adopted  in  accordance  with  the  provisions  of  the  ex- 
isting constitution:  Hochreiter^s  Appeal,  93  Pa.  St.  479.  But  in  Richardson 
▼.  Society t  58  N.  H.  187,  which  was  a  case  of  an  incorporated  society,  it  was 
held  that  a  by-law  requiring  a  two-thirds  vote  to  alter  or  amend  the  by-laws 
might  be  repealed  at  any  regular  meeting  by  a  majority  vote,  since  the  by- 
law itself  was  passed  by  a  majority,  and  a  majority  at  one  meeting  could  not 
thus  tie  the  hands  of  a  majority  at  any  subsequent  meeting.  We  cannot 
think  that  this  is  correct  reasoning.     If  it  is,  then  a  majority  of  any  sooie^t 
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corporate  or  incorporate,  may  at  any  meeting  disregard  any  by-law  with  per- 
fect impunity.  That  is  to  say,  the  by-laws  of  a  society  are  never  binding  on 
a  majority.  We  thick  a  person  joining  a  society  upon  the  faith  of  a  proTision 
in  its  by-laws  or  other  rules,  prohibiting  amendments  except  by  a  two-thirda 
vote,  has  a  right  to  insist  that  this  stipulation  shall  be  kept  If  it  should  be 
disobeyed  or  disregarded  to  his  injury,  and  the  case  were  one  admitting  of 
legal  redress,  we  have  no  doubt  that  the  courts  would  give  relief. 

EXAHFLRS    OF    VaLID    AND    IkYAUD    LaWS    OF    SUOH    ASSOCIATIONS. — In 

accordance  with  the  rule  already  stated,  that  the  laws  of  a  voluntary  asso- 
ciation must  not  be  contrary  to  the  law  of  the  land  or  to  public  policy  in  or- 
der to  be  binding,  a  by-law  of  an  unincorporated  benevolent  association  named 
the  "  Good  Samaritans,**  authorizing  the  mock  hanging  of  members  as  a  part 
of  the  ceremony  of  expulsion,  was  declared  invalid,  because  the  mock  hang- 
ing was  an  assault,  and  therefore  unlawful:  State  v.  WUliams,  75  N.  C.  134. 
So  a  by-law  of  a  society,  whether  incorporated  or  not,  compelling  members  to 
join  in  a  "strike,"  is  void,  as  against  public  policy:  People  v.  ^etr  York  Be- 
nevolent 8oe,,  3  Hun,  361.  But  it  seems  that  a  rule  of  an  association  of  work- 
men forbidding  members  to  teach  their  trade  to  others  without  the  consent  of 
the  association  will  not  render  the  association  illegal:  Snow  v.  Wheeler,  113 
Mass.  170. 

There  is  some  question  as  to  whether  or  not  provisions  for  the  arbitratioo 
of  disputes  between  members,  in  the  constitution  or  by-laws  of  voluntary  or 
incorporated  societies,  are  binding  and  can  be  enforced  by  expulsion  for  dis- 
obedience, or  otherwise.  Such  provisions  are  common  in  the  case  of  boards  of 
trade,  stock  exchanges,  chambers  of  commerce,  and  the  like:  Bisb.  &  Sim.  on 
Produce  Exchanges,  sees.  28  et  seq.,  72.  The  provision  is,  usually,  that  all 
disputes  between  members  of  the  board  or  exchange  may,  on  the  applica- 
tion of  one  or  both  the  parties,  be  referred  to  a  standing  committee  of  the 
body,  who  are  authorized  to  hear  and  determine  the  same,  and  that  in  caso 
of  a  refusal  to  abide  the  award  of  the  committee,  a  member  may  be  suspended 
or  expelled^  Such  provisions  in  the  constitutions  of  these  exchanges  are  of 
great  utility  in  suppressing  litigation  and  promoting  honorable  dealing.  They 
are  held  binding  in  WhiU  v.  Broumell,  2  Daly,  329;  S.  C,  4  Abb.  Pr.,  N.  S., 
162;  Singerly*B  Adm'r  v.  Johnson,  3  Week.  Not.  Gas.  541;  Thompson  v.  Ad- 
am$t  12  Phila.  486.  So  in  the  case  of  a  mutual  insurance  association,  in 
ScoU  V.  Avery,  5  H.  L.  811.  But  in  Leech  v.  Harris,  2  Brewst.  571,  it  waa 
held  that  an  unincorporated  board  of  brokers  could  not  by  its  rules  require 
the  arbitration  of  difierenoes  between  members,  at  least  as  to  transactiona 
outside  the  business  of  the  board.  And  in  Heath  v.  New  York  Gold  Ex- 
ehanffe,  38  How.  Pr.  168,  8.  C,  7  Abb.  Vt.,  N.  S.,  255,  it  was  said  that  such 
a  provision  in  the  constitntion  of  a  voluntary  gold  exchange,  even  if  person- 
ally assented  to,  was  no  more  than  a  revocable  agreement  to  submit  to  an 
award.  In  State  v.  Union  Merchants*  Exchange,  2  Mo.  App.  96,  in  a  case  of 
an  incorporated  exchange,  a  provision  requiring  members  to  submit  their 
tmsiness  controversies  to  the  arbitration  of  the  arbitration  committee,  on  pain 
of  expulsion,  was  held  unreasonable  and  void.  The  ground  upon  which  such 
provisioiis  are  sometimes  condenmed  is,  that  they  oust  the  courts  of  their  juris- 
diction. So  far  at  least  as  unincorporated  societies  are  concerned,  we  have 
no  donbt  of  the  validity  of  provisions  of  this  nature,  nor  of  the  power  of  ex« 
pulsion  for  disobedience.  Conceding  that  such  a  provision,  when  assented 
to,  is  a  mere  revocable  agreement  to  submit  to  arbitration,  the  only  way  m 
which  it  can  be  revoked  is  by  withdrawing  from  the  society.  And  in  the 
>  of  corporations,  also,  the  weight  of  authority  and  the  better  reapon  seem 
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to  US  to  be  in  favor  of  the  dootrise  that  each  regalaticaa  are  valid  and  bind* 
ing,  at  least  bo  far  as  to  be  enforceable  by  expulsion. 

A  provision  in  the  constitution  or  by-lavrs  of  a  stock  exchange,  or  the  like, 
that  the  seat  of  an  insolvent  or  deceased  member  shall  be  sold,  and  the  pro> 
oeeds  distributed  first  among  the  creditors  of  the  decedent  or  insolvent  within 
the  exchange,  is  valid,  and  the  residue  only  is  assets  under  a  bankrupt  or  in- 
solvent law:  Hyde  v.  Woods,  2  Saw.  655;  S.  C,  94  U.  S.  523;  Thompwn  v. 
Adams,  12  Pbila.  484;  S.  C.  in  supreme  court,  7  Week.  Not.  Cas.  281.  So 
a  provision  that  the  seat  may  be  sold  on  failure  of  the  owner  to  comply  with 
any  contract  within  a  specified  period:  Moocey*s  Appeal,  9  Week.  Not  Cas- 
441. 

That  the  constitutions  and  by-laws  of  grand  lodges  of  the  numerous  orders 
of  our  day  are  binding  upon  the  members  of  subordinate  lodges  is,  asagener«hl 
rule,  settled,  because  by  reference  and  adoption  they  are  made  parts  of  the 
laws  of  the  subordinate  bodies:  Chamberlain  v.  Lincoln,  129  Mass.  70;  Alt' 
mown  v.  Bern,  27  N.  J.  Eq.  331;  Osoeola  Tribe  v.  Schmidt,  57  Md.  98;  HaU  v. 
Supreme  Lodge,  24  Fed.  Bep.  450;  this,  too,  whether  they  are  incorporated 
or  not  When  they  are  incorporated,  they  are  independent  corporations,  and 
an  incorporated  grand  lodge  derives  and  can  derive  no  power  from  its  charter 
to  make  by-laws  for  a  distinct  corporation.  It  is  because  the  members  of  the 
•ubordinate  bodies  agree  to  be  bound  by  the  grand  bodies  that  they  ore  bound. 
As  stated  in  the  principal  case,  assent  is  the  foundation  upon  which  the  obli- 
gation to  obey  reposes.  A  grand  lodge  incorporated  in  one  state  cannot,  how- 
ever, it  seems,  be  subjected  nor  subject  itself  to  the  control  of  a  supreme  lodge 
incorporated  in  another  state:  Lampherev,  Grand  Lodge,  UN.  W.  Rep. 
268;  S.  C,  47  Mich.  429.  The  particular  question  presented  in  the  principal 
case,  as  to  whether  or  not  members  of  a  subordinate  lodge,  unincorporated, 
can  by  their  assent  give  efiect  to  and  make  binding  npon  themselves  a  consti- 
tutional provision  authorizing  the  grand  lodge  to  adjudge  the  lodge  property 
forfeited  for  insubordination  so  as  to  divest  the  tiile,  does  not  seem  to  have 
arisen  in  any  other  case.  The  case  that  comes  nearest  it  is  Altmann  v.  Bern, 
27  N.  J.  Eq.  331.  In  that  case  the  majority  of  an  unincorporated  subordinate 
lodge  withdraw  from  the  jurisdiction  of  the  grand  lodge,  surrendered  their 
charter,  and  formed  a  new  lodge.  The -grand  lodge  reissued  the  charter  to 
the  loyal  minority  in  the  old  lodge,  and  it  was  held  that  they  could  recover 
the  lodge  property  from  the  rebellious  majority.  There,  however,  the  major- 
ity divested  themselves  of  their  interest  in  the  property  by  withdrawing,  and 
it  remained  in  the  faithful  minority.  It  was  not  vested  in  them  by  the  grand 
lodge.  In  Cliamberlain  v.  Lincoln,  129  Mass.  70,  the  case  did  not  go  far  enough 
to  raise  the  question  of  the  power  of  the  grand  lodge  to  make  a  binding  ad- 
judiction  of  forfeiture  of  property.  The  majority  of  a  Good  Templars*  lodge 
in  that  case  refused  to  pay  the  grand  lodge  tax,  and  the  minority  withdrew, 
paid  the  tax,  had  new  officers  installed,  and  claiming  to  be  the  original  lodge, 
sued  for  the  lodge  property.  The  court  denied  relief,  because  the  grand  lodge 
had  not  declared  the  charter  forfeited,  and  the  means  of  redress  within  the 
order  had  not  been  exhausted. 

Vaudity  of  Adjudications  and  Other  Prookbdikgs  of  Yoluntabt 
Associations. — lliere  is  no  doubt  that  the  decisions  of  a  voluntary  associ- 
ation, nonestly  and  fairly  made  in  accordance  with  its  rules,  and  not  contrary 
to  the  law  of  the  land  or  to  public  policy,  are  binding  upon  its  members,  and 
will  not  be  interfered  with  by  the  courts:  White  v.  Broumell,  2  Daly,  329;  Con* 
miU  V.  Rt^ormed  etc.  Church,  54  N.  Y.  551;  Harrison  v.  Hoyle,  24  Ohio  St. 
S|54;  Leech  v.  HarrU,  2  Brewst.  571;  Osceola  Tribe  v.  Schmidt,  57  Md.  98^ 
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DawUna  v.  AfUrobus^  K  B.  17  Ch.  Div.  030.  The  ooarta  will  not  oonstitate 
tberaaelvee  appellate  tribunals  in  such  cases  to  revise  the  decisions  of  these 
•elf -constituted  judicatories.  Says  Brett,  L.  J.,  in  Dawkina  v.  Antrobua,  twpra, 
which  was  a  case  of  a  club  decision,  which  it  was  sought  to  review:  "  I  think 
we  ought  to  take  great  care  that  this  court  does  not  by  successive  decisions 
usurp  an  authority  in  these  cases  for  which  there  is  no  color  in  point  of  law. 
In  my  opinion,  there  is  some  danger  that  the  courts  will  undertake  to  act  as 
courts  of  appeal  against  the  decisions  of  members  of  clubs,  whereas  the  court 
has  no  right  or  authority  whatever  to  sit  in  appeal  upon  them  at  all.  The 
only  question  which  a  court  can  properly  consider  is  whether  the  members  of 
the  dub,  under  such  circumstances,  have  acted  vJUra  vires  or  not,  and  it  seems 
to  me  the  only  questions  which  a  court  can  properly  entertain  for  that  pur- 
pose  are,  whether  anything  has  been  done  which  is  contrary  to  natural  justice,, 
although  it  is  within  the  rules  of  a  club;  in  other  words,  whether  the  rules  of  a. 
club  are  contrary  to  natural  justice;  secondly,  whether  a  person  who  has  not 
condoned  the  departure  from  them  has  been  acted  against  contrary  to  the  rule* 
of  the  club;  and  thirdly,  whether  the  decision  of  the  club  has  been  come  ta 
bona  fide  or  not.  Unless  one  of  those  charges  can  be  made  out  by  those  who 
come  before  the  court,  the  court  has  no  power  to  interfere  with  what  has  been 
done." 

A  member  of  a  voluntary  society,  charitable  or  otherwise,  who  is  aggrieved 
by  any  action  of  the  society,  must  exhaust  his  means  of  redress  within  the  so- 
ciety before  applying  to  the  courts:  PottUney  v.  Baehman,  31  Hun,  49; 
Lqfond  v.  Deems,  81  N.  Y.  507;  S.  C,  8  Abb.  N.  G.  344;  Hirschl  on  Frat6i>. 
nities,  49. 

The  power  of  unincorporated  societies,  as  well  as  of  corporations,  as  to  ex«> 
pelling  members,  and  the  validity  of  sentences  of  expulsion,  are  fully  consid- 
ered in  the  note  to  Hi$$  v.  Bartlett,  63  Am.  Dec.  776.  Little,  if  anything, 
need  be  said  here  upon  the  subject.  If  a  member  of  an  unincorporated  society 
is  expelled  in  accordance  with  its  rules  and  the  law  of  the  land,  and  if  the 
proceedings  are  taken  upon  due  notice,  and  are  fairly  conducted,  the  court* 
can  give  no  redress:  WTUte  v.  Brownell,  2  Daly,  329;  Innes  v.  Wylie,  1  Car.  ft. 
Kir.  262;  Lambert  v.  Addison,  46  L.  T.,  N.  S.,  20;  otherwise  he  may  have  an 
injunction  or  other  appropriate  remedy:  Thomtu  v.  Ellmdker,  1  Pars.  SeL 
Cas.  98:  Gorman  v.  Russeli,  14  Cal.  631;  LaJboucJiere  v.  Wharndfffey  L.  E.  19 
Ch.  Div.  346;  Fisher  v.  Keane,  11  Id.  353;  and  cases  cited  in  note  to  Hiss  v. 
BartieUf  supra.  But  if  the  association  is  one  having  no  property,  and  no- 
property  right  is  affected,  and  no  personal  injury  inflicted,  it  seems  that  a 
member,  however  summarily  or  unjustly  expelled,  has  no  redress  whatever: 
Bigby  V.  Connol,  28  W.  R.  050;  Sale  v.  First  Regular  Baptist  Church,  62  Iowa, 
26;  S.  C,  49  Am.  Hep.  136.  In  Bigby  v.  Connol,  supra.  Sir  George  Jessel, 
master  of  the  rolls,  says:  *'  What  is  the  jurisdiction  of  the  court  of  equity  as 
regards  interfering  at  the  instance  of  a  member  of  a  society  to  prevent  his 
being  improperly  expelled  therefrom  ?  I  have  no  doubt  whatever  that  the 
foundation  of  the  jurisdiction  is  the  ric;ht  of  property  vested  in  tb«  member 
of  the  society,  and  of  which  he  is  unjustly  deprived  by  such  unlawful  expul- 
sion. There  is  no  such  jurisdiction  that  I  am  aware  of  reposed  in  an,v  courl 
of  tliis  country,  at  least  in  any  of  the  queen's  courts,  to  decide  upon  the  rights 
of  persons  to  associate  together  when  the  association  possesses  no  property. 
Persons  may,  and  nuiny  persons  do,  associate  together  without  any  property 
in  common  at  alL  A  dozen  people  may  agree  to  meet  and  play  whist  at  caaji 
other's  houses  for  a  certain  period;  and  if  eleven  of  them  refuse  to  associate 
with  the  twelfth  any  .longer,  I  am  not  aware  of  any  juHsdiction  in  any  court 
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to  interfere.  Or  a  number  of  scientlfio  men  may  agree  in  the  same  way  to 
meet  at  any  place;  bnt  if  the  aasociation  has  no  property,  and  takes  no  sub- 
scription from  its  members,  I  cannot  imagine  that  any  ooort  of  justice  could 
interfere  with  such  an  association  if  some  of  the  members  declined  to  associate 
with  some  of  the  others." 

POWSB  OF  YOLUNTABT    ChABTTABLB  ASSOCIATIONS,  BTa,  TO  BiND  MSM- 

BSB8  BT  OoNTBACTS. — ^It  Is  uot  our  purposo  to  discuss  this  subject  in  this 
note  further  than  to  state  a  few  general  principles.  The  foundation  of  any 
power  in  the  majority  of  a  voluntary  association  to  bind  the  members  by 
contracting  debts  must  be  sought  for  in  the  law  of  agency.  If  the  rules  of 
the  association  do  not  authorize  the  incurring  of  debts,  then  no  member  is 
liable  for  a  debt  contracted  unless  he  gave  his  consent  beforehand,  or  ratified 
the  act  afterwards;  but  if  he  did  either,  then  he  is  liable:  McCarUe  v.  Cham- 
bers, 22  Am.  Dec  656;  NtweU  v.  Borden,  128  Mass.  31;  Volger  v.  Hay,  131 
Id.  439;  Rulgtly  v.  Dobwn^  3  Watts  &  S.  118;  Ath  v.  Otm,  79  Pa.  St  493; 
S.  C,  39  Am.  Bep.  816;  FerrU  v.  Thaw^  72  Mo.  446;  Siatr  v.  DankU,  66 
Barb.  429;  Park  v.  SpauMing,  10  Hun,  128;  Delauney  v.  Strickland,  2  Stark. 
416;  In  re  SL  Jamf  Club,  13  Eng.  L.  &  Eq.  595;  Flemyng  v.  Hector,  2  Mee. 
t  W.  172;  Todd  v.  Endy,  7  Id.  427;  S.  C,  8  Id.  605;  CaldkoU  v.  OriffiUu, 
8  Exch.  904.  If,  however,  the  constitution,  by-laws,  or  rules  authorize  debts 
to  be  contracted  on  behalf  of  the  society,  either  expressly  or  impliedly,  all 
the  members  will  be  liable  for  debts  contracted,  whether  they  directly  con- 
cur in  it  or  not.  The  rules  are  a  sufficient  authority,  and  each  member  must 
be  presumed  to  assent  to  them:  See  CoekertU  v.  AucompU^  2  Com.  B.,  N.  S., 
439. 

•    AonONS  BT  AMD  AGAINST  UlONOOBPOBATBD    SOODBTIBS:    See  the  noto  tO 

Phippe  ▼.  Jone$t  49  Am.  Deo.  71 1«  disoussiog  this  subject. 

Thb  pkikoipal  case  IS  orrsD  in  De  WiU  ▼.  Chandler,  11  Abb.  Pr.  471; 
Bridenbeeker  v.  Hoard,  32  How.  Pr.  297;  and  Waller  v.  Thomaa,  42  Id.  338,  as 
not  deciding  the  question  discussed  by  Shankland,  J.,  respecting  the  tnie 
construction  of  the  acts  authorizing  voluntary  associations  to  sue  or  be  sued 
by  the  name  of  the  president  or  treasurer.  In  ConniU  ▼.  R^ormed  eie 
Chitreh,  4  Lans.  344,  S.  C,  54  N.  Y.  564,  the  case  is  distinguished  as  re- 
lating only  to  a  question  of  property  rights,  and  as  not  aflBwting  the  validity 
of  the  decisions  of  ecclesiastical  tribunals  npon  matters  within  their  cogni- 


Fabmbbs'  and  Mechanics'  Bank  v.  Butchbbs'  and 
Deoyebs'  Bane. 

(10  Naw  Toax,  126.1 

Baitk  Csrtiftiko  Check  as  "Good  "  creates  a  new  and  binding  obligation 
on  the  part  of  the  bank,  towards  a  bona  fide  holder  of  the  check  for 
Talne,  to  hold  sufficient  funds  of  the  drawer  to  meet  the  check. 

rsLLBR'a  Cbbtifioation  of  Nbootiablb  Check,  whsbb  Dbawkb  has  No 
Funds,  for  his  accommodation,  though  in  excess  of  the  teller's  authority, 
is  nevertheless  binding  on  the  bank  in  favor  of  a  b€ma  fide  holder,  where 
the  teller  has  been  in  the  habit  of  certifying  checks  to  the  knowledge  d 
the  officers  of  the  bank. 
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Appeal  from  a  judgment  of  the  New  York  8ai>erior  court,  in 
fovor  of  plaintiff,  in  an  action  against  a  bank  on  certified  checks. 
It  api)eared  that  a  depositor  with  the  defendant  bank  entered 
into  a  fraudulent  arrangement  with  the  teller  of  the  bank,  pur- 
suant to  whirh  the  teller,  in  violation  of  his  instructions  and  his 
duty,  certified  the  five  checks  in  question  as  **  good,"  although 
the  depositor  had  not  at  the  time  the  corresponding  sum  on 
deposit.  But  the  plaintiff  bank  received  the  checks  without 
notice  of  the  fraud,  and  held  them  in  good  faith  and  for  value. 
The  decisions  below  were  in  favor  of  ihe  right  of  the  plaintiff, 
under  these  circumstances,  to  recover  (4  Duer,  219),  and  the 
defendants  appealed. 

John  E.  Beynolds^  for  the  appellants. 

Henry  A.  Cram,  for  the  respondents. 

By  Court,  Ssldbn,  J.  The  jury  in  this  case  have  found,  upon 
sufficient  evidence  and  under  proper  instructions  from  the  court, 
that  the  plaintiffs  were  holders,  for  value,  of  the  checks  in  ques- 
tion. Each  of  these  checks,  if  duly  certified,  imposes  upon  the 
bank  an  obligation  to  retain  the  amount  for  which  the  check  is 
•drawn,  and  which,  by  the  certificate,  it  admits  it  has  in  hand  to 
the  credit  of  the  drawer  to  meet  the  check  when  presented,  and 
to  pay  the  same  to  the  holder  on  demand.  This  obligation  is 
substantially  the  same  as  that  assumed  by  the  acceptor  of  an 
•ordinary  bill  of  exchange;  and  the  certificates  in  this  case«  if 
authorized,  may  with  propriety  be  regarded  as  virtual  aocepttfnces 
-of  bills,  and  the  bank  as  liable,  if  at  all,  as  acceptor. 

The  first  ground  upon  which  this  liability  is  resisted  is  based, 
not  upon  any  want  of  authority  in  the  particular  agent  by  whom 
the  checks  were  certified,  but  upon  a  want  of  power  in  the  bank 
to  bind  itself  by  the  contract  sought  to  be  enforced.  It  is  in- 
sisted that  the  bank  was  not  authcmzed  by  its  charter  to  engage 
in  transactions  purely  fictitious,  having  no  connection  with  its 
legitimate  business,  or  to  pledge  its  credit  for  the  mere  accom- 
modation of  third  persons. 

The  defendant  is  a  banking  corporation  organized  under  the 
general  banking  law  of  this  state;  and  it  is,  I  think,  a  sound 
position,  that  such  a  corporation  exceeds  its  powers  when  it  be- 
3omes  the  mere  surety  for  another,  upon  a  contract  in  which  it 
has  no  interest,  or  lends  its  credit  in  any  form  for  the  exclusive 
benefit  of  other  parties.  Such  a  contract  is  ultra  vires,  and 
cannot  be  enforced  against  the  bank  by  any  person  cognizant  of 
the  facts.     But  it  by  no  means  follows,  when  the  unauthorized 
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contract  is  in  the  form  of  a  negotiable  instrument,  that  the  bank 
can  ayail  itself  of  the  defense,  as  against  one  who,  without 
notice,  has  become  the  holder  of  the  paper  for  value.  This 
question  appears  to  have  arisen  in  the  case  of  Stoney  y. 
American  Life  Insurance  Company,  11  Paige,  635,  and  the  de- 
cision of  the  court  upon  the  point  is  thus  stated  bj  the  reporter: 
*'A  negotiable  security  of  a  corporation  which,  upon  its  face,  ap- 
pears to  have  been  duly  issued  by  such  corporation,  and  in  con- 
formity with  the  provisions  of  its  charter,  is  valid  in  the  hands 
of  a  bona  fide  holder  thereof,  without  notice,  although  such 
security  was  in  fact  issued  for  a  purpose  and  at  a  place  not 
authorized  by  the  charter  of  the  corporation,  and  in  violation  of 
the  laws  of  the  state  where  it  was  actually  issued." 

There  is  a  dictum  of  the  chancellor  to  the  same  effect  in  the  case 
of  Safford  v.  Wyckoff,  4  Hill,  442,  where  the  defense  set  up  was 
that  the  act  of  the  bank  in  issuing  the  bill  upon  which  the  action 
was  brought  was  ultra  vires.  The  chancellor  there  says:  ''A 
bill,  or  any  other  negotiable  securiiy,  which  is  not  upon  its  face 
illegal  and  unauthorized,  is  valid  in  the  hands  of  a  bona  fide  holder 
without  notice,  who  has  paid  a  valuable  consideration  therefor, 
except  in  those  cases  in  which  the  security  is  made  void  by 
statute."  So  in  the  case  of  Bank  of  Oenesee  v.  Patchin  Bank, 
13  N.  Y.  309,  recently  decided  by  this  court,  a  similar  doctrine 
is  distinctly  asserted  by  Denio,  J.,  although  the  point  was  not 
passed  upon  by  the  court. 

I  have  no  hesitation  in  concurring  with  these  learned  judges 
in  the  principles  thus  asserted,  and  am  not  aware  that  a  con- 
trary opinion  has  ever  been  judicially  expressed.  A  citizen  who 
deals  directly  with  a  corporation,  or  who  takes  its  negotiable 
pai>er,  is  presumed  to  know  the  extent  of  its  corporate  power. 
But  when  the  paper  is  upon  its  face  in  all  respects  such  as  the 
corporation  has  authority  to  issue,  and  its  only  defect  consists 
in  some  extrinsic  fact,  such  as  the  purpose  or  object  for  which 
it  was  issued,  to  hold  that  the  person  taking  the  paper  must  in- 
quire as  to  such  extraneous  fact,  of  the  existence  of  which  he 
is  in  no  way  apprised,  would  obviously  conflict  with  the  whole 
policy  of  the  law  in  regard  to  negotiable  paper.  I  pass,  there- 
fore, to  the  consideration  of  that  branch  of  the  defense  which 
rests  upon  the  want  of  authority  in  Peck,  the  teller,  to  bind  the 
bank. 

In  the  case  of  Mussey  v.  Eagle  Bank,  9  Met.  306,  the  supreme 
court  of  Massachusetts  held  not  only  that  such  a  teller  had  no 
original  inherent  power  to  certify  checks,  but  that  a  fireneral  oua- 
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torn  to  that  effect  among  banks  would  conflict  wiUi  the  public 
interests,  and  would  be  bad.  I  am  not  entirely  satisfied  with 
the  reasoning  of  the  court  in  that  case.  The  act  of  certifying  a 
check  is  simply  answering  the  supposed  inquiry  of  one  about  to 
take  the  check,  whether  the  bank  has  funds  of  the  drawer  to  meet 
it;  and  no  other  officer  or  agent  of  the  bank  would  seem  to  be  so 
competent  to  give  the  answer  as  the  paying  teller.  His  duties 
impose  upon  him  the  necessity  of  knowing  the  state  of  every 
depositor's  account.  He  is  charged  with  all  he  pays  out,  and  if 
he  pays  a  check  without  funds  in  hand,  he  is  responsible  to 
the  bank  for  the  amount.  His  knowledge  exceeds  that  of  the 
book-keeper,  because,  to  the  information  obtained  from  the  lat- 
ter, he  adds  a  knowledge  whether  any  deposits  have  been  made 
or  checks  paid  since  the  last  entry  in  the  books.  No  doubt  the 
cashier,  by  virtue  of  his  general  powers,  and  his  presumed 
knowledge  of  all  the  afiSEurs  of  the  bank,  would  be  competent 
to  answer  the  question,  but  he  could  only  do  so  by  first  in- 
quiring of  the  book-keeper  and  teller.  Why  should  the  appli- 
cant be  compelled  to  seek  the  information  through  this  circui- 
tous channel,  instead  of  going  directly  to  the  ultimate  source 
of  knowledge  on  the  subject?  The  tdler  is  put  in  the  place  of 
the  (cashier,  to  perform  a  portion  of  his  duties.  His  appoint- 
ment is  virtually  a  division  of  the  office  of  cashier;  and  that 
branch  of  the  office  which  the  teller  fills  embraces  those  duties 
which  particularly  require  a  knowledge  of  the  state  of  the  ac- 
counts of  the  depositors.  Why,  then,  should  he  not  be  the 
organ  of  communication  on  that  subject  ? 

But  it  is  unnecessary  in  the  present  case  to  decide  this  ques- 
tion, as  it  clearly  appears  not  only  that  the  teller.  Peck,  was  in 
the  habit  of  certifying  the  checks  of  customers,  with  the  knowl- 
edge of  the  officers  of  the  bank,  but  that  he  was  furnished  with 
a  book  for  the  express  purpose  of  keeping  a  memorandum  of 
such  checks.  His  authority  to  certify,  therefore,  in  a  proper 
case,  cannot  be  disputed.  But  it  is  insisted  that  his  power  ex- 
tended only  to  cases  where  the  bank  had  funds  in  hand,  he  hav- 
ing been  expressly  prohibited  from  certifying  in  the  absence  of 
funds,  and  hence  that  the  bank  is  not  bound. 

It  may  be  doubted  whether  such  a  prohibition  adds  anything 
to  the  restrictions  which  would  otherwise  exist  upon  the  powers 
of  the  agent.  A  teller  acting  under  a  general  power  to  certify 
checks  would  be  guilty  of  an  excess  of  authority,  and  a  clear 
violation  of  duty,  if  he  certified  without  funds. 

The  powers  of  the  cashier  himself,  or  other  principal  financial 
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officer  of  the  bank,  would  no  doubt  be  subject  to  the  same  limita- 
tion. To  certify  a  check  when  the  bank  has  no  funds  to  meet  it  is  to 
make  a  false  representation;  and  neither  the  incidental  power  of 
the  cashier,  nor  a  general  power  conferred  upon  any  other  officer, 
could  be  construed  to  authorize  that.  Hence,  if  a  bank  is 
holden  in  any  case  upon  a  certificate  of  its  cashier  that  a  check 
is  good,  when  it  has  no  funds  of  the  drawer,  it  is  not  because 
the  cashier  is  deemed  authorized  to  make  such  a  certificate,  but 
because  the  bank  is  bound  by  his  representations,  notwithstand- 
ing it  is  false  and  unauthorized. 

It  would  seem,  therefore,  that  the  defense  insisted  upon  here 
would  have  been  equally  available  if  the  checks  in  question  had 
been  certified  by  the  cashier  himself.  It  might  then  have  been 
urged,  with  truth,  that  the  cashier  had  violated  his  duty  and 
exceeded  the  proper  limit  of  his  powers  in  making  the  certificate; 
and  if  the  argument  be  sound,  that  the  principal  is  in  no  case 
bound,  unless  the  act  of  the  agent  is  within  the  powers  either 
actually  or  apparently  conferred  upon  him,  the  bank  would  not 
be  holden  in  such  a  case.  It  is  no  more  within  the  apparent 
power  of  a  cashier  to  certify  that  the  bank  has  funds,  when  it 
has  none,  than  it  is  within  that  of  a  teller  expressly  authorized 
to  certify  only  when  the  bank  has  funds.  Every  person  would 
be  bound  to  take  notice  of  the  limitation  imx>osed  by  law  upon 
the  powers  of  the  cashier,  or  other  general  agents,  no  less  than 
of  that  which  is  in  terms  imposed  upon  the  powers  of  the  teller 
as  special  agent.  Hence  it  cannot  be  pretended  that  a  person 
who  should  take  and  pay  value  for  a  check,  with  knowledge  that 
the  bank  had  no  funds  of  tixe  drawer  to  meet  it,  would  acquire 
any  valid  claim  against  the  bank,  although  such  check  was  cer- 
tified by  the  cashier  himself.  He  would  be  presumed  to  know 
that  it  was  contrary  to  the  duty  of  the  cashier  to  certify  without 
funds,  and  this  knowledge  would  have  the  same  effect  as  that 
which  every  one  who  should  take  a  check  certified  by  the  teller 
would  be  presumed  to  have  of  any  express  restriction  upon  his 
powers. 

It  will  be  seen  that,  if  these  views  are  correct,  the  present 
case  does  not  turn  in  any  degree  upon  the  rules  applicable  to 
special  agencies,  but  that  the  question  would  have  been  precisely 
the  same  if  the  check  had  been  certified  by  the  cashier  or  other 
principal  financial  officer  of  the  bank.  As  they  may,  however, 
admit  of  doubt,  I  shall  treat  the  case  as  one  of  an  agency  spe- 
cially restricted,  and  shall  simply  inquire  whether  a  bona  fide 
holder  for  value,  of  a  negotiable  check,  certified  by  a  special 
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agent  whose  authority  is  limited  to  oases  where  the  bank  has 
funds  of  the  drawer  in  hand»  can  enforce  payment  of  the  check, 
provided  the  bank  has  no  such  funds. 

This  is  a  complex  question,  depending  partly  upon  the  law  of 
princix>al  and  agent,  and  partly  upon  that  of  negotiable  or  com- 
mercial paper.  The  defense  assumes  that  principals  are  bound 
only  by  the  authorized  acts  of  their  agents,  and  admits  of  no 
qualification  of  this  general  rule,  except  where  the  agent  has 
been  apparently  clothed  with  an  authority  beyond  that  actually 
conferred.  But  this  proposition  is  too  broad  to  be  sustained. 
Principals  have  been  repeatedly  held  responsible  for  the  false 
representations  of  their  agents,  not  on  the  ground  that  the 
agents  had  any  authority,  either  real  or  apparent,  to  make  such 
representations,  but  for  reasons  entirely  different.  In  Hem  v. 
Nickola,  1  Salk.  289,  the  leading  case  on  the  subject,  where  an 
agent  authorized  to  sell  a  quantity  of  silk  had  made  certain 
fraudulent  representations  by  which  the  purchaser  was  deceived, 
the  principal  was  held  liable.  Lord  Holt  there  said:  "  Seeing 
somebody  must  be  a  loser  by  this  deceit,  it  is  more  reasonable 
that  he  that  employs  and  puts  a  confidence  in  the  deceiver 
should  be  a  loser,  than  a  stranger."  The  principle  of  this  case 
has  never,  I  think,  been  overruled,  but,  on  the  contrary,  has 
been  repeatedly  approved  and  confirmed.  It  will  be  found 
directly  applicable  to  the  present  case.  The  certificate  of  the 
teller  is  a  positive  representation  that  the  bank  has  funds  to 
meet  the  check.  If  that  representation  is  false,  who  ought  to 
bear  the  loss? 

The  reasoning  of  Lord  Holt,  in  the  case  of  Hern  v.  IKchola, 
eupra,  applies  here  with  peculiar  force.  The  bank  selects  its 
teller  and  places  him  in  a  position  of  great  responsibility.  The 
trust  and  confidence  thus  reposed  in  him  by  the  bank  leads 
others  to  confide  in  his  integrity.  Persons  having  no  voice  in 
his  selection  are  obliged  to  deal  with  the  bank  through  him. 
If,  therefore,  while  acting  in  the  business  of  the  bank,  and  within 
the  scope  of  his  employment,  so  far  as  is  known  or  can  be  seen 
by  the  party  dealing  with  him,  he  is  guilty  of  misrepresentation, 
ought  not  the  hank  to  be  held  responsible?  It  is  worthy  of 
consideration  that  the  fact  misrepresented  in  this  case  is  not 
only  one  peculiarly  within  the  knowledge  of  the  agent,  but  one 
with  which  he  ie  made  acquainted  by  means  of  the  position  in 
which  he  is  placed  by  the  bank,  and  which  it  is  his  especial  prov- 
ince and  duty  to  know,  and  which  could  scarcely  be  definitely 
asoertained  except  by  application  to  him.     These  circumstances 
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would  seem  to  bring  the  case  decidedly  within  the  principles 
adopted  in  Hem  t.  Nichols,  supra,  and  in  the  subsequent  decis- 
ions based  upon  that  case. 

This  conclusion  is  in  no  respect  in  conflict  with  that  doctrine 
of  the  law  of  agency  which  makes  it  the  duty  of  all  persons 
dealing  with  a  special  agent  to  ascertain  the  extent  of  his  pow- 
ers. It  is  conceded  that  every  one  taking  the  checks  in  ques- 
tion would  be  presumed  to  know  that  the  teller  had  no  authority 
to  certify  without  funds.  But  this  knowledge  alone  would  not 
apprise  him  that  the  certificate  was  defective  and  unauthorized. 
To  discover  that,  he  must  not  only  have  notice  of  the  limitations 
upon  the  powers  of  the  teller,  but  of  the  extrinsic  fact  that  the 
bank  had  no  funds;  and  as  to  this  extrinsic  fact,  which  he  can- 
not justly  be  presumed  to  know,  he  may  act  upon  the  repre- 
sentation of  the  agent.  There  is  a  plain  distinction  between 
the  terms  of  a  power  and  facts  entirely  extraneous,  upon  which 
the  right  to  exercise  the  authority  conferred  may  depend.  One 
who  deals  with  an  agent  has  no  right  to  confide  in  the  repre- 
sentation of  the  agent  as  to  the  extent  of  his  powers.  If, 
therefore,  a  person,  knowing  that  the  bank  has  no  funds  of 
the  drawer,  should  take  a  certified  check,  upon  the  representa- 
tion of  the  cashier  or  other  officer  by  whom  the  certificate  was 
made,  that  he  was  authorized  to  certify  without  funds,  the  bank 
would  not  be  liable.  But  in  regard  to  the  extrinsic  fact, 
whether  the  bank  has  funds  or  not,  the  case  is  different.  That 
is  a  fact  which  a  stranger,  who  takes  a  check  certified  by  the 
teller,  cannot  be  supposed  to  have  any  means  of  knowing. 
Were  he  held  bound  to  ascertain  it,  the  teller  would  be  the  most 
direct  and  reliable  source  of  knowledge;  and  he  already  has  his 
written  representation  upon  the  face  of  the  check.  If,  there- 
fore, one  who  deals  with  an  agent  can  be  permitted  to  rely  upon 
the  representation  of  the  agent  as  to  the  existence  of  a  fact,  and 
to  hold  the  principal  responsible  in  case  the  representation  is 
false,  this  would  seem  to  be  such  a  case. 

It  is,  I  think,  a  sound  rule,  that  where  the  party  dealing  with 
an  agent  has  ascertained  that  the  act  of  the  agent  corresponds 
in  every  particular,  iji  regard  to  which  such  party  has  or  is  pre- 
sumed to  have  any  knowledge,  with  the  terms  of  the  power,  he 
may  take  the  representation  of  the  agent  as  to  any  extrinsic  fact 
which  rests  peculiarly  within  the  knowledge  of  the  agent,  and 
which  cannot  be  ascertained  by  a  comparison  of  the  power  with 
the  act  done  under  it.  The  familiar  case  of  the  giving  of  a  ne- 
gotiable partnership  note  by  one  of  the  partners,  for  his  owb 
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individual  benefit,  affords  an  apt  illustration  of  this  rule.  Each 
of  the  partners  is  the  agent  of  the  partnership,  as  to  all  matters 
within  the  scope  of  the  partnership  business,  and  can  bind  the 
firm  by  making,  indorsing,  and  accepting  bills  and  notes  in 
such  business;  but  he  has  no  more  authority  than  a  mere  stranger 
to  execute  such  paper  in  his  own  business,  or  for  the  accommo- 
dation of  others.  If  he  gives  the  partnership  note  or  accept- 
ance for  his  own  debt,  it  is  void  in  the  hands  of  any  pariy 
having  knowledge  of  the  consideration  for  which  it  is  given; 
but  when  negotiated  to  a  bona  fide  holder,  the  firm  is  precluded 
from  questioning  the  authority  of  the  partner,  and  is  effect- 
ually bound.  The  cases  in  this  st^te  by  which  this  doctrine  is 
illustrated  and  established  are  numerous  and  uniform:  Living- 
ston V.  HasHe^  2  Cai.  246;  Lansing  v.  Oaine,  2  Johns.  300  [3  Am. 
Deo.  422];  Laverty  v.  Burr,  1  Wend.  529;  Williams  v.  Wdlbridge^ 
3  Id.  415;  Boyd  v.  Plumb,  7  Id.  309;  Oansevoort  v.  WiUiams,  14 
Id.  133;  Joyce  v.  WiUiama,  Id.  141;  Wilson  v.  WiUiams,  Id.  146 
(28  Am.  Deo.  518];  Catskill  Bank  v.  StaU,  15  Id.  364;  StaU  v. 
CaiskiU  Bank,  18  Id.  466. 

It  will  be  found  difficult  to  distinguish  these  cases  in  prin- 
ciple from  that  now  before  the  court.  Every  person  taking  the 
negotiable  note  or  acceptance  of  a  partnership,  executed  by  one  of 
the  partners  in  the  name  of  the  firm,  is  bound  to  know  the  extent 
of  the  partner's  authority  to  bind  the  firm;  but  this  obligation 
does  not  extend  to  the  consideration  for  which  the  note  or  accept- 
ance was  given.  If  given  for  the  private  debt  of  one  of  the  part- 
ners, or  for  the  accommodation  of  third  persons,  all  the  cases 
agree  that  the  burden  of  proving  the  holder's  knowledge  of 
that  fact  rests  upon  the  partnership.  That  the  execution  is  by 
an  agent  is  as  apparent  upon  the  face  of  the  paper,  in  such  cases, 
as  in  that  of  a  certified  check;  because  a  partnership  can  only 
act  in  its  partnership  name  through  agents. 

The  argument  resorted  to  here,  therefore,  that  parties  are  only 
bound  by  the  authorized  acts  of  their  agents,  and  that  paper 
issued  by  an  agent  without  authority  is  no  more  obligatory  upon 
the  principal  than  if  it  had  been  forged,  is  just  as  applicable  to 
partnership  notes  given  by  a  partner  for  his  individual  debts  as 
to  these  certified  checks.  The  question  is  not,  in  such  cases, 
whether  the  principal  is  bound  by  the  unauthorized  act  of  the 
agent,  but  whether  he  is  estopped,  by  the  representation  of  the 
agent,  from  disputing  facts  which  show  that  the  act  was  au- 
thorized. There  ia  no  analogy  between  these  partnership  cases, 
or  the  case  before  the  court,  and  cases  where  the  paper  is  forged. 
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The  fact  of  the  agency,  and  the  trust  and  confidence  reposed  bj 
the  principal  in  .the  agent,  create  a  broad  line  of  distinction  be- 
tween them;  and  it  is  this  trust  and  confidence  which  constitute 
the  foundation  of  the  liability,  and  which  justify  the  party  deal- 
ing with  the  agent  in  relying  upon  his  representation  in  respect 
to  facts  especially  within  the  agent's  knowledge.  The  giving 
of  a  note  in  the  partnership  name  by  one  of  the  partners  is  a 
virtual  representation  that  it  is  given  in  the  partnership  busi- 
ness, and  if  negotiable,  this  representation  is  deemed  in  law  to* 
have  been  made  to  every  subsequent  bona  fide  holder  of  the 
note.  State  of  Illinois  v.  Delafield,  8  Paige,  627,  S.  0.  in  error, 
Delafield  v.  State  o/iainais,  2  pill  (N.  Y.),  159,  is  another  illustra- 
tion of  the  same  principle.  An  agent  of  that  state  was  authorized 
to  dispose  of  certain  bonds,  but  was  not  to  sell  them  below  par 
or  on  credit.  He  sold  them  to  Delafield  on  time  and  at  a  sacri- 
fice. The  state  filed  a  bill  against  Delafield  for  relief,  and  ap- 
plied to  the  court  of  chancery  for  an  injunction  to  restrain  the 
defendant  from  negotiating  the  bonds,  on  the  ground  that  if 
negotiated  the  state  would  be  liable  to  pay  them.  The  defend- 
ant's counsel  insisted  that  if  the  bonds  were  void  in  the  hands 
of  Delafield,  they  would  be  equally  so  in  the  hands  of  any  person 
to  whom  he  might  transfer  them.  The  chancellor,  nevertheless, 
granted  the  injunction,  saying  that  if  the  securities  should  pass 
into  the  hands  of  a  bona  fide  holder,  the  state  would  be  equitably 
and  legally  bound  to  pay  them.  On  appeal  to  the  court  for  the 
correction  of  errors,  the  decision  of  the  chanceUor  was  affirmed 
by  a  nearly  unanimous  vote. 

It  would  be  difficult,  I  think,  to  discover  any  valid  distinction 
in  principle  between  this  case  and  the  one  we  are  considering. 
The  purchaser  of  the  bonds  from  Delafield  would,  equally  wiUi 
Delafield  himself,  be  presumed  to  know  the  limits  of  the  au- 
thority conferred  upon  the  agent;  but  it  must  have  been  held 
that  he  would  not  be  bound  to  inquire  as  to  the  extrinsic  fact? 
attending  the  sale  or  negotiation  of  the  bonds. 

The  principle  is  well  stated  in  the  following  proposition,  suK 
mitted  to  and  approved  by  the  court,  in  the  case  of  North  Rivrr 
Bank  v.  Aymar,  8  Hill  (N.  Y.),  262:  "  Whenever  the  very  act  o"" 
the  agent  is  authorized  by  the  terms  of  the  power,  that  is,  when-^ 
ever,  by  comparing  the  act  done  by  the  agent  with  the  words  of 
the  power,  the  act  is  in  itself  warranted  by  the  terms  used,  such 
act  is  binding  on  the  constituent  as  to  all  persons  dealing  in 
good  faith  wiUi  the  agent.  Such  persons  are  not  bound  to  in- 
quire into  facts  aliunde;  the  apparent  authority  is  the  real  au- 
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thoritj."  The  opinion  of  Mr,  Justice  Nelson,  who  dissented 
from  the  majority  of  the  court  in  this  case,  cannot  be  reconciled 
with  the  principle  maintained  by  the  same  judge  in  Boyd  t. 
Plumb,  7  Id.  809,  and  Gansevoort  y.  Williams,  14  Id.  133.  The 
cases  are  strictly  parallel.  In  that  of  Aymar,  the  power  of  the 
attorney  was  limited  to  the  giving  of  notes  for  the  use  of  the 
principal;  in  the  others,  the  authority  of  the  partner  was  limited 
to  the  execution  of  paper  for  the  use  and  benefit  of  the  part- 
nership; in  both,  the  plaintifEs  were  regarded  by  the  judge  aH 
equally  cognizant  of  the  limitations  of  the  power;  and  yet,  in  the 
cases  of  Boyd  v.  Plumb,  supra,  and  Oansevoort  v.  Williams,  supra, 
he  held  that  the  burden  rested  upon  the  defendants  to  prove 
notice  to  the  plaintiff  that  the  paper  was  not  given  in  the  busi- 
ness of  the  partnership;  while  in  the  case  of  Aymar,  he  held  that 
the  plaintiffs  were  presumed  to  know  that  the  notes  were  not 
given  for  the  benefit  of  the  principal,  and  that  the  burden  of 
proving  the  contrary  rested  ux>on  them.  These  two  positions  are 
diametrically  opposed,  and  cannot  be  made  to  harmonize;  that 
taken  in  Boyd  v.  Plumb,  supra,  and  Oansevoort  v.  Williams, 
supra,  accords  with  many  other  cases  in  this  state,  and  with  all 
the  English  cases  on  the  subject. 

It  is  true  that  the  decision  in  the  case  of  the  North  River  Bank 
V.  Aymar,  3  Hill  (N.  Y.),  262,  was  reversed  in  the  court  of  errors; 
but  the  opinions  pronounced  in  that  court  have  never  been  pub« 
lished,  and  consequently  the  views  there  expressed  upon  the  point 
in  question  are  unknown.  Under  these  circumstances,  the  prin- 
cipal reason  against  the  reconsideration  of  a  question,  which  has 
been  passed  upon  by  the  court  of  last  resort,  viz.,  that  the  pub- 
lic needs  a  fixed  and  definite  rule  upon  which  it  can  rely  in  the 
transaction  of  business,  loses  most  of  its  force.  The  opinion 
of  the  supreme  court,  which  is  published  at  large  in  the  reports, 
is  more  likely  to  be  taken  as  the  rule  than  that  of  the  court  oi 
errors,  to  which  attention  is  rarely  directed.  The  question, 
therefore,  should,  I  think,  be  considered  as  still  open  for  exami- 
nation; and  I  have  little  hesitation  in  holding  that  it  was  prop- 
erly decided  by  the  supreme  court. 

It  is  supposed  that  the  cases  of  AUwoody.  Munnings,  7  Barn. 
k  Cress.  278,  and  Alexander  v.  McKenzie,  6  Man.  G.  &  S.  766, 
are  in  conflict  with  the  doctrine  here  advanced;  but  upon  q 
careful  scrutiny  of  the  first  of  these  cases,  it  will  be  seen  that, 
if  the  point  we  are  examining  was  involved,  it  received  no  con* 
dderation  from  the  court.  The  general  principle  laid  down  in 
that  case  is  in  perfect  accordance  with  the  views  here  expressed. 
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It  is,  Bimplj,  that  wheie  an  agent  accepts  a  bill  in  a  form  which 
imports  that  he  acts  by  virtue  of  a  special  power,  any  person 
taking  the  bill  is  bound  to  inquire  into  and  is  chargeable  with 
knowledge  of  the  terms  of  the  power.  This  is  not  denied.  But 
the  question  is,  whether  after  inquiring  into  the  terms  of  the 
power,  and  ascertaining,  so  far  as  can  be  done  by  comparison, 
that  the  act  of  the  agent  is  within  the  power,  he  is  chargeable, 
without  proof,  with  a  knowledge  of  extrinsic  facts  which  show 
the  act  to  be  unauthorized. 

This  question,  which  is  the  only  one  which  arises  here,  was 
not  decided,  or  eyen  adverted  to,  in  AUwood  t.  Munnings^  supra. 
The  report  of  that  case  shows  that  the  plaintiffs  neglected  even 
to  call  for  the  production  of  the  power,  to  which  they  were  ex- 
pressly referred  by  the  terms  of  the  acceptance;  and  for  this 
culpable  negligence,  they  are  held  responsible  by  the  court 
Justice  Bailey  says:  "A  person  taking  such  a  bill  ought  to  ex- 
ercise due  caution,  for  he  must  take  it  upon  the  credit  of  the 
party  who  assumes  the  authoriiy  to  accept,  and  it  would  be 
only  reasonable,  prudence  to  require  the  production  of  that 
auUioriiy." 

It  seems  to  have  been  taken  for  granted  that  if  the  plaintiffs 
Lid  informed  themselves  as  to  the  terms  of  the  power,  they 
would  of  course  have  ascertained  the  object  for  which  the  bill 
was  drawn,  and  the  relation  existing  between  the  drawer  and 
the  defendant.  Indeed,  for  aught  that  appears  in  the  report  of 
the  case,  it  may  have  been  shown  upon  the  trial  that  they  were 
actually  apprised  of  these  facts.  The  case,  therefore,  is  no  au- 
thority, except  for  the  undeniable  proposition  that  one  who 
deals  with  an  agent,  knowing  that  he  acts  by  virtue  of  a  special 
power,  is  bound  to  inquire  into  and  ascertain  the  precise  terms 
of  such  power. 

The  case  of  Alexander  v.  McKensde^  6  Man.  G.  &  S.,  has  even 
less  bearing  upon  the  point.  The  report  of  the  case,  which  is 
very  imperfect,  does  not  show  the  terms  of  the  special  power 
nor  the  nature  of  its  limitations.  All  that  the  case  decides  is, 
that  the  words  "  per  procuration,"  affixed  to  an  indorsement  or 
acceptance  by  an  agent,  import  that  the  agent  acts  by  virtue  of 
a  special  power,  and  are  sufficient  to  charge  any  one  who  takes 
the  bill  with  knowledge  of  the  precise  terms  of  such  power. 
The  plaintiff  in  this  case,  as  in  that  of  AUwood  v.  Mannings^  7 
Barn.  &  Cress.  278,  had  neglected  to  call  for  the  production  of 
the  power,  and  no  attempt  was  made  to  show  that  the  indorse- 
ment corresponded  with  its  terms.     The  plaintiff  relied  mainly 
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apon  the  fact  that  the  bank  had  paid  two  other  bills  indorsed 
in  the  same  manner.  The  case,  taken  as  a  whole,  is  a  some- 
what obscure  assertion  of  the  same  principle  which  was  adopted 
in  Aitoood  y.  Mannings,  supra,  viz.,  that  one  who  takes  a  bill  so 
indorsed  is  bound  to  require  the  production  of  the  special 
power,  and  to  ascertain  by  comparison  that  the  bill  and  in- 
dorsement correspond  in  all  respects  with  its  terms.  The  cases 
of  Orant  v.  Norway,  10  Com.  B.  666,  70  Eng.  Com.  L.,  Coleman 
V.  RicJies,  29  Eng.  L.  &  Eq.  823,  and  Mechanics'  Banky.  New  York 
and  New  Haven  B.  R.  Co.,  13  N.  Y.  599,  are  plainly  distinguish- 
able from  the  present  case.  In  neither  of  those  cases  was  the 
document  upon  which  the  question  arose  negotiable.  It  waa 
sought  there  to  make  the  principal  responsible  for  a  false  repre- 
sentation of  the  agent,  not  to  the  person  to  whom  the  representa- 
tion was  made,  but  to  one  with  whom  the  agent  had  no  dealings, 
and  to  whom  he  had  made  no  representation.  Upon  a  careful 
examination,  it  yery  plainly,  I  think,  appears  that  this  was  the 
real  obstacle  to  a  recoYery  in  each  of  these  cases.'  When  Ser- 
geant Crowder,  counsel  for  the  plaintiffs  in  Orant  y.  Norway, 
supra,  cited  the  case  of  Hem  y.  Nichols,  1  Salk.  289,  and  in- 
voked the  doctrine  there  laid  down  by  Lord  Holt,  Justice  Cress- 
well  replied:  *'  There  the  factor  entered  into  a  contract  with  the 
plaintiff  for  his  employer.  Here  you  are  a  step  further  on. 
You  say  your  agent,  with  whom  I  made  no  contract,  has  enabled 
a  man,  with  whom  I  did  contract,  to  cheat  me.'' 

This  remark  presents,  in  my  judgment,  the  turning-point  of 
the  case,  and  the  only  obstacle  to  the  plaintiff's  recovery;  Yiz., 
the  want  of  any  priyity  of  contract  between  the  plaintiff  and  the 
agent.  This  obstacle  was  precisely  that  which  the  negotiability 
of  the  instrument,  if  established,  would  have  removed;  because 
the  maker  of  a  negotiable  instrument  is  deemed  in  law  to  enter 
into  a  contract  with  every  one  to  whom  it  is  afterwards  nego- 
tiated; and  where  the  instrument  is  made  by  an  agent,  it  is  in 
this  way  only  that  privity  of  contract  can  be  established  be- 
tween such  agent  and  the  subsequent  holders,  without  which 
the  principal  can  never  be  held  responsible  for  the  false  repre- 
sentations of  the  agent.  Hence  it  is  that  we  find  the  counsel 
for  the  plaintiffs  in  the  cases  of  Orant  v.  Norway,  supra,  and 
Mechanics'  Bank  v.  New  York  and  New  Haven  B.  B.  Co.,  supra, 
contending  so  strenuously  for  the  negotiability  of  the  documents 
in  question  in  those  cases. 

That  the  want  of  privity  of  contract  between  the  agent  and 
the  party  seeking  to  hold  the  principal  responsible  constituted 
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the  real  difficulty  in  those  cases,  is  also  apparent  from  the  report 
in  the  case  of  Coleman  v.  Biches,  supra,  which  belongs  to  the 
same  class.  There  Bond,  the  agent  of  Riches,  had  given  a  false 
receipt,  not  to  the  plaintiff,  but  to  Lewis,  and  Lewis  had  exhib- 
ited this  receipt  to  the  plaintiff  and  obtained  money  upon  it. 
The  difficulty  in  the  case  was  to  show  the  relation  between  the 
parties  to  have  been  such  that  the  misrepresentatipn  by  Bond  to 
the  agent  might  properly  be  considered  as  made  by  him  to  the 
plaintiff.  To  establish  this,  the  counsel  for  the  plaintiff  relied 
upon  a  course  of  dealing  which,  as  he  alleged,  was  known  to 
the  defendant.  To  this  the  chief  justice  answered:  *'  I  cannot 
see  how  the  knowledge  by  Riches  of  the  course  of  business 
according  to  which  Coleman  paid  on  the  production  of  the 
receipt  would  make  the  showing  of  the  receipt  by  Lewis, 
even  in  Bond's  presence,  a  representation  by  Biches"  (i.  e., 
by  the  agent  of  Biches);  and  Justice  Williams  adds:  ''Sup* 
pose  Biches  himself  has  given  the  fraudulent  receipt,  would 
that  have  constituted  a  representation  by  Biches  to  Coleman?" 
Upon  the  same  argument  being  afterwards  repeated,  Justice 
Cress  well  said:  "  There  is  the  vice  of  the  argument;  I  do  not  find 
any  evidence  of  such  course  of  dealing  between  the  plaintiff  and 
the  defendant.  The  course  of  dealing  proved  was  that  which 
existed  between  the  plaintiff  and  the  vendors,  and  not  between 
the  plaintiff  and  defendant." 

It  seems  impossible  to  mistake  the  purport  of  these  remarks. 
They  show  that  the  difficulty  in  the  way  of  a  recovery,  in  this 
case,  was  that  no  privity  of  contract  was  established  between 
Biches,  or  his  agent.  Bond,  and  the  plaintiffs,  by  means  of  which 
the  misrepresentations  made  by  Bond  could  be  considered  as 
made  to  the  plaintiffs.  Had  the  receipt  been  a  negotiable  in* 
strument,  a  privity  would  have  been  established. 

I  entertain  no  doubt  that  had  the  stock  certificates  in  ques- 
tion in  the  case  of  Mechanics*  Bank  v.  New  York  and  New  Haven 
B.  B.  Co.,  13  N.  T.  697,  been  held  to  be  negotiable,  the  plain-  . 
tiffs  would  have,  prevailed;  and  such  I  understand  to  be  the 
opinion  of  two  of  my  associates  who  took  part  in  the  decision 
of  that  case. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

DsNio,  0.  J.,  and  Bbown,  J.,  delivered  opinions  cononrring 
in  result  and  general  reasoning  with  the  preceding.  Both  agreed 
with  Selden,  J.,  in  approving  the  decision  in  North  Biver  Bank 
T.  Aymar,  3  Hill  (N.  Y.),  262,  and  regarding  it  as  good  author* 


Digitized  by 


Google 


Oct  1867.]  Farmebs'  Era  B'k  v.  Butchees'  etc.  B'k.       691 

ity,  notwithstanding  the  reyersal  of  the  judgment  in  that  case 
by  the  late  court  of  errors. 

Ck)M8T00K,  J.,  delivered  a  dissenting  opinion. 

Judgment  affirmed.  

CsRTiFiOATiON  OF  Cheok  bt  Baxk  ii  equivalent  to  an  aoeeptanoe  of  a  bill 
for  that  amount:  Barnes  ▼.  Ontario  Bank,  19  N.  Y.  159;  Meculs  ▼.  MerchanU*' 
Bank,  25  Id.  146;  Claflm  v.  Farmers'  etc  Bank,  Id.  297;  Nolan  ▼.  Bank  oj 
New  York  etc.  AssocuUion,  67  Barb.  33.  It  is  a  contract  payable  on  demand, 
and  is  obligatory  until  paid,  or  barred  by  the  statute  of  limitations:  Nolan  ▼. 
BaTik  qf  New  York  etc.  Association,  supra,  A  certificate  of  deposit  is  also  » 
oootract  of  the  same  description:  Barnes  v.  Ontario  Bank,  suprti,  all  citing 
the  principal  case.  See,  as  to  certificates  of  deposit,  0*Neill  ▼.  Bradford,  42 
Am.  Dec.  574,  and  note  discussing  the  subject;  see  also  Levitt  v.  Painter,  51 
Id.  333;  Payne  v.  Clark,  59  Id.  333;  Welton  v.  Adams,  60  Id.  579.  The  certifi- 
cation of  a  check  binds  the  bank  to  hold  the  amount  of  it  out  of  the  drawer's 
funds  for  payment:  Stevens  v.  OomEmehange  Bank,  3  Hun,  151;  S.  C,  5 
Thomp.  &  C.  287.  The  theory  ti  the  law  is  that  when  such  certificate  it 
made,  the  amount  of  it  is  charged  to  the  account  of  the  drawer  in  the  bank, 
since  all  well-regulated  banks  adopt  this  practice  for  their  own  protecticm; 
and  the  reasons  for  it  are  so  strong  that  the  law  presumes  that  they  all  da 
so:  First  National  Bank  v.  Leach,  52  N.  Y.  352.  But  certifying  a  check  im- 
ports merely  that  the  signature  is  genuine,  and  that  it  is  good  for  the  amount 
for  which  it  is  drawn,  and  not  for  any  amount  to  which  it  may  be  changed 
by  subsequent  alteration:  National  Bank  of  Commerce  v.  Nationdl  Mechas^ 
•et'  Banking  Association,  46  How.  Pr.  378;  S.  C,  3  Jones  &  8.  287.  No 
greater  efiect  can  be  given  to  such  certification  than  to  the  aooeptance  of  a 
bill,  and  it  is  held  that  it  does  not  import  the  correctness  of  the  amount  of 
it;  as  where  a  check  was  certified  after  alteration  of  the  amount:  Marine 
National  Bank  v.  National  City  Bank,  4  Id.  477.  Since  the  certification  im- 
ports a  guaranty  of  the  genuineness  of  the  cheok,  if  the  check  is  a  forged 
one  the  bank  is  liable  to  a  bona  fide  holder  receiving  it  in  due  oourse  of  busi- 
oess:  Hagen  v.  Bowery  National  Bank,  6  Lans.  49i2.  The  principal  case  Is 
cited  with  approval  in  each  of  the  foregoing  cases. 

LiABiuTT  OF  Bahk  FOR  Unauthorizkd  Cbbtitioation  OF  Cheok.-— A 
bank  is  liable  upon  the  certification  of  a  check  by  its  teller  within  the  appar- 
ent scope  of  his  authority,  if  the  certificate  is  genuine,  whether  the  particu- 
lar act  was  authorized  or  not:  Continental  Bank  v.  National  Bank,  50  N.  Y. 
581.  So,  in  case  of  a  certificate  by  the  teller  that  the  maker  of  a  note  pay- 
able at  the  bank  has  sufficient  funds  there  to  pay  it,  for  the  teller  is  th* 
proper  officer  to  make  such  certificate:  Irving  Bank  v.  Wstherold,  36  Id.  337. 
So  where  a  bank  has  placed  its  cashier  in  a  position  which  implies  inherent 
authority  to  certify  checks,  those  dealing  with  the  bank  have  a  right  to 
assume  that  he  possesses  that  authority,  and  the  bank  is  liable  on  his  certifi- 
cate in  a  particular  case  to  a  bona  fide  holder,  though  the  certificate  was  not 
warranted  because  of  some  extrinsic  fact:  Cook  v.  Stale  National  Bank,  52 
Id.  115.  But  where  the  cashier,  having  general  authority  only  to  certify 
checks  on  or  after  the  day  when  they  are  made  payable,  certifies  a  post- 
dated check  by  an  indorsement  dated  on  a  day  prior  to  the  date  of  the 
check,  the  bank  is  not  bound  thereby,  because  the  holder  is  notified  by  the 
paper  itself  that  the  cashier  has  exceeded  his  authority:  Clarke  Natiomai 
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Bctnk  V.  Bg,nk  of  AWion^  52  Barb.  697.  Where  the  preddeDt  of  a  bank  hav- 
iiig  a  general  authority  to  certify  checks  certified  his  own  and  those  of  another 
having  no  funds,  the  bank  is  liable:  Vlaflin  v.  Farmen^  eie.  Bank,  36  Id.  646. 
The  principal  case  is  cited  and  apptoved  in  all  these  cases.  In  the  latter  case 
it  is  said  that  '*the  legal  principles  respecting  the  subject  of  agency,  as 
applicable  to  the  certification  of  checks,  their  character  and  negotiability,  and 
the  protection  to  which  bona  fide  holders  are  entitled,  are  fully  considered  " 
in  the  principal  case,  '*and  are  controlling."  In  Bank  q/*  Ntw  York  v.  Bamk 
q/*  Ohio,  29  N.  Y.  632,  the  case  is  cited  to  the  point  that  a  bank  is  '*  liable 
to  a  bona  fide  holder,  upon  a  certificate  of  its  officer,  although  such  oertifi- 
cate  was  false,  upon  the  ground  that  the  officer  so  certifying  was  authorised  to 
do  similar  acts  for  the  bank,  and  the  holder  was  justified  in  relying  thereon." 
In  People  v.  Conlrtuiing  Board,  27  Id.  384,  it  is  said,  per  Selden,  J.,  dissent- 
ing, citing  the  principal  case,  that  where  a  statute  requires  a  contractor  to 
furnish  a  certificate  of  deposit  "  in  cash  "  as  security,  it  is  immaterial  whether 
it  is  in  credit  or  in  cash  if  it  constitutes  a  sufficient  consideration  for  the 
certificate,  and  that  "  perhaps  "  even  that  is  immaterial. 

Principal's  Liabilitt  roR  Agent's  Acts  in  Excess  of  Authobitt  ob 
iNSTBDcrnoNS  Qbnbballt:  See  Floranee  v.  Adama,  38  Am.  Dec.  226;  Bar- 
ing V.  Peirce,  40  Id.  634;  Snow  t.  Warner,  43  Id;  417;  Bryant  v.  JHoore^  45 
Id.  90;  Brown  v.  Johnson,  61  Id.  118;  Goodloe  v.  Chdley,  Id.  169;  TowU  v. 
LeamU,  65  Id.  195;  Keener  v.  Harrod,  66  Id.  706;  McCoy  v.  McKowen^  69 
Id.  264;  DmmriglU  v.  Philpot,  60  Id.  738,  and  notes.  See  particularly,  as 
to  the  principal's  liability  for  tho  agent's  frauds  or  torts,  ifotr  v.  Hopkine,  63 
Id.  312;  Henderson  v.  San  Antonio  etc  B.  R.  Co,,  67  Id.  676,  and  cases  cited 
in  the  notes  thereto.  To  the  point  that  the  apparent  authority  of  an  agent 
is  the  real  authority  as  to  all  persons  dealing  in  good  faith  with  him,  when- 
over  the  particular  act  is  within  the  terms  of  the  power,  and  that  the  party 
is  not  bound  to  inquire  as  to  facts  aUunde  limiting  the  authority,  the  princi- 
pal case  is  cited  as  approving  North  River  Bank  v.  Aymar,  3  Hill  (N.  T),  262,  in 
Marsh  v.  QUbert,  4  Thomp.  &  0.  262;  S.  C,  2  Hun,  61;  Wes^d  Bank  ▼. 
Coonen,  37  N.  Y.  322.  So  where  the  act  is  apparently  within  the  power, 
the  principal  is  bound  by  the  agent's  representations  as  to  facts  within  his 
peculiar  knowledge  essential  to  the  exercise  of  the  power:  Ootdd  v.  Sterling, 
23  Id.  463.  The  case  is  distinguished  on  that  point,  and  the  doctrine  is  held 
not  to  apply  where  the  agent  makes  representations  outside  of  a  defined  au- 
thority, in  Eaton  v.  Delaware  etc.  R.  R.  Co.,  67  Id.  393.  In  Oriswold  v. 
Haven,  25  Id.  697,  the  case  is  referred  to  generally  as  discussing  the  question 
of  a  principal's  liability  for  the  representations  and  acts  of  his  agent.  In  the 
same  case,  at  page  601,  it  is  said,  per  Selden,  J.,  that  a  principal's  liability 
for  the  fraud  of  his  agent  rests  on  the  ground  that  in  employing  such  agent 
he  is  under  obligation  to  pay  some  heed  to  the  diligence,  skill,  integrity,  and 
fitness  of  the  agent,  and  the  principal  case  is  commented  on  and  explamed  as 
having  been  explicitly  based  on  this  ground,  and  as  sustainable  on  no  other. 
In  People  v.  Bostwick,  43  Barb.  25,  it  is  held  that,  under  the  doctrine  of  the 
principal  case  as  to  the  liability  of  a  principal  for  his  agent's  acts,  where  sev- 
eral sureties  sign  a  bond  and  deliver  it  to  one  obligor  to  procure  the  signature 
of  another  surety,  they  are  liable  only  for  acts  of  such  obligor  which  they 
have  authorized.  In  Ilrst  Naiiotial  Bank  v.  Morgan,  6  Hun,  347,  and  JBe- 
change  Bank  v.  Monteaih,  26  N.  Y.  507*  503,  the  case  is  cited  with  others  as 
authority  for  the  doctrine  that  negotiable  paper  made  or  indorsed  by  a  part- 
ner in  the  firm  name,  but  for  a  private  purpose  or  for  the  accommodation  of 
mother,  is  binding  on  the  firm  in  the  hands  of  a  hcmafide  holder.    A  party 
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taking  a  note  made  or  indorsed  by  an  agent  is  bound  to  look  to  the  agent's 
power  and  its  legal  effect,  and  to  see  that  the  authority  is  not  exceeded,  as  a 
general  role:  Oreenwood  v.  Spring,  64  Barb.  381,  also  citing  the  principal 
case.  It  is  cited  to  the  point  that  where  an  indorsement  by  an  agent  is  within 
his  apparent  but  not  actual  authority,  and  the  agent  represented  that  it  wai 
within  the  power,  a  bona  fidt  holder  will  be  protected,  in  Rothaehild  v,  Srhu^ 
berihf  8  Bosw.  294;  but  the  rule  was  held  not  to  apply  there,  because  there 
was  no  such  question  in  the  case. 

LlABILITT     OF    COBPOBATION    FOB    UnAUTHOBIZKD     AcTS     OR    TOBTS    OF 

Ao£NT8:  See  BurriU  v.  NahanJL  Bank,  35  Am.  Dec.  395;  Merchants^  Bank  v. 
Central  Bank,  44  Id.  665;  Bank  qf  Alabama  v.  Comegys,  46  Id.  278;  CaUin 
y,  Ounter,  62  Id.  120;  Jones  v.  Western  VU  /?.  R.  Co.,  65  Id.  206;  Henderson 
▼.  San  Antonio  etc.  R.  R,  Co,,  67  Id.  675,  and  cases  cited  in  the  notes  thereto. 
The  principal  case  is  cited  in  all  the  following  decisions  as  an  authority  for 
the  various  propositions  stated.  There  are  many  cases  in  which  a  corporation 
is  held  liable  for  the  unauthorized  acts  of  its  agents,  where  the  person  seeking 
to  enforce  the  liability  is  in  the  position  of  a  bona  fidt  holder  of  an  obligation 
purporting  to  be  that  of  the  corporation,  having  paid  value  for  it  without 
notioe  of  any  excess  of  authority  in  making  or  transferring  it:  Booth  v.  Farm- 
tr^s  etc.  Bank,  4  Lans.  306.  Hence,  a  negotiable  obligation  of  a  corporation 
purporting  on  its  face  to  be  valid  is  so  in  the  hands  of  a  bona  fide  holder, 
though  in  fact  not  duly  issued:  Madison  etc,  R,  R,  Co,  v.  Norvoich  Savingn 
Society,  24  Ind.  461.  A  bank  is  liable  for  the  act  of  its  cashier,  who  has  a 
general  authority  to  draw  drafts,  in  drawing  a  particular  draft  for  a  customer 
and  failing  to  apply  the  amount  as  directed  by  the  customer,  particularly 
where  the  action  was  taken  with  the  president's  knowledge:  Reynolds  v. 
Kenyan,  43  Barb.  600.  An  accommodation  indorsement  by  an  officer  of  a 
corporation  having  a  general  authority  to  indorse,  either  express  or  implied, 
is  binding  upon  the  corporation  in  favor  of  a  bona  fide  holder  taking  it  under 
circumstances  warranting  the  belief  that  it  is  business  paper,  although  the 
officer  has  no  authority  to  indorse  for  accommodation:  MecJianics*  Bankimj 
Association  v.  Kew  York  etc.  Lead  Co,,  20  How.  Pr.  510;  S.  C,  23  Id.  80; 
S.  C,  35  N.  Y.  506;  Bank  ofOenesu  v.  Paiehin  Bank,  19  N.  Y.  319;  Bank  oj 
Auburn  v.  Putnam,  1  Abb.  App.  Dec  85;  S.  C,  3  Keyes,  343;  Houghton  v. 
First  National  Bank,  26  Wis.  669.  As  where  the  corporation  has  previously 
recognized  similar  indorsements  in  favor  of  the  same  holder:  Bank  qf  Auburn 
v.  Putnam,  supra.  But  a  corporation  is  not  liable  on  an  accommodation 
indorsement,  unless  the  note  is  discounted  in  good  faith  on  the  express  or 
implied  representation  of  the  corporation  that  it  is  business  paper,  and  the 
principal  case  is  not  in  conflict  with  this:  Bridgeport  City  Bank  v.  Empire 
Stone  Dressing  Co,,  30  Barb.  424;  S.  C,  19  How.  Pr.  52.  A  bank  is  not  lia- 
ble, it  seems,  on  an  indorsement  by  its  cashier  as  "  cashier,"  the  name  of  the 
bank  not  being  used,  and  there  being  no  evidence  of  any  authority  to  indorse, 
except  to  facilitate  collections:  Bank  etc  qf  New  York  v.  Farmers*  etc.  Rank 
of  Ohio,  36  Barb.  334.  Qenerally,  a  party  taking  a  note  indorsed  by  an  agent 
of  a  corporation,  in  order  to  bind  the  corporation,  must  show  the  indorsement 
to  have  been  the  agent's  real  or  apparent  authority,  and  that  it  was  taken 
bona  fide  and  for  value:  Marine  Bank  v.  Clements,  3  Bosw.  605.  But  a  uniform 
practice  of  an  insurance  company  for  several  months  to  have  notes  negotiated 
by  it  indorsed  by  its  president  is  competent  evidence  of  authority  for  a  par- 
ticular indorsement:  S.  C.  in  court  of  appeals,  31  N.  Y.  45.  And  generally, 
where  there  is  no  authority  for  a  particular  act  of  an  agent  of  a  corporation 
which  is  called  in  qnastioo,  proof  of  p  general  or  particular  usage  including  it 
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it  sufficient,  aa  respects  persons  dealing  with  the  agent  in  good  faith  withoal 
notice:  Pope  v.  Bank  qf  Album,  57  Id.  131.  See  generally,  as  to  the  author- 
ization of  agents  of  corporations  by  implication,  Byan  v.  Dunlap,  63  Am. 
Dec  33i»  and  cases  cited  in  the  note  thereto.  The  doctrine  of  estoppel  may 
give  effect  to  the  acts  of  the  officers  of  a  corporation  as  against  the  corporatioiip 
as  in  other  cases  of  principal  and  agent:  First  NaUoncU  Bank  v.  Ocean  Na^ 
twnal  Bankt  60  N.  Y.  293.  As  a  general  rule,  the  authority  of  an  officer  of  a 
corporation  to  bind  it  by  a  particular  contract  need  not  be  shown  by  express 
resolution,  but  the  acts,  statements,  and  representations  of  the  officer  himself 
in  the  course  of  his  duty  and  relating  thereto  are  competent  evidence:  Lee  v. 
PUlsinergh  etc.  Coal  Co,,  66  How.  Pr.  378.  Where  an  act  is  within  the  terms 
of  the  authority  of  the  officers  of  a  corporation,  but  depends  upon  the  per- 
formance of  certain  conditions  precedent  within  the  peculiar  knowledge  of 
such  officers,  their  representations  as  to  perfonnanoe  bind  the  corporation;  as 
in  case  of  town  bonds  authorised  by  statute  to  be  issued  upon  compliance 
with  certain  prerequisites  represented  by  the  offioers  to  have  been  complied 
with,  when  such  is  not  the  fact,  the  bonds  having  come  into  the  hands  of 
bona  fide  holders:  Oould  v.  renter,  29  Barb.  451;  Qould  v.  Sterling,  23  N.  Y. 
463.  To  the  point  that  a,  corporation,  as  well  as  an  individual,  may  do  wrong 
through  its  agents,  the  principal  case  is  cited  in  Booth  v.  Farmera*  etc  Bank^ 
50N.Y.  401. 

In  a  case  which  long  occupied  the  attention  of  the  courts  of  New  York, 
respecting  the  liability  of  a  corporation  for  the  issuance  of  false  oertificatea 
of  stock,  growing  out  of  the  same  transaction  as  Mechanice*  Bank  v.  New  York 
B.  B,  Co,,  13  N.  Y.  599,  referred  to  in  the  opinion  of  Selden,  J.,  eupm,  the 
priocipal  oase  was  distinguished  by  the  judges  who  delivered  opinions  at  the 
various  stages  of  the  cause,  on  the  ground  of  the  want  of  negotiability  of  such 
cert  ifioates,  and  also  because  the  act  of  issuing  the  certificates  was  not  within 
the  real  or  apparent  scope  of  the  authority  of  the  agent:  New  York  etc,  B, 
B.  Co,  V.  Schuyler,  17  How.  Pr.  465;  S.  C,  8  Abb.  Pr.  241;  S.  C,  38  Barb. 
552;  S.  C,  34  N.  Y.  61.  In  the  some  case  in  38  Barb.  546,  the  dissenting 
opinion  of  Comstock,  J.,  in  the  principal  case  is  referred  to  as  laying  down 
the  same  doctrines  as  were  expressed  by  the  same  learned  judge  in  Meehamce* 
Bank  v.  New  York  etc.  B.  B.  Co.,  13  N.  Y.  599.  In  Scisber  v.  Malt,  32  Barb.  79, 
it  is  held,  citing  the  principal  case,  that  the  bona  fide  holder  of  a  false  cer- 
tificate of  stock  who  obtained  it  from  a  third  person,  and  not  from  the  agent 
issuing  it,  cannot  recover  against  the  officers  of  the  corporation  because  of 
want  of  privity.  The  case  is  distinguished  on  this  point  also  in  Croee  v. 
Saekett,  2  Bosw.  658.  So  it  is  distinguished,  per  Peabody,  J.,  dissenting,  in 
CoseoMSB  V.  Mali,  25  Barb.  592,  as  not  affecting  the  question  of  the  personal 
liability  of  an  ag«it  of  a  corporation  for  an  unanthoriaed  issnanoe  ol  atook. 


Dayib  v.  Gobton. 

(leHawYoBK,  260.] 

BCATUTB  OF  LnCITATIOHS  WILL  BaB  SuIT   rOR  WaOIS  DOB  8lETK»l  BSV« 

DBBBD  TUB0I70B  SxBiss  OF  Ykabb  without  any  express  agreement  as  to 
time  of  payment,  upon  a  presumption  that  the  hiring  was  from  year  to 
year,  and  the  wages  became  due  yearly;  rather  than  that  no  right  of  ao* 
iion  accrued  until'  the  end  of  the  service. 


Digitized  by 


Google 


Dec  1857.]  Davis  v.  Gorton.  695 

ArpBAL  from  a  judgment  for  plaintiff  in  an  action  for  wages. 
The  facta  appear  in  the  opinion. 

S.  T.  Fairchild,  for  the  appellant. 
C  B.  Sedgwick,  for  the  respondent. 

By  Oourt,  Johnson,  J.  The  recovery  has  been  had  in  thia 
case  upon  the  ground  of  work,  labor,  and  seryioes  performed  at 
the  request  of  the  intestate,  whom  the  defendant  represents  bj 
the  plaintiff  and  by  his  wife.  The  referees  have  found  that  no 
time  was  fixed  for  the  termination  of  the  employment  nor  for 
the  payment  therefor,  and  that  the  services  in  question  were 
rendered  under  a  general  employment  and  retainer,  and  that 
they  were  continued  without  interruption  from  their  commence- 
ment to  their  termination,  a  period  of  oyer  thirteen  years.  Under 
these  circumstances,  the  question  is  presented  whether  the 
referees  have  correctly  decided  that  as  matter  of  law  the  stat- 
ute of  limitations  did  not  begin  to  run  until  the  termination  of 
the  service. 

The  referees  have  not  found  that  these  services  were  performed 
upon  a  contract  that  they  should  be  paid  for  after  Moore's  death, 
in  case  he  did  not  provide  by  will  for  the  compensation  of  the 
parties  who  rendered  them,  but  they  are  placed  upon  thd  mere 
ground  of  services  to  be  paid  for  at  their  value,  without  any  ex- 
press agreement  as  to  the  time  or  measure  of  compensation  or 
the  term  of  employment.  The  law  will  not,  I  think,  intend,  in 
respect  to  a  permanent  and  continuous  employment,  an  agree- 
ment, as  to  compensation,  so  unusual  in  its  character,  and  so  little 
conducive  to  the  interests  of  either  party  to  it,  as  that  the  pay- 
ment of  any  compensation  shall  be  postponed  until  the  termina- 
tion of  the  employment.  The  case  strongly  resembles  those  of 
the  hiring  of  clerks,  servants  in  husbandry,  and  other  similar 
employments,  in  which,  to  avoid  the  inconvenience  above  alluded 
to,  and  to  give  each  party  the  benefit  of  all  the  seasons  during 
the  year,  an  indefinite  hiring  is  taken  to  be  a  hiring  for  a  year,  or 
from  year  to  year,  the  compensation  payable  at  the  same  time: 
Rex  v.  Macclesfield,  3  T.  R.  76;  Baxter  v.  Nurse,  1  Car.  &  Kir.  10. 
This  rule  is  at  least  as  favorable  to  the  claim  of  these  parties  as 
the  facts  call  for,  and  the  referees  therefore  erred  in  their  de- 
cision upon  the  point  in  question.  It  may  be  that  even  monthly 
payments  would  be  more  in  accordance  with  the  usual  terms  at 
such  employments. 

Shankland,  J.,  dissented;  all  the  other  judges  concunecU 
Judgment  reversed  and  new  trial  ordered. 
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Statute  of  LnnrATioHs,  BuHymo  of,  in  Case  of  Aoooitnts  fob  Labor, 

80ABD,  AND  THB  LiKB,  EZTSNDINO  TBBOUGH  LONG  PeBIOD.— The  prinoilMl 

case  18  followed  on  this  point  in  NichoU  v.  LarHut  2  Redf .  238,  a  similar  case. 
60  in  BuUer  ▼.  Kirby,  53  Wis.  192,  which  was  a  much  stronger  case,  there  be- 
ing an  express  employment  from  month  to  month.  The  same  principle  was 
applied  in  Thompson  v.  Reed,  48  111.  122,  and  In  re  Teyn,  2  Redf.  309,  to  ac- 
eonnts  for  board  running  through  a  series  of  years;  and  to  an  account  for  the 
use  of  property  for  a  long  period  in  Eider  ▼.  Union  RvJbher  Co,,  5  Boew.  98; 
8.  C,  28  N.  Y.  385.  The  case  is  cited  also  in  Turner  ▼.  Martk^  4  Bobt  664. 
As  to  the  operation  of  the  statute  in  cases  of  extended  accounts  generally, 
see  UniUm  Bank  y.  Knapp,  15  Am.  Dec  181;  8khle$  ▼.  Mather,  32  Id.  521} 
Hodge  y.Maniey,eO  Id.  25Z. 


MoKtbxnq  v.  Bull. 

[16  Nxw  toBK,  997.] 

Patmbnt,  Completb  ok  Partial,  must  bb  Plbadkd,  bbino  **Nbw  Mat- 
TBB  O0N8TITUTINO  DxFBNSB,"  Under  the  New  York  code  of  procedure, 
sec  149,  and  it  cannot  be  shown  (either  in  bar  or  mitigation  of  recovery) 
under  a  general  deniaL 

Appeal  from  a  judgment  of  the  superior  court  of  BuffiJo,  in 
faTor  of  plaintiff  in  an  action  for  wages.  The  defendant,  on  the 
trial,  offered  evidence  of  payment,  first  in  bar,  then  in  mitiga- 
tion, which  was  excluded  because  there  was  no  plea  of  payment, 
the  answer  being  a  general  denial  only.  This  ruling'  was  sos- 
Uuned  by  the  full  court,  and  defendant  appealed. 

Mcholas  HiU^  for  the  appellant. 
F.  J.  FUhian,  for  the  respondent. 

By  Court,  Selden,  J.  Although  the  code  of  procedure  has 
abrogated  the  common-law  system  of  pleading  with  all  its  tech- 
nical rules,  yet  in  one  respect  the  new  system  which  it  has 
introduced  bears  a  close  analogy  to  that  for  which  it  has  been 
substituted.  The  general  denial  allowed  by  the  code  corre- 
sponds very  nearly  with  the  general  issue  in  actions  of  assumpsit 
and  of  debt  on  simple  contract  at  common  law.  ^e  decisions 
upon  the  subject,  therefore,  in  the  English  courts,  although  not 
obligatory  as  precedents  since  the  changes  introduced  by  the 
code,  will  neyertheless  be  found  to  throw  much  light  upon  the 
question  presented  here. 

While  the  general  issue,  both  in  assumpsit  and  debt,  was  in 
theory  what  the  general  denial  allowed  by  the  code  is  in  fact, 
viz.,  a  simple  traverse  of  the  material  allegations  of  the  declara- 
tion or  complaint,  yet  from  the  different  phraseology  adopted 
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in  the  two  forms  of  action,  a  Yery  different  result  was  produced. 
The  declaration,  in  debt,  averred  an  existing  indebtedness,  and 
this  amount  was  trayersed  by  the  plea  of  nil  debet  in  the  present 
tense;  hence  nothing  could  be  excluded  which  tended  to  prove 
that  there  was  no  subsisting  debt  when  the  suit  was  commenced. 
In  aasumpait^  on  the  contrary,  both  the  averment  in  the  declara- 
tion and  the  traverse  in  the  plea  were  in  the  past  instead  of  the 
present  tense,  and  related  to  a  time  anterior  to  the  commence- 
ment of  the  suit.  Under  non  assump^U,  therefore,  so  long  as 
the  rule*of  pleading  which  excludes  all  proof  not  strictly  within 
the  issue  was  adhered  to,  no  evidence  could  be  received  except 
such  as  would  tend  to  show  that  the  defendant  never  made  the 
promise.  That  this  was  the  view  taken  of  these  pleas  in  the 
earlier  cases  is  clear.  In  an  anonymous  case  before  Lord  Holt, 
Anonymous,  1  Salk.  278,  it  was  adjudged  ''  that  in  debt  for  rent, 
upon  nii  debet  pleaded,  the  statute  of  limitations  may  be  given 
in  evidence,  for  the  statute  has  made  it  no  debt  at  the  time  of 
the  plea  pleaded,  the  words  of  which  are  in  the  present  tense." 
Again,  in  Draper  v.  Olassop,  1  Ld.  Baym.  153,  the  same  judge 
said:  "  If  the  defendant  pleads  non  assumpsit,  he  cannot  give  in 
evidence  the  statute  of  limitations,  because  the  assumpsit  goes 
to  the  prceter  tense,  but  upon  nU  debet  the  statute  is  good  evi- 
dence, because  the  issue  is  joined  per  verba  deprcesentV 

We  find,  however,  that  a  practice  afterwards  grew  up,  and  came 
at  last  to  be  firmly  established,  of  allowing,  under  the  plea  of 
non  assumpsit,  evidence  of  various  defenses,  which  admitted  all 
the  essential  facts  stated  in  the  declaration,  but  avoided  their 
effect  by  matter  subsequent,  such  as  payment,  accord  and  satis- 
faction, arbitrament,  release,  etc.  The  history  and  progress 
of  this  anomaly  is  easily  traced.  The  first  departure  from  prin- 
ciple was  in  relation  to  the  general  issue  in  actions  of  indebita- 
tus assumpsit.  In  these  actions,  the  promise  alleged  being  a  mere 
legal  implication  arising  upon  the  facts  stated,  a  traverse  of  the 
promise  was  of  course  equivalent  to  a  traverse  of  the  allegations 
upon  which  it  is  predicated.  Those  allegations  were  regarded 
as,  in  substance,  the  same  as  in  an  action  of  debt  upon  simple 
contract;  and  hence  the  courts  concluded  that  a  plea  which  put 
them  in  issue  should  have  the  same  effect  as  the  plea  of  nil  dd)€t. 
That  this  vras  the  reasoning  originally  resorted  to  is  plain  from 
some  of  the  older  cases  on  the  subject.  In  Beckford  v.  Clarke, 
1  Sid.  236,  which  was  an  action  of  assumpsit  brought  upon  a 
special  promise  to  secure  goods  from  perils,  those  of  the  sea  ex- 
cepted, the  court  of  king's  bench  held  that  in  assumpsit  in  fact, 
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upon  nan  asmimpsU  pleaded,  a  release  cotdd  not  be  giyen  in  ev- 
idence as  a  defense,  but  on  aasumpsU  in  law  it  might.  So  in  the 
case  of  FUs  t.  Freestone,  1  Mod.  210,  it  was  held  that  ''  in  an 
action  grounded  upon  a  promise  in  law,  payment  before  the 
action  brought  is  allowed  to  be  given  in  evidence  upon  non  ath 
sumpsUf  but  when  the  action  is  grounded  upon  a  special  prom- 
ise, then  payment,  or  any  other  legal  discharge,  must  be  pleaded." 

But  notwithstanding  the  distinction  adverted  to  in  these  cases, 
the  admission  of  the  evidence,  even  in  actions  of  indMUUtis  o*- 
BumpsU,  was  a  plain  departure  from  the  issue  upon  non  asswrnp^ 
nt,  which  was,  in  terms,  that  the  defendant  had  not  promised; 
a  departure,  however,  supposed  to  be  justified  as  a  sacrifice  of 
form  to  substance.  But  the  courts,  having  already  sacrificed 
substance  to  form  by  allowing  an  action  of  debt  to  be  converted 
into  assumpsU  by  the  addition  of  a  mere  fictitious  promise,  bad 
imposed  upon  themselves  the  neoessifyof  adhering  to  this  form. 
By  disregarding  it,  a  manifest  incongruity  in  pleading  was  pro- 
duced. Tested  by  the  language  of  the  record,  there  was  no 
difference  in  the  issue  formed  by  the  plea  of  nonaasumpaU, 
whether  the  promise  was  express  or  implied.  The  courts 
therefore  lost  sight,  after  a  time,  of  the  distinction  upon  which 
special  defenses  were  originally  admitted  in  actions  of  indebiiO' 
tti8  assumpsit  alone,^  and  looking  only  at  the  record,  took  an- 
other stride,  and  admitted  evidence  of  payment,  release,  arbit- 
rament, etc.,  under  non  assiimpsii,  without  regard  to  the  nature 
of  the  promise. 

To  justify  this,  a  new  theory  was  necessary,  and  we  find  it 
broached  by  an  early  writer:  Oilb.  C.  P.  63.  It  was,  that  the 
gist  of  the  action  of  assumpsU  was  the  fraud  or  deceit  practiced 
by  the  defendant  in  not  performing  bis  promise,  and  that  this 
was  put  in  issue  by  the  plea  of  non  assiimpsU,  Hence  any  evi- 
dence showing  that  there  was  no  existing  obligation  at  the  com- 
mencement of  the  suit,  and  consequently  no  fraud  which  was 
injurious  to  the  plaintiff,  would  support  the  plea.  The  same 
reasoning  is  also  adopted  by  a  later  writer  upon  pleading:  Lawes 
on  PL  620,  621.  It  is,  however,  manifestly  false  and  illogical. 
Fraud  or  deceit  never  constituted  the  gist  of  the  action.  On 
the  contrary,  it  has  ever  been  held  that  fraud  need  not  be 
alleged,  and  if  alleged,  need  not  be  proved.  All  the  other 
theories,  invented  to  account  for  the  anomaly,  were  equally 
fallacious. 

These  errors  proved,  in  their  consequences,  subversive  of  some 
of  the  main  objects  of  pleading.    They  lead  to  surprises  upon 
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the  trial,  or  to  an  imnecessaiy  extent  of  preparation.  The 
'Courts,  howeyer,  fonnd  it  impossible  to  retrace  their  steps,  or  to 
cemedj  this  and  other  defects  in  the  system  of  pleading,  with- 
out authoriiy  from  parliament.  This  authority  was  at  length 
•conferred  by  the  act  of  3  &  4  Wm.  lY.,  c.  42,  sec.  1;  and  the 
judges  in  Hilaiy  term  thereafter  adopted  a  series  of  rules,  one 
of  which  was  to  correct  the  errors  which  have  been  adverted  to: 
2  Cromp.  &  M.  10.  The  first  rule  adopted  under  the  head  of 
-astumpsU  provided,  in  substance,  that  the  plea  of  non  aaswmpsU 
•should  operate,  where  the  promise  was  express,  as  a  denial  of 
the  promise,  and  where  it  was  implied,  of  the  matters  of  fact 
4ipon  which  the  promise  was  founded. 

The  object  of  this  rule  was  to  restore  pleading  in  assumpmi  to 
its  original  logical  simplidiy.  It  was  obviously  intended  as  a 
•mere  correction  of  previous  judicial  errors.  It  interprets  the 
plea  of  non  aasiimpsii  strictly  according  to  its  terms,  and  thus 
plainly  indicates  that  the  courts  bad  erred  in  departing  from 
ihose  terms.  That  this  was  the  view  of  the  judges  is  shown  by 
the  different  course  taken  in  regard  to  the  plea  of  nil  debet.  Ab 
tills  plea,  construed  according  to  its  terms,  included  every  pos- 
-sible  defense  within  the  issue  which  it  formed,  the  judges  did 
not  attempt  to  change  the  import  of  those  terms,  but  abrogated 
the  plea.  Bule  2,  under  the  head  of  "Covenant  and  Debt," 
provides  that  "  the  plea  of  nil  debet  shall  not  be  allowed  in  any 
•action;"  and  rule  3  substitutes  the  plea  of  nunquam  indebi- 
tatu8  in  its  place.  Thus  the  whole  practice,  which  had  contin- 
ued for  centuries,  of  receiving  evidence  of  payment  and  other 
special  defenses  under  the  plea  of  nil  debet  and  rum  asaumpsU, 
was  swept  away. 

There  are  several  inferences  to  be  drawn  from  this  brief  re- 
view which  have  a  direct  bearing  upon  our  new  and  uniform 
system  of  pleading  in  this  state.  The  first  is,  that  no  argument 
in  favor  of  allowing  payment,  or  any  other  matter  in  confession 
and  avoidance,  to  be  given  in  eyidence  under  a  general  denial, 
can  be  deduced  from  the  former  practice  in  that  respect,  as 
this  practice  has  been  abandoned  in  England,  not  only  as  pro- 
ductive of  serious  inconvenience,  but  as  a  violation  of  all  sound 
•rules  of  interpretation. 

A  second  inference  is,  that  in  regard  to  pleading  it  is  indis- 
pensable to  adhere  to  strict  logical  precision  in  the  interpreta- 
tion of  language.  The  anomaly  which  has  been  referred  to  was 
wholly  produced  by  the  slight  deviation  from  such  precision  in 
ihe  action  of  ind^ntatus  asaumpsU  which  has  been  pointed  out. 
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Bat  the  most  important  inference  to  be  deduced  from  the  his- 
torical sketch  just  given  consists  in  the  admoniUon  to  adhere 
rigidlj  to  that  rule  of  pleading  which  permits  a  traverse  of  facts 
onlj,  and  not  of  legal  conclusions;  and  this  brings  us  to  the 
pivot  upon  "which  the  point  under  consideration  must  necessa- 
rily turn.  The  counsel  for  the  defendant  insists  that  as  the  an- 
swer controverts  eveiy  allegation  of  the  complaint,  it  puts  in 
issue  the  allegations  with  which  it  concludes,  viz.,  that  there 
was  due  to  the  plaintiff,  at  the  commencement  of  the  suit,  over 
and  above  all  payments,  etc.,  the  sum  of  one  hundred  and 
thirty-four  dollars.  But  this  allegation  is  a  mere  legal  conclu- 
elusion  from  the  facts  previously  stated.  Its  nature  is  not 
changed  by  the  addition  of  the  words  "  over  and  above  all  pay- 
ments." No  new  fact  is  thereby  alleged.  The  plaintiff  volun- 
tarily limits  his  demand  to  a  sum  less  than  that  to  which,  under 
the  facts  averred,  he  would  be  entitled. 

Were  courts  to  allow  allegations  of  this  sort  to  be  traversed, 
they  would  fall  into  the  same  difficulty  which  existed  in  regard 
to  the  plea  of  nil  debet,  and  which  led  the  judges  in  England  to 
abolish  that  plea.  It  would  be  impossible  under  such  a  rule,  in 
a  great  variety  of  cases,  to  exclude  any  defense  whatever,  if 
offered  under  an  answer  containing  a  general  denial.  In  Eng- 
land, as  we  have  seen,  after  centuries  of  experience,  it  has  been 
found  most  conducive  to  justice  to  require  the  parties  virtually 
to  apprise  each  other  of  the  precise  grounds  upon  which  they 
intend  to  rely;  and  the  system  of  pleading  prescribed  by  the 
code  appears  to  have  been  conceived  in  the  same  spirit.  It  was 
evidently  designed  to  require  of  parties,  in  all  cases,  a  plain  and 
distinct  statement  of  the  facts  which  they  intend  to  prove;  and 
any  rule  which  would  enable  defendants,  in  a  large  class  of 
cases,  to  evade  this  requirement,  would  be  inconsistent  with  this 
design. 

The  case  of  Van  Oieson  v.  Van  CHeaon,  12  Barb.  520,  subse- 
quently affirmed  in  this  court,  contains  nothing  in  opposition 
to  the  doctrine  here  advanced.  That  case  simply  decided  that 
where  the  complaint  contained  an  averment  of  non-payment,  a 
plea  of  payment  formed  a  complete  issue.  That  payment  hav- 
ing been  denied  in  the  complaint,  it  was  unnecessary  to  repeat 
that  denial  in  a  reply.  My  conclusion,  therefore,  is,  that  neither 
payment  nor  any  other  defense  which  confesses  and  avoids  the 
cause  of  action  can  in  any  case  be  given  in  evidence  as  a  defense 
under  an  answer  containing  simply  a  general  denial  of  the  alle- 
gations of  the  complaint. 
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The  next  question  is  whether  evidence  of  payment,  either  in 
whole  or  in  part,  is  admissible  in  mitigation  of  damages.  As 
the  code  contains  no  express  rule  on  the  subject  of  mitigation, 
except  in  regard  to  a  single  class  of  actions,  this  question  cannot 
be  properly  determined  without  a  recurrence  to  the  principles 
of  the  common  law.  By  those  principles,  defendants  in  actions 
sounding  in  damages  were  permitted  to  give  in  evidence,  in 
mitigation,  not  only  matters  having  a  tendency  to  reduce  the 
amount  of  the  plaintiff's  claim,  but  in  many  cases  facts  showing 
that  the  plaintiff  had  in  truth  no  claim  whatever.  It  was  not 
necessarily  an  objection  to  matter  offered  in  mitigation  that  if 
properly  pleaded  it  would  have  constituted  a  complete  defense. 

Thus  in  Smithies  v.  Earrison^  1  Ld.  Baym.  727,  the  truth  of 
the  charge  was  received  in  mitigation  in  an  action  of  slander, 
although  not  pleaded.  Again,  in  the  case  of  Abbot  v.  Chapman^ 
2  Lev.  81,  which  was  an  action  of  assumpsit,  the  defendant  hav- 
ing given  in  evidence  a  release.  Lord  Holt  said  that  <*  he  should 
have  pleaded  exoneravit,  but  that  the  evidence  was  admissible  in 
mitigation  of  damages."  So,  too,  in  the  modem  case  of  NichoU 
V.  WiUiamSt  2  Mee.  &  W.  758,  which  was  assumpsit  for  use  and 
occupation,  the  defendant,  having  pleaded  payment  to  part  of 
the  demand  and  non  assumpsit  to  the  residue,  was  permitted 
upon  the  trial  to  prove  payment  in  full;  but  it  was  held  that  the 
evidence  could  only  go  in  mitigation,  and  that  the  plaintiff  was 
entitied  to  judgment  for  nominal  damages. 

It  is  obvious  that  this  practice  was  open  to  serious  objections. 
It  enabled  defendants  to  avail  themselves  of  their  defenses  for 
all  substantial  purposes,  without  giving  any  notice  to  the  plain- 
tiff. Its  unjust  operation  in  the  action  of  slander  was  observed 
at  an  early  day,  and  an  attempt  was  made  in  the  case  of  Under^ 
wood  V.  Parks,  2  Stra.  1200,  to  correct  the  evil,  so  far  as  that 
action  was  concerned.  But  in  regard  to  payment,  release,  etc., 
so  long  as  they  were  received  in  evidence,  under  the  general 
issue  in  bar,  no  objection  could  be  made  to  allowing  them  in 
mitigation.  As  soon,  however,  as  this  practice  was  abrogated 
by  the  rules  of  Hilary  term,  4  Wm.  IV.,  the  question  as  to 
the  admissibility  of  payment  in  mitigation  at  once  arose. 

In  Lediard  v.  Boucher,  7  Car.  &  P.  1,  Lord  Denman  admitted 
evidence  of  part  payment  under  the  general  issue,  on  the  ground 
that  the  rule  of  Hilary  term  meant  '*  a  complete  payment,  which 
is  an  answer  to  the  action,  and  not  a  partial  payment,  which 
merely  goes  to  the  amount  of  the  damages; "  and  in  Shirley  v. 
Jacobs,  7  Id.  8,  the  court  of  common  pleas  held  that  paj- 
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ment  in  full  might  be  receiyed  in  mitigation.  Kndal,  0.  J., 
sayp :  **  I  take  the  meaning  of  the  rule  to  be  this,  that  *  payment  * 
is  used  to  denote  that  which  is  intended  as  an  answer  to  the 
action.  In  the  present  case,  the  evidence  was  not  offered  with 
that  view;  it  was  only  offered  in  reduction  of  the  damages." 

These  decisions  soon  led  to  the  adoption  of  the  rule  of  Trinity 
term,  1  Victoria,  by  which  it  is  provided  that  **  payment  shall 
not  in  any  case  be  allowed  to  be  given  in  evidence  in  reduction 
of  damages  or  debt,  but  shall  be  pleaded  in  bar: "  4  Mee.  &> 
W.  4.  A  question  may  arise  whether  by  the  word  "pay- 
ment," as  used  in  this  rule,  payment  in  full  only  is  meant, 
or  whether  it  includes  partial  payment  also.  The  latter,  how- 
ever, must,  I  apprehend,  be  its  true  construction.  It  would  be 
found  as  impossible  to  discriminate  between  partial  payment  and 
payment  in  full,  when  offered  in  mitigation,  as  it  was  between 
proof  of  the  truth  of  the  charge  and  evidence  tending  to  prove  it 
true  in  the  action  of  slander,  after  the  rule  adopted  in  Underwood 
V.  Parks,  2  Stra.  1200.  Payments  may  be  made  at  different  times 
and  in  different  sums,  the  evidence  in  regard  to  some  of  which 
may  be  conclusive,  and  as  to  others  doubtful;  so  that  in  many 
cases  it  would  not  be  known  whether  the  proof  would  establish 
complete  or  only  partial  payments,  without  first  taking  the  ver- 
dict of  the  jury. 

The  rule  of  Trinity  term,  1  Victoria,  therefore,  must  be  con- 
strued to  exclude  evidence  not  only  of  complete  but  of  partial 
payment  in  mitigation  without  plea.  Such  a  rule  does  not  lead 
to  the  embarrassment  which  followed  the  rule  of  XJnderwood  v. 
Parks,  supra.  That  rule,  in  effect,  excluded  all  evidence  in 
mitigation  unless  pleaded,  and  there  was  no  way  in  which  it 
could  be  pleaded.  In  regard  to  payment,  there  is  no  such  diffi- 
culty, as  that  may  be  pleaded  to  a  part  as  well  as  to  the  whole  of 
a  demand.  It  is  not  essential  to  the  validity  of  a  plea  that  it 
should  answer  the  whole  of  a  declaration  or  complaint,  or  of  any 
single  count.  It  is  sufficient  if  it  is  an  answer  to  so  much  as  it 
professes  to  answer:  Greene  v.  Jones,  1  Saund.  299  a,  note  6; 
Barnes  v.  Eunt,  11  East,  461;  NichoU  v.  Williams,  2  Mee.  &  W. 
758. 

It  has,  however,  been  supposed  that  a  defense  could  not  be 
interposed  to  part  of  a  single  count,  except  where  such  count 
was  capable  of  a  definite  division  into  distinct  and  independent 
parts.  But  some  of  the  modem  English  cases,  and  especially 
the  case  of  Henry  v.  Earle,  8  Mee.  &  W.  228,  would  seem  to 
show  that  it  is  not  now  so  regarded  in  England,  at  least  so  far 
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as  tbo  plea  of  payment  is  concerned;  and  that  that  plea  may  be 
interposed  in  an  action  of  debt,  to  any  portion  of  an  entire 
demand.  This  consequence,  indeed,  would  seem  necessarily  to 
follow  from  the  new  rules  of  4  Wm.  IV.,  and  1  Victoria,  even 
if  it  was  otherwise  before.  The  matter  is  now  placed,  therefore, 
in  the  English  courts,  upon  a  footing  of  perfect  justice.  If  the 
demand  for  which  an  action  is  brought  has  once  existed,  and 
the  defendant  relies  upon  its  having  been  reduced  by  payments, 
he  must  appear  and  plead.  It  is  to  be  determined  in  this  case 
whether  we  have  kept  up  with  those  courts  in  our  measures  of 
reform. 

The  rules  of  Hilaiy  term,  4  Wm.  IV.,  and  the  system  of 
pleading  prescribed  by  the  code,  have,  in  one  respect,  a  common 
object,  viz.,  to  prevent  parties  from  surprising  each  other,  by 
proof  of  which  their  pleadings  give  no  notice.  Those  rules, 
according  to  the  construction  put  upon  them  by  the  courts, 
were  found  inadequate,  as  far  as  proving  payment  in  mitigation 
is  concerned,  to  accomplish  the  end  in  view;  and  it  became 
necessary  to  adopt  the  rule  of  Trinity  term,  1  Victoria,  to  remedj^ 
the  defect.  If  the  provisions  of  the  code  are  to  receive  in  this 
respect  a  construction  similar  to  that  given  to  the  rules  of  Hil- 
aiy term,  then  an  additional  provision  will  be  required  to  place 
our  practice  upon  the  same  basis  of  justice  and  convenience 
with  that  in  England. 

But  is  such  a  construction  necessary?  Section  149  of  the 
code  provides  that  the  answer  of  a  defendant  must  contain:  1.  A 
general  or  specific  denial  of  the  material  allegations  of  the  com- 
plaint; and  2.  A  statement  of  any  new  matter  constituting  a 
defense  or  coimter-claim. 

The  language  here  used  is  imperative — ''must  contain.'*  It 
is  not  left  optional  with  a  defendant  whether  he  will  plead  new 
matter  or  not;  but  all  such  matter,  if  it  constitute  a  'defense 
or  counter-claim,"  must  be  pleaded;  and  this  is  in  entire  ac- 
cordance veith  the  general  principles  of  pleading. 

The  word  **  defense,"  as  here  used,  must  include  partial  as 
well  as  complete  defenses;  otherwise,  it  would  be  no  longer  pos- 
sible to  plead  payment  in  part  of  the  plaintiff's  demand,  except 
in  connection  with  a  denial  of  the  residue;  since  section  153 
provides  that ''  the  plaintiff  may,  in  all  cases,  demur  to  an  an- 
swer containing  new  matter,  where,  upon  its  face,  it  does  not 
constitute  a  counter-claim  or  defense."  Such  a  restriction  would 
be  not  only  contrary  to  the  general  spirit  of  the  code  in  regard 
to  pleading,  but  would  obviously  conflict  with  section  244,  sub- 
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division  5,  which  provides  that ''  where  the  answer  of  the  de- 
fendant expressly,  or  bj  not  denying,  admits  part  of  the 
plaintiff's  claim  to  be  just,  the  court,  on  motion,  may  order 
such  defendant  to  satie^  that  part  of  the  claim,"  etc.  The 
words  **  expressly,  or  by  not  denying,"  were,  it  is  trne,  inserted 
by  amendment  since  the  issue  in  this  case  was  joined;  but  they 
do  not  change  the  meaning  of  the  sentence. 

The  question  to  be  determined,  then,  is  whether  these  pro- 
visions  are  limited  in  their  operation  to  cases  where  the  defend- 
ant seeks  to  avail  himself  of  new  matter  strictly  as  a  defense, 
either  in  full  or  pro  ianto,  or  whether  they  extend  to  the  use  of 
such  matter  in  mitigation.  Were  there  nothing  in  the  code  to 
indicate  the  intention  of  the  legislature  on  this  subject,  we 
might  feel  constrained  to  follow  the  construction  put  by  the 
English  courts  upon  the  rules  of  Hilary  term;  although  it  is 
evident,  from  the  subsequent  adoption  of  the  rule  of  Trin- 
ity term,  1  Victoria,  that  this  construction  did  not  accom- 
plish all  that  was  intended.  But  section  246  provides  that  in 
all  actions  founded  upon  contract,  brought  for  the  recovery  of 
money  only,  in  which  the  complaint  is  sworn  to,  if  the  defend- 
ant fails  to  answer,  the  plaintiff  is  entitled  absolutely  to  judg- 
ment for  the  amount  mentioned  in  the  summons,  without  any 
assessment  of  damages.  It  is  plain  that,  in  this  class  of  actions, 
defendants  who  have  paid  part  only  of  the  plaintiff's  demand 
must  appear  and  plead  such  part  payment,  or  they  will  lose  the 
benefit  of  it  altogether.  The  provisions  of  section  385  afford 
no  adequate  remedy  in  such  cases,  because  the  offer  to  allow 
judgment  for  a  part  does  not  relieve  the  defendant  from  the 
necessity  of  controverting  the  residue  by  answer. 

Section  246  could  never  have  been  adopted,  therefore,  with- 
out an  intention  on  the  part  of  the  legislature  that  section  149 
should  be  so  construed  as  to  require  defendants,  at  least  in  this 
class  of  actions,  to  set  up  part  payment  by  answer;  and  it  is 
difficult  to  suppose  that  they  intended  the  section  to  receive  one 
construction  in  one  class  of  actions  and  a  different  one  in  another. 

My  conclusion  therefore  is,  that  section  149  should  be  so 
construed  as  to  require  the  defendants  in  all  cases  to  plead 
any  new  matter  constituting  either  an  entire  or  partial  de- 
fense, and  to  prohibit  them  from  giving  such  matter  in  evi- 
dence upon  the  assessment  of  damages  when  not  set  up  in 
the  answer.  Not  only  payment,  tl^refore,  in  whole  or  in  part, 
but  release,  accord  and  satisfaction,  arbitrament,  etc.,  which 
may  still,  for  aught  I  see,  be  made  available  in  England  in  miti- 
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gation  of  damages  without  plea,  most  here  be  pleaded.  In  this 
respect,  our  new  system  of  pleadings  under  the  code  is  more 
symmetrical  than  that  prescribed  by  the  recent  rules  adopted 
by  the  EngUsh  judges. 

The  judgment  of  the  superior  court  of  BufiEalo  should  be 
afiSrmed. 

Shahklamd,  J.,  deliTered  an  opinion  to  the  same  effeoi 

CoMSTocK,  Bbown,  and  Bowen,  JJ.,  concurred. 

Puas,  J.,  expressed  no  opinion* 

Dekk),  0.  J.,  and  Jowssov,  J.,  dissented. 

Judgment  afiSrmed.  ^__^ 

PATXSirT  MUST  BB  Plsadsd,  aod  oumot  be  giTen  in  erideiiM  vadar  ths 
general  iisae:  HuhiUr  v.  PMen^  68  Am.  Dec.  020,  and  oaaee  dted  in  the  note 
thereto.  To  the  same  point  the  principal  case  is  cited  in  BobkU  t.  Ltdertr^ 
1  Hun,  282;  Kinam  v.  Boberts,  0  bosw.  105.  So,  in  case  of  partial  payment: 
ffarterT.Orm,Z^Baixh.2SiiWehUy.Ha9Uand,42Bow.^.4m.  Soevi- 
dence  of  an  extingoiehment  of  a  canse  of  action,  total  or  partial,  in  any  other 
mode,  as  by  recovery  against  another  company  in  an  action  on  an  insurance 
policy,  Ib  inadmissible,  nnless  pleaded:  Moorell  v.  Irving  Fire  Ins,  Co.,  33 
N«  Y.  443.  Bat  the  doctrine  of  the  principal  case  does  not  apply  to  exolade 
evidence  of  payment  not  pleaded  in  an  action  to  reoover  for  services  where 
their  value  or  extent  is  not  stated,  but  there  is  an  allegation  of  an  indebted- 
ness "for  the  balance  remaining  doe  after  snndry  payments  made  by  the  de- 
fendant: Quin  V.  Lloyd,  41  Id.  352. 

What  DBrxMSBS  ars  ob  arb  not  APMisaTRLi  uvliss  Spxoiallt 
Plsadkd,  Okneballt:  See  Dorramce  v.  Scott,  31  Am.  Dec  509;  Berry  v. 
OUlis,  43  Id.  584;  Whitney  v.  Clarendon,  40  Id.  150;  Stockton  v.  Frey,  45  Id. 
138;  Jones  v.  Weathersbee,  51  Id.  053;  Cook  v.  Field,  30  Id.  430;  ReynoUU  v. 
StcaUbury,  55  Id.  459;  Fcdconer  v.  Smith,  Id.  Oil;  Brewer  v.  Harris,  41  Id. 
587;  Wiime  v.  Elderkin,  52  Id.  159;  Young  v.  BummeU,  38  Id.  594;  Steams 
V.  Marsh,  47  Id.  248;  CaldioeU  v.  Walters,  55  Id.  592;  ConnersviUe  v.  Wad- 
leigh,  41  Id.  214;  Mclntire  v.  Prestoti,  48  Id.  321;  Woodward  v.  Harbin,  37 
Id.  753;  Nichotay  v.  Kay,  43  Id.  080;  Yeates  v.  Beed,  32  Id.  43;  Wann  v. 
McNulty,  43  Id.  58;  Hart  v.  Beed,  35  Id.  179;  Henry  v.  Sargeant,  40  Id.  140; 
Chanes  v.  Commissioners,  35  Id.  131;  Hunter  v.  Hatton,  45  Id.  117;  Cummings 
V.  Coleman,  02  Id.  402;  Babcoek  v.  Trice,  08  Id.  500,  and  notes  thereto.  The 
principal  case  is  cited  to  the  following  points  relating  to  this  subject:  New 
matter,  constitnting  a  defense,  must  be  specially  pleaded  under  the  code  of 
New  York  and  similar  codes,  and  is  not  admiBsible  under  general  denials: 
Curran  v.  Curran,  40  Ind.  484;  Button  ▼.  McCavley,  38  Barb.  415;  St.  Johns 
V.  Shmner,  44  How.  Pr.  200.  Whatever  new  matter  constitutes  a  defense 
by  way  of  confession  and  avoidance  is  within  this  rule:  Boe  v.  Angevine,  7 
Hun,  080;  Taylor  v.  Biehards,  9  Bosw.  080;  Bellinger  v.  Craigue,  31  Barb. 
537;  Wehle  v.  Haviland,  42  How.  Pr.  407.  So,  whether  the  defense  is  total 
or  partial:  Foland  v.  Johnson,  10  Abb.  Pr.  239;  Maretzek  v.  Cauldwdl,  19  Id. 
40;  £.  C,  2  Robt.  720;  Cummings  v.  Morris,  3  Bosw.  573;  Loosey  v.  Orser, 
4  Id.  403;  WehU  v.  Butler,  43  How.  Pr.  10;  S.  C,  12  Abb.  Pr.,  N.  3.,  149| 
a  C,  3  Jones  &  U.  12.  See  Mulry  v.  Mohawk  etc  Ins.  Co.,  00  Am.  Deo.  38a 
Am.  Dbo.  Vol.  LXIX— 45 
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The  dedgn  of  the  oode  !■  to  require  of  partiee  in  all  caeea  a  plain  and  die- 
tinct  statement  of  the  facts  which  they  intend  to  proTe:  RamBay  v.  Erie  B. 
Co.,  7  Abb.  P.,  N.  S.,  180;  &  C,  88  How.  Pr.  215.  Hence  it  requires  the 
defendant,  by  his  pleading,  to  apprise  the  plaintiff  of  the  defense  on  which 
he  relies:  Babb  v.  Mcuhey,  10  Wis.  377.  Anions  the  defenses  required  thus 
to  be  specially  pleaded*  under  the  rule  of  the  principal  case,  aside  from  that 
of  payment  referred  to  under  the  first  head  in  this  note,  are  the  following: 
FWure  of  consideration,  total  or  partial:  Chugh  v.  Mtmrap,  19  Abb.  Pr.  98; 
title  in  another  in  an  action  for  the  wrongful  taking  of  goods:  JTusofn  t. 
RdberU,  6  Bosw.  165;  adverse  possession:  American  Co,  v.  Bradford^  27  CaL 
867;  counter-claim:  Stoddard  v.  Treadwell,  26  Id.  806;  reooupment  of  dam* 
ages  for  breach  by  plaintiff  of  the  contract  sued  on:  Krom  t.  Levy,  47  How. 
Pr.  105;  S.  C,  1  Hon,  175;  usury:  8coU  v.  Johneon,  5  Bosw.  224;  WiUiame  v. 
Birch^  6  Id.  307;  flkgality  of  the  contract  sued  on,  though  fair  on  its  face: 
Schruyer  v.  Ma/nar  eie.  </  ^^vf  Tork,  7  Jones  &  8.  8;  0*TooU  v.  OarviTi,  1 
Hun,  94;  that  there  was  a  special  contract  limiting  the  liability  of  a  tele- 
graph company  in  an  action  for  not  sending  a  dispatch:  Baldwin  v.  United 
States  T,  Co.,  1  Lans.  135;  so  that  there  waa  a  special  contract  which  the 
plaintiff  broke  to  the  defendant's  injury  in  an  action  for  goods  sold:  Manning 
V.  Winter,  7  Hun,  485,  per  Gilbert,  J.,  dissenting;  that  a  broker  suing  for 
oompensation  for  making  a  sale  broke  his  implied  contract  by  acting  also  as 
.  agent  for  the  purchaser:  Dunjee  v.  Lester,  75  N.  T.  444.  So  a  conductor, 
sued  for  an  assault  upon  a  passenger,  cannot  under  a  general  denial  proye  the 
regulations  of  the  company,  and  that  they  were  reasonable,  and  that  he 
acted  in  accordance  with  them:  Pier  v.  Fliich,  29  Barb.  171.  So  in  an  action 
for  a  breach  of  promise  of  marriage  it  has  been  held  that,  under  the  general 
denials,  evidence  of  the  plaintiff's  lewd,  immoral,  or  dissipated  character  or 
habits  i«  inadmissible  ia  bar,  though  it  may  be  admissible  in  mitigation:  Button 
V.  Mc6autey,  1  Abb.  App.  Dec.  284;  S.  C,  5  Abb.  Pr.,  N.  S.,  32;  Kniffen  v. 
MeConjMl,  30  N.  Y.  290.  In  WehU  v.  BuUer,  12  Abb.  Pr.,  N.  a,  149,  S.  C, 
8  Jones  &  8.  12,  S.  C,  43  How.  Pr.  16,  it  was  held  that  in  an  action  for  the 
conversion  of  goods,  evidence  of  a  subsequent  valid  sale  of  them  on  an  exe- 
cution in  favor  of  the  defendants  and  against  the  plaintiff  was  inadmissible 
in  mitigation  under  a  general  denial,  and  that  the  doctrine  of  the  principal 
case  waa  **fully  applicable.*'  In  Mareteek  v.  Cauldwell,  19  Abb.  Pr.  40,  S. 
C,  2  Bobt.  720,  the  doctrine  of  the  principal  case  that  partial  defenses  must 
be  pleaded  in  an  action  on  a  contract  is  admitted,  but  it  is  said  that  the  au- 
thorities are  against  pleading  mitigating  circumstances  except  in  actions  of 
tort.  But  in  BeekeU  v.  Lawrence,  7  Abb.  Pr.,  N.  S.,  406,  the  ciUtion  of  the 
principal  case  in  Foland  v.  Johnson,  16  Abb.  Pr.  235,  is  quoted,  and  it  is  said 
to  be  established  by  the  latter  case  that  mitigating  circumstances  may  be  set 
up  in  the  answer  in  an  action  for  a  malicious  wrong.  So  it  is  held  that  in 
libel  mitigating  circumstances  may  be  set  up  in  the  answer:  Bennett  v.  Mat* 
thews,  64  Barb.  414. 

Though  it  is  true  that  new  matter  constituting  a  defense  by  way  of  con- 
fession and  avoidance  must  be  pleaded  under  the  code,  it  is  not  so  as  to  de- 
fenses going  to  negative  the  plaintiff's  original  cause  of  action,  or  to  disprove 
what  he  would  be  required  to  prove  in  order  to  recover:  Schaus  t.  AfanfuUtam 
Oas4ightCo.,  14  Abb.  Pr.,  N.  S.,  373;  S.  C,  45  How.  Pr.  4^2;  S.  C,  4  Jones 
4  S.  263.  Evidence  of  an  attorney's  negligence  and  unskillftilness  in  a  matter 
in  which  he  waa  employed  has  been  held  admissible  und<!r  a  general  denial  in 
an  action  for  his  fee  in  that  matter:  Buttriek  v.  Oilman,  22  Wis.  359,  dis* 
4;itgni«h|ng  the  principal  case.    So  it  is  held,  also  distinguishing  the  case. 
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that  evidence  that  a  note  was  altered  af tier  execution  is  admissible  nnder  a 
denial  of  its  ezecation:  Boomer  v.  Koon,  6  Hnn,  647;  and  that  in  an  action 
against  a  bailee  for  not  paying  over  money  deposited  with  him  for  the  plain- 
tiff,  evidence  that  it  was  not  the  money  of  the  depositor,  but  that  of  his 
employers,  was  admissible  without  being  specially  pleaded:  McKay  v. 
Draper,  27  N.  Y.  266. 

In  accordance  with  the  doctrine  of  the  principal  case,  it  is  held  in  Petrow 
V.  Wiaeman,  40  Ind.  158,  that  when  infancy  is  pleaded  in  an  action  on  a  con- 
tract, a  rati6cation  after  majority  is  not  available  for  the  plaintiff  unless 
pleaded  in  the  reply.  In  Bank  qf  Coopentovm  v.  Oorlie^y  1  Abb.  Pr.,  N.  S., 
418,  the  principal  case  is  cited  to  the  point  that  denials  under  the  code  are  a 
substitnte  for  the  general  issue  under  the  old  system.  In  Marsh  v.  EUawortk^ 
1  Sweeney,  68,  &  C,  36  How.  Pr.  636,  it  is  cited  to  the  point  that  a  mere 
l^gal  oonclnaion  alleged  in  a  complaint  is  not  admitted  by  a  demnrrsr. 


Tbbbt  V.  Ghandleb. 

[16  Hxv  Yoss.  854.] 
Pabol  Aorbbmxnt  DiTEBMiinNO  BouNi>ABT  cau  be  valid  only  when  mado 
between  owners  of  lands  which  adjoin.  Where  a  claimant  of  lands  di- 
vided by  a  ditch  alleged  a  parol  agreement  between  himself  and  the  ap- 
parent owner  of  lands  on  both  sides  of  the  ditch  that  the  ditch  should  be 
the  division  line,  but  showed  no  title  to  either  portion  of  the  lands: 
Heldf  that  such  agreement  was  inoperative. 

Appeal  from  a  jadgment  in  favor  of  defendant  in  an  action  for 
lands.  The  facts  appear  in  the  opinion*  The  appeal  was  sub- 
mitted on  printed  arguments. 

Charles  M(meU,  for  the  appellant* 
.    J.  W.  OoU,  for  the  respondent. 

By  Court,  Bbown ,  J.  This  action  is  brought  to  recover  nine 
acres  of  land  in  the  town  of  Warwick,  county  of  Orange,  of 
which  a  certain  ditch  is  the  southern  boundary,  by  the  descrip- 
tion in  the  complaint.  The  answer  admits  the  possession  of 
the  defendant,  denies  the  plaintiff's  title,  and  alleges  that  the 
defendant  became  seised  of  an  estate  in  fee  therein  on  or  about 
the  twenty-eighth  day  of  Januaiy,  1848.  The  cause  was  tried 
at  the  Orange  circuit,  and  in  conformity  with  the  provisions  of 
section  261  of  the  code,  the  jury  found  certain  facts,  upon 
the  effect  of  which  the  plaintiff's  right  to  recover  depends: 
1.  That  in  the  year  1848  the  plaintiff  and  the  defendant  made 
a  parol  agreement  that  the  ditch  referred  to  in  the  complaint,  and 
which  is  the  southern  boundary  of  the  lands  in  controversy, 
•honld  be  the  division  line  of  lands  claimed  by  the  defendant 
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and  other  lands  adjoining  the  same  lying  on  the  north  side  of 
ihe  ditch;  and  2.  That  at  the  time  the  agreement  was  made  the 
plaintiff  was  in  the  possession,  and  he  and  his  grantors  had 
•been  in  possession  since  the  year  1822,  under  deeds  of  convey- 
•Mice,  and  claiming  to  be  the  owners  of  the  land  on  both  sides 
of  the  ditch,  embracing  the  lands  described  in  the  complaint, 
of  which  the  defendant,  at  the  time  of  making  the  agreement, 
Also  claimed  to  be  the  owner;  that  after  the  making  of  the 
Agreement  the  defendant  entered  into  the  possession  of  the 
lands  in  dispute,  and  has  ever  since  continued  in  possession,  and 
made  valuable  improvements  thereon,  by  clearing  a  portion  of 
the  same  of  brush  and  bogs.  Upon  this  verdict  judgment  veas 
given  for  the  plaintiff,  which  was  affirmed  at  the  general  term. 
It  does  not  appear  that  the  defendant  had  any  title  to  the  lands 
on  either  side  of  the  ditch,  except  such  as  he  derived  under  the 
parol  agreement;  and  at  the  time  it  was  made  he  does  not  appear 
to  have  had  the  title  of  a  naked  possession,  for  the  jury  find 
affirmatively  that  the  plaintiff  then  had  the  actual  title  and  Uie  ac- 
tual possession  on  both  sides  of  the  pretended  line.  For  more 
than  twenty-five  years  he  and  his  grantors  had  been  in  the  posses- 
don,  claiming  title  under  deeds  of  conveyance.  Such  an  agree- 
ment cannot  be  otherwise  than  wholly  inoperative  and  void.  It 
is  within  the  statute  of  frauds;  for  if  effect  is  given  to  it,  its  oper- 
ation will  be  to  vest  in  the  defendant  the  title  to  the  nine  acres  of 
land,  vnthout  the  writing  required  by  the  statute.  This  is  not 
the  case  of  a  disputed  boundary  line,  which  the  parties  might 
adjust  and  establish  by  parol;  because  there  can  be  no  disputed 
boundary  where  there  are  no  adjoining  lands  of  different  own- 
ers. The  validity  and  legal  force  of  parol  agreements  and  sub- 
missions to  settle  disputed  boundary  lines  was  long  resisted, 
upon  the  ground  that,  in  effect,  they  passed  the  title  to  real 
property  vnthout  the  solemnities  required  by  the  statute.  The 
courts  however  held,  upon  very  substantial  reasons,  that  such 
agreements  and  submissions  did  not  effect  the  title.  If  they 
were  confined  to  the  sole  object  of  ascertaining  the  true  line 
of  separation,  they  give  effect  to  the  title  which  the  parties 
to  such  agreements  really  had,  and  left  the  statute  of  frauds  in 
full  force.  Neither  their  purpose  nor  their  effect  was  to  pass 
real  property  from  one  person  to  another,  bilt  simply  to  ascer- 
tain the  line  to  which  their  respective  lands  extended.  The  boun- 
daiy  of  A  was  also  that  of  B,  which  was  often  undefined,  obscure, 
And  uncertain;  and  when  the  agreement  proposed  and  resulted 
(in  nothing  more  than  to  establish  and  mark  where  that  boun- 
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daiy  was,  the  proTisionB  of  the  statute  of  frauds  were  not  inTadecL 
It  was  nsTer  thought  that  the  judgments  of  the  courts  in  actions 
of  ejectment,  where  the  subject  was  a  question  of  boundary, 
divested  the' title  of  one  person  and  vested  it  in  another;  and 
yet  the  parol  agreement,  the  submission,  and  the  award  under 
it,  effect  the  same  identical  object  and  perform  the  same  office 
as  the  judgment  of  a  competent  court.  Both  ascertain,  by  the 
means  at  their  command,  where  the  true  line  is,  and  establish, 
it  for  all  future  time. 

In  Jackson  v.  DysHng^  2  OaL  198,  Mi.  Justice  Spencer  saysr 
"An  agreement  by  parol  to  a  settlement  of  a  boundary  line- 
appears  to  be  effectual,  and  not  liable  to  any  objection  on  the^ 
score  of  the  statute  of  frauds  and  perjuries;"  and  Thompson, 
J.,  in  the  same  case,  observes  that  **  the  submission  to  two  sur- 
veyors, and  their  decision  thereupon,  cannot  be  considered  as 
extending  to  the  title  of  the  land,  or  to  have  the  operation  of  a 
oonveyance.  The  submission  was  of  a  mere  matter  of  fact  to  as- 
certain where  the  line  would  run  on  actual  survey."  In  Boberi^ 
mm  V.  McNielf  12  Wend.  678,  Mx.  Justice  Sutherland  reasons  in 
this  wise:  **  The  only  question  between  the  parties  was  as  to  th» 
division  line  between  those  lots,  and  that  fact  they  agreed 
should  be  decided  by  arbitrators.  It  had  no  bearing  whatever 
iqK>n  the  abstract  question  of  title,  no  more  than  the  testimony^ 
of  a  witness  showing  the  particular  location  of  the  deed  accord- 
ing to  its  courses  and  distances.  It  is  well  settled  that  upon 
the  strength  of  such  an  award  the  party  in  whose  favor  it  is 
made  may  recover  in  the  action  of  ejectment."  It  is  to  be  ob» 
served  that  to  make  these  parol  agreements  and  submissions 
effectual  for  any  purpose,  the  parties  to  them  must  maintiiin 
towards  each  other  the  relation  of  adjoining  owners.  It  is  ab- 
surd to  suppose  that  a  parol  agreement  to  establish  a  boundary, 
where  one  of  the  contracting  parties  is  an  owner  and  the  other 
has  neither  the  title  nor  the  possession,  can  be  of  any  avail.  It 
is  difficult  to  comprehend  how  such  an  agreement  could  have^ 
any  oi>eration  at  all.  But  if  it  could,  it  would  be  to  impart  Uy 
a  person  without  title  and  without  possession  some  interest  in 
real  property.  In  all  the  cases  where  these  agreements  have 
been  upheld  and  enforced  in  the  courts,  it  has  been  upon  the 
ground  that  the  parties  to  them  were  owners,  and  their  lands 
adjoined  upon  the  disputed  and  uncertain  boundary.  This  is 
an  indispensable  prerequisite,  without  which  the  agreements 
could  not  have  been  sustained. 

The  case  of  Adam$  v.  Bookwdl,  16  Wend.  286,  was  a  question 


Digitized  by  VjOOQ IC 


710  Terry  v.  Chandler  [New  York, 

of  disputed  boandary,  and  greatly  litigated.  It  was  finally  de- 
cided in  the  late  conrt  of  errors,  where  the  chancellor  laid  down 
the  following  rule:  '*  Where  there  can  be  no  real  doubt  as  to 
how  the  premises  should  be  located  according  to  certain  known 
boundaries  described  in  the  deed,  to  establish  a  practical  location 
different  therefrom,  there  must  be  either  a  location  which  has 
been  acquiesced  in  for  a  sufficient  length  of  time  to  bar  a  right  of 
entry  under  the  statute  in  relation  to  real  estate,  or  the  erroneous 
line  must  have  been  agreed  upon  between  the  parties  claiming 
the  land  on  bot^  sides  thereof.  Or  the  party  whose  right  is  to 
be  thus  barred  must  have  looked  silently  on  and  seen  the  other 
party  do  acts  or  subject  himself  to  expenses  in  relation  to  the 
land  on  the  opposite  side  of  the  line,  which  would  be  an  injury 
to  him,  and  which  he  would  not  have  done  if  the  line  had  not 
been  so  located;  in  which  case,  perhaps,  a  grant  might  be  pre- 
sumed within  the  twenty  years."  In  the  more  recent  case  of 
Clark  y.  Wethey,  19  Id.  820,  it  was  held  that  nothing  short  of 
an  adveree  possession  for  a  length  of  time  sufficient  to  bar  an 
entry  would  be  efifectual  to  establish  a  line  different  from  that 
given  in  the  deed;  with  this  qualification,  that  when  the  mon- 
uments mentioned  in  the  deed  can  no  longer  be  loond,  the  acts 
or  agreements  of  the  jMurties  may  be  resorted  to  as  seoondaiy  evi- 
dence to  supply  the  hiatus  created  by  the  absence  of  the  mon- 
uments. So  in  Clark  y.  Baird^  9  N.  Y.  183,  it  was  also  held  that 
parol  declarations  and  agreements,  intended  to  establish  a  line 
different  from  that  given  in  the  deed,  ''would,  if  effectual, 
amount  either  to  a  conveyance  of  lands  by  parol,  in  case  the 
declarations  were  subsequent  to  the  deed,  or  else,  if  they  were 
prior  to  or  contemporary  with  its  delivery,  such  declarations  of 
the  intended  effect  of  the  language  of  the  deed,  if  effectual,  would 
violate  the  rule  which  forbids  parol  evidence  to  alte(t  a  written 
contract."  The  learned  judge  who  delivered  the  opinion  says, 
in  conclusion:  **  That  upon  principle,  where  the  description  in 
the  deed  designates  a  piece  of  land  as  that  conveyed,  the  de- 
scription cannot  be  departed  from  by  parol  evidence  of  intent  or 
of  acquiescence  in  another  boundary,  unless  such  an  adverse 
possession  be  shown  as  is  in  itself  a  bar  to  an  ejectment." 

In  the  present  action,  if  the  parol  agreement  of  1848  could  be 
lield  valid,  its  effect  would  be  to  take  from  the  true  owner  and 
ve&t  in  the  defendant  a  lot  of  nine  acres  of  land  lying  north  of 
the  ditch,  to  which  he  shows  no  manner  of  title  or  claim,  and 
no  relation  which  would  authorize  him  to  negotiate  or  contnust 
in  regard  to  the  boundary  line. 
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The  improyements  put  upon  the  land  in  cutting  brush  and 
removing  bogs  are  not  of  a  character  to  estop  the  plaintiff  from 
asserting  his  title. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

All  the  judges  were  for  affirmance,  being  of  opinion  that  the 
parol  agreement  to  locate  the  boundary  line  did  not  of  itself 
affect  the  true  title  to  the  disputed  premises^  and  being  also  of 
opinion  that  there  were  no  facts  in  the  case  which  equitably 
estopped  the  plaintiff  from  asserting  his  title. 

Judgment  affirmed.  ___ 

ESTABUSHHSHT  OF  BoUllDAmSS  BT  PaBOL  AoBBSMENT  QE  AOQUTSSOINOB: 

See  Brewer  v.  Bostmi  etc  B.  B,  Co,,  39  Am.  Deo.  694;  Crowell  v.  Mavgh$,  43 
Id.  62;  RUeif  v.  Or^ffln,  60  Id.  726;  Carre/way  v.  Chaneey,  64  Id.  677;  Cfearge 
V.  Thomas,  67  Id.  612,  and  cases  collected  in  the  notes  tiiereto.  To  the  point 
-  that  where  there  is  an  honest  dispute  as  to  a  boundary  line  between  co- 
terminoos  proprietors  they  may  fix  the  line  by  parol  or  by  arbitration,  but 
that  if  the  land  at  that  point  confessedly  belongs  to  one  of  them  it  cannot  be 
vested  in  the  other  by  any  parol  arrangement,  the  pnncipal  case  is  cited  and 
approved  in  Votburgh  t.  TecUar,  32  N.  T.  565.  So  in  Smith  v.  Hamilton,  20 
Mich.  438,  the  case  is  cited  as  pointing  out  the  tme  distinction  between  those 
parol  agreements  respecting  boundaries  which  are  deemed  valid  and  those 
which  are  not.  Campbell,  G.  J.,  delivering  the  opinion  in  that  case,  said: 
*'  It  has  been  very  generally  held  that  when  there  has  been  an  honest  diffi- 
culty in  determining  the  lines  between  two  neighboring  proprietors,  and  they 
have  actually  agreed,  by  parol,  upon  a  certain  boundary  as  the  true  one,  and 
have  occupied  accordingly  with  visible  monuments  or  divisions,  the  agne* 
ment  long  acquiesced  in  shall  not  be  disturbed,  although  the  time  has  not 
been  sufficient  to  establish  an  adverse  possession.  Where  the  transaction  has 
not  been  such  as  to  amount  merely  to  an  honest  attempt  to  determine  a 
doubtful  line,  the  authorities  have  not  permitted  an  agreement  to  stand  which 
would  operate  as  a  violation  of  the  statute  of  frauds.  But  where  the  parties 
have  only  tried  to  find  the  true  boundary,  it  has  been  held  that  the  statute 
was  not  infringed,  and  the  line  was  fixed  by  acquiescence."  So  in  Raynor  v. 
Timerwn,  51  Barb.  530,  the  case  is  cited  to  the  point  that  possession  and 
claim  of  title  under  an  erroneous  location  of  a  boundary  line  for  a  period  short 
of  twenty  years  is  not  sufficient  to  establish  title  as  against  a  valid  paper  title» 
unless  the  location  is  made,  and  possession  under  it  continued  under  such 
circumstances  as  to  estop  the  party  having  the  paper  title  from  asserting  his 
claim  against  such  occupant.  A  party  cannot  make  title  to  land  by  the  parol 
admission  of  his  adversary:  Walker  v.  Dwupaugh,  20  N.  T.  178;  and  where 
the  description  in  a  deed  is  definite  and  certain,  it  is  very  doubtful,  to  say 
the  least  of  it,  whether  a  mere  agreement  for  locating  the  line  will  bar  a  party 
from  claiming  according  to  a  description  in  his  deed:  Wood  v.  Lc^fayette,  68 
N.  Y.  190;  both  citing  the  principal  case.  It  is  cited  also  in  Miner  v.  Mayor 
etc,  of  New  York,  as  approving  the  case  of  Adams  v.  Rockwell,  16  Wend.  2fi5. 
In  the  case  of  Baldwin  v.  Brown,  16  N.  Y.  359,  decided  at  the  same  term 
as  the  principal  case,  it  was  held  that  a  practical  location  of  a  boundary  lins 
and  long  acquiescence  therein  by  coterminous  proprietors  are  conclusive, 
sveo  though  it  be  by  mistake,  not  upon  the  notion  that  they  are  evidence  of  a 
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parol  agreement  establishing  the  line,  but  because  they  are  themselves  evi- 
dence that  the  location  is  correct,  and  are  so  conclusive  as  to  preclude  evi- 
clenoe  to  the  contrary.  Selden,  J.,  who  delivered  the  leading  opinion,  said 
he  apprehended  that  the  counsel  for  the  appellant  in  that  case  was  in  error  in 
assuming  that  the  doctrine  of  establishment  of  boundaries  by  long  acquies- 
oence  is  based  upon  the  idea' of  any  agreement,  either  express  or  implied.  ^*It 
is  true,"  he  says,  "that  several  of  the  cases  make  this  suggestion,  and  speak 
of  the  long  acquiescence  of  the  parties  as  affording  evidence  of  such  an  agree- 
ment. It  is  difficult,  however,  to  support  the  rule  upon  such  a  basis.  If 
acquiescence  for  a  great  number  of  years  in  erroneous  location  ia  obligatory 
upon  the  parties  merely  as  evidence  of  a  previous  parol  agreement,  then  it 
must  follow  that  any  other  proof  establishing  such  an  agreement  would  be 
equally  conclusive  upon  them.  If  it  is  the  agreement  which  binds,  the 
nature  of  the  proof  is  of  course  immaterial.  Hence,  upon  this  theory,  a  deed 
may  be  made  to  convey  land,  not  at  all  described  in  it,  by  means  of  a  mere 
parol  agreement,  adopting  boundaries  entirely  different  from  those  mentioned 
in  the  deed.  There  are  several  dida  which  go,  perhaps,  to  that  extent,  but 
no  adjudged  case.  On  the  contrary,  whenever  the  question  has  directly 
arisen,  it  haa  been  held  otherwise;"  citing  Jackson  v.  DouglcUy  8  Johns.  367, 
and  StuyvesarU  v.  Dunham^  9  Id.  61.  "It  seems  impossible,"  he  continues,  "to 
hold  that  a  mere  parol  agreement,  adopting  a  line  different  from  that  described 
in  the  deed,  is  obligatory,  without  violating  the  statute  of  frauds,  both  in  its 
letter  and  spirit.  It  is  said  in  some  of  the  cases,  by  way  of  sustaining  the 
doctrine,  that  the  agreement  does  not  transfer  the  title,  but  simply  deter- 
mines the  boundaries  of  the  land  described — a  distinction  the  soundness  of 
which  may  well  be  doubted.  The  supposition  of  such  an  agreement,  in  cases 
of  long  acquiescence  in  an  established  line,  is,  as  I  apprehend,  entirely  super- 
fluous. The  acquiescence  in  such  cases  affords  ground  not  merely  for  an  in- 
ference of  fact,  to  go  to  the  jury  as  evidence  of  an  original'  parol  agreement, 
but  for  a  direct  legal  inference  as  to  the  true  boundary  line.  It  is  held  to  be 
proof  of  so  conclusive  a  nature  that  the  party  is  precluded  from  offering  any 
evidence  to  the  contrary.  Unless  the  acquiescence  has  continued  for  a  suffi- 
cient length  of  time  to  become  thus  conclusive,  it  is  of  no  importance.  The 
rule  seems  to  have  been  adopted  as  a  rule  of  repose,  with  a  view  to  the  quiet- 
ing of  titles,  and  rests  upon  the  same  reason  as  our  statute  prohibiting  the 
disturbance  of  an  adverse  possession  which  has  continued  for  twenty  years. 
In  all  cases  in  which  practical  locations  have  been  confirmed  upon  evidence 
of  this  kind,  the  acquiescence  has  continued  for  a  long  period,  rarely  less  than 
twenty  years;"  citing  Jackson  v.  Boioen^  1  Cai.  35F;  Jackson  v.  Dyding,  2  Id, 
198;  Jackson  v.  Vedder,  3  Johns.  8;  Jackson  v.  Ditiffendorf,  Id.  269;  Jackson 
V.  McCall,  10  Id.  377;  S.  C,  6  Am.  Dec.  343.  "  If,"  says  he,  "  the  only  effect 
of  acquiescence  is  to  prove  a  previous  parol  agreement,  there  must  be  many 
cases  where  such  acquiescence  for  a  few  years  only,  attended  by  other  cor- 
roborating circumstances,  would  afford  evidence  as  strong  as  acquiescence 
alone  for  a  much  longer  period;  and  yet  no  such  case  has  ever  arisen. "  After 
referring  to  Kip  v.  Norton,  12  Wend.  127,  S.  C,  27  Am.  Dec.  120,  and  Adams 
T.  Rochoell,  16  Wend.  285,  as  instances  of  periods  of  acf|uiescence  held  insuffi- 
sient,  the  learned  judge  continues:  "  There  may  be  cases  in  which  an  express 
agreement  recognizing  an  erroneous  boundary  will  conclude  a  party;  as  where 
the  other  party,  acting  upon  the  faith  of  such  agreement,  haa  made  expensive 
improvements,  the  benetit  of  which  will  be  lost  to  him  if  the  line  is  disturbed. 
Such  cases,  if  they  exist  at  all,  rest  upon  a  different  principle,  viz.,  that  ol 
Mtoppel  in  paitt  and  have  no  bearing  on  the  question  under  discussion."  This 
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reasoning  seems  to  be  at  varianoe  with  some  of  the  remarks  made  by  Mr. 
Justice  Brown  in  the  principal  case.  He  certainly  lays  it  down  that  parol 
agreements  settling  disputed  boundaries  are  in  some  cases  valid.  He  puts  it 
dpon  the  ground  that  the  agreement  in  such  a  case  does  not  operate  to  trans- 
fer the  title,  but  merely  to  ascertain  the  location  of  the  line.  This  is  the 
very  distinction  **  the  soundness  of  which/'  Judge  Selden  says,  "  may  well  be 
doubted.*'  Certainly,  if  the  line  agreed  on  is  not  in  fact  the  true  line,  and 
the  agreement  be  held  to  control,  it  does  "operate  to  transfer  the  title**  of 
part  of  the  land  of  one  to  the  other.  If,  on  the  other  hand,  the  line  agreed 
on  can  be  proved  to  be  the  true  line,  then  the  agreement  has  no  effect,  any 
more  than  an  agreement  that  each  proprietor  shall  own  his  own  land.  The 
result  would  seem  to  be  that  the  agreement  either  operates  to  transfer  title 
or  it  baa  no  operation  at  alL 

Taking  the  two  decisions  together,  it  would  seem  that  a  parol  agreement 
settling  a  boundary,  in  any  case,  to  be  valid  most  be  followed  by  long  aoquiea* 
oence,  or  by  acts  upon  the  ^th  of  it  which  would  oonstltate  an  estoppel  in 

fKllf. 


Bagley  v.  Peddiel 

'  [16  Nbw  Yobx,  409.] 

Quisnoil  wiUCTiuui  Sum  is  Liquidated  Damaoss  o&  PurAurr  whioh  la 
stipulftted  to  be  paid  upon  breach  of  a  contract  is  one  of  Intention,  and 
the  language  of  the  contract  is  not  oondusive. 

Bulbs  fob  DsriKiaNiNo  whxn  Stipulated  Sum  is  Pxnaltt  and  when 
liquidated  damages,  in  a  contract,  stated  and  discussed  per  Shankland,  J. 

Sum  Denominated  "  Liquidated  Damages  **  in  Coktbagt  will  neverthe- 
less be  constnied  to  be  a  penalty  if  other  parts  of  the  instrument  furnish 
waion  even  to  doobt  as  to  the  intention  of  the  parties;  but  where  the  oove- 
unti  for  breach  of  which  the  sum  is  to  be  paid  are  all  of  them  for  the 
performance  of  other  acts  than  the  payment  of  money,  and  the  damages 
for  a  breach  would  be  wholly  uncertain  and  incapable  of  ascertainment 
except  by  conjecture,  the  sum  will  be  deemed  liquidated  damages. 

Sum  Denominated  '*  Liquidated  Damages**  in  Bond  of  Employee,  stipu- 
lated to  be  paid  upon  a  breach  of  the  covenants  of  a  coutemporaneoua 
agreement,  to  the  effect  that  the  obligor  will  serve  the  oUigee  faithfuUy 
and  diligently  for  a  specified  term  in  his  trade,  perform  his  orders,  keep 
the  secrets  of  the  trade,  and  not  disclose  any  improvements,  discoveries, 
or  inventions  by  the  obligee,  etc.,  will  be  construed  as  "liquidated  dam- 
ages,'* and  not  as  a  penalty. 

Appeal  from  a  judgment  of  nonsuit  in  the  superior  court  of 
New  Tork  city,  in  an  action  upon  a  bond  given  by  the  defendant 
Peddie,  with  a  surety,  conditioned  for  the  faithful  performance 
by  the  said  Peddie  of  the  coTenants  and  agreements  in  a  certain 
contract  recited  in  the  bond.  The  contract  contained  coTenanta 
to  the  effect  that  Peddie  would  diligently  serve  the  plaintiff  ac- 
cording to  the  best  of  his  ability  in  the  trade  of  gold-pen  mak- 
ing for  four  yearsy  perform  his  orders  from  time  to  time,  keep 
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tlie  secrets  relating  to  the  business,  not  disclose  any  improTe- 
ment,  discovery  of  the  plaintiff  therein,  be  just,  true,  and  faith- 
ful to  him,  not  wrongfully  detain,  embezzle,  or  purloin  any 
money,  etc.,  and  keep  just,  true,  and  faithful  accounts.  In  the 
bond  the  obligors  acknowledge  themselyes  bound  **  in  the  sum 
of  three  thousand  dollars  as  liquidated  damages,  and  not  by  way 
of  penalty,"  or  otherwise.  The  plaintiff  sued  for  this  sum  as 
liquidated  damages,  and  the  question  was  whether  it  was  so  or 
not.  The  court  below  held  that  it  was  not,  and  nonsuited  the 
plaintiff,  who  appealed. 

John  H.  Beynolds,  for  the  appellant. 

David  P.  HaU,  for  the  respondent. 

By  Court,  Shanxlaiid,  J.  The  principal  question  to  be  settled 
in  this  case  is,  whether  the  parties  have  so  contracted  as  to  have 
fixed  the  amount  of  damages  to  be  recovered  of  the  defendants, 
in  case  of  non-performance  by  Charles  B.  Peddie.  Although 
the  courts  have  uniformly  conceded  to  parties  the  right  to  fix 
the  amount  of  damages  in  advance  of  the  breach  of  the  contract, 
and  at  any  sum,  however  disproportioned  to  the  real  damages, 
they  shall  see  fit,  and  have  likewise  conceded  that  it  is  a  question 
of  intention,  to  be  derived  from  the  scope  and  tenor  of  the 
agreement,  yet,  when  the  judicial  mind  has  acted  upon  this  class 
of  cases,  it  is  evident  how  repugnant  it  has  been  to  enforce  them 
according  to  the  plainly  expressed  language  of  the  contracting 
parties.  Hence  have  sprung  up  a  series  of  artificial  rules  pecu- 
liar to  contracts  of  this  character,  which,  while  they  ostensibly 
profess  to  comply  with  the  fundamental  canons  of  construction 
appertaining  to  the  legal  science,  contrive  to  contravene  them  by 
artificial  distinctions  and  limitations.  I  will  repeat  some  of  the 
rules  found  in  the  books:  1.  The  language  of  the  agreement  is  not 
conclusive,  and  the  effort  of  the  court  is  to  learn  the  intent 
of  the  parties;  hence  the  term  ''liquidated  damages"  is  not 
sufficient  to  control  the  construction,  if  the  court  can  discover 
in  the  other  parts  of  the  instrument  reason  even  to  doubt  as  to  the 
intention  of  the  parties;  2.  Where  the  word  **  penalty  "  is  used,  it 
is  generally  conclusive  against  its  being  held  liquidated  damages, 
however  strong  the  language  of  other  parts  of  the  instrument  in 
favor  of  such  construction ;  3.  If  the  sum  stipulated  is  to  be  paid 
on  the  non-payment  of  a  less  sum  which  is  certain  in  amount  (or, 
as  some  judges  say,  can  be  easily  ascertained  by  a  jury),  and 
made  payable  by  the  same  instrument,  then  it  will  be  treated  an 
a  penalty;  4.  When  the  agreement  is  in  the  alternative  to  do  an 
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act  or  pay  a  giifWi  sum  of  money,  the  court  will  hold  the  party 
failing  to  have  had  his  election,  and  compel  him  to  pay  the 
money;  5.  If  the  sum  be  evidently  fixed  to  evade  the  usury  laws, 
or  any  other  statutory  laws,  or  to  cloak  oppression,  the  court 
will  relieve  by  treating  it  as  a  penalty;  G.  If,  independently  of 
the  stipulated  damages,  the  damages  would  be  wholly  uncertain 
and  incapable  of  being  ascertained  except  by  conjecture,  in  such 
Kiase  the  damages  will  be  considered  liquidated  if  they  are  so 
denominated  in  the  instrument;  7.  If  the  language  of  the  par- 
ties evince  a  clear  and  undoubted  intention  to  fix  the  sum  men- 
tioned as  liquidated  damages  in  case  of  default  of  performance 
of  some  act  agreed  to  be  done»  then  the  court  will  enforce  the 
contract,  if  legal  in  other  respects. 

The  language  of  the  instrument  declared  on  is  clear  aod  dis- 
tinct in  denominating  the  three  thousand  dollars  liquidated 
damages,  and  expressly  negatives  the  idea  of  its  being  inserted 
as  a  penalty.  This  occurs  in  that  part  of  the  bond  where  the 
penal  sum  is  usually  inserted,  and  the  same  language  denominat- 
ing it  liquidated  dajnages  is  repeated  at  the  close  of  the  condi- 
tion of  the  bond.  The  word  ''  penalty''  is  not  used  in  the  in- 
etroment,  nor  any  other  word  of  a  similar  import.  The  language 
of  the  instrument  is  unambiguous;  and,  according  to  the  usual 
rules  of  construction,  the  duty  of  interpretation  is  not  imposed 
upon  the  court.  But  the  rules  applied  to  such  agreements  are 
peculiar,  and  it  is  necessary  to  see  whether  the  case  falls  within 
any  of  the  jules  above  given,  which  will  enable  us  to  declare 
the  sum  denominated  liquidated  damages,  and  not  a  penalty,  a 
mere  penalty  nevertheless. 

The  court  below  thought  some  of  the  covenants  such  that  the 
danuiges  for  their  breach  could  be  readily  ascertained  by  a  juxy ; 
for  instance,  the  covenant  against  wrongfully  detaining  the 
plaintiff's  moneys  or  property,  and  that  requiring  Peddie  to 
give  a  true  account  of  the  things  committed  to  his  management. 

I  propose  to  look  into  those  cases  where  it  has  been  held  that 
where  the  damages  are  certain  the  sum  mentioned  as  liquidated 
damages  may  be  held  as  a  penalty  only,  in  order  to  see  whether 
they  were  as  uncertain  as  in  this  case. 

Spear  v.  Smith,  1  Denio,  464,  was  on  an  agreement  to  arbi- 
trate. By  the  submission,  the  defendant  agreed  to  give  up  to 
the  plaintiff  the  possession  of  certain  property,  and  the  arbitra- 
tors were  to  decide  what  damages  either  party  was  to  have  in 
consequence  of  the  non-fulfillment  of  the  contract  concerning 
it  and  other  matters.    The  submission  contained  the  following 
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clause:  **  I,  the  said  Moses  Smith,  agree  to  pay  to  said  W.  M. 
Spear  the  sum  of  one  hundred  dollars,  as  the  ascertained  and 
liquidated  damages,  if  I  shall  refuse  to  abide  the  arbitrator's 
decision;  and  I,  the  said  William  M.  Spear,  agree  to  pay  the 
like  sum  to  said  Smith,  as  ascertained  and  liquidated  damages,  if 
I  shall  i*efuse  to  abide  such  decision."  The  arbitrators  awarded 
that  the  defendant  should  pay  the  plaintiff  ten  dollars  and  forty 
cents  by  a  specified  day,  which  he  failed  to  pay,  and  he  also 
failed  to  give  possession  of  the  property  in  pursuance  of  the 
agreement.  The  supreme  court  held  that  the  sum  to  be  x>aid  was 
fixed  by  the  arbitrators  with  interest,  and  being  thus  easily  ascer- 
tained, the  one  hundred  dollars  must  be  regarded  as  a  penalty. 

Kemble  t.  Farren,  6  Bing.  141,  was  an  action  by  the  manager 
against  an  actor  for  a  violation  of  an  agreement  to  perform  at 
Covent  Qarden  for  four  years.  The  plaintiff  agreed  to  pay  de- 
fendant three  pounds  six  shillings  and  eightpence  every  night 
the  theater  should  be  open,  and  a  benefit  night  during  each 
season.  The  agreement  contained  a  clause  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfill  the  said  agreement,  or 
any  part  thereof,  or  any  stipulation  therein  contained,  such  party 
should  pay  to  the  other  one  thovsand  pounds  liquidated  dam- 
ages, and  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof. 
The  breach  was  the  defendant's  refusal  to  act  during  the  second 
season;  and  one  question  was,  whether  this  was  a  case  of 
liquidated  damages,  and  it  was  held  not  to  be,  because  the 
agreed  damages  applied  to  a  breach  of  the  agreement  to  pay  a 
certain  sum  (three  pounds  six  shillings  and  eightpence  a  day  to 
defendant),  as  well  as  to  covenants  where  the  damages  were 
uncertain;  therefore,  as  it  could  not  be  considered  otherwise 
than  as  a  penalty,  as  to  such  fixed  sum  it  must  also  be  construed 
in  the  same  way  in  respect  to  those  covenants  of  which  the 
breach  would  result  in  uncertain  damages;  and  it  was  likewise 
•  in  this  respect  in  the  case  of  AsileyY,  Wddon,  2  Bos.  &  Pul.  346. 

The  case  of  Davies  v.  Penton,  6  Bam.  &  Cress.  216,  seems  to 
have  been  decided  not  to  be  a  case  of  liquidated  damages,  on 
two  grounds:  1.  Because  the  words  ''  penalty  "and  ^*  liquidated 
damages  *'  were  both  used,  and  therefore  brought  the  case  within 
the  second  rule  above  mentioned;  and  2.  Because  the  greater 
sum  was  inserted  to  secure  the  payment  of  a  less  fixed  sum 
agreed  to  be  paid  in  the  same  instrument.  The  above  cases  will 
serve  to  illustrate  the  kind  of  certainty  as  to  the  sum  to  be  paid 
as  damages  for  breach  of  an  agreement  in  order  to  hold  the 
larger  sum  agreed  to  be  paid  on  such  breach  a  mere  penalty. 
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They  are  cases  where  the  lesser  sam  is  named  specifically  in 
the  instrument  itself,  or  depends  on  the  award  of  arbitrators. 
These  and  similar  cases  are  the  cases  of  certain  damages  to  which 
the  courts  allude  in  the  third  rule. 

We  will  now  contrast  with  the  aboTe  cases  those  falling 
within  the  sixth  rule,  where  the  damages  are  uncertain.  Dahin 
y.  Williams,  17  Wend.  447,  was  a  case  where  the  defendant  sold 
the  plaintiff  a  printing-press  and  the  good-will  of  the  business 
for  three  thousand  five  hundred  dollars,  and  the  defendant 
agreed  not  to  carry  on  the  business  in  the  county  of  Oneida^ 
and  fixed  and  liquidated  three  thousand  dollars  as  the  damages 
if  he  Tiolated  that  proTision.  This  was  held  to  liquidate  the 
damages,  because  the  real  damage  was  uncei^tain,  and  the  intent 
of  the  parties  clear  to  fix  the  damages.  So  in  Knapp  t.  MdUJbyt 
13  Id.  687,  it  was  held  that  the  damages  for  not  assigning  a 
lease  to  the  plaintiff  were  of  uncertain  character,  and  would 
support  an  agreement  for  liquidated  damages.  So  in  Price  t. 
Oreen,  16  Mee.  &  W.  846,  it  was  held  that  where  the  defendant 
agreed  not  to  cany  on  the  business  of  perfumery  in  London, 
the  damages  were  uncertain  within  the  rule.  So  in  OdUnjoorihy 
T.  SlruU,  1  Exch.  659,  where  one  attorney  agreed  with  another 
not  to  cany  on  the  business  of  an  attorney  within  fifty  miles, 
nor  interfere  with  or  solicit  the  clients  of  the  late  copartnership, 
it  was  held  a  case  of  uncertain  damages. 

The  case  at  bar  seems  to  me  to  fall  within  the  sixth  rule,  the 
damages  being  wholly  uncertain  and  depending  entirely  on 
proof  aliunde  the  instrument  declared  on. 

The  plaintiff  was  a  gold-pen  manufacturer,  and  would  proba- 
bly have  to  intrust  those  whom  he  took  into  his  employ  with  the 
secrets  of  his  trade  and  the  materials  used  therein;  and  it  would 
be  difficult  to  prove  the  actual  damage  he  would  sustain  by  their 
leaving  his  employ,  revealing  the  secret  to  others,  or  embezzling 
his  materials.  It  was  to  guard  against  these  contingencies  that 
he  required  the  defendant  to  give  the  bond  in  suit,  with  stipu- 
lated damages,  in  order  to  supersede  proof  in  case  of  breach  of 
any  of  its  provisions.  From  the  nature  of  the  employment,  it 
would  be  difficult  to  prove  how  much  money  the  person  employed 
would  or  might  detain,  or  how  much  of  the  materials  he  might 
refuse  to  give  an  account  of.  The  damages  to  result  from  a 
breach  of  any  of  the  stiptdations  of  the  agreement  being  uncer« 
tain  and  conjectural,  I  hold  the  case  one  of  liquidated  dam* 
ages,  and  the  judgment  should  therefore  be  reversed,  and  a  new 
trial  awarded  in  the  court  below. 
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Paioe»  J.  The  condition  of  the  bond  of  the  defendants  in  ihi» 
case  required  the  defendant,  Charles  B.  Peddie,  to  do  several 
acts  specified  in  an  agreement  accompanying  the  bond,  the 
damages  for  the  non-performance  of  some  of  which  could  not 
bo  measured  by  any  exact  pecuniary  standard,  but  as  to  others- 
the  damages  were  certain,  and  could  be  easily  ascertained  by  a 
jury;  and  the  bond  declares  that  if  the  defendant,  Charles  B. 
Peddie,  should  violate  any  of  the  covenants  in  the  agreement 
mentioned,  the  defendants  should  pay  three  thousand  dollars* 
liquidated  damages.  This  is  a  case,  therefore,  where,  within^ 
the  authorities,  the  sum  stipulated  to  be  paid  as  damages  must 
be  considered  as  a  penalty,  and  not  as  liquidated  damages. 
The  law  on  this  subject,  in  my  opinion,  is  correctly  laid  down- 
by  Judge  Sandford  in  the  court  below:  Bagley  v.  Peddie y  & 
Sandf.  192. 

The  judgment  should  be  affirmed. 

BowEK,  J.,  concurred  in  this  opinion;  Comstock,  J.,  expressed 
no  opinion;  all  the  others  concurred  with  Shaxeland,  J. 

Judgment  reversed  and  new  trial  ordered. 

Whethsk  Sum  is  LiQtriDATBD  Damages  ob  PxNALTrwhich  is  stipnUted 
to  be  paid  in  case  of  non-perfomiance  of  a  contract,  see  CcUifomia  8,  N,  Co, 
V.  Wright,  65  Am.  Dec.  611;  Ootper  v.  Carter,  66  Id.  71;  Foleyy.  McKeegan, 
Id.  107,  and  the  notes  thereta  The  principal  case  is  cited,  and  its  doctrines 
approved  and  applied  on  this  point,  in  Afanice  v.  Brady,  15  Abb.  Pr.  176^ 
Staples  V.  Parker,  41  Barb.  652;  Shute  v.  HamiUm,  3  Daly,  467;  ColvoeU  v. 
Foulks,  36  How.  Pr.  321;  a  C,  tub  turn.  Colwell  v.  Lawrence,  38  N.  Y.  76; 
Kemp  V.  Kfikierbocher  lee  Co.,  61  How.  Pr.  87;  S.  C,  69  N.  Y.  68;  OUm  t. 
Spavlding,  6  Hon,  469;  LiUU  v.  Banks,  20  Id.  147;  Ward  y.  Jeweii,  4  BobC 
719;  and  is  distingaished  in  SaUers  v.  Balph,  16  Abb.  Pr.  276. 


Griffin  v.  Golvbb. 

[IS  Kbw  Tobk.  48S.] 
DAMAaiS  RiOOVXRABIJi  fOB  BbIAOH  of  CoVT&JLCt  IVOLUDB  PBOFITBWhidr 

the  plaintiff  certainly  wonld  have  realised  bnt  for  defendant's  default; 
though  speculative  or  contingent  profits  are  not  recoverable. 
BxooDPifXNT  or  Damaobs  ik  AcnoK  fob  Pbicb  of  Enoinx,  fob  Dslat 
in  not  furnishing  it  by  a  stipulated  time,  should  be  estimated  by  the- 
value  of  the  use  of  the  engine  during  the  period  of  delay,  not  by  the 
profits  which  would  have  been  realized  from  running  it  in  connectiooi 
with  the  machinery  it  was  intended  to  drive. 

Appeal  from  a  jadgment  for  plaintiff  in  an  action  for  damages' 
for  breach  of  contract,  reported  below,  22  Barb.  687.    The  auit 
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was  bronght  for  the  agreed  price  of  a  steam-engiDe  eonsfcraciecl 
bj  plaintiff  for  defendants,  under  an  agreement  which  bound 
the  plaintiff  to  furnish  it  within  a  stipulated  time.  One  ground 
of  defense  was  that  there  was  a  delay  in  furnishing  the  engine, 
and  that  during  the  period  between  the  day  when  it  should 
have  been  furnished  and  when  it  was  actually  receiyed  the  de- 
fendants lost  the  use,  and  the  profits  they  would  have  realized 
on  the  use,  of  the  maohinexy  which,  as  plaintiff  knew,  the  engine 
was  intended  to  drive.  They  claimed  to  recoup  damages  for 
this  loss;  and  the  proper  measure  of  such  damages  was  the 
principal  question. 

John  ChurchiU,  for  the  appellants. 

D,  Coats,  for  the  resppndent. 

By  Court,  Selden,  J.  The  only  point  made  by  the  appellants 
is,  that  in  estimating  their  damages  on  account  of  the  plaintiff's 
failure  to  furnish  the  engine  by  the  time  specified  in  the  con- 
tract they  should  have  been  allowed  what  the  proof  showed 
they  might  have  earned  by  the  use  of  such  engine,  together 
with  their  other  machinexy,  during  the  time  lost  by  the  delay.  ^ 
This  claim  was  objected  to,  and  rejected  upon  the  trial  as  com- 
ing within  the  rule  which  precludes  the  allowance  of  profits,  by 
way  of  damages,  for  the  breach  of  an  executory  contract. 

To  determine  whether  this  rule  was  correcUy  applied  by  the 
referee  it  is  necessary  to  recur  to  the  reason  upon  which  it  is 
bounded.  It  is  not  a  primary  rule,  but  is  a  mere  deduction  from 
Jiat  more  general  and  fundamental  rule  which  requires  that  the 
damages  claimed  should  in  all  cases  be  shown,  by  clear  and  sat- 
isfactory evidence,  to  have  been  actually  sustained.  It  is  a  well- 
established  rule  of  the  common  law  that  the  damages  to  be  re- 
covered for  a  breach  of  contract  must  be  shown  with  certainty, 
and  not  left  to  speculation  or  conjecture;  and  it  is  under  this 
rule  that  profits  are  excluded  from  the  estimate  of  damages  in 
such  cases,  and  not  because  there  is  anything  in  their  nature 
which  should  per  se  prevent  their  allowance.  Profits  which 
would  certainly  have  been  realized  but  for  the  defendant's  de- 
fault are  recoverable;  those  which  are  speculative  or  contingent 
are  not. 

Hence,  in  an  action  for  the  breach  of  a  contract  to  transport 
goods,  the  difference  between  the  price  at  the  point  where  the 
goods  are  and  that  to  which  they  were  to  be  transported  is  taken 
as  the  measure  of  damages;  and  in  an  action  against  a  vendor 
(or  not  delivering  the  chattels  sold,  the  vendee  is  allowed  the 
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market  price  apon  the  day  fixed  for  the  dellverj.  Although 
this,  in  both  cases,  amounts  to  an  allowance  of  profits,  yet,  as 
those  profits  do  not  depend  upon  any  contingency,  their  recov- 
ery is  permitted.  It  is  regarded  as  certain  that  the  goods  would 
have  been  worth  the  established  market  price  at  the  place  and 
on  the  day  when  and  where  they  should  have  been  delivered. 

On  the  other  hand,  in  cases  of  illegal  capture,  or  of  the  insur- 
ance of  goods  lost  at  sea,  there  can  be  no  recovery  for  the  prob- 
able loss  of  profits  at  the  port  of  destination.  The  principal 
reason  for  the  di£ference  between  these  cases  and  that  of  the 
failure  to  transport  goods  upon  land  is,  that  in  the  latter  case 
the  time  when  the  goods  should  have  been  delivered,  and  con- 
sequently that  when  the  market  price  is  to  be  taken,  can  be 
ascertained  vnth  reasonable  certainty;  while  in  the  former  the 
fluctuation  of  the  markets  and  the  contingencies  a£Eecting  the 
length  of  the  voyage  render  every  calculation  of  profits  specula- 
tive and  unsafe. 

There  is  also  an  additional  reason,  viz.,  the  diffloully  of  ob- 
taining reliable  evidence  as  to  the  state  of  the  markets  in  foreign 
ports;  that  these  are  the  true  reasons  is  shown  by  the  language 
of  Mr.  Justice  Story  in  the  case  of  Schooner  Lively,  1  Gall.  315, 
which  was  a  case  of  illegal  capture.  He  says:  ''  Independent, 
however,  of  all  authority,  I  am  satisfied  upon .  principle  that 
an  allowance  of  damages,  upon  the  basis  of  a  calculation  of 
profits,  is  inadmissible.  The  rule  would  be  in  the  highest.degree 
unfavorable  to  the  interests  of  the  community.  The  subject 
would  be  involved  in  utter  uncertainty.  The  calculation  would 
proceed  upon  contingencies,  and  would  require  a  knowledge  of 
foreign  markets  to  an  exactness  in  point  of  time  and  value  which 
would  sometimes  present  embarrassing  obstacles.  Much  would 
depend  upon  the  length  of  the  voyage  and  the  season  of  the 
arrival,  much  upon  the  vigilance  and  activity  of  the  master,  and 
much  upon  the  momentary  demand.  After  all,  it  would  be  a 
calculation  upon  conjectures,  and  not  upon  facts." 

Similar  language  is  used  in  the  cases  of  Amiable  Nancy,  8 
Wheat.  646,  and  UAmistad  de  Rues,  5  Id.  885.  Indeed,  it  is 
clear  that  whenever  profits  are  rejected  as  an  item  of  damages, 
it  is  because  they  are  subject  to  too  many  contingencies,  and  are 
too  dependent  upon  the  fluctuations  of  markets  and  the  chances 
of  business  to  constitute  a  safe  criterion  for  an  estimate  of 
damages.  This  is  to  be  inferred  from  the  cases  in  our  own 
courts.  The  decision  in  the  case  of  BUmchard  v.  Ely,  21  Wend. 
842  [84  Am.  Dec.  250],  must  have  proceeded  upon  this  ground, 
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and  can,  as  I  apprehend,  be  supported  upon  no  other,  it  la 
true  that  Judge  Cowen,  in  giving  his  opinion,  quotes  from 
Pothier  the  following  rule  of  the  civil  law,  viz.:  *'In  general, 
the  parties  are  deemed  to  have  contemplated  only  the  damages 
and  injuiy  which  the  creditor  might  suffer  from  the  non-per- 
formance of  the  obligations  in  respect  to  the  particular  thing 
which  is  the  object  of  it,  and  not  such  as  may  have  been  acci« 
dently  occasioned  thereby  in  respect  to  his  own  [other]  afihirs/' 
But  this  rule  had  no  application  to  the  case  then  before  the 
court  It  applies  only  to  cases  where,  by  reason  of  special  cir« 
cumstanees  having  no  necessary  connection  with  the  contract 
broken,  damages  are  sustained  which  would  not  ordinarily  ox 
naturally  flow  from  such  breach;  as  where  a  paxtj  is  prevented 
by  the  breach  of  one  contract  from  availing  himself  of  some 
other  collateral  and  independent  contract  entered  into  with 
other  parties,  or  from  performing  some  act  in  relation  to  his 
own  business  not  necessarily  connected  with  the  agreement. 
An  instance  of  the  latter  kind  is  where  a  canon  of  the  church, 
by  reason  of  Ihe  non-delivexy  of  a  horse  pursuant  to  agreement, 
was  prevented  fiom  arriving  at  his  residence  in  time  to  collect 
his  tithes. 

In  such  cases,  the  damages  sustained  are  disallowed,  not  be- 
cause they  are  uncertain,  nor  because  they  are  merely  conse- 
quential or  remote,  but  because  they  cannot  be  fairly  considered 
as  having  been  within  the  contemplation  of  the  parties  at  the 
time  of  entering  into  the  contract.  Hence  the  objection  is  re-^ 
moved  if  it  is  diown  that  the  contract  was  entered  into  for  the 
express  purpose  of  enabling  the  party  to  fulfill  his  collateral 
agreement,  or  perform  the  act  supposed:  Sedgwick  on  Damages, 
c.  8. 

In  Blanduxrd  v.  Ely,  mpra,  the  damages  claimed  consisted  in 
the  loss  of  the  use  of  the  very  article  which  the  plaintiff  had 
agreed  to  construct;  and  were,  therefore,  in  the  plainest  sense, 
the  direct  and  proximate  result  of  the  breach  alleged.  More- 
over, that  use  was  contemplated  by  the  parties  in  entering  into 
the  contract,  and  constituted  the  object  for  which  the  steamboat 
was  built.  It  is  clear,  therefore,  that  the  rule  of  Pothier  had 
nothing  to  do  with  the  case.  Those  damages  must  then  have 
been  disallowed,  because  they  consisted  of  profits  depending, 
not  as  in  the  case  of  a  contract  to  transport  goods,  upon  a  mere 
question  of  market  value,  but  upon  the  fluctuations  of  travel 
and  of  trade,  and  many  other  contingencies.  The  citation  by 
Judge  Cowen,  of  the  maritime  cases  to  which  I  have  referred, 
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tends  to  confirm  this  view.  This  case,  therefore,  is  a  direct  au« 
thoiiiy  in  support  of  the  doctrine  that  wheneyer  the  profits 
claimed  depend  upon  contingencies  of  the  character  referred  to, 
they  are  not  recoverable. 

T?he  case  of  Maaterton  y.  Mayor  etc.  of  Brooklyn,  7  Hill,  61  f42 
Am.  Dec.  38],  decides  nothing  in  opposition  to  this  doctrine.  It 
simply  goes  to  support  the  other  branch  of  the  rule,  yiz.,  that 
profits  are  allowed  where  they  do  not  depend  upon  the  chances 
of  trade,  but  upon  the  market  value  of  goods,  the  price  of  labor, 
the  cost  of  transportation,  and  other  questions  of  the  like  nature, 
which  can  be  rendered  reasonably  certain  by  evidence. 

From  these  authories  and  principles,  it  is  clear  that  the  de- 
fendants were  not  entitled  to  measure  their  damages  by  esti- 
mating what  they  might  have  earned  by  the  use  of  the  engine 
and  their  other  machinexy,  had  the  contract  been  complied 
with.  Nearly  evexy  element  entering  into  such  a  computation 
would  have  been  of  that  uncertain  character  which  has  uni- 
formly prevented  a  recovexy  for  speculative  profits. 

But  it  by  no  means  follows  that  no  allowance  could  be  made 
to  the  defendants  for  the  loss  of  the  use  of  their  machinery.  It 
is  an  error  to  suppose  that  "  the  law  does  not  aim  at  complete 
compensation  for  the  injury  sustained,''  but  "seeks  rather  to 
divide  than  satisfy  the  loss:"  Sedgwick  on  Damages,  c.  8.  The 
broad  general  rule  in  such  cases  is  that  the  party  injured  is  en- 
titled to  recover  all  his  damages,  including  gains  prevented  as 
•well  as  losses  sustained;  and  this  rule  is  subject  to  but  two  con- 
ditions: the  damages  must  be  such  as  may  fairly  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties  when  they 
made  the  contract,  that  is,  must  be  such  as  might  naturally  be 
expected  to  follow  its  violation;  and  they  must  be  certain,  both 
in  their  nature  and  in  respect  to  the  cause  from  which  they  pro- 
ceed. 

The  familiar  rules  on  the  subject  are  all  subordinate  to 
these;  for  instance:  that  the  damages  must  fiow  directly  and 
naturally  from  the  breach  of  contract  is  a  mere  mode  of  ex- 
pressing the  first;  and  that  they  must  be  not  the  remote  but 
proximate  consequence  of  such  breach,  and  must  not  be  specu- 
lative or  contingent,  are  different  modifications  of  the  last 

These  two  conditions  are  entirely  separate  and  independent, 
and  to  blend  them  tends  to  confusion;  thus  the  damages  claimed 
may  be  the  ordinary  and  natural,  and  even  necessary,  result  of 
the  breach;  and  yet,  if  in  their  nature  uncertain,  they  must  be 
fejeoted,  as  in  the  case  of  Blanchard  v.  Ely,  21  Wend.  M2  [84 
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Am.  Deo.  250],  where  the  loss  of  the  trips  was  the  direct  and 
necessary  consequence  of  the  plaintiff's  failure  to  perform.  So 
they  may  be  definite  and  certain,  and  clearly  consequent  upon 
the  breach  of  contract,  and  yet  if  such  as  would  not  naturally 
flow  from  such  breach,  but,  for  some  special  circumstances, 
collateral  to  the  contract  itself,  or  foreign  to  its  apparent  object, 
they  cannot  be  recovered ;  as  in  the  case  of  the  loss  by  the  cler- 
gyman of  his  tithes  by  reason  of  the  failure  to  deliver  the  horse. 

Cases  not  unfrequently  occur  in  which  both  these  conditions 
are  fulfilled,  where  it  is  certain  that  aome  loea  baa  been  aua- 
luined  or  dama(je  incurred,  and  that  such  loss  or  damage  is  the 
direct,  immediate,  and  natural  consequence  of  the  breach  of 
contract,  but  where  the  amount  of  tbo  damages  may  be  esti- 
mated in  a  Tariety  of  ways.  In  all  such  cases  the  law,  in  strict 
conformity  to  the  principles  already  advanced,  uniformly  adopts 
that  mode  of  estimating  the  damages  which  is  most  definite  and 
certain.  The  case  of  Freeman  v.  Chde^  3  Barb.  424,  is  a  case  of 
this  class,  and  affords  an  apt  illustration  of  the  rule.  That  case 
wafl  identical  in  many  of  its  features  with  the  present.  The  con- 
tract there  was  to  construct  a  steam-engine  to  be  used  in  the 
process  of  manufacturing  oil,  and  damages  were  claimed  for 
delay  in  furnishing  it  It  was  insisted  in  that  case,  as  in  thia, 
that  the  damages  were  to  be  estimated  by  ascertaining  tlie 
amount  of  business  which  could  have  been  done  by  the  use  of 
the  engine,  and  the  profits  that  would  have  thence  accrued. 
This  claim  was  rejected  by  Mr.  Justice  Harris,  before  whom  the 
cause  was  tried,  upon  the  precise  ground  taken  here.  But  he 
nevertheless  held  that  compensation  was  to  be  allowed  for  the 
* '  loss  of  the  use  of  the  plaintiff 's  mill  and  other  machinery. "  He 
did  not,  it  is  true,  specify  in  terms  the  mode  in  which  the  value 
of  such  use  was  to  be  estimated;  but  as  he  had  previously  re* 
jected  the  probable  profits  of  the  business  as  the  measure  of 
such  value,  no  other  appropriate  data  would  seemed  to  have  re- 
mained but  the  fair  rent  or  hire  of  the  mill  and  machinery;  and 
such,  I  have  no  doubt,  was  the  meaning  of  the  judge.  Thus 
understood,  the  decision  in  that  case,  and  the  reasoning  upon 
which  it  was  based,  were,  I  think,  entirely  accurate. 

ELad  thq  defendants  in  the  case  of  Blanchard  v.  Ely,  supra, 
taken  the  ground  that  they  were  entitled  to  recoup,  not  the 
uncertain  and  contingent  profits  of  the  trips  lost,  but  auch  sum 
as  they  could  have  realized  by  chartering  the  boat  for  those  trips, 
I  tbiuk  their  claim  must  have  been  sustained.  The  loss  of  the 
tiips,  which  had  certainly  occurred,  waa  not  only  the  direct  but 
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the  immediate  and  neoessaiy  result  of  the  breach  of  the  plain- 
tiff's contract 

The  rent  of  a  mill  or  other  similar  property,  the  price  which 
should  be  paid  for  the  charter  of  a  steunboat,  or  the  use  of 
machinery,  etc.,  are  not  only  susceptible  of  more  exact  and  def- 
inite proof,  but  in  a  majority  of  cases  would,  I  think,  be  found 
to  be  a  more  accurate  measure  of  the  damages  actually  sustained 
in  the  class  of  cases  referred  to,  considering  the  contingencies 
and  hazards  attending  the  prosecution  of  most  kinds  of  business, 
than  any  estimate  of  anticipated  profits,  just  as  the  ordinary  rate 
of  interest  is,  upon  the  whole,  a  more  accurate  measure  of  the 
damages  sustained  in  consequence  of  the  non-payment  of  a  debt 
than  any  speculative  profit  which  the  creditor  might  expect  to 
realize  from  the  use  of  the  money.  It  is  no  answer  to  this  to 
say  that,  in  estimating  what  would  be  the  fair  rent  of  a  mill,  we 
must  take  into  consideration  all  the  risks  of  the  business  in 
which  it  is  to  be  used.  Bents  are  graduated  according  to  the 
value  of  the  property,  and  to  an  average  of  profits  arrived  at  by 
very  extended  observation,  and  so  accurate  are  the  results  of 
experience  in  this  resx>ect  that  rents  are  rendered  nearly  if  not 
quite  as  certain  as  the  market  value  of  commodities  at  a  par- 
ticular time  and  place. 

The  proper  rule  for  estimating  this  portion  of  the  damages  in 
the  present  case  was  to  ascertain  what  would  have  been  a  fair 
price  to  pay  for  the  use  of  the  engine  and  machinery,  in  view  of 
all  the  hazards  and  chances  of  the  business;  and  this  is  the  rule 
which  I  understand  the  referee  to  have  adopted.  There  is  no 
error  in  the  allowances  made  by  the  referee.  The  judgment 
should  therefore  be  affirmed. 

All  the  judges  concurred. 

Judgment  affirmed.  _^^_ 

Damaoks  must  bb  Natural  akd  Pboximatb  OortBaqxjwxon  of  an  aot  or 
omiisioii,  to  be  recoverable:  Patch  v.  Covington^  60  Am.  Deo.  186;  Woreeder 
V.  Oreat  Falls  Mfg,  Co.^  Id.  217,  and  cases  dted  in  the  notes  thereto.  To 
the  point  that  in  case  of  a  breach  of  a  contract,  where  there  is  no  bad  faith  or 
fraud,  the  damages  to  be  recovered  or  recouped,  as  the  case  may  be,  must 
flow  directly  and  naturally  and  in  the  due  course  of  things  from  such  breach* 
and  must  be  such  as  the  parties,  at  the  time  of  entering  into  the  contract, 
may  reasonably  be  supposed  to  have  contemplated  as  the  probable  conse- 
quences  of  a  breach,  and  must  also  be  capable  of  being  established  with  rea- 
sonable certainty,  the  principal  case  ia  cited  in  CHy  </  Brooklyn  v.  Brooklyn 
etc,  B.  R,  Co,,  57  Barb.  602;  S.  C,  8  Abb.  Pr.,  N.  S.,  367;  Madi  v.  Ralchin, 
29  How.  Pr.  30;  Flynn  v.  HaUoii,  43  Id.  348;  SmUli  v.  PeUee,  7  Hun,  335; 
Baldtrin  v.  UnUed  Stales  Tel,  Co,,  1  Lans.  137;  S.  C.  in  court  of  appeals,  4ft 
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N.  Y.  750;  BoiiUiUm  v.  McPhenon,  28  K.  Y.  76;  MUUm  t.  ^TticlMm  i^iver 
Steamboat  Co.,  87  Id.  214;  CasMy  t.  Xe  ^evre,  45  Id.  567;  Ward  y.  JVeto  York 
tic  R.  R,  Co.,  47  Id.  32;  Ntary  v.BotMek,  2  Hilt  617;  Bouhu  ▼.  Pioneer 
Tow  Line,  2  Saw.  30;  Benton  ▼.  /Viy,  64  HI.  420.  They  must  not  be  speon- 
lative,  ooDseqaential,  or  remote:  Flynn  t.  HatUm^  43  How.  Pr.  348;  Hamdton 
y.  MePhenon,  28  K.  Y.  76;  see  also  the  cases  cited  in  the  next  section  of  Vhi^ 
note.  And  further,  the  damages  must  not  have  proceeded  from  the  injui  ed 
party's  own  neglect,  inattention,  or  mismanagement:  Smith  y.  Pettee,  7  Hun, 
835;  MiUon  v.  ffudaon  River  SUamboat  Co.,  37  N.  Y.  214. 

Loss  or  Pbofits  as  Damaobs:  See  Mtuterton  v.  Ma;ifor  of  Brooklyn,  42 
Am.  Dec.  38;  Ooodipe  v.  Rogers,  61  Id.  205;  Cannon  v.  FoUom,  63  Id.  474; 
Coweta  FalU  Mfg.  Co.  v.  Rogers,  65  Id.  603;  WorcetUr  t.  Great  Falls  3f/g. 
Co.,  66  Id.  217;  flooper  ▼.  Young,  68  Id.  502,  and  cases  cited  in  the  notes 
thereto.  The  <* broad  general  rule"  laid  down  in  the  principal  case,  that  a 
party  injured  by  a  breach  of  contract  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained,  subject  to  the  condi- 
tions and  limitations  mentioned  by  Mr.  Justice  Selden,  has  been  approved  and 
adopted  in  msny  cases:  FairJUld  v.  Jeffreys,  68  Ind.  582;  Albert  v.  Bleecker  St. 
etc.  R.  R.  Co.,  2  Daly,  394;  Sternfels  v.  Clark,  2  Hun,  124;  S.  C,  4  Thomp. 
&  C.  397;  SchuU  v.  Baker,  9  Hun,  557;  Lotoenstein  v.  Chappel,  30  Barb.  243; 
Lcmdsberger  v.  Magnetic  Tel  Co.,  32  Id.  532;  Passinger  y.  Tltorbum,  35  Id. 
24;  S.  C.  in  court  of  appeals,  34  N.  Y.  635;'  PumpeUy  v.  Phelps,  40  Id.  66; 
Devlin  v.  3/oyor  He.  of  New  York,  6»  Id.  25;  S.  C,  50  How.  Pr.  18;  Star- 
bird  V.  Barrons,  38  N.  Y.  238;  WMU  v.  MUler,  71  Id.  133.  But  in  order  to 
enable  the  injured  party  to  recover  for  loss  of  profits  in  such  a  case,  it  must 
appear  that  the  profits  were  reasonably  certain  to  have  been  realized  by  per- 
formance, and  that  they  must  haVe  been  in  the  contemphttion  of  the  parties 
when  they  made  the  contract,  and  not  speculative  or  contingent  profits,  and 
the  loss  of  them  must  appear  to  have  resulted  proximately  and  naturally 
from  the  breach,  in  accordance  with  the  doctrine  of  the  cases  cited  in  the 
preceding  paragraph  of  this  note:  Western  etc  Road  Co.  v.  Cox,  39  Ind.  261; 
Academy  (/  Music  v.  HackeU,  2  Hilt.  234;  PoUeU  v.  Long,  58  Barb.  35; 
Heinemann  v.  Heard,  2  Hun,  332;  8.  C,  4  Thomp.  &  C.  668;  S.  C.  in  court 
of  appeals,  50  N.  Y.  37;  Van^Nfss  v.  Fisher,  2  Lans.  239;  Passinger  v.  Thor- 
bum,  34  N.  Y.  635;  affirming  S.  C,  35  Barb.  24;  Krom  v.  Levy,  48  N.  Y. 
680;  Wehle  v.  HavHand,  6  Id.  451;  Taylor  v.  Bradley,  4  Abb.  App.  Dec.  366; 
Scott  y.  Rogers,  Id.  161,  note.  The  measure  of  damages  is,  in  general,  the  dif- 
ference between  the  cost  df  performing  the  contract  and  what  would  have 
been  earned  by  performance:  Devlin  v.  Mayor  etc  of  New  York,  63  N.  Y.  25; 
S.  C,  60  How.  Pr.  18.-  It  is  settled  that  where  a  manufacturer  contracts  to 
set  up  a  machine  or  engine  of  a  stipulated  kind  in  a  certain  time,  the  measure 
of  damages  for  a  breach  is  the  difference  in  value  between  the  machine  deliv- 
ered and  the  machine  contracted  for,  with  damages  for  the  delay  in  delivery, 
but  it  is  said  that  this  rule  does  not  apply  to  a  breach  of  warranty  of  a  ma- 
chine by  a  vendor  not  the  manufacturer:  Booher  v.  Ooldsborough,  44  Ind.  503. 
The  loss  of  the  value  of  the  use  of  property  through  breach  of  a  contract  to 
construct,  erect,  or  repair  it  is  undoubtedly  a  legitimate  element  in  the  dam- 
ages for  the  breach,  but,  in  consonance  with  what  is  said  above,  the  loss  musk 
be  such  as  to  be  fairly  supposed  to  have  been  contemplated  by  the  parties, 
and  not  a  mere  conjectural  loss  of  profits.  Thus,  in  an  action  against  a  manu- 
facturer of  a  defectively  constructed  engine,  for  damages  caused  to  other 
machinery  by  its  explosion,  the  measura  of  damages  is  not  the  difference  be* 
tween  what  might  have  been  earned  with  the  machinery  stopped  by  the  aooi' 
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dent,  and  what  was  earned  without  it,  but  the  value  of  the  renter  hire  of  the 
machinery  while  idle:  Casaidy  v.  Le  Fevre,  45  N.  T.  067.  So  in  cane  of  a 
breach  of  contract  for  the  erection  of  a  bnilding  within  a  certain  time, 
where  there  ia  a  delay  in  its  completion,  the  value  of  the  use  while  the  owner 
IB  deprived  of  the  use  of  the  building  is  the  measure  of  damages:  Wagner  v. 
CorhhiU^  40  Barb.  175,  179.  Where  a  leasee  of  a  mill  is  deprived  of  its  use 
by  a  breach  of  the  lessor's  contract  to  repair,  or  by  the  direct  act  of  the  lessor 
In  stopping  the  mill,  the  loss  of  profits  while  the  mill  is  idle  is  recoverable  as 
damages:  Hinckley  v.  BeckwUh,  13  Wis.  84;  JoUy  v.  Single,  16  Id.  292.  So 
a  lessee  of  a  hotel  is  entitled  to  compensation  for  the  loss  of  the  use  of  rooms 
therein  rendered  untenantable  by  a  breach  of  the  lessor's  covenant  to  repain 
Myere  v.  Bum$t  35  N.  Y.  273.  For  a  failure  to  repair  a  chartered  vessel  in 
a  reasonable  time,  pursuant  to  a  contract  therefor,  the  measure  of  damages 
for  the  Ices  of  the  use  of  the  vessel  while  idle  is  not  what  she  might  earn  each 
day,  but  the  value  of  the  use  or  the  rent  of  the  vessel  under  the  charter  for 
the  lime  of  its  idleness:  Sogers  v.  Beard,  36  Barb.  37;  S.  0.,  20  How.  Pr. 
102.  In  Mitchell  v.  CfymeU,  12  Jones  &  a  404,  it  was  held  that  for  a  breach 
of  a  contract  for  the  charter  of  a  steamer,  the  measure  of  damages  was:  1. 
The  market  value  of  the  charter  for  the  unexpired  term,  if  it  had  any  market 
value;  or  2.  The  difference,  if  any,  required  to  be  paid  for  another  equally 
good  boat,  with  compensation  for  the  time  and  trouble  of  procuring  such 
boat;  or  3.  The  difiference  between  the  charter  price  and  the  market  value,  if 
any,  of  the  use  of  the  vessel  for  excursions,  etc. ,  for  the  unexpired  term. 

In  an  action  against  a  carrier  for  the  non-delivery  of  goods  in  a  reasonable 
time,  where  the  market  value  of  the  goods  fell  in  the  mean  time,  it  was  held, 
under  the  doctrine  of  the  principal  case,  that  the  measure  of  damages  was  the 
diiTerence  between  the  value  at  the  time  and  place  of  delivery  and  the  value 
at  the  time  and  place  where  they  should  have  been  delivered:  Ward  v.  New 
Torh  Central  R,  R.  Co.,  47  N.  Y.  32.  See,  on  that  point,  Cooper  v.  Yowng, 
68  Am.  Dec.  502;  Oalena  etc,  R,  R.  Co,  v.  Roe,  Id.  574,  and  notes.  So  where 
through  a  mistake  of  a  telegraph  company  in  transmitting  a  dispatch  whereby 
a  quantity  of  salt,  for  which  there  was  no  order  and  no  market,  was  sent  by 
the  plaintiff's  agent  in  New  York  to  his  agent  in  Chicago  and  was  there  sold 
at  a  loss,  it  was  held  that  the  measure  of  damages  in  an  action  against  the 
telegraph  company  was  the  difference  between  the  market  value  of  the  salt 
in  New  York  and  the  price  for  which  it  sold,  together  with  the  cost  of  trans- 
portation: Leonard  v.  New  York  etc.  Tel  Co,,  41  N.  Y.  66a  See  the  case 
of  Baldwin  v.  United  States  Tel.  Co.,  cited  infra. 

For  a  breach  of  a  contract  to  sell  and  deliver  to  the  plaintiff,  a  market-gar- 
dener, "Bristol  cabbage**  seed,  where  the  seed  tum^  out,  after  planting, 
not  to  be  of  that  kind,  it  was  determined  that  the  measure  of  damages  was  the 
difference  between  the  value  of  the  actual  crop  and  the  value  that  it  would 
have  had  if  it  had  been  "Bristol  cabbage:**  PassiTiger  v.  Thorbum,  34  N.  IT. 
635;  affirming  S.  C,  35  Barb.  24.  A  similar  rule  was  applied  where  hop 
roots  wore  sold  for  cultivation  and  turned  out  to  be  largely  of  an  unproduc- 
tive variety:  Schutt  v.  Baker,  9  Hun,  557.  In  an  action  for  a  breach  of  a 
•contract  to  sell  and  deliver  goods  to  be  resold  in  another  market,  evidence  of 
the  market  value  at  the  place  of  resale,  and  of  the  cost  of  transportation 
thither,  is  no  doubt  competent  upon  the  question  of  damages:  Rice  v.  Manley, 
■66  N.  Y.  88.  For  breach  of  a  warranty  of  articles  thus  purchased  for  resale 
at  another  place,  to  the  knowledge  of  the  vendor,  the  measure  of  damages  ia 
held  to  be  the  difference  between  the  cost  price,  with  the  freight  added,  and 
Ihe  value  when  flelivered,  with  the  profits  reasonably  to  be  expected  from  a 
«wale:  Thome  v.  Mc  Veagh,  75  lU.  84. 
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Oeoerally,  for  breach  of  a  contract  to  deliTer,  in  a  specified  time,  an  article 
to  be  need  for  a  certain  purpose,  known  to  the  party  who  contracts  to  deliver 
it,  the  valne  of  its  use  for  that  purpose  for  the  period  oi  non-delivery,  having 
in  view  the  hasards  and  chances  of  business,  is  proper  to  be  considered  in 
estimating  the  damages:  BenUm  v.  /by,  64  111.  421;  Sttn^eU  v.  Clarh^  2  Hun, 
124;  S.  C  4  Thomp.  &  C.  397.  Bat  the  fact  that  it  is  designed  for  such  pur- 
pose must  have  been  communicated  to  the  vendor  or  party  contracting  to  sell 
or  deliver  the  article:  lUinoia  etc  B.  B.  Co.  v.  CM,  64  111.  141;  Benton  v. 
/by,  Id.  420.  Where  the  damage  resulting  from  non-deUvery  of  a  telegram 
consists  in  the  Ices  of  the  profits  of  a  sale  depending  upon  information  con- 
tained  in  the  telegram,  if  the  fact  that  the  infoimation  was  wanted  for  that 
purpose  is  not  communicated  to  the  company,  such  loss  is  not  a  proper  ele- 
ment in  the  recovery:  Baldwin  v.  United  Statee  Tel.  Co,<,  46  N.  Y.  750;  re- 
versing S.  C.»  1  Lans.  137.  In  Kemp  v.  Knickerbocker  Ice  Co.,  61  How.  Pr. 
41-43,  it  was  held,  commenting  on  the  principal  case,  that  in  an  action  by  a 
retail  dealer  in  ice  against  a  wholesale  dealer,  for  the  non-delivery  of  a  quan- 
tity of  ice  according  to  contract,  the  retail  price  of  the  ice  was  not  to  be  con- 
sidered in  estimating  the  damages,  but  that  the  measure  of  damages  was  the 
difierence  iMtween  the  market  price  (wholesale)  and  the  contract  price,  be- 
cause ice  was  an  article  which  the  retail  dealer  could  have  procured  at  the 
market  price  at  any  time.  Where  the  plaintiff  is  prevented  by  a  breach  of 
contract  of  sale  from  performing  a  subcontract  with  another  in  contemplation 
of  the  parties  at  the  time,  it  is  held  in  Booth  v.  Spnyten  DvyvU  etc,  Co,,  60 
N.  Y.  493,  that  the  measure  of  damages  is  the  difference  between  the  con- 
tract price  and  the  subcontract  price.  But  a  party  is  not  entitled  either  to 
the  benefit  of  a  side  contract  with  a  third  person,  or  to  indemnity  against  it, 
in  estimating  a  loss  of  profits  by  a  breach  of  contract,  where  such  side  con- 
tract was  not  in  the  contemphttion  of  the  parties  at  the  time  of  entering  into 
the  principal  contract:  Devlin  v.  Mayor  etc  of  New  York,  63  Id.  26.  See, 
on  that  point,  Mcuterton  v.  Mayor  etc,  of  New  York,  42  Am.  Dec.  38. 

The  following  are  examples  of  cases  in  which  the  rule  that  the  loss  of  mere 
speculative  or  contingent  profits  cannot  be  considered  in  fixing  the  damages 
for  a  breach  of  contract  has  been  applied..  Thus,  for  breach  of  a  contract  to 
construct  a  toll -road  in  a  certain  time,  the  plaintiffs  cannot  recover  for  a 
loss  of  tolls  which  they  "might  have  received  "  if  the  road  had  been  com- 
pleted in  time:  Western  etc  B,  Co,  v.  Cox,  39  Ind.  261.  So  for  breach  of  a 
contract  to  continue  a  partnership,  there  can  be  no  recovery  for  a  loss  of 
profits  which  would  ** probably"  have  been  realized  from  the  partnership: 
Van  Ness  v.  Fisher,  2  Lans.  239.  So  the  loss  of  anticipated  profits  from  the 
performances  of  a  celebrated  tenor  engaged  to  sing  in  the  plaintiff's  theater 
cannot  be  considered  in  estimating  the  damages  caused  by  the  plaintiff's 
lessor  entering  and  closing  the  theater:  Academy  of  Music  v.  Hackett,  2  Hilt. 
234.  So  it  has  been  held  that  for  a  breach  of  a  contract  to  prepare  certain 
plates  for  printing  the  backs  of  cards,  the  loss  of  the  use  of  the  plates  for 
several  months  for  that  purpose  could  not  be  considered,  being  too  remotes 
Krom  V.  Leoij,  48  K.  Y.  680.  In  all  the  foregoing  decisions  the  principal  case 
is  dted  and  its  doctrine  applied  or  the  case  distinguished. 

That  loss  of  profits  or  of  the  value  of  the  use  of  property,  if  not  specula- 
tive or  contingent,  where  the  owner  is  wrongfully  deprived  of  its  use,  may  be 
considered  in  estimating  the  damages  in  tort  as  well  for  breach  of  contract, 
In  certain  cases,  is  held  in  a  number  of  decisions,  citing  Qr\fin  v.  Colver: 
Price  V.  Keyes,  1  Hun,  191;  FoUett  v.  Long,  58  Barb.  36;  Schile  v.  Brokhahus^ 
80  N.  Y.  620;  The  Maiyflower,  i  Bra  Adm.  388. 
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SUPREME  COURT 
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NORTH   CAROLINA. 


Gaube  v.  Perkins. 

[8  JoKBt'f  Equitt,  177.] 

Bquitt  dob  vot  Bztbnd  its  JuRiaDioTioN  TO  OwwKSSEB  agymt  the  pab* 
lio.    This  general  rule  appears  to  be  withoat  exception. 

Bquitt  dobs  not  Extkno  its  Jubisdiotion  to  Ciyil  Tbupassxbs  except 
that  jorisdiction  will  be  asanmed  to  prevent  torts  or  injories  to  property 
by  injanotion  where  plaintiff's  title  is  admitted  or  established  by  legal 
adjudication,  and  where  the  threatened  injury  will  cause  irreparable 
damage. 

Bquitt  will  Takb  JuKisDionoir  of  Subjbot-mattsb  or  Action  to  Pbb- 
TXNT  Injurt,  bto.,  when  a  bill  has  been  filed  setting  out  that  an  action 
has  been,  or  is  abont  to  be,  instituted  for  the  purpose  of  establishing 
title;  but  without  assuming  to  decide  the  question  of  title. 

Ibbeparablb  Ikjubt  Means  that  Which  cannot  bb  Repaibbd,  retrieved, 
put  back  again,  atoned  for.  It  is  an  injury  of  such  a  peculiar  nature 
that  compensation  in  money  cannot  atone  for  it;  and  if  the  party  liable 
in  damages  be  iusolyent,  and  therefore  unable  to  atone  for  the  injury,  it 
will  be  considered  irreparable. 

Cultivation  or  Pine-trbbs  for  Turpbntinb,  or  Cuttino  Down  or  Oak- 
trbbs  for  Staves,  or  cypress-trees  for  shingles,  is  not  destruction,  in 
North  CSarolina,  and  will  not  be  deemed  an  irreparable  injury,  unless 
there  be  an  averment  of  defendant's  insolvency. 

Bnx  Allbqino  that  Trespasser  is  about  to  Commit  Irreparable  In- 
JURT  by  boxing  and  working  turpentine  trees,  and  by  cutting  timber  and 
making  staves  on  land  fit  only  to  be  cultivated  for  these  products,  will, 
unless  there  be  an  averment  of  defendant's  insolvency,  be  dismissed  oo 
motion. 

ImuvonoK,  with  a  prayer  for  an  account.  Plaintiff  alleged  in 
his  bill  that  he  was  the  owner  in  fee-simple  of  the  land  in  quos- 
tion;  that  for  several  years  he  had  been  in  possession  of  a  part  of 

7» 
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it  by  building,  fencing,  and  oultiTating  such  part  continually 
up  to  the  date  of  his  bill;  that  the  most  of  the  land  was  fit  for 
little  else  than  the  production  of  turpentine,  staves,  and  tim- 
ber; that  defendant  in  1852,  by  his  agents  and  servants,  and 
against  plaintiff's  will,  entered  upon  the  premises  anvl  boxed 
some  twenty-five  thousand  trees  for  procuring  turpentine,  and 
bad  carried  on  the  business  of  making  turpentine  on  this  land, 
and  carryini^  it  off  and  selling  the  same  in  large  quantities;  that  • 
be  was  overworking  said  trees,  and  that  in  a  few  years  they 
would  be  worn  out,  useless,  and  unfit  for  making  turpentine; 
that  he  was,  at  the  time  of  the  filing  of  said  bill,  engaged  in 
committing  other  waste,  spoil,  and  destruction  upon  the  land 
mentioned,  and  was  thus  doing  an  irreparable  injury  to  the  said 
land,  and  would  render  the  same  utterly  useless  and  valueless 
unless  he  was  restrained  by  injunction,  etc.  It  also  charged 
that  the  defendant  had  no  interest  or  title  in  the  land,  or  any 
part  of  it;  that  the  plaintiff  had  instituted  an  action  at  law  for 
the  trespasses  above  mentioned,  and  that  the  same  was  still 
pending,  but  that  no  amount  of  damages  he  might  recover  at 
law  would  compensate  him  for  the  injury  threatened  to  his  prop- 
erty. Defendant  denied  that  plaintiff  had  title  to  any  part  of  the 
land  used  by  him,  and  claimed  it  as  his  own  property  by  a  valid 
title.  He  denied  that  the  process  of  cultivation,  as  cultivated  by 
him,  was  calculated  to  irreparably  injure  the  land,  but  that  he 
was  pursuing  the  business  in  a  prudent  manner.  He  further- 
more averred  that  he  was  entirely  solvent,  and  worth  more  than 
the  whole  value  of  the  land  claimed  by  the  plaintiff,  so  that 
there  would  be  no  difficulty  in  obtaining  remuneration  at  law 
for  whatever  plaintiff  might  recover  from  defendant  by  way  of 
damages.  Defendant's  motion  to  dismiss  the  bill  for  want  of 
equity  was  refused,  and  defendant  appealed. 

Strange,  for  the  plaintiff. 

London  and  Moore,  for  the  defendant. 

By  Court,  Pearson,  J.  The  general  rule  is,  equity  does  not 
extend  its  jurisdiction  either  to  offenses  against  the  public  or 
to  civil  trespasses.  In  reference  to  the  former,  no  exception  has 
ever  been  made;  but  in  reference  to  the  latter,  an  exception  has 
been  allowed  after  much  hesitation,  and  jurisdiction  assumed  for 
the  prevention  of  torts  or  injuries  to  property,  by  moans  of  the 
writ  of  injunction,  under  certain  restrictions;  namely,  two  con- 
ditions must  concur  in  orrler  to  give  jurisdiction:  the  plaintiff's 
title  must  be  admitted,  or  l)<  « ^-ruhlmbed  bv  a  legal  adjudication. 
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and  the  threatened  injury  must  be  of  such  a  nature  as  will  cause 
irreparable  damage. 

The  ground  of  the  first  restriction  is  obvious;  a  court  of 
equity  cannot  pass  upon  the  legal  title;  to  do  so  would  conyert 
a  bill  in  equity  into  an  action  of  ejectment.  It  is  not  necessary, 
however,  that  the  legal  title  should  be  established  before  the  aid 
of  a  court  of  equity  is  asked  for,  because  the  injury  may  be 
committed  before  a  trial  at  law  can  be  had;  and  when  the  bill 
sets  out  that  an  action  has  been  or  is  about  to  be  iustituted 
for  the  purpose  of  establishing  the  title,  equity  will  exert  its 
power  of  injunction  in  aid  of  the  action  at  law,  by  taking  care 
of  the  subject-matter  of  the  action,  but  without  assuming  juris- 
diction to  decide  the  question  of  title:  Irwin  v.  JDotncteon,  8 
Ired.  Eq.  816 

The  ground  of  the  second  restriction  is  equally  obvious.  If 
a  court  of  equity  interfered  to  prevent  an  alleged  trespasser 
from  doing  ordinary  acts  of  ownership,  such  as  cultivating  the 
land,  clearing  and  opening  new  fields,  etc.,  a  bill  for  an  injunc- 
tion would  accompany  a  declaration  in  ejectment  almost  as  a 
matter  of  course,  causing  not  only  much  private  loss,  but  great 
detriment  to  the  public.  Fields  already  cleared  would  lie  idle, 
woodland  that  in  a  country  like  ours  ought  to  be  cut  down 
and  cultivated,  would  stand  wild  and  unproductive,  and  the 
valuable  products  of  our  forests  would  no  longer  swell  the  tide 
of  trade. 

In  the  application  of  this  restriction,  much  difficulty  occurs  in 
defining  what  injury  is  irreparable.  The  word  means  that  which 
cannot  be  repaired,  retrieved,  put  back  again,  atoned  for.. 
The  most  absolute  and  positive  instance  of  it  is  the  cutting 
down  **  ornamental  trees,"  such  as  the  noble  oaks  in  our  state- 
house  grove.  ''A  tree  that  is  cut  down  cannot  be  made  to  grow 
again."  But  the  meaning  of  the  word  **  irreparable,"  pointed 
at  by  this  example,  is  not  that  which  has  been  adopted  by  the 
courts  either  in  England  or  in  this  state.  Grass  that  is  cut 
down  cannot  be  made  to  grow  again;  but  the  injury  can  be  ade- 
quately atoned  for  in  money.  The  result  of  the  cases  fixes  this 
to  be  the  rule:  the  injury  must  be  of  a  peculiar  nature,  so  that 
compensation  in  money  cannot  atone  for  it;  where  from  its  nature 
it  may  be  thus  atoned  for,  if  in  the  particular  case  the  party  be 
insolvent,  and  on  that  account  unable  to  atone  for  it,  it  will  be 
considered  irreparable. 

In  England,  analogies  drawn  from  the  doctrine  of  destructive 
waste  are  resorted  to  for  the  purpose  of  aiding  in  the  applica* 
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tion  of  the  rule.  It  is  there  held  that  if  an  alleged  trespasser 
is  about  to  pull  down  the  dwelling-house,  an  injunction  will 
lie  without  an  averment  that  he  is  insolvent;  for  although  with 
money  enough  as  good  or  a  better  house  can  be  built,  still  it 
involyes  a  matter  of  feeling — there  is  an  attachment  to  the  house 
in  which  our  ancestors  lived.  This  feeling  is  certainly  not  as 
vivid  in  this  country  as  it  is.  in  England.  How  far  our  courts 
will  follow  their  decisions  is  not  now  for  consideration.  There 
may  be  a  distinction  between  pulling  down  a  house  merely  for 
destruction  and  doing  so  for  the  purpose  of  improvement.  So 
it  is  there  held  that  if  an  alleged  trespasser  is  about  to  work  a 
mine,  an  injunction  will  lie  without  an  averment  of  insolvency, 
because  it  is  destruction,  and  takes  away  the  substance  of  the 
land,  and  there  is  no  mode  of  ascertaining  the  value,  or  the 
quantity  of  the  copper,  tin,  or  other  mineral  that  is  extracted 
from  the  bowels  of  the  earth.  Our  courts  have  shown  a  dis- 
position not  to  interfere,  unless  there  be  an  averment  of  insol- 
vency. In  Falls  V.  McAfee,  2  Ired.  L.  239,  it  is  suggested  that 
instead  of  an  injunction  the  proper  course  was  to  appoint  a  re- 
-ceiver,  so  as  not  to  stop  the  working  of  a  gold  mine;  for  that 
was  alike  **  opposed  by  public  policy  and  private  justice."  This 
suggestion  is  adopted  in  Deep  River  Qold  Mining  Co.  v.  Fox, 
4  Ired.  Eq.  61;  in  which  case,  as  well  as  in  Inoin  v.  Davidson, 
3  Id.  316,  there  is  an  averment  of  insolvency.  The  subject  of 
working  mines  is,  however,  not  now  under  consideration. 

So  it  is  there  held  that  if  an  alleged  trespasser  is  about  to  cut 
down  timber  trees  as  distinguished  from  ornamental  trees,  an 
injunction  will  lie  without  an  averment  of  insolvency;  because 
it  is  destruction,  and  takes  away  the  substance  of  the  land,  and 
would  be  waste  if  committed  by  a  particular  tenant.  Our  ques- 
tion is,  how  far  the  English  doctrine  is  applicable  here  in  regard 
to  clearing  the  land,  cutting  timber  for  shingles  and  staves, 
and  working  trees  for  turpentine. 

The  analogy  taken  from  the  doctrine  of  destructive  waste  fails; 
lot  it  is  settled  with  us  that  a  widow  or  other  tenant  for  life  may 
clear  a  reasonable  quantity  of  land,  and  is  not  confined  to  the 
use  of  timber  as  housebote,  firebote,  haybote,  but  may  sell  or 
otherwise  dispose  of  the  wood  on  the  land  so  cleared.  So  the 
widow  may  cultivate  the  pine-trees  in  her  dower  land,  for  the 
purpose  of  getting  turpentine,  and  if  dower  is  assigned  on  land 
fit  for  nothing  but  to  a£Ebrd  staves  and  shingles,  it  is  difficult 
to  conceive  what  other  use  she  can  make  of  it. 

Putting  this  analogy  out  of  the  way,  the  naked  question  is» 
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In  the  present  condition  of  our  country,  does  the  cultivation  of 
pine-trees  for  turpentine,  or  the  cutting  down  of  oak-trees  for 
staves,  or  cypress-trees  for  shingles,  cause  an  irreparable  injury 
—one  which  cannot  be  compensated  for  in  damages  ?  The  very 
purpose  for  which  these  trees  are  used  by  the  owners  of  land  is 
to  get  from  them  turpentine,  staves,  and  shingles  for  sale.  It 
follows,  therefore,  as  a  matter  of  course,  that  if  the  owner  of 
the  land  recovers  from  a  trespasser  the  full  value  of  the  trees 
that  are  used  for  these  purposes,  he  thereby  receives  compensa- 
tion for  the  injury,  and  it  cannot  in  any  sense  of  the  word  be 
deemed  irreparable.  So  that  private  justice  and  public  policy, 
which  calls  for  a  full  development  of  the  resources  of  the  coun- 
try, alike  forbid  the  interference  of  a  court  of  equity,  except  in 
cases  where,  from  the  insolvency  of  the  alleged  trespasser,  the 
compensation  in  money  cannot  be  had.  Accordingly,  in  Uoyd 
V.  Heath,  Busb.  Eq.  41,  the  bill  avers  the  insolvency  of  the  defend- 
ant, and  it  is  treated  of  in  the  opinion  as  a  necessary  part  of  the 
plaintiff's  equity.  So  in  the  other  cases  in  reference  to  timber, 
and  in  the  gold-mining  cases,  this  averment  is  always  made  as  a 
necessary  part  of  the  plaintiff's  equity.  Indeed,  in  Thompson 
V.  Williams,  1  Jones  Eq.  178,  it  is  said  that  an  injunction 
against  clearing  and  opening  land,  as  is  usual  among  fanners, 
would  not  be  sustained,  although  there  is  an  averment  of  insol- 
vency. "  If  in  such  a  case  a  defendant  can  be  enjoined,  we  see 
no  good  reason  why,  in  every  case  where  he  is  a  poor  man,  pos- 
sessed only  of  the  land  for  which  he  is  contending,  he  may  not 
be  stopped  by  an  injunction  from  opening  and  clearing  the 
ground." 

In  our  case,  the  injury,  against  which  the  plaintiff  asks  for 
the  protection  of  an  injunction,  consists  in  the  cultivation  of 
trees  in  procuring  turpentine  and  in  getting  staves  for  barrels. 
It  is  not  necessary  to  decide  whether  the  cultivation  of  tur- 
pentine, and,  as  an  incident  thereto,  the  getting  of  staves  and 
hoop-poles  for  the  barrels  necessary  to  put  it  in,  is  not  such  an 
ordinary  use  of  it,  in  the  course  of  agriculture,  as  does  not 
come  within  the  jurisdiction  assumed  by  the  courts  of  equity  in 
reference  to  the  prevention  of  civil  trespasses,  even  although 
there  be  an  averment  of  insolvency,  for  the  bill  does  not  make 
that  averment,  and  on  that  account  is  fatally  defective.  The 
bill  contains  a  general  allegation  that  the  acts  complained  ol 
will  be  productive  of  irreparable  injury,  but  the  allegation  must 
be  attended  with  such  a  statement  of  facts  as  enables  the  court  to 
■ee  that  such  would  be  the  result:  Bogey  y.  ShtUe,  1  Jones  Eq. 
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180.  As  instances  where  there  is  such  a  statement  of  facts  as 
enables  the  court  to  see  that  the  damage  will  be  irreparable, 
and  where  an  averment  of  insolyency  is  not  necessary,  we  may 
refer  to  Pumel  v.  Daniel,  8  Ired.  Eq.  9;  Troy  v.  Norment,  2 
Jones  Eq.  818.  The  injuries  complained  of  in  these  cases  were 
in  their  natures  destructive.  But  ours  is  a  new  country;  our 
policy  is  to  subdue  the  forest  and  develop  its  resources,  and  we 
decide  that  to  work  trees  for  turpentine,  or  to  cut  down  trees  for 
staves,  is  not  destruction,  and  the  court  cannot  see  that  the 
injury  will  be  irreparable,  unless  there  be  an  averment  of  the 
insolvency  of  the  defendant. 

Upon  the  coming  in  of  the  answer,  a  motion  was  made  to 
dissolve  the  injunction,  which  was  allowed.  Afterwards,  at  a 
subsequent  term,  a  motion  was  made  to  dismiss  the  bill,  which 
was  disallowed,  and  the  defendant  appealed  to  this  court.  We 
have  seen  that,  upon  the  plaintiff's  own  showing,  he  had  no 
equity.  After  the  answer  came  in,  alleging  the  defendant's 
solvency,  and  the  consequent  dissolution  of  the  injunction, 
there  was  an  additional  ground  for  dismissing  the  bill.  It 
could  only  then  be  held  over  as  an  original  bill  for  discovery, 
and  on  account  of  the  turpentine  and  staves  which  the  defend- 
ant had  disposed  of;  in  other  words,  as  a  bill  for  an  account 
against. a  trespasser.  This  would  certainly  be  a  bill  of  the 
'*  first  impression."  Where  equity  has  jurisdiction  to  prevent  a 
wrong  by  injunction,  if  there  has  been  loss  before  the  injunction 
is  sued,  the  court  will  direct  an  account  of  the  profit  that  the 
defendant  has  made,  as  incident  to  the  jurisdiction  assumed  for 
the  purpose  of  injunction,  so  as  to  prevent  circuity  and  expense. 
After  a  plaintiff  has  established  his  right  to  come  into  one  court 
for  an  injunction,  he  will  not  be  required  to  resort  to  an  action 
in  another  court  to  recover  his  damages.  But  the  equity  for  the 
account  is  strictly  incident  to  the  injunction,  and  therefore,  if  an 
injunction  is  refused,  an  account  cannot  be  given,  but  the  plain- 
tiff must  resort  to  a  court  of  law:  Adams's  Eq.  219. 

The  motion  in  the  court  below  to  dismiss  the  bill  ought  to 
have  been  allowed. 

Decree  accordingly. 

iKjcTHcnotfs  Of  Cases  of  TsiaPAas  wnu  not  Geamtsd  inn>BR  Akcibmv 
DocTRiif B8  OF  CouBT  OF  Chamobrt.  PMTtiM  WW  left  to  tWr  legml  ramedjt 
Bwmley  v.  Conk^  65  Am.  Deo.  79;  but  the  more  Uberal  praolioe  eow  prevails 
of  allowing  them,  where  the  treepeas  presents  a  ease  of  destmotkio  or  irrep* 
arable  mischief:  Id.;  Bird  v.  WUmingUm  etc,  R.  R.  Co.,  64  Id.  199i  White  V. 
Vlannigain,  54  Id.  668,  and  notes  681.     Injunotion  may  be  granted  to  pM> 
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vent  threatened  trespass  and  waste  where  the  defendant  is  insolvent,  and  the 
injury  to  the  complainant's  property  wonld  be  otherwise  irreparable:  Lyon  v. 
Hunt,  46  Id.  216;  Bracken  v.  Prtston^  44  Id.  412.  Each  case  must  be  oon- 
sidered  with  reference  to  the  nature,  character,  and  condition  of  the  property 
to  be  protected,  where  an  injunction  is  asked  to  restrain  trespass  for  destroy- 
ing such  property:  Shipley  ▼.  JiiUer,  61  Id.  371. 

The  principal  gasb  was  ottbd  in  Parker  ▼.  Parker,  82  N.  0.  168»  that 
an  injunction  will  not  issue  to  restrain  every  civil  trespass,  and  it  was  there 
held  that  it  ought  not  to  issue  to  prevent  the  working  of  mines.  It  was  ap 
proved  in  McCormick  v.  Nixon,  83  Id.  115,  and  cited  to  the  point  that  where 
plaintiff,  claiming  the  ownership  of  certain  land,  brings  an  action  to  recover 
the  same,  and,  as  auxiliary  to  the  main  relief,  seeks  to  enjoin  the  defendant 
in  possession  from  cutting  timber  and  turpentine  trees  thereon  for  building 
and  fencing,  he  must  show  the  defendant's  insolvency,  or  that  he  is  unable 
to  respond  in  damages  for  such  injury;  otherwise  his  injunction  will  not 
be  continued  to  the  hearing.  And  in  NesbiU  v.  Turrentine,  Id.  538,  it  was 
dted  to  the  point  that  where  the  complaint  alleges  title  in  the  plaintifis  and 
the  wrongful  withholding  by  the  defendants,  their  tenants,  the  alleged  and 
admitted  insolvency  of  such  defendants  makes  a  case  for  the  appointment  of 
a  r<H!eiTer  to  collect  Mid  hold  rents,  as  directed  in  the  order  made. 


Vasb  V.  Fbeebcan. 

(t  Jones's  BQumr,  221.] 

Whbbs  Dsath  of  Lboatke  is  Spoken  of  as  UNCKBTAiir  Event,  wheUier 
in  case  of  survivorship  or  in  that  of  a  bequest  to  one  person  with  a  limi- 
tation over,  it  can  be  so  only  in  reference  to  some  other  event,  and  the 
death  of  the  testator  must  of  necessity  be  assumed  as  the  event  referred 
to,  when  no  other  is  mentioned  in  the  wilL 

Where  Property  is  Bequeathed  to  Two  or  Mors  Persons  Immedi* 
ATELY  AS  Tenants  in  Cokmon,  with  a  remainder  over  to  the  survivors, 
the  survivorship  will,  nnless  the  contrary  appear,  relate  to  the  time  of 
the  testator's  death,  and  those  surviving  him  will  take  absolutely. 
AlUer,  if  it  appear  that  the  testator  referred  to  a  survivorship  among  the 
legatees. 

SPBCIaL    CmOUMSTANCES  WILL    PREVENT  APPLICATION  OF  GENERAL    RULE, 

which,  in  immediate  bequests,  refers  the  contingent  terms  in  which  the 
death  of  the  legatee  is  spoken  of  to  the  event  of  the  testator's  death; 
particularly  when  such  special  circumstances  are  attended  bywords  indi- 
cating that  the  testator  referred  to  a  survivorship  to  take  place  between 
legatees  after  his  death. 
Appucation  of  Rule  Showing  that  Special  Ciroumstances  and  Ex- 
press Words  in  Will  Refer  to  Survtvorship  between  Legatees 
after  Testator's  Death.— Where  the  testator  gave  a  joint  estate  for 
life  to  his  mother  and  sister  with  an  absolute  estate  to  the  survivor,  ex- 
pressed a  belief  that  he  would  soon  die,  that  these  two  objects  of  bit 
bounty  would  surrive  him,  appointed  them  his  executrixes,  gave  them 
minute  instructions  as  to  the  management  of  the  estate  and  selection 
of  agents,  advised  as  to  their  place  of  residence,  and  cautioned  them 
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Against  impositioD,  it  was  held  that  the  testator  meant  to  giw  the  prop* 
erty  to  the  snrvivor  of  the  two  who  should  beoome  so  by  the  death  of 
one  of  them  after  his  death. 

LSOATEES    MAT     StILL    HoLD    BT  JoINT    TbNANCT    IN    NOKTH    GaBOLIXA, 

though  the  incident  of  survivorship  was  abolished  by  the  act  of  1784: 
See  1  R.  S.,  c.  43,  sec  2;  Rev.  Code,  c.  43,  sec.  IT. 

Bill  to  recover  a  legacy  bequeathed  to  Amanda  G.  Freeman 
in  the  will  of  William  G.  Freeman.  The  terms  of  the  bequest, 
and  other  facts  of  the  will,  may  be  found  interspersed  through 
the  opinion.  Both  of  the  appointed  executrixes,  Mrs.  Harriet 
Freeman  and  Amanda  G.  Freeman,  qualified,  and  undertook  to 
administer  the  estate.  Amanda,  the  sister  mentioned  in  the 
will,  intermarried  with  the  plaintiff,  and  died  about  a  year  after- 
wards, and  the  plaintiff  took  out  letters  of  administration  on 
her  estate.  Plaintiff  contended  that  by  the  provisions  of  said 
will  the  limitations  over  on  a  death  were  confined  to  a  period 
within  the  life  of  the  testator,  and  that  on  his  death  the  interests 
of  the  legatees  became  absolute,  and  that  as  the  administrator  of 
Amanda  he  was  entitled  to  the  personal  estate  bequeathed  to 
her,  and  that  by  tiiejus  mariii  he  was  entitled  to  hold  the  same. 
The  prayer  of  the  bill  was  that  defendant,  Mrs.  Harriet  Free- 
man, as  executrix,  account  and  pay  the  said  legacy  to  him. 
Defendant's  answer  did  not  dispute  tiie  facts;  but  it  was  therein 
insisted  that  the  whole  estate  belonged  to  defendant,  who  claimed 
that  of  Amanda  by  surviyorship.  The  cause  was  heard  on  bill» 
answer,  and  exhibit. 

B.  F.  Moore^  for  the  plaintiff. 
PhiUipB  and  Oreen,  for  the  defendant. 

By  Court,  Battle,  J.  When  slaves  or  otner  personal  chattels 
are  bequeathed  to  two  or  more  persons,  immediately,  as  tenants 
in  common,  with  a  limitation  over  to  the  survivors  or  survivor, 
if  or  in  case  that  one  or  more  of  them  die,  it  is  settled  that^  un- 
less  a  contrary  intent  appear  from  other  parts  of  the  will,  thos« 
who  survive  the  testator  will  take  absolutely.  The  rule  which 
thus  refers  the  period  of  survivorship  to  the  death  of  the 
testator  was  first  laid  down  by  Lord  Chancellor  Cowper,  in  the 
case  of  Lard  Bindon  v.  Earl  of  Suffolk,  1  P.  Wms.  96,  was  fol- 
lowed by  many  cases  in  England,  and  has  been  recognized  in 
this  state  in  the  cases,  referred  to  by  the  plaintiff's  counsel,  of 
Cox  V.  Hogg,  2  Dev.  Eq.  121;  EiUiard  v.  Kearney,  Busb.  Bq. 
222;  and  Biddle  v.  Eoyt,  1  Jones  Eq.  159.  The  reason  of  the 
iiile  is  given  by  Sir  John  Leach,  vice-chancellor,  in  AUen  y. 
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Farthing f  reported  in  2  Jarman  on  Wills,  688,  689,  **  that  where 
a  testator  refers  to  death  simply,  the  words  are  neoessar.ly  held 
to  mean  death  in  his  (the  testator's)  life-time,  the  language  ex- 
pressing a  contingency,  and  death  generally  being  not  a  con- 
tingent event/'  If  there  be  any  time  subsequent  to  the  death 
of  the  testator  to  which  the  period  of  survivorship  can  be  re- 
ferred, as,  for  instance,  the  death  of  a  tenant  for  life,  or  the 
time  when  the  property  is  to  be  divided,  that  will  be  adopted 
instead  of  the  death  of  the  testator,  unless  a  special  intent  to 
the  contrary  can  be  found  in  the  will.  This  was  decided  by  Sir 
John  Leach  in  Crippa  v.  WalcoU,  4  Madd.  Gh.  11,  and  has  been 
sustained  by  many  subsequent  cases  in  England  and  this  state: 
See  2  Jarman  on  Wills,  648;  Biddle  v.  Eoyt,  supra.  Analo- 
gous to  these  cases  of  survivorship  are  those  where  bequests  are 
made  to  a  person,  with  a  limitation  over  in  case  of  his  death. 
The  question  is,  whether  the  testator  uses  the  words  "in  case 
of"  in  the  sense  of  **  at  or  from,"  so  as  to  restrain  the  prior  be- 
quest to  a  life  estate  with  a  remainder  over,  or  uses  them  to 
substitute  another  bequest  in  lieu  of  the  prior  one,  should  that 
fail  by  the  death  of  the  first  legatee  in  the  life-time  of  the  tes- 
tator. **  The  difficulty  in  such  cases,"  says  Mr.  Jarman,  "  arises 
from  the  testator  having  applied  terms  of  contingency  to  an 
event  of  all  others  the  most  certain  and  inevitable,  and  to  sat- 
isfy which  terms  it  is  necessary  to  connect  with  death  some 
circumstance  in  association  with  which  it  is  contingent;  that 
circumstance,  naturally,  is  the  time  of  its  happening;  and  such 
time,  where  the  bequest  is  immediate  (i.  «.,  in  possession),  neces- 
sarily is  the  death  of  the  testator,  there  being  no  other  period 
to  which  the  words  can  be  referred."  .But  though  it  is  an 
established  rule  that  where  there  is  a  bequest  simply  to  A,  and 
in  case  of  his  death,  or  if  he  die,  then  to  B,  A  will  take  abso- 
lutely upon  surviving  the  testator:  Lowfield  v.  Stoneham,  2  Stra. 
1261;  Trotter  v.  WiUiama,  Pr.  Ch.  78,  yet  where  there  is  another 
point  of  time  to  which  such  dying  may  be  referred,  as  is  obvi- 
ously the  case  when  the  bequest  is  to  take  effect  in  possession 
at  a  period  subsequent  to  the  testator's  decease,  the  words  in 
question  are  considered  as  extending  to  the  event  of  the  legatee 
dying  in  the  interval  between  the  testator's  decease  and  the 
period  of  vesting  in  possession:  See  Hervey  v.  McLaughlin,  1 
Price,  2G4;  Patin  v.  EiOs,  2  Myl.  &  K.  470. 

Thus  it  will  be  seen  that,  whether  in  the  case  of  survivorship, 
or  in  that  of  a  bequest  to  one  person  with  a  limitation  over, 
where  the  death  of  the  legatee  ia  spoken  of  as  an  uncertain  event. 
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it  can  be  bo  only  in  reference  to  some  other  event,  and  that  the 
djBath  of  the  testator  must,  of  necessity,  be  assumed  as  the  event 
referred  to,  when  no  other  is  mentioned  in  the  will.  But  even 
where  there  if  no  subsequent  time  to  which  the  death  of  the  lega- 
tee spoken  of  as  contingent  can  be  referred,  and  where  the  be- 
quest is  immediate,  special  circumstances  will  induce  the  court 
to  construe  it  to  mean  the  death  of  the  legatee  at  any  time,  and 
not  restrict  it  to  the  death  of  the  testator:  See  BiUings  v.  Sandam, 
1  Bro.  0.  0. 893;  Nowlan  v.  NeUigan,  Id.  489;  and  Lard  DougUu 
T.  Chalmer,  2  Yes.  jun.  601.  In  the  last-mentioned  case  a  testatrix 
bequeathed  her  residuary  personal  estate  for  and  to  the  use  of 
her  daughter,  Frances  Lady  D. ,  and  in  the  case  of  her  decease,  to 
the  use  and  behoof  of  her  (Lady  D.'s)  children,  share  and  share 
alike,  to  whom  her  trustees  and  executors  were  to  account  for 
and  pay  over  and  assign  the  said  residue.  By  a  codicil,  the  tes- 
tatrix gave  a  ring  to  her  daughter.  Lady  D.  Lord  Loughbor- 
ough treated  the  notion  that  the  testetrix  intended  to  provide 
for  the  event  of  Lady  D.'s  dying  in  her  (the  testatrix')  life-time, 
as  contrary  to  the  natural  import  of  the  words,  and  the  distinc- 
tion between  the  expression  used  and  ''  at  or  from  "  her  decease 
as  too  subtile.  He  also  relied  upon  the  bequest  of  the  ring,  as 
being  inconsistent  with  the  supposition  of  her  taking  the  whole 
interest  in  the  residue;  and  he  observed  that,  under  the  circum« 
stances  which  had  happened,  there  was  no  other  way  by  which 
the  bounty  of  the  testatrix  could  reach  the  children,  but  by 
giving  the  residue  to  Lady  D.  for  life,  with  the  remainder  to  her 
children.  The  remarks  of  Sir  William  Grant  in  Webster  v.  Hale, 
8  Id.  411,  upon  this  case  would  seem  to  show  that  the  drcum- 
stence  of  the  gift  of  the  ring  ought  not  to  have  influenced  the 
decision. 

From  the  cases  to  which  we  have  just  referred,  it  appears 
clearly  that  special  circumstences  will  prevent  the  application 
of  the  general  rule  which  in  immediate  bequeste  refers  the  con- 
tingent terms  in  which  the  death  of  the  legatee  is  spoken  of, 
to  the  event  of  the  testator's  death.  Much  more  will  this  be  the 
case  when  such  special  circumstances  are  attended  by  words 
indicating  certainty  in  the  death  of  the  legatee  or  one  of  the 
legatees. 

In  such  a  case  there  is  no  necessity  to  restrict  the  death  of  the 
legatee  to  that  of  the  testator,  a  restriction  which  Sir  B.  P. 
Arden,  M.  B.,  in  Russell  v.  Long^  4  Yes.  651,  called  an  un- 
natural construction,  because,  as  Sir  William  Grant  said  in 
Broum  v-.  Bigg,  7  Id.  279,  the  testetor  generally  supposes  that 
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the  legatee  will  sorviTe  him.  The  death  of  the  legatee,  there* 
fore,  where  there  is  a  limitation  over  after  an  immediate  bequest, 
or  where  a  survivorship  is  provided  for,  may  be  construed  ta 
mean,  what  it  is  in  fact,  a  certain  event  without  reference  to  any 
other  event.  The  intention  of  the  testator  will  then  be  carried 
out  by  giving  effSdct  to  the  ulterior  limitation,  or  to  the  survivor- 
ship, after  the  death  of  the  legatee,  instead  of  being  defeated  by 
holding  the  interest  of  such  legatee  to  be  absolute,  in  case  of  his 
being  alive  at  the  death  of  the  testator.  Applying  this  rule  to  the 
case  before  us,  it  gave  a  joint  estate  for  life  to  the  testator's  mother 
and  sister,  with  an  absolute  estate  to  the  survivor,  and  the  whole 
scope  of  the  will  proves  clearly,  as  the  defendant's  counsel  con- 
tended, that  such  was  the  testator's  intention.  In  every  part  of 
his  will  he  shows  that  he  expected  to  die  soon,  and  that  both  the 
objects  of  his  bounty  woqld  survive  him.  He  gives  minute  infer* 
mation  of  the  then  existing  state  of  his  afiiEurs;  and  being  a  mer- 
chant as  well  as  a  slave-owner,  he  advises  his  mother  and  sister 
(whom  he  appoints  his  executrixes)  how  they  shall  dispose  of  his 
goods  and  slaves.  He  selects  a  professional  gentleman  whom  he 
directs  them  to  employ;  points  out  the  best  investment  for  their 
money;  and  suggests  one  or  two  places  for  their  choice  cf  a  future 
residence.  The  terms  of  the  bequest  are  as  follows :  '^  I  give  and 
bequeath  to  my  mother  and  Amanda  G.  Freeman  the  whole  of 
my  estate  jointly,  and  upon  the  demise  of  either,  the  survivor 
to  have  the  whole  in  fee-simple  forever."  It  will  be  observed 
that  the  words  of  bequest  import  a  joint  tenancy,  by  which  the 
legatees  may  still  hold  in  North  Carolina,  though  the  incident 
of  survivorship  was  abolished  by  the  act  of  1784:  1  B.  S., 
c.  43,  sec.  2;  Bev.  Code,  c.  43,  sec.  2.  There  is  nothing  to  in- 
dicate the  wish  or  expectation  of  the  testator  that  his  mother 
and  sister  would  divide  the  property,  and  he  had  the  undoubted 
right  to  limit  the  whole  absolutely  to  the  longest  liver.  What 
is  there,  then,  to  prevent  his  manifest  intention  from  being  car> 
ried  into  effect?  Only  one  plausible  objection  has  been  or  can 
be  urged  against  it.  Had  Mrs.  Yass  (who  was  the  legatee, 
Amanda  G.  Freeman)  left  children,  they  would,  in  the  event 
which  has  happened,  of  their  mother's  death  before  her  mother, 
have  been  excluded  by  this  construction  from  any  part  of  the 
testator's  estate.  This  is  admitted  to  be  an  important  consider- 
.ation,  and  would,  in  a  case  of  doubtful  intent,  have  great  weight 
in  restricting  the  survivorship  to  the  death  of  the  testator.  But 
we  think  the  intention  of  the  testator  is  expressed  in  tenos  too 
plain  to  admit  of  doubt.    Besides  the  circumstances  to  whieh 
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we  have  already  adverted,  it  will  be  noticed  that  the  death  of  the 
legatee  is  spoken  of  as  a  certain  event  It  is  upon  her  death  thai 
the  survivorship  is  to  take  place.  There  is  no  contirgencj,  either 
expressed  or  implied,  and  there  is,  therefore,  no  place  for  the 
application  of  the  general  rule  which,  in  a  case  of  necessity  only, 
refers  it  to  the  death  of  the  testator.  In  addition  to  this,  the 
testator  shows  himself  that  he  had  no  particular  wish  to  provide 
for  anybody  except  his  mother  and  sister.  He  expressly  excludes 
the  only  child  of  his  deceased  brother,  and  he  warns  his  sister 
against  the  advances  of  suitors  in  terms  which  shows  that  he 
did  not  wish  her  to  many,  and  that  he  had  vexy  little  idea  of 
providing  for  her  children.  His  disposition  of  his  property  may 
not  be  such  as  we  can  approve,  but  it  was  his  own,  and  he  had 
the  right  to  give  it  to  whom  he  pleased,  and  upon  what  terms 
he  chose,  provided  that  in  doing  so  he  violated  no  rule  of  law. 
We  are  bound  to  say  that  the  only  fair  construction  of  which 
the  language  of  the  will  is  susceptible  is  not  opposed  by  any 
rule  of  either  the  common  or  statute  law,  and  that  it  is  our  duty 
to  give  effect  to  it.  The  plaintiff,  as  the  administrator  of  his 
wife,  is  not  entitled  to  any  part  of  the  testator's  property,  and 
bis  bill  must  therefore  be  dismissed. 
Bill  dismissed.  

WOBD8    OF    SVBVIVOBSHIP    IN     WiLL    BlIXR   TO    DaTX  OF    TsSTATOK'S 

IteATH,  wherever  a  gift  takes  effect  in  poeaeasion  immediately  npon  the  deaths 
onlees  some  other  time  is  indicated  by  the  will:  Prtdey  ▼.  DaviSf  62  Am. 
Deo.  398.  As  to  when  such  words  will  reUtte  to  period  of  division  or  enjoy- 
ment,  see  Id. 

Right  of  SuavivoBSHiP  in  Joint  Djsvisebs. — Where  a  wiU  makes  the- 
devisees  joint  tenants,  and  one  dies  before  the  testator,  the  others  take  hia 
share  by  right  of  survivorship:  Bail  t.  Deat,  49  Am.  Dec  651;  Telfair  v» 
Howe,  55  Id.  637. 

In  Casks  of  Tenants  in  Common,  whsrk  Devisb  Fails,  or  is  revoked 
as  to  any  one  or  more  of  them,  snoh  share  or  shares  descend  to  the  heir  at  law: 
7V{/atr  v.  Howe,  55  Am.  Deo.  637.  For  doctrines  concerning  legacies  given  to 
persons  as  tenants  in  common,  see  MowaU  v.  Carow,  32  Id.  641;  Spruiii 
V.  Moore,  49  Id.  428. 

The  principal  cask  was  approved  in  Oarrison  t.  Ebom,  3  Jones  Eq. 
231.  It  was  cited  in  BurUm  v.  Conigland,  82  N.  C.  102,  to  the  point  that  if 
there  be  no  intermediate  period,  and  the  alternative  is  either  to  adopt  the 
time  of  the  testator's  death,  or  the  death  of  the  legatee  generally,  at 
some  time  or  other  whenever  it  may  happen,  as  the  period  at  which  the 
estate  is  to  become  absolute,  the  former  will  be  adopted  unless  there 
be  words  to  forbid  it,  or  some  consideratioa  to  turn  the  scale  in  favor  of 
the  latter;  and  that  the  same  principle  is  affirmed  and  applied  alike  to  real 
•tnd  personal  estate.  Bat  in  Price  v.  Johnmm,  90  Id.  596,  the  principal  case- 
was  cited  to  the  point  that  if  there  be  an  intermediate  period  between  the- 
death  of  the  devisor  and  that  of  the  devisee^  to  which  the  contingency  can 
Save  reference,  then  that  must  be  adopted. 
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MoLean  v.  Habdin. 

[3  Jons's  Equitt,  294.] 

^'MovABLB  Pbopkbtt"  Attbnds  Pkbson»  and  is  tebbetobb  Oalud 
"  PsBaoKAL,"  as  distingaished  from  fixed  or  real  property. 

IIOYABLB  Pbopbbtt  18  SuBJSCT  TO  Law  OF  DoMioiLB,  although  it  be  in  a 
foreign  oonntry. 

NoTHiKo  IN  Law  or  Comitt  of  Nations  Rbquibis  Coubts  of  Onb  Stats 
to  give  e£feot  to  the  law  of  another  state  which  is  in  derogation  of  the 
former's  laws,  and  in  violation  of  rights  that  have  vested  by  foroe 
thereof. 

fiiOBTS  OF  Husband  and  Wifb  to  Moyablb  Pbopkbtt  abb  Oovebned 
BT  Law  of  Matbimonial  Domioilb,  no  matter  where  snoh  property 
happens  to  be,  or  how  or  where  it  is  aoqnired.  Thus,  where  an  intes- 
tate's personal  property  has  been  distributed  in  Mississippi,  and  a  slave 
assigned  to  a  married  woman  domiciled  with  her  husband  in  North 
Carolina,  snoh  slave  belongs  to  the  hosband,  according  to  the  laws  of 
the  latter  state,  and  is  not  governed  or  controlled  by  the  laws  of  the 
former. 

iNJimonoH  to  restrain  the  sale  of  a  slaTe.  The  plaintiff,  Mxs. 
E.  B.  McLean,  was  the  wife  of  Thomas  G.  McLean,  one  of  the 
defendants.  They  were  married  in  North  Carolina,  and  had 
eTer  since  their  marriage  resided  in  that  state.  Upon  the  dis- 
tribution of  the  personal  estate  of  plaintiff's  mother,  who  had 
died  intestate  in  the  state  of  Mississippi,  a  slave  was  assigned 
to  Mrs.  McLean,  and  was  delivered  by  the  administrator  to  her 
husband,  the  defendant  Thomas,  who  took  him  to  North  Caro- 
lina. The  slave  remained  in  the  family  about  a  year,  when  he 
was  conveyed  by  the  defendant  Thomas  to  the  other  defendant, 
Hardin,  in  trust  for  the  payment  of  said  Thomas's  debts.  The 
trustee  advertised  the  slave,  and  was  about  to  sell  him  when 
said  injunction  issued.  Plaintiff  claimed  the  sole  and  separate 
property  of  the  slave,  under  the  statute  law  of  Mississippi,  free 
and  clear  of  any  control  or  disposition  by  her  husband,  and  of 
all  liability  for  his  debts;  an'd  insisted  that  when  the  slave  was 
taken  to  North  Carolina  the  same  rights  and  incidents  attached 
to  the  property  in  that  state  as  belonged  to  it  in  the  state  of 
Mississippi.  Plaintiff  prayed  that  the  trustee  be  enjoined  from 
pursuing  the  slave  for  the  debts  of  her  husband;  that  her  rights 
be  decliured  by  the  court  as  above  stated;  and  that  a  trustee  be 
appointed  to  bold  the  property  for  her  use.  The  trustee  an- 
swered, and  insisted  that,  as  the  property  was  movable,  it  vested 
in  the  husband,  and  was  subject  to  the  laws  of  North  Carolina. 
The  cause  was  heard  on  bill  and  answer. 
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MiMer  and  Oraham,  for  the  plaintiff. 
Baffin  and  McLean,  for  the  defendants. 

By  Court,  Peabson,  J.  **  Movable  property''  attends  the  per- 
son, and  therefore  is  called  ''personal/'  as  distingaished  from 
fixed  or  real  property;  and  the  general  principle  is,  that,  no  mat- 
ter where  it  may  happen  to  be,  it  is  subject  to  the  law  of  the  domi- 
cile; and  although  it  be  in  a  foreign  county,  it  is  govemed  by 
the  same  rules  and  laws  of  transfer  and  succession  as  if  the  owner 
had  it  in  possession  at  home:  Maye  t.  May,  8  Ired.  Eq.  184. 

The  plaintiff  and  her  husband  are  citizens  of  this  state.  They 
were  married  here,  and  have  always  lived  here.  As  soon,  there^ 
fore,  as  the  title  to  the  slave  in  controversy  vested  in  her  by 
the  assent  of  the  administrator  and  deliveiy  by  him,  although 
the  slave  was  in  Mississippi,  the  property  passed  to  the  husband 
jure  marUi,  according  to  the  laws  of  this  state,  and  became  his 
in  all  respects,  in  the  same  way  as  if  the  wife  had  possession  of 
the  slave  at  home.  Being  movable  property,  it  attended  her 
person,  and  in  contemplation  of  law  was  in  her  possession  at  home 
as  much  as  any  property  she  had  about  the  house,  without  refer- 
ence to  the  manner  in  which  her  title  was  acquired,  or  the  place 
where  it  happened  to  be.  The  statute  of  Mississippi  was  not  in- 
tended, and  does  not  have  the  effect,  to  change  in  any  manner 
the  nature  and  quality  of  slave  property.  It  remains  movable, 
and  the  state  of  Mississippi  had  no  concern  in  any  conceivable 
manner  with  this  slave  after  it  ceased  to  belong  to  one  of  its 
citusens  and  became  the  property  of  one  of  the  citizens  of  North 
Carolina. 

From  a  perusal  of  the  statute  upon  which  the  plaintiff  rest* 
her  claim  to  a  separate  estate,  it  is  apparent  that  there  was  no 
intention  to  extend  its  operation  beyond  the  state  of  Mississippi. 
It  is  entitled,  ''An  act  for  the  protection  and  preservation  of 
the  rights  and  property  of  married  women."  What  married 
women?  Certainly  only  those  who  are  citizens  of  that  state. 
We  cannot  impute  to  the  law-makers  an  intention  to  regulate 
the  right  and  property  of  married  women  in  North  Carolina, 
and  every  other  countiy  on  the  face  of  the  globe.  The  several 
provisions  of  this  statute,  and  those  of  1846,  which  is  supple- 
mental thereto,  show  that  it  was  not  the  intention  to  give  to  it 
a  universal  operation,  but  to  confine  it  to  their  own  citizens, 
leaving  us,  and  the  rest  of  the  world,  to  regulate  the  rights  of 
our  citizens  in  our  own  way. 
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If  y  however,  we  could  entertain  the  sapposition  that  such  was 
the  intention,  then,  Teiy  clearly,  there  is  nothing  in  the  law  or 
comity  of  nations  that  requires  the  courts  of  this  state  to  give 
effect  to  the  law  of  another  state  in  derogation  of  its  own  laws, 
and  in  Tiolation  of  rights  that  have  vested  by  force  thereof.  It 
is  settled  that  in  regard  to  movable  property  the  rights  of  the 
parties  are  governed  by  the  law  of  the  matrimonial  domicile,  no 
matter  where  such  property  happens  to  be;  or  how  or  where  it 
is  acquired.  Story,  in  his  Conflict  of  Laws,  sees.  158, 159,  after  a 
full  investigation,  arrives  at  this  conclusion,  both  upon  the  reason 
of  the  thing  and  the  weight  of  authority.  £ent,  in  bis  Com- 
mentaries,  vol.  2,  p.  237,  concurs  in  this  conclusion,  and  we  take 
it  to  be  settled. 

Mr.  Graham,  upon  the  argument,  took  this  position:  Had 
Mrs.  Glass,  by  will  or  deed  of  gift,  given  the  slave*  for  the  sole 
and  separate  use  of  the  plaintiff,  this  court  would  have  been 
bound  to  give  effect  to  the  trust  so  declared;  and  he  asks.  Is  not 
a  statute  of  a  sister  state,  by  which  a  similar  trust  is  declared, 
entitled  to  the  same  respect  in  this  court?  And  can  we  refuse  to 
give  effect  to  a  statute  where  it  is  conceded  that  we  would  give 
effect  to  a  will,  or  deed  of  gift,  having  a  like  purpose  in  view  t 

The  analogy  wholly  fails.  Mrs.  Glass  was  the  owner  of  this 
slave,  and  as  such  had  a  right  to  annex  a  condition  to  her  gift, 
so  that  the  donee  must  take  subject  thereto.  But  the  state  of 
Mississippi  did  not  own  this  slave.  It  was  movable  property; 
<<  not  fixed  and  real,"  as  a  part  of  the  soil  of  that  state;  and  the 
state  had  no  further  concern  with  it  after  it  ceased  to  be  the 
property  of  one  pf  its  citizens.  The  state  of  Mississippi  does 
not  profess  an  intention  to  annex  a  condition  to  the  gift  or 
transfer  of  this  slave.  The  operation  of  the  statute  was  intended 
to  be  confined  to  married  women  of  that  state,  and  has  no  ap- 
plication to  married  women  of  our  state,  and  certainly,  if  such 
was  the  intention,  the  statute  has  no  effect  here,  and  the  rights 
of  the  parties  are  subject  to  be  regulated  by  the  law  of  the  mat- 
rimonial domicile. 

It  will  be  declared  to  be  the  opinion  of  this  court  that  the 
plaintiff  is  not  entitled  to  a  separate  estate  in  the  slave  mentioned 
an  the  pleadings,  and  the  bill  will  be  dismissed. 

Decree  accordingly.  

Pbopbbtt  DxnKXD:  See  note  to  Tolar  v.  Tolar,  14  Am.  Doe.  576. 
MovABLs  Pbopsbtt  IS  GovsszntD  BT  Law  of  Domigilb:   See  note  t» 
Aryoji  T.  Moort,  13  Am.  Deo.  350;  ffolme$  ▼.  Benuem,  8  Id.  581. 
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Bights  of  Makrtbd  Pkbsons  to  Movablb  Pbopkbtt  abb  Ootebkbd  bt 
Lex  DoMioiLn:  See  note  to  Pritchard  v.  OUkau^  Bank,  28  Am.  Deo.  135; 
note  to  Allen  ▼.  Allen,  39  Id.  556;  Suecestion  of  Alice  Packwood,  41  Id.  341, 
juid  note  348;  Murphy  v.  Murphy,  12  Id.  475.  Lex  donUeiUi  governs  the 
rights  to  personal  property  acquired  by  inheritonoe:  Hick$  v.  Pope,  28  Id.  142. 
The  four  methods  by  which  the  husband's  right  to  the  wife's  movables  is  de- 
termined are  given  in  Kneeland  v.  Endey,  33  Id.  168. 

No  Statb  OB  CouKTBT  WILL  EvvoBOB  Laws  Madb  Blsbwhbbb,  if  sooh 
•enforcement  would  be  in  contravention  of  its  own  laws,  or  of  rights  which 
iiave  vested  under  them:  Smith  v.  Qodfrety,  61  Am.  Dec  617,  and  notes  622| 
jroAomer  V.  £fooe,  48  Id.  706,  and  note  716. 
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MiZELL  V.  Burnett. 

[i  Jons's  Law,  atf.] 
Contract  to  Sell  "  Growing  Trkes  "  is  within  the  statate  of  fraads,  being 

a  contract  to  sell  "land,  or  some  interest  therein  or  concerning  the  same." 
Contract  to  Ssll  Growing  Tbkbs  is  binding  on  the  vendor  if  signed  by 

him;  it  is  not  necessary  that  it  should  also  be  signed  by  the  vendee. 
Litter  is  Sufficient  Evidence  of  Writino,  or  memorandnm,  of  a  con« 

tract  to  bind  a  vendor,  and  subject  him  to  an  action  for  a  breach,  if  there 

is  no  other  difficulty  in  the  way  of  the  vendee. 
Dxlat  of  Twentt  Dats  is  Unreasonable,  and  the  vendor  is  not  bound, 

where  he  agrees  to  convey  timber  to  the  vendee  if  the  latter  shall  make 

and  deliver  notes  in  payment  withiA  a  week,  or  within  that  time  set  a 

day  for  the  consummatiou  of  the  contract. 
Right  Depending  upon  Condition  Precedent  does  not  aoome  unless  the 

condition  is  performed,  although  performance  becomes  impossible  by  the 

act  of  God. 

A88T71CP8IT.  Burnett  was  the  owner  of  a  tract  of  land  on  which 
were  growing  white-oak  trees.  Mizell  and  Burnett,  about  Feb- 
ruary 1, 1853,  entered  into  an  executory  contract  concerning  the 
sale  and  purchase  of  the  trees.  The  latter  afterwards  addressed 
the  following  letter  to  one  L.  S.  Webb:  "  Williamston,  Febru- 
ary 14, 1853.  Sir:  I  sold  Solomon  Mizell,  jun. ,  some  oak  timber; 
amount,  eight  hundred  dollars.  I  was  to  take  such  names  to  the 
notes  inclosed  as  you  would  write  me  were  good  for  the  amount. 
I  also  send  a  letter  over  to  Solomon  Mizell,  jun.  Please  give  it 
to  him  (to-day)  if  he  is  in  town."  The  letter  inclosed  bore  the 
same  date,  was  directed  to  Mizell,  and  was  as  follows:  ''Sir:  I 
received  your  letter  of  the  tenth  inst.,  and  would  say  in  reply , 
you  can  have  my  oak  timber  on  the  tract  of  land  known  as  the 
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Walling  tract,  on  Boanoke  river,  as  per  agreement  when  yon 
were  here,  for  eight  hundred  dollars,  in  two  notes,  twelve  and 
eighteen  months  from  date,  with  interest  from  date,  with  such 
security  as  L.  S.  Webb  says  is  sufficient  for  the  amount.  I  am 
unable  to  get  over;  but  you  may  consider  it  a  trade,  you  com- 
plying with  the  above.  You  can  get  your  notes  fixed  as  above 
stated;  show  them  to  L.  S.  Webb,  and  get  a  letter  £rom  him  to 
me,  stating  that  the  security  is  sufficient,  and  all  will  be  right; 
then  I  will  give  you  a  right  to  the  timber  as  per  agreement. 
P.  S.  I  have  inclosed  the  two  notes  to  L.  S.  Webb  for  you  to  fill 
up.  J.  H.  B.  I  will  be  at  home  Saturday  next,  or  any  day  this 
week;  or  you  can  write  to  me  what  day  you  will  come,  and  I 
will  be  here.  (Signed)  J.  H.  B."  This  letter,  together  with  the 
notes,  were  delivered  to  Mizell  within  a  day  or  two  of  the  time 
when  written,  and  he  said  that  the  trade  was  made;  that  he 
would  either  go  and  deliver  the  notes  to  Burnett,  after  having 
them  signed,  or  else  return  them  with  a  letter  £rom  Webb.  On 
February  19, 1863,  one  Wynn  offered  to  buy  the  timber  in  con- 
troversy, and  pay  Burnett  one  thousand  dollars  therefor.  On 
February  22,  1863,  Burnett  wrote  Webb,  in  effect,  that,  not 
having  seen  nor  heard  from  Mizell,  he  presumed  that  he  had 
abandoned  the  contract;  that  he  had  put  Wynn  off  for  some  time, 
that  Mizell  might  write  or  come,  and  that  he  had  done  neither. 
This  letter  was  written  and  received  the  same  day;  and  twelve 
days  thereafter  Mizell  called  upon  Webb  with  the  notes  signed, 
whereupon  Webb  gave  him  a  letter  to  Burnett,  stating  that  the 
notes  were  good,  and  at  the  same  time  communicated  to  Mizell 
the  contents  of  the  letter  of  the  twenty-second  of  February,  who 
gave  as  reasons  for  not  returning  sooner  with  the  notes  that  his 
wife  was  ill,  and  that  there  had  been  a  freshet  in  the  river  pre- 
venting him  from  going  to  the  residence  of  Burnett.  Mizell 
then  proceeded  to  visit  Burnett,  the  distance  traveled  being 
about  twenty-two  miles  on  account  of  the  rise  in  the  river. 
When  he  arrived,  Burnett  took  the  notes  and  letter,  read  them, 
returned  the  notes  to  Mizell,  and  put  the  letter  in  his  pocket, 
and  refused  to  make  title  to  the  trees,  giving  no  reason  at  the 
time  for  so  doing;  but  after  Mizell  left,  he  put  his  refusal  upon 
the  ground  that  the  notes  were  not  good.  He  shortly  after- 
wards conveyed  the  trees  to  Wynn.  Webb  swore  that  the  notes 
were  good.  Verdict  on  the  foregoing  facts  in  favor  of  Mizell 
for  two  hundred  dollars,  and  interest  from  the  time  of  the  sale 
to  Wynn,  the  court  reserving  the  questions  mentioned  in  the 
syllabus  supra.  There  was  afterwards  judgment  on  the  verdict 
Burnett  appeals. 


Digitized  by  VjOOQ IC 


746  MiZELL  V.  BuBNSix  [N.  Carolina^ 

WtMton,  jun.,  for  the  plaintiflL 
Heathy  for  the  defendant. 

By  Court,  Peabson,  J.  Ifc  was  properly  conceded  that  a  con- 
tract to  sell  ''growing  trees"  is  within  the  statute  of  frauds, 
being  a  contract  to  sell ''  land,  or  some  interest  in  or  concern- 
iog  the  same." 

We  are  of  opinion,  with  his  honor,  that  to  make  a  contract  to 
sell  growing  trees  binding  on  the  vendor,  it  is  sufficient  that 
the  contract  be  signed  by  him,  and  it  is  not  necessary  that  it 
should  also  be  signed  by  the  vendee.  The  statute  provides  that 
the  contract  shall  be  signed  by  the  "  party  to  be  charged  there- 
with." lliis  answers  tlie  purpose,  which  is  to  exclude  pe^rjury 
in  an  action  to  enforce  the  contract.  In  reference  to  the  other 
party  Hhe  statute  is  silent,  and  there  is  consequently  nothing  to 
justify  the  construction  that  he  is  also  required  to  sign.  If  the 
purchaser  of  land  pays  the  price  in  cash,  taking  a  bond  for  title, 
there  is  no  reason  why  he  should  put  his  signature  to  the  con- 
tract. So  if  he  gives  a  note  for  the  price  that  is  sufficient, 
although  the  note  makes  no  reference  to  the  contract  So  if  the 
vendor  binds  himself  in  writing,  and  is  content  to  take  the  ver- 
bal promise  of  the  purchaser  to  pay  the  price,  it  is  his  own  fault, 
and  he  must  blame  himself  for  the  folly  of  getting  into  a  situa- 
tion where  he  is  bound,  but  the  other  party  caipnot  be  charged 
if  he  chooses  to  insist  upon  the  statute.  Common  justice  and 
the  general  principles  of  law  require  that  there  shall  be  a 
mutuality  in  contracts;  that  is,  if  one  party  is  bound,  the  other 
ought  to  be.  But  there  may  be  exceptions.  Although  it  is  a 
maxim  that  a  contract  is  never  binding  unless  there  be  a  consid- 
eration, yet  there  is  a  distinction  between  a  consideration  and 
the  mutuality  of  contracts  in  reference  to  the  obligation  thereof; 
and  the  fact  that  by  some  other  principle  of  law  or  the  provis- 
ions of  a  statute,  one  party  has  it  in  his  power  to  avoid  the 
obligation,  although  it  suggests  a  very  forcible  reason  for  not 
entering  into  a  one-sided  contract,  does  not  necessarily  have  the 
effect  of  making  such  contract  void  as  to  both  parties.  One 
agrees  to  deliver  at  a  future  day  a  certain  article  to  an  infant,  in 
consideration  of  his  promise  to  pay  the  price;  the  contract  is 
not  void,  although  the  infant  may  avoid  the  obligation  on  his 
part  if  he  chooses  to  protect  himself  on  the  ground  of  infancy. 
So  if  one  agrees  in  writing  to  convey  land  in  consideration  of  a 
verbal  promise  of  the  other  party  to  pay  the  price,  the  contract 
is  binding  on  the  vendor,  although  the  vendee  may  avoid  the  obli* 
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gaidon  on  his  part  if  be  chooses  to  protect  himself  under  the 
provisions  of  the  statute.  It  is  not  considered  in  either  case 
that  the  contract  is  nudum  pactum  and  Toid  for  the  want  of 
consideration.  This  is  the  result  of  the  English  decisions  in 
reference  to  the  statute  of  frauds,  and  although  our  statute  is 
not  precisely  in  the  same  words,  yet  the  substance  is  the  same, 
the  purpose  is  the  same,  and  the  difference  in  the  wording  is  not 
such  as  to  justify  a  difference  in  the  construction :  Laythoarp  v. 
Bryani,  2  Bing.  N.  0.  744,  29  Eng.  Com.  L.  469;  Allen  v.  Ben- 
net,  3  Taunt.  170. 

We  also  agree  with  his  honor,  that  the  letter  of  the  defendant 
to  the  plaintiff,  dated  February  14,  1853,  is  a  sufficient  writing 
or  memorandum  of  the  contract  to  bind  the  defendant  and  sub- 
ject him  to  an  action  for  a  breach,  provided  there  be  no  other 
difficulty  in  the  way  of  the  plaintiff;  the  writing  being  required 
only  as  evidence  of  the  contract,  and  not  to  constitute  it.  This 
b  well  settled,  both  in  law  and  equity:  Jackson  v.  Lowe,  1  Bing. 
9;  Bateman  v.  Phillips,  16  East,  172;  Laythoarp  v.  Bryant,  supra; 
Wel/ord  v.  Beasely,  3  Atk.  603;  1  Vem.  110.  According  to 
the  view  we  take  of  the  case,  it  is  not  necessary  to  decide 
whether  the  letter  of  the  fourteenth  of  Februaiy,  above  re- 
ferred to,  is  only  a  proposition  to  sell,  or  contains  in  itself  the 
contract,  or  is  evidence  of  a  contract  previously  made;  for  in 
either  view,  the  plaintiff  was  required  to  execute  the  two  notes 
vnth  approved  securiiy ,  and  the  only  quei^tion  is,  whether  he  did 
execute  and  tender  them  to  the  defendant  in  time  to  perfect  his 
right  of  action. 

If  the  plaintiff  had  tendered  the  notes  on  the  Saturday  referred 
to,  or  any  day  during  that  week,  it  is  dear  that  the  defendant 
would  have  been  bound.  There  is  strong  ground  to  support 
the  position  that,  according  to  the  proper  construction  of  the 
letter,  the  plaintiff  was  required  to  deliver  the  two  notes  during 
the  week,  or,  at  all  events,  to  write  during  the  week  and  fix  on 
a  day — the  purpose  being  not  to  let  the  matter  stand  open  and 
leave  him  unbound  longer  than  that  week.  It  would  seem  the 
defendant  wrote  this  letter  reciting  the  agreement  or  purpose  to 
bind  himself  in  vmting,  with  the  expectation  that  the  plaintiff 
was  also  to  bind  himself  during  that  week.  But  we  put  our  de- 
cision on  a  broader  ground.  The  plaintiff  was  certainly  required 
to  deliver  the  notes  within  a  reasonable  time,  and  we  think  a 
delay  of  twenty  days  was,  under  the  circumstances,  unreasona- 
ble, and  consequently  the  plaintiff  did  not,  by  his  tender  of  the 
notes,  acquire  a  right  of  action. 
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What  is  a  reasonable  time  must,  in  all  cases,  depend  upon  the 
ciroumstances.  The  nature  of  the  transaction  may  make  a  delay 
unreasonable  which  in  a  transaction  of  a  different  kind  would 
not  be  so.  According  to  the  law  merchant,  notice  of  the  dis- 
honor of  a  bill  must  be  by  the  return  mail,  for  **  promptness  is 
the  life  of  trade."  So  if  one  offers  to  take  one  hundred  dollars 
for  his  horse,  the  proposition  must  be  accepted  at  the  time;  for 
nothing  else  appearing,  his  object  is  to  sell  at  that  time.  So  the 
question  may  depend  upon  the  condition  of  the  parties.  If  one 
is  bound  and  the  other  is  foot-loose,  the  time  must  be  short,  for  it 
would  be  unreasonable  to  keep  the  parties  in  so  unequal  a  con- 
dition for  a  long  time.  This  is  our  case.  The  defendant  was 
bound  in  writing,  the  plaintiff  was  foot-loose.  If  a  storm  had 
destroyed  the  trees,  he  was  not  bound  to  complete  the  trade, 
even  after  his  conversation  with  Webb,  and  it  was  unreasonable 
to  delay  tweniy  days,  and  then  seek  to  get  the  advantage  of  an 
appreciation  in  the  value  of  the  timber,  or  of  the  fact  that  it  was 
worth  more  by  some  two  hundred  dollars  at  the  time  of  the  con- 
tract than  the  owner  supposed. 

This  delay  was  the  more  unreasonable  because  the  defendant 
earnestly  insisted  that  the  business  should  be  closed  on  the  next 
Saturday,  or  some  day  during  that  week,  which  ought  to  have 
quickened  the  plaintiff's  diligence. 

The  suggestion  that  the  delay  was  occasioned  by  the  sickness 
of  the  plaintiff's  wife  and  the  freshet  in  the  river  will  not  avail. 
Assuming  that  she  was  sick,  it  does  not  appear  how  that  made 
it  impossible  for  him  to  procure  the  notes.  As  to  the  river  be- 
ing up,  that  did  not  prevent  the  defendant's  letter  of  the  twenty- 
second  from  reaching  its  destination,  and  the  plaintiff  could  have 
crossed  in  the  same  way.  Nor  did  it  prevent  him  from  crossing 
to  make  the  tender.  It  is  true,  he  went  a  roundabout  way,  but 
his  being  able  to  do  so  repels  the  idea  of  an  impossibility. 

But  in  the  second  place,  it  is  familiar  learning  that  a  right, 
depending  upon  a  condition  precedent,  does  not  accrue  unless 
the  condition  be  performed,  although  performance  becomes  im- 
possible by  the  act  of  God.  There  is  a  diversity  between  a  con- 
dition subsequent  by  which  an  estate  is  to  be  defeated,  and  a 
condition  precedent  by  which  an  estate  is  to  be  created  or  a  right 
is  to  accrue:  Co.  lit.,  tit.  Conditions. 

The  defendant  agreed  to  convey  the  timber  to  the  plaintiff, 
provided  he  executed  the  notes  in  a  reasonable  time.  The  prin- 
ciple is  the  same  as  if  the  condition  had  been  to  execute  the 
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notes  in  ten  days.    Performance  is  necessary  to  ^ve  a  right  of 
action. 
There  is  error.   .  Judgment  reTersed,  and  a  venire  de  novo. 

CoNTRAOT  roB  Sals  ov  Tans  growing  upon  land  U  within  the  ststaM 
Iraads,  and  shoold  be  in  writing:  Puine^  v.  DtMy,  26  Am.  Deo.  470;  bat  tee, 
centra^  Smith  v.  Bryan^  69  Id.  104,  and  note. 

CoKTBAOT  VOB  Salb  ov  Land  signed  by  the  vendor  alone  and  acoepted 
by  the  vendee  binds  the  vendor,  and,  it  eeemt,  the  vendee  alio:  WorraU  v. 
Muim,  56  Am.  Deo.  330;  Old  Colony  B.  B.  Carp.  v.  Evant,  66  Id.  394,  and 
notes  eoUeoting  other  cases. 

Lbttbb  iKSDirioiBMT  Mbmobandum  whbh:  OivcHi  V.  Colder,  2  Am.  Dec 
686. 

Tihb  Fixbd  roB  Pebvobmakob  it  at  law  of  the  essenoe  of  the  oontraot, 
and  if  the  vendee  is  not  ready  to  perform  his  agreement  at  the  time  8tipa> 
lated,  the  vendor  may  elect  to  consider  the  contract  as  terminated;  Tyler  v. 
Young.  36  Am.  Dec.  116;  and  see  Shinn  v.  BoberU,  43  Id.  636;  CurtU  v.  Blair, 
69  Id.  267. 

Condition  Pbboedbnt  must  bb  Pkb?obmbd  and  proved,  to  entitle  plain* 
tiff  to  recover  on  his  contract:  Sldridge  v.  Bowe,  43  Am.  Dec.  41;  Jones  v. 
Walker,  66  Id.  667;  Oakley  v.  Morton,  62  Id.  49,  and  notes  to  these  cases. 

ExBOUTOBT  CoNTBACT  FOB  Salb  of  growing  trees  is  within  the  statute 
of  frauds:  Ely  v.  Bush,  89  N.  C.  368;  and  specific  performance  thereof  can> 
not  be  enforced  against  the  party  to  be  charged,  unless  the  contract  or  some 
memorandum  thereof  be  made  in  writing  and  signed:  Oreen  v.  North  Canh 
Una  B.  B.  Co,,  73  Id.  626,  both  citing  the  principal  case. 

CoNTBAOT  WITHIN  STATUTE  OF  Fbauds  is  binding  upon  the  party  who 
signs,  but  not  upon  the  party  who  does  not  sign:  Edwards  v.  Kelly,  8  Jones 
L.  71;  Wtuie  v.  City  qfNewbem,  77  N.  C.  462,  both  citing  the  principal  case. 

Pabty  cannot  Avail  Himself  of  the  benefit  of  the  statute  of  frauds, 
unless  he  is  a  party  to  the  contract,  and  is  to  be  charged  thereby:  Oreen  v. 
North  Carolina  B.  B.  Co*,  77  N.  C.  98;  Davis  v.  Inseoe,  84  Id.  401,  both  citing 
the  principal  case. 

The  PRINCIPAL  0A8E  IS  CITED  in  Francis  v.  Love,  3  Jones  Bq.  223,  to  the 
point  that  time  specified  for  the  performance  of  au  act  becomes,  or  may  be- 
come, of  the  essence  of  the  contract,  and  that  an  offer  made  by  letter  would 
have  the  effect  of  binding  the  writer  for  a  reasonable  time;  still,  where  there 
was  nothing  to  bind  the  other  party,  a  delay  of  six  years  in  filing  a  bill  asking 
for  specific  performance  is  an  unreasonable  time  to  keep  a  party  so  bound, 
and  it  was  said  in  effect  by  Rodman,  J.,  in  his  dissenting  opinion  in  Crook  v. 
Coxioan,  64  N.  C.  750,  that  if  assent  is  given  by  lettei  .o  a  proposition  made 
by  letter,  it  must  be  made  by  the  first  post  of  the  next  day,  unless  further 
time  is  extended  in  the  proposition,  and  that  a  delay  of  twenty-one  days  in 
giving  assent  by  letter  to  an  offer  made  by  telegram  was  unreasonable,  and 
that  the  party  making  the  offer  onght  not  to  be  bound,  citing  the  piindpal 
case  in  support  of  this  view. 

Condition  Pbbcedbnt  must  bb  Pebfobmed  to  entitle  a  party  to  recover 
the  price  as  npon  a  complete  performance,  notwithstanding  such  performanoe 
was  prevented  by  inevitable  accident:  Buffkm  v.  Baird  ie  JEUnper,  73  K.  0. 
289.  citing  the  principal  < 


Digitized  by  VjOOQ IC 


750  Mann  v.  Taylor  [N.  Carolma^ 

Mann  v.  Taylor. 

[4  JOMBt'l  L4W,  371.] 

OmAMT  OANHOV  ^M  LooATXD  WHEN  Dbsoribbb  as  bcgfiwitng  ftt  ft  stekfl^  And 
the  other  oomen  are  deeoribed  ai  pointo  at  the  end  of  ooane  and  dia- 
tanoe,  aa  aiioh  deaoriptioii  ia  Toid  on  aoooant  of  Tagne 


EjsonaEHT.    The  opinion  contains  the  facts. 
The  plaintiff  was  not  represented  by  counsel* 
Moore  and  Bryan^  for  the  defendant. 

By  Court  Psabson,  J.  The  objection  in  regard  to  the  loca* 
tion  of  the  grant  to  Dobbs  is  fatal  to  the  plaintiff's  claim,  and 
it  is  unnecessary  to  advert  to  any  of  the  other  points  made  in 
the  court  below. 

The  grant  has  two  descriptions:  1.  It  is  a  grant  of  twelve 
thousand  five  hundred  acres,  being  a  subdivision  of  tract  No.  2, 
and  it  is  bounded  by  tract  B  on  the  south  and  east,  and  by  the 
tract  T  on  the  west.  If  the  tracts  B  and  T  could  be  identified, 
this  description,  under  the  rule.  Id  cerium  est  quod  cerium 
reddi  poiest,  would  be  sufficient  to  make  out  a  location  of  the 
tract  in  question  by  aid  of  the  fact  that  it  is  a  paraUelogram, 
which  having  three  sides  known,  the  fourth  could  be  ascertained; 
but  no  proofs  were  offered  for  the  purpose  of  identifying  the 
tracts  B  and  T.  So  this  description  may  be  put  out  of  the 
case. 

The  second  description  is  in  these  words:  **  Beginning  at  a 
stake,  running  thence  north  five  hundred  chains,  thence  west 
two  hundred  and  fifty  chains,  thence  south  five  hundred  chains, 
thence  east  two  hundred  and  fifty  chains  to  the  first  station."  A 
stake  is  an  imaginary  point.  There  is  no  telling  where  it  is. 
So  the  grant  has  no  beginning,  this  description  being  void  on 
account  of  its  vagueness:  Mdssey  v.  Belide,  2  Ired.  L.  177. 
That  was  a  stronger  case  than  this;  for  the  **  stake"  at  the 
beginning  was  in  Gillespie's  line;  the  next  "stake"  was  in 
Hay  street;  the  third  "stake"  had  no  description;  and  the 
fourth  "stake"  was  in  Gillespie's  line*  The  court  say:  "Ac- 
cording to  this  description,  its  location  was  impossible,  because 
in  law  it  covered  no  land."  "  It  is  a  settled  rule  of  construction 
with  us  that  when  stakes  are  mentioned  in  a  deed  simply,  or 
with  no  other  description  but  that  of  course  and  distance,  they 
are  intended  to  designate  imaginary  points.  Every  comer  in 
this  description  is  a  stake  or  imaginary  point;"  "  two  are  said  to> 
be  in  Gillespie's  line,  and  one  in  Hay  street,  but  in  what  part 
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of  Gillespie's  line,  or  in  what  part  of  Hay  street,  the  points  am, 
can  neither  directly  nor  indirectly  be  discovered  from  this  de- 
scription." 

In  our  case, -the  beginning  is  at  a  stake;  in  other  words,  at  a 
point,  and  the  other  comers  are  points  at  the  end  of  coarse  and 
distance;  so  we  have  points  with  no  other  description  than  that 
of  course  and  distance,  and  the  main  point  or  beginning  has  no 
other  description  whateyer.  There  is  error»  and  there  must  be 
a  venire  de  novo. 

Judgment  reyersed.  

CoNTKTANCB  VoiD  vos  UNOBBTAnTTT  in  description,  when:  Lumbard  v. 
Aldrich,  28  Am.  Deo.  381;  and  that  a  deed  which  conveys  no  particular  spot 
of  ground  can  transfer  no  title:  Hart  v.  Hatokins,  6  Id.  666.  When  the  de- 
scription in  a  deed  is  so  indefinite  that  it  cannot  be  identified  with  certainty, 
the  deetl  is  void,  and  transfers  no  title:  Howard  v.  North,  51  Id.  760;  see 
also  note  to  Orant  v.  Hunsucker,  55  Id.  414,  collecting  cases  on  this  point; 
and  Xixon  v.  Porter,  ante,  p.  408,  and  note. 

Dbsckiftion  in  Plat  WmcB  Mentions  no  particular  tract  is  too  vague 
to  admit  of  the  location  of  land:  Archibald  v.  DavU,  5  Jones  L.  324.  This 
rule  applies  to  a  grant:  Hvnehey  ▼.  NichoU,  72  N.  0. 68,  both  dting  the  prla* 
oipal  4 


Sl'ATE   V.   Ross. 
[i  Jons's  L4tr,  815.]  . 

Khtbt  bt  Owneb  or  Land  and  Ersotion  of  Buildino,  against  ol^eotion 
of  tenant  at  suffsrance  in  possession,  does  not  oonstitate  an  indictable 
trespass  at  common  law. 

Indiotablk  Trbspabs  is  that  Committed  Manu  Fobti,  in  a  manner 
amounting  tp  a  breach  of  the  peace,  or  which  would  necessarily  lead  to  a 
breach  of  the  peace,  if  the  party  in  possession  were  not  overawed  by  the 
force  displayed,  and  induced  to  surrender  possession  because  resistance 
would  bo  useless. 

Whether  One  havino  Right  of  Entry  may  use  force  if  neoessary  to  exert 
his  right  is  an  unsettled  question,  according  to  common  law;  but  the 
authorities  may  be  reconciled  on  this  distinction.  One  having  a  right  of 
entry  may  use  force,  provided  it  does  not  amount  to  a  breach  of  the 
peace;  but  one  not  having  such  right  is  guilty  of  indictable  trespass  if  he 
enter  with  a  strong  hand,  under  circumstances  calculated  to  excite  terror, 
although  the  force  used  does  not  amount  to  a  breach  of  the  peaee. 

IxDiOTMBNT  f OF  forcible  trespass.    The  opinion  states  the  laois. 

WiUiam  A.  Jenkins,  aitomey^eneral,  for  the  state. 

No  counsel  appeared  for  the  defendants. 

By  Contt,  Psabson,  J.    We  are  told  hj  the  attorney-general 
that  this  was  treated  as  an  indictment  at  common  law,  for  the 
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purpose  of  giving  the  state  the  benefit  of  the  testimony  of 
Hinson,  who  was  not  a  competent  witness  in  a  proceeding  under 
the  statute.  The  question  is,  Has  the  statute  made  out  a  case 
indictable  at  common  law  ?  The  indictment  is  strong  enough, 
but  the  eyidence  does  not  maintain  the  allegations.  The  case 
made  upon  the  facts  is  this:  Hinson  sold  and  conveyed  the  land 
to  Boss,  but  remained  on  it  under  an  alleged  parol  agreement 
' '  that  he  was  to  remain  there  for  ten  years."  Boss,  in  company 
with  four  others,  went  to  the  land,  taking  with  him  a  wagon 
loaded  with  provisions,  and  some  household  furniture,  for  the 
purpose  of  taking  possession.  Hinson  was  present  and  forbade 
bhem  to  enter,  but  they  did  enter  against  his  will,  and  began  to 
erect  a  house  outside  of  the  inclosure  where  Hinson's  house  was 
situated,  and  sonfe  of  them  continued  there  for  several  weeks. 
His  honor  was  of  opinion  that  these  facts  made  out  an  offense 
iodicatable  at  common  law.    We  do  not  think  so. 

To  make  a  trespass  indictable,  it  must  be  committed  manuforti 
in  a  manner  which  amounts  to  a  breach  of  the  peace;  or,  accord- 
ing to  some  of  the  cases,  which  would  necessarily  lead  to  a 
breach  of  the  peace,  if  the  person  in  possession  is  not  overawed 
by  a  display  of  force,  so  as  to  be  induced  to  surrender  and  give 
op  the  possession  because  resistance  would  be  useless.  Un- 
less this  degree  of  force  is  resorted  to«  the  trespass  is  a  mere 
civil  injury,  to  be  redressed  by  action. 

The  courts  should  keep  a  steady  eye  to  this  distinction,  be- 
cause individuals  are  under  great  temptation  to  convert  civil 
injuries  into  public  wrongs,  for  the  sake  of  becoming  witnesses 
in  their  own  cases,  and  of  saving  costs. 

We  can  see  nothing  in  this  matter,  even  as  told  by  Hinson 
himself,  that  can  magnify  it  into  an  indictable  trespass.  There 
was  no  breach  of  the  peace — no  display  of  arms,  or  **  multitude 
of  people" — nothing  of  **  the  pomp  and  circumstance  of  war" 
calculated  to  frighten  a  man  of  ordinary  firmness.  Hinson  was 
not  expelled  and  put  out  of  possession.  His  dwelling-house  was 
not  invaded,  and  his  inclosure  was  unmolested.  It  was  at  most 
a  mere  civil  trespass. 

We  do  not  feel  at  liberty  to  take  into  consideration  the  fact 
that,  according  to  the  evidence.  Boss  was  the  owner  of  the  land, 
and  had  a  right  of  entry — the  alleged  parol  lease  for  ten  years 
being  void,  and  Hinson  being  in  effect  a  mere  tenant  at  suffer- 
ance, because  we  find  it  an  unsettled  question  whether  one  who 
has  a  right  of  entry  may  not  use  force,  if  necessary  to  assert 
his  right,  according  to  the  common  law.     It  is  not  necessary  for 
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C18  to  enter  upon  this  debatable  groond  in  order  to  dispose  of 
this  case:  1  Hawk.  P.  C.  496,  c.  28.  "It  seems  that  at 
common  law,  a  man  disseised  of  any  land  (if  he  could  not  pre- 
vail by  fair  means)  might  lawfully  regain  the  possession  thereof 
by  force.''  "  But  this  indulgence  of  the  common  law,  in  suffer- 
ing persons  to  regain  the  lands  they  were  unlawfully  deprived 
of,  having  been  found  by  experience  to  be  very  prejudicial  to 
the  public  peace,  it  was  thought  necessary  by  many  severe  laws 
to  restrain  all  persons  from  the  use  ot  such  violent  methods  of 
doing  themselves  justice." 

Blackstone,  whose  book  on  criminal  law  is  of  the  highest 
authority,  follows  Hawkins,  vol.  4,  p.  148.  "An  eighth  offense 
against  the  public  peace  is  that  of  a  forcible  entry  and  detainer, 
which  is  committed  by  violently  taking  or  keeping  possession  of 
lands  with  menaces,  force  and  arms,  and  without  the  authority 
of  law.  This  was  formerly  allowable  to  every  person  disseised, 
or  turned  out  of  possession,  unless  his  entry  was  taken  away  or 
barred."  But  this  being  found  very  prejudicial  to  the  public 
peace,  it  was  thought  necessary,  by  several  statutes,  to  restrain 
all  persons  from  the  use  of  such  violent  methods,  even  of  doing 
themselves  justice,  and  much  more  if  they  had  no  justice  in 
their  claim." 

In  Rex  Y.  TFttem,  8  T.  B.  867,  the  correctness  of  this  view  of 
the  common  law  is  questioned  in  the  remarks  which  fell  from 
the  judges  in  deliyering  their  opinions.  But  on  a  subsequent 
-day  of  the  term  they  felt  called  on  to  explain,  and  Lord  Een- 
yon  says:  "  Perhaps  some  doubt  may  hereafter  arise  respecting 
what  Mr.  Sergeant  Hawkins  says,  *  that  at  common  law  the  party 
may  enter  vnth  force  into  that  to  which  he  has  a  legal  title; '  but 
wiUiout  giving  any  opinion  concerning  that  dictum  one  way  or 
the  other,  but  leaving  it  to  be  proved  or  disproved  whenever 
that  question  shall  arise,  all  we  vnsh  to  say  is,  that  our  opinion 
in  this  case  leaves  that  question  untouched;  it  appearing  by 
this  indictment  that  the  defendants  unlawfully  entered,  and 
therefore  the  court  cannot  intend  that  they  had  any  title."  That 
was  upon  a  demurrer. 

So  in  State  Y.  Whitfield,  8  Ired.  L.  816,  the  court  throws  a  doubt 
upon  the  view  of  the  common  law  as  laid  down  by  Hawkins 
and  Blackstone,  and  reference  is  made  to  Wilson's  case. 
But  the  matter  was  before  the  court  upon  a  motion  in  arrest  of 
judgment,  and,  as  was  done  in  Wilson's  case,  the  point  is  left 
undecided.  Perhaps  it  will  be  found  that  the  authorities  may 
be  reconciled  on  this  distinction.     One  having  a  right  of  entry 
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may,  at  common  law,  use  force,  provided  it  does  not  amount  to 
an  actual  breach  of  the  peace;  whereas  one  not  having  a  right 
of  entry  is  guilty  of  a  trespass,  indictable  at  common  law,  if  he 
enters  with  a  strong  hand,  under  circumstances  calculated  to 
excite  terror,  although  the  force  used  does  not  amount  to  a  breach 
of  the  peace.  This,  however,  is  merely  a  suggestion.  Venire 
de  novo. 
Judgment  reversed.  

What  Land-owner  mat  Do  to  Takb  Possession  of  his  Land-^Riort 
OF  Landlord  to  Enter  after  Termination  of  Lease. — It  waa  early  aet- 
tled  by  the  English  common  law  that  the  o^'ner  having  the  right  to  poaaea- 
eion  might  enter  the  premiaea  by  force,  and  repoaaeaa  himself  of  the  land,  and 
although  perhapa  liable  to  the  public  for  a  breach  of  the  peace,  che  lessee  could 
maintain  no  action  against  him.  Parke,  B.,  in  rendering  the  opinion  in  /7ar- 
vey  V.  Brydges,  14  Mee.  &  W.  437*  said  "  that  where  a  breach  of  the  peace  is 
committed  by  a  freeholder,  who  in  order  to  get  into  poasession  of  hia  land 
assaults  a  person  wrongfully  holding  possession  of  it  against  his  will,  although 
tho  freeholder  may  be  responsible  to  the  public  in  the  shape  of  an  indictment 
for  a  forcible  entr7,  he  is  not  liable  to  the  other  party.  I  cannot  aee  how  it 
13  possible  to  doubt  that  it  is  a  perfectly  good  justification  to  say  that  the 
plaintiff  was  in  possession  of  the  land  against  the  will  of  the  defendant,  whc 
was  the  owner,  and  that  he  entered  upon  it  accordingly,  even  though  in  so 
doing  a  breach  of  the  peace  waa  committed."  This  doctrine  is  maintained 
and  affirmed  in  Taylor  v.  Cole,  3  T.  R.  292;  Argent  v.  Durrani^  8  Id.  304; 
Davison  v.  Wilson,  11  Ad.  &  EL,  N.  S.,  890;  Pollen  v.  Brewer,  7  C  B.,  N.  S., 
871;  Davis  v.  Burrell,  10  C.  B.  821;  Kavanagh  v.  Oudge,  7  Man.  &  O.  316; 
Butcher  v.  Butcher,  7  Barn.  &  Cress.  399;  in  Turner  v.  MeymoU,  1  Bing.  158, 
this  rule  was  held  to  apply  to  a  case  where  the  landlord,  after  the  termination 
of  the  lease,  went  upon  the  premises  and  broke  open  the  house  occupied  by 
the  tenant  for  the  purpose  of  regaining  i>o8ses8ion;  ao  in  Taunton  v.  Coster,  7 
T.  R.  431,  it  was  said  that  though  the  landlord  had  entered  and  dispoaseaaed 
tho  tenant  by  force,  there  could  be  no  doubt  of  his  right  to  enter  upon  the 
land  at  the  expiration  of  the  term,  and  that  there  was  not  the  aUghtest  pre- 
tense for  considering  him  as  a  trespasser;  while  in  Blades  v.  Higgs,  10  C.  B., 
N.  S.,  713,  the  rule  was  held  to  apply  as  well  to  an  entry  for  the  recovery  of 
chattels  as  for  the  possession  of  limd. 

CoNFLicmJO  Authorities.— //tZ&iry  v.  Oay,  6  Car.  &  P.  284,  and  Newton 
V.  ffarland,  1  Man.  &  O.  644,  are  in  direct  conflict  with  the  doctrine  atated 
above.  The  former  was  a  case  where  the  tenant  had  promised  to  leave  on  a 
particular  day  but  afterwards  refused  to  do  so,  and  the  court  held  that  the 
landlord  waa  not  justified  in  using  force  to  expel  the  tenant's  wife  from  the 
house  and  in  putting  the  tenant'a  furniture  into  the  street.  The  latter  case 
held  that  a  landlord,  in  order  to  regain  possession  after  the  expiration  of  his 
tenant's  term,  was  not  justified  in  using  force  in  expelling  the  tenant,  and  that 
possession  so  acquired  waa  not  sufiBcient  to  vest  possession  in  the  landlord 
with  relation  to  the  termination  of  the  term.  These  cases,  however,  are  ex- 
pressly overruled  by  the  later  authorities  cited  supret, 

American  Doctrines.— The  weight  of  authority  in  the  United  States 
seema  to  be  in  accord  with  the  established  Engliah  doctrine,  namely,  that  the 
landlord  may,  after  the  expiration  of  the  tenant'a  term,  when  not  prevented 
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1^  statatory  enaotment,  enter,  and  forcibly  eject  the  tenant,  being  liable  to 
indictment  only  when  the  force  so  employed  amounts  to  a  breach  of  the  peace. 
The  authorities,  however,  upon  this  question  are  somewhat  conflicting,  and 
it  will  be  the  purpose  of  this  note  to  first  collect  those  upon  the  point. 

WTien  Oumer  may  Enter  and  Forcibly  Eject  Tenant  after  Expiration  of  hi9 
Term, — If  the  owner,  having  a  right  of  entry,  enter  upon  the  land  with  force, 
and  turn  the  tenant  out  of  possession,  after  the  expiration  of  his  term,  the^ 
landlord  is  not  liable,  in  an  action  for  damages,  to  the  tenant  for  thus  dispos- 
sessing him:  Hyatt  V.  Wood,  4  Johns.  150;  S.  C,  4  Am.  Dec  258;  although 
liable  to  indictment  for  forcible  entry:  Ives  v.  Ives,  13  Id.  235;  Jackson  v. 
Morse^  16  Id.  197;  S.  C,  8  Am.  Dec.  306;  Wilde  v.  CantiUon,  1  Johns.  Cas, 
123;  Broum  v.  Cram,  1 N.  H.  169;  People  v.  Field,  62  Barb.  198;  Fuhr  v.  I>eanr 
26  Mo.  116;  Bowler  v.  Eldredge,  18  Conn.  1;  Scribner  v.  Beach,  47  Am.  Dec- 
625;  Miner  v.  Stevens,  I  Cush.  482.  The  owner  of  the  legal  title,  after  gain* 
ing  possession,  may  use  force  in  repelling  any  attempt  to  expel  him:  Tribble 
▼.  Dramsy  7  J.  J.  Marsh.  599;  8.  C,  23  Am.  Dec  439.  So  where  a  tenant 
at  will  of  a  house,  after  demand  of  rent  and  notice  to  quit,  refused,  it  was 
held  that  he  could  not  maintain  an  action  against  the  landlord  for  entering 
with  force  and  taking  away  the  windows  and  doors:  Meader  v.  Stone,  7  Met* 
147;  Mugford  v.  Richardson,  6  Allen,  76;  and  an  entry  by  the  landlord  in 
such  case,  without  expelling  the  tenant,  is  su£Bcient  to  revest  the  title  in 
him:  Owl  V.  Lowell,  19  Pick.  25;  nor  can  the  tenant  maintain  an  action  against 
a  purchaser  of  the  legal  title  for  forcibly  entering  and  ejecting  his  family,  or 
removing  his  furniture:  Curtis  v.  Oalvin,  1  Allen,  215,  although  the  furniture 
remained  without  shelter,  and  was  rained  upon  and  damaged,  before  again 
coming  into  the  possession  of  the  owner:  Clarh  v.  Keliher,  107  Mass.  406; 
and  an  action  will  not  lie  in  favor  of  a  tenant  at  sufferance,  and  against  the 
landlord,  for  entering  and  removing  a  partition  from  the  tenant's  office:  Moore 
Mason,  Id.  406.  Assuming  that  the  tenancy  has  expired,  **  the  landlord  may 
take  possession  by  any  means  short  of  personal  violence;  ....  he  may  break 
into  a  dwelling-house  for  the  purpose;  ....  he  may  remove  goods  which  he 
finds  there;  ....  he  may  protect  that  possession,  as  well  against  the  indi- 
vidual who,  in  violation  of  his  contract,  has  attempted  to  wrong  hini,  aa 
against  a  stranger  who  intrudes  upon  his  possession: "  Todd  v.  Jackson,  25 
N.  J.  L.  525;  Sage  v.  Harpending,  49  Barb.  166;  and  if  the  tenant,  after  a 
reasonable  opportunity,  neglects  or  refuses  to  remove  his  chattels,  the  land- 
lord may  remove  them:  Stems  v.  Sampson,  59  Me.  668;  Sellam  v.  Janson,  17 
Pa.  St.  467 — in  this  case  the  removal  took  place  during  the  absence  of  the 
tenant;  and  if  the  owner  of  the  land  forcibly  break  into  the  dwelling-house  of 
the  tenant,  and  commit  an  assault  and  battery  upon  him,  still  the  landlord  can- 
not be  held  liable  in  an  action  for  damages  for  the  forcible  entry:  Sampson  v.. 
Henry,  13  Pick.  36.  Thus,  where  the  owner  entered  the  premises  after  the 
termination  of  tho  term,  and  removed  com,  he  was  held  not  liable  to  the  ten- 
ant in  trespass:  Wickham  v.  Freeman,  12  Johns.  183.  The  principle  that  the 
owner,  having  the  right  to  possession,  may  enter  and  forcibly  eject  a  tenant 
after  the  expiration  of  his  term,  or  that  he  may  eject  one  who,  without  right, 
has  mere  naked  possession,  is  fully  sustained  by  Johnson  v.  Ilannahnn,  1 
Rtrobh.  L.  313;  Sttllivan  v.  Carherry,  67  Me.  531;  Jackson  v.  /Vinw^,  9  Wend. 
201;  Beecher  v.  ParmeU,  31  Am.  Dec.  6a3;  Overdeer  v.  Lewis,  37  Id.  440,  and 
note;  Low  v.  ElweU^  121  Mass.  309,  this  latter  case  collecting  and  discussing 
the  authorities  on  this  subject  at  considerable  length. 

When  Owner  may  not  Entek  with  Force.— There  are  some  authori- 
ties which  maintain  the  doctrine  that  the  owner,  having  the  right  to  posses* 
■ion,  has  no  right  to  enter  and  forcibly  eject  the  party  in  possetsion,  and  that 
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by  so  doing  he  rendera  himself  liable  in  «  civil  action  to  the  person  receiving 
the  injury.  These  oases,  however,  have  met  with  severe  criticism,  and  some 
of  them  have  been  expressly  overmled  in  the  state  where  rendered.  In  Ver- 
mont, under  her  statute  of  forcible  entry  and  detainer,  the  court,  in  DusUn 
V.  Coiodry,  23  Vt.  631,  after  a  lengthy  review  of  the  authorities,  held  that 
where  a  tenant  who  had  held  over  after  the  expiration  of  his  term,  and  had  had 
notice  to  quit,  was  forcibly  ejected  by  the  party  having  title  and  right  of 
entry,  the  entry  was  unlawful,  and  that  the  tenant  might  maintain  an  action 
and  recover  damages.  They  further  held  that  it  would  make  no  difference 
that  the  tenant  had  agreed  to  leave  by  a  certain  time,  and  that  if  he  did  not 
do  so  the  landlord  might  eject  him  and  his  effects  in  any  manner  he  chose. 
This  is  no  doubt  an  extreme  case,  and  has  met  with  severe  criticism.  It  was 
overruled  in  Musaey  v.  ScoUy  32  Id.  82,  where  it  was  held  that,  under  the 
same  statute,  the  owner  of  the  premises  might  enter  during  the  absence  of 
the  tenant  and  take  possession,  even  though  he  broke  open  a  door  to  gain 
admission  to  the  house.  See  also  4  Am.  L.  Rev.  429  et  seq.  In  Flc^ 
herly  v.  Andrews,  2  £;  D.  Smith,  529,  it  was  said  that  though  the  tenancy 
liad  terminated,  the  landlord  had  his  remedy  by  statute,  and  was  not  justi- 
fied in  ejecting  the  tenant  by  force,  even  under  an  agreement  to  surrender. 
See  also  Krevet  v.  Meyer,  24  Mo.  107;  Larkin  v.  Avery,  23  Conn.  304;  Noel 
V.  McCrory,  7  Coldw.  623.  Nor  for  a  breach  of  covenant  contained  in  the 
lease:  Fox  v.  Briasac,  15  CaL  223.  That  the  landlord  may  remove  the 
tenant  and  his  goods  peaceably,  but  that  he  has  no  right  to  take  oat  windows 
and  doors,  remove  effects,  or  assault  the  tenant  when  resisted,  see  Common* 
wealth  V.  Haley,  4  Allen,  318;  Sampeon  v.  Henry,  11  Pick.  379;  Adams  v. 
Adams,  7  Phila.  160;  but  see  the  Massachusetts  cases  cited  supra.  Although 
the  entry  may  be  lawful,  if  the  tenant  be  thrust  out  with  violence,  the  land- 
lord is  liable  in  damages:  Moore  v.  Boyd,  24  Me.  242;  and  even  after  notice 
to  quit,  the  owner  is  liable  for  any  abuse  of  authority:  Brock  v.  Berry ^  31  Id. 
293;  such  abuse  will  render  him  a  trespasser  from  the  beginning:  Whitney  v. 
Sweet,  22  N.  H.  10;  S.  C,  53  Am.  Dea  228;  Page  v.  DePuy,  40  IlL  606, 
In  Illinois,  the  statute  of  forcible  entry  and  detainer  has  taken  away  the 
oommon-law  right  of  entry  by  force;  and  an  action  of  trespass  for  damages 
will  lie  in  favor  of  a  tenant,  and  against  the  owner  of  the  fee,  for  such 
entry.  The  tenant,  in  such  case,  is  entitled  to  exemplary  damages  for  the 
invasion  of  his  possession:  Beeder  v.  Purdy,  41  IlL  279;  Doty  v.  Burdict,  83 
Id.  473.  But  the  landlord  is  not  liable  when  his  right  is  exercised  in  a 
peaceable  manner:  Dean  v.  Comstock,  32  Id.  173;  Fabri  v.  Bryan,  80  Id.  182. 
FoROiBLB  Trespass  can  only  bb  GoMMtrrED  by  a  demonstration  of  force 
amounting  to  a  breach  of  the  peace,  or  directly  tending  to  it,. or  such  force  as 
is  calculated  to  intimidate  or  put  in  fear:  State  ▼•  Covingtoti,  70  N.  G.  71, 
oiting  the  principal  case. 


Giles  v.  Palmeb. 

[4  Joms's  Law,  886.] 
Title  Held  bt  Defendant  as  Trustee  may  be  T&aksfkbbed  by  m1« 

under  an  execution  against  him. 

Ejectment.  The  opinion  states  the  facts. 
Bailey  and  Ibwle,  for  the  plaintiff. 
Chraham,  for  the  defendant. 
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By  Court,  Nash,  G.  J.  The  defense  offered  in  this  action 
cannot  avail  the  defendant  here.  The  defendant  holds  the  land 
in  question  as  trustee  for  his  wife;  as  such,  the  legal  title  is  in 
him.  The  lessor  of  the  plaintiff  is  the  purchaser  of  the  land  at 
a  sheriff's  sale,  under  an  execution  against  the  defendant.  A 
purchaser  at  a  sheriff's  sale  succeeds  to  all  the  rights  of  the  de- 
fondant  in  the  execution;  that  is,  acquires  the  interest  the  latter 
had,  whatever  that  may  be,  in  the  state  it  was  in  at  the  time  the 
execution  was  levied:  Buiherford  v.  Green,  2  Ired.  Eq.  121.  The 
defendant  in  the  execution  cannot  deny  the  purchaser's  right 
to  stand  in  his  shoes.  Should  the  plaintiff  in  this  case  attempt 
to  deprive  the  trustee  of  the  possession  of  the  premises,  the  rem- 
edy of  the  cegiui  que  trust  will  be  in  a  court  of  equity. 

There  is  error  in  the  judgment  below,  and  by  consent  of  the 
defendant,  judgment  is  rendered  for  the  plaintiff. 

Judgment  reversed.  

PcTBCHASXR  AT  Shsbijt*8  Salx  Aoquisxs  whatoYer  posseeaion  the  de- 
fendant in  the  execution  had:  Gingrich  v.  FoUz,  57  Am.  1)ec  631;  Stump  v. 
Jlinry,  61  Id.  300;  Whipple  v.  Farrar,  64  Id.  99;  and  such  title  will  support 
an  action  of  ejectment:  Snavely  v.  Wagner,  45  Id.  640;  Lyerly  v.  Whtfler,  53 
Id.  414;  but  should  the  execution  defendant  be  a  trustee,  the  purchaser  may 
be  enjoined  from  taking  possession  by  the  etttui  que  irusti  Tally  v.  Reed,  74 
N.  C.  469-470;  Blackmer  v.  Phillipe,  67  Id.  343,  both  citing  the  principal 
case. 

That  Dztendaut  in  Ezscution  happened  to  be  a  trustee  does  not  affect 
the  title  acquired  by  a  purchaser  at  execution  sale:  Parmer  v.  OileSf  5  Jones 
Eq.  79;  be<»use  a  levy  and  sale  would  divest  him  of  the  legal  title:  Moore 
▼.  Byer$f  65  N.  C.  243,  both  citing  the  principal  case.  Where,  however, 
the  defendant  holds  the  legal  title  as  a  trustee,  and  without  any  beneiicial  in- 
terest therein,  the  better  opinion  is  that  an  execution  sale  against  him  is  en- 
tirely inoperative:  Freeman  on  Executions,  sees.  173, 181;  Smith  v.  MeCann^ 
24  How.  39& 
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DUPBEE   V.   DUPBEE. 

[i  Joiiu's  Law.  887.] 

Pbisumftion  doks  not  Abise  vbom  Purchase  of  a  particular  estate  in  land 
by  a  remainderman  or  reversioner  that  an  adjustment  of  a  claim  which 
the  vendee  has  against  the  vendor  is  embraced  in  such  purchase. 

Action  mat  bb  Maintainkd  bt  Rbmaindbbman  or  reversioner  after  the 
purchase  by  him  of  a  partiouUr  estate,  for  waste  committed  before. 

Trespass  on  the  case  in  the  nature  of  waste.  The  land  in  con- 
troveray  belonged  to  Redmond  Dupree  and  Willis  Dupiee  in 
fee,  and  the  latter  assigned  his  interest  to  the  former  before  the 
commission  of  the  waste  alleged.     The  defendant  in  this  action » 
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Elizabeth  Dupree,  was  the  widow  of  said  Willis,  and  having  dis- 
sented from  her  husband's  will,  was  assigned  as  dower  the  land 
in  dispute.  It  was  proved  that  Abram  and  Elizabeth  had  jointly 
cultivated  the  said  premises,  and  that  the  former,  with  the  con- 
sent of  the  latter,  had  cut  down  trees  and  cleared  a  portion  of 
the  said  land  and  put  it  into  cotton.  The  plea  of  accord  and 
satisfaction,  relied  upon  by  defendants,  was  sought  to  be  sus- 
tained by  proof  tending  to  show  that  the  estate  of  Elizabeth  was 
worth  two  thousand  dollars.  They  also  produced  a  treaty  for 
the  sale  of  her  right,  and  a  deed  showing  that  a  consideration  of 
one  thousand  seven  hundred  and  fifty  dollars  had  been  paid  by 
plaintiff  to  her,  for  the  conveyance  of  the  land  by  her  to  him. 
Defendants  contended  that  this  action  could  not  be  maintained, 
for  the  reason  that  plaintiff  had  purchased  said  estate  after  the 
waste  alleged  had  been  committed.  The  court  below  held  that 
the  plea  of  accord  and  satisfaction  was  not  sustained,  and  that 
plaintiff's  cause  of  action  was  not  barred  by  the  purchase  of  the 
dower  interest  after  the  waste  was  committed.  Exceptions  and 
api>eal  by  defendants. 

B.  F.  Moore,  for  the  plaintiff. 

Bodman,  for  the  defendants. 

By  Ootirt,  Battle,  J.  The  defendants  objected  to  the  plain- 
tiff's recoveiy,  upon  two  grounds:  1.  Because  of  an  accord  and 
satisfaction;  2.  Because  the  plaintiff  had  purchased  the  life 
estate  of  the  defendant  Elizabeth  Dupree  before  the  commence- 
ment of  his  action. 

We  are  of  opinion  that  there  was  no  evidence  to  support  the 
first  objection,  and  that  in  law  the  second  is  not  tenable. 

1.  The  only  testimony  offered  to  prove  the  accord  and  satis- 
faction was  the  treaty  between  the  parties  for  the  purchase  of 
the  defendant  Elizabeth's  life  estate,  and  the  deed  by  which  it 
was  conveyed  to  the  plaintiff,  upon  the  payment  of  the  price  by 
him.  We  are  unable  to  perceive  any  such  necessaiy,  or  even 
probable,  connection  between  that  transaction  and  tiie  adjust- 
ment of  the  damages,  which  the  plaintiff  had  a  right  to  cdaim 
for  the  injury  done  to  the  land  by  the  defendants,  as  to  make 
4he  one  a  settlement  and  compensation  for  the  other.  In  all 
the  cases  cited  and  relied  upon  by  the  counsel  for  the  defendant, 
where  one  thing  is  presumed  from  another,  the  presumption  is 
founded  upon  tiie  principle  that  the  one  is  ordinarily  the  conse- 
quence of  the  other. 

Thus  as  it  is  common  in  England  for  the  purchaser  of  goods 
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to  give  his  note  for  the  price,  a  note  given  after  the  purchase  of 
goods  is,  in  the  absence  of  direct  proof,  presumed  to  have  in- 
cluded the  price  of  such  goods:  MvUrie  v.  Harris^  1  Moo.  &  H. 
822.  So  an  order  for  money  is  not  usually  left  in  the  hands  of 
the  drawee,  unless  the  money  has  been  paid.  Hence  the  pos- 
session of  the  order  is  admitted  as  evidence  of  the  payment: 
Blount  V.  Siarkey,  Tay.  110.  So  of  all  the  other  cases  where 
such  presumptions  have  been  allowed;  and  they  cau  never  be 
safely  admitted  unless  observation  and  experience  have  shown 
that,  in  the  large  majority  of  instances,  certain  facts  have  caused, 
or  been  followed  by,  certain  results.  Can  it  be  shown  from 
observation  and  experience  that  the  purchase  of  a  particular 
estate  in  land  by  a  reversioner,  or  remainderman,  usually  em- 
braces an  adjustment  of  the  claim  for  damages  which  the  pur- 
chaser may  have  against  the  vendor?  Is  it  so  in  the  analogous 
case  of  a  purchase  by  a  remainderman  of  a  life  estate  in  slaves, 
or  other  personal  property?  It  may  perhaps  be  said,  and  said 
truly,  that  such  instances  are  too  rare  for  the  production  of  any 
such  cases.  If  so,  it  will  be  rather  hazardous  to  lay  down  any 
rule  of  presumption  on  the  subject.  The  fact  might  be  so,  or  it 
might  not  be  so.  It  is  a  mere  matter  of  conjecture,  and  con- 
jecture is  no  proof  in  favor  of  him  who  is  bound  to  make  proof: 
Sutton  V.  Madre,  2  Jones  L.  320.  We  therefore  agree  with  his 
honor  that  there  was  no  evidence  given  in  support  of  the  plea 
of  accord  and  satisfaction. 

2.  The  second  objection  is  founded  upon  the  idea  that  there 
must  exist  a  particular  estate,  and  a  reversion  at  the  time  when 
the  action  is  brought,  as  well  as  when  the  waste  was  committed. 
In  support  of  this,  the  counsel  for  the  defendants  relies  upon  the 
authority  of  Co.  Lit.  85  b,  where  it  is  is  said:  "Note,  after 
waste  done,  there  is  a  special  regard  to  be  had  to  ihe  continu- 
ance of  the  reversion  in  the  same  state  that  it  was  at  the  time  of 
the  waste  done;  for  if,  after  the  waste,  he  granteth  it  over, 
though  he  taketh  back  the  whole  estate  again,  yet  is  the  waste 
dispunishable;  so  if  he  grant  the  reversion  to  the  use  of  himself 
and  his  wife,  and  of  his  heirs,  yet  the  waste  is  dispunishable, 
and  so  of  the  like;  because  the  estate  of  the  reversion  continueth 
not,  but  is  altered,  and  consequently  the  action  of  waste  tot 
waste  done  before  (which  consists  in  privity)  is  gone." 

The  counsel  referred  also  to  the  case  of  Bacon  v.  Smiih,  Al 
Eng.  Com.  L.  671,  where  Patteson,  J.,  in  remarking  upon  this 
passage  said:  "  It  had  immediate  reference  to  the  old  form  of 
action,  but  the  rule  equally  applies  to  an  action  on  the  case  in 
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Che  nature  of  waste/*  It  is  unDecessaxy  for  us  to  inquire  whether 
if  the  plaintiff  in  the  present  case  had  granted  away  his  rever- 
sion he  could  have  maintained  his  action.  If  he  could  not»  it 
would  not  be  for  the  want  of  privity,  simply  because  privity  is 
not  now  necessary  to  the  action  on  the  case  in  the  nature  of 
waste.  Instead  of  being  confined,  as  the  old  action  of  waste  v^as, 
to  the  owner  of  the  inheritance  against  his  immediate  tenant  for 
life  or  years,  it  may  be  brought  by  a  person  in  remainder  or 
reversion  for  life  or  years  as  well  as  in  fee  or  in  tail,  and  against 
a  stranger  as  well  as  against  a  tenant:  Oreen  v.  Cole,  2  Saund. 
252,  note  7;  Williams  v.  Lanier,  Busb.  L.  30;  Doner  v.  Gregory, 
1  Jones  L.  100.  It  may  be  brought  also  in  the  tenuit  against 
a  tenant  after  the  term  for  life  or  years  has  expired:  Kinlyside 
V.  Thornton,  2  W.  Black.  1111.  Privity,  then,  not  being  essential 
to  the  maintenance  of  the  action,  we  are  not  aware  of  any  prin- 
ciple which  forbids  a  suit  by  a  remainderman  or  reversioner 
after  the  purchase  by  him  of  a  particular  estate  for  waste  done 
before. 

The  counsel  contends  that  the  right  to  damages  is  an  incident 
to  the  tenure,  and  that  when  the  plaintiff  has,  by  his  own  act, 
put  an  end  to  the  tenure,  the  incident  must  be  extinguished 
with  it;  but  we  have  seen  that  the  right  to  damages  for  the  waste 
does  not  depend  on  the  tenure,  and  of  course  the  inference 
that  it  must  cease  with  it  cannot  be  legitimately  drawn. 

There  is  no  error  in  the  judgment,  and  it  must  be  afiirmed. 

Judgment  affirmed. 

Action  or  Waste,  when  it  may  and  may  not  be  maintained  by  a  remain- 
derman or  reversioner:  Pynehon  v.  Steams,  45  Am.  Deo.  207;  KUmenee  v. 
Sieere,  53  Id.  621;  MUea  v.  MUes,  64  Id.  362,  and  note  370. 

When  One  Thing  is  Pbbsitmed  from  Another,  it  ia  foonded  upon  th» 
principle  that  the  thing  presumed  ia  ordinarily  the  consequence  of  that  from 
which  the  presumption  is  raised:  Kennedy  ▼.  WilUammm,  6  Jones  L.  287» 
siting  the  principal  case. 


Ghasiebn  v.  P&ilijfs. 

[4  Joncs'fi  Law,  459.] 

Ptbckaseb  at  Sheriff's  Sale  under  Venditioni  Exponas,  who  is  not  a 

party  to  the  proceedings,  need  not  show  that  all  preliminary  proceedings 

liave  been  taken,  and  daly  set  out  upon  the  record. 
DncRiPTiON  OF  Land  in  Levy  as  being  **  three  tracts  of  land  on  oaney 

fork,  containing  throe  hundred  and  sixty  acres,"  is  too  vague  and  indafi* 

oite  to  identify  any  land. 
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Salb  07  Land  Madb  under  Levy,  the  description  in  which  is  insnfficient^ 
cannot  be  made  good  by  proof  of  facts  not  set  oat  as  part  of  the  descrip- 
tion. 

Ejectuent.  The  defendant  claimed  title  to  the  land  in  con- 
troversy through  one  Allison,  who  was  a  purchaser  at  a  sheriff's 
sale.  The  levy  mentioned  in  the  opinion  is  as  follows:  "  Levied 
this  execution  on  twenty  head  of  hogs  and  ten  head  of  sheep, 
and  all  of  L.  Higdon's  standing  crop  of  com,  wheat,  and  lye, 
and  three  tracts  of  land,  containing  three  hundred  and  sixty 
acres  on  Caney  fork."  The  description  of  the  land  contained 
in  the  venditioni  exponas  is  sufficiently  set  out  in  the  opinion,  as 
are  all  other  facts  necessary  to  an  understanding  thereof,  ex- 
cept that  the  defendant  proved  that  the  personal  property  men- 
tioned in  the  levy  was  sold  prior  to  the  issuance  of  the  vendir 
iioni  exponas;  but  he  did  not  prove  how  the  money  acquired  at 
the  sale  had  been  applied.  Verdict  and  judgment  for  the  de- 
fendant; plaintiff  appealed. 

Baxter f  for  the  plaintitf. 

N.  W,  Woodjln  and  Oaiiher^  for  the  defendant. 

By  Coui^t,  Peabson,  J.  The  levy  (supposing  it  to  be  sufficient) 
and  return  of  the  executions  gave  the  county  court  jurisdiction, 
so  as  to  make  applicable  the  rule,  Omnia  prcesumuntur  rile  esse 
acta,  in  favor  of  a  third  person,  who  is  a  purchaser  under  the 
sheriff's  sale.  The  venditioni  exponas  gave  the  sheriff  power  to 
sell.  If  the  sale  made  under  it  could  be  treated  as  a  nullity,  by 
reason  of  a  supposed  irregularity  in  not  setting  out,  either  upon 
the  record  of  the  county  court,  or  in  the  vendUioni  exponas,  what 
disposition  had  been  made  of  the  personal  property  levied  on, 
all  prudent  persons  would  be  deterred  from  bidding  for  land  at 
sheriff's  sale.  Accordingly,  it  is  established,  by  several  decisions 
of  this  court,  to  be  against  public  policy  to  require  persons  who 
are  not  parties  to  the  proceedings  to  see,  at  their  peril,  that  all  the 
preliminary  proceedings  have  been  taken,  and  duly  set  out;  such 
as  notice  to  the  debtor,  advertisement  by  the  sheriff,  a  regular 
postponement  of  the  sale— where  it  is  made  on  any  day  of  the 
return  term  other  than  Monday — that  the  debtor  had  no  goods 
and  chattels,  or  that  the  goods  and  chattels  levied  on  had  been 
otherwise  duly  disposed  of:  Jones  v.  Austin,  10  Ired.  L.  20;  Eeid 
T.  Largent,  4  Jones  L.  454. 

In  regard  to  the  sufficiency  of  the  description  of  the  land,  set 
put  in  the  levy,  we  do  not  concur  in  the  view  taken  by  his  honor. 
The  statute  requires  that  the  levy  should  specify  the  land, 
*'  where  situate,  on  what  watercourse,  and  whose  land  adjoins." 
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Huggins  v.  Ketchum,  4  Dev.  &  B.  L.  414,  Smilh  v.  Low,  2  Ired. 
L.  457,  and  other  cases,  decide  that  the  precise  mode  of  descrip- 
tion used  in  the  statute  need  not  be  pursued,  but  that  any  other 
mode  of  description  will  answer,  provided  the  land  is  as  clearly 
identified  by  it  as  it  would  be  if  the  description  required  by  the 
statute  had  been  given;  for  instance,  the  debtor's/'  home  place," 
or  ''  Lynn  place."  This  departure  is  permitted,  on  the  ground 
that  the  object  of  the  statute,  in  requiring  a  description,  being 
to  inform  the  sheriff  what  land  he  was  to  sell,  and  to  enable 
bidders  and  other  persons  to  know  what  land  was  offered  for 
sale,  may  be  as  well  effected  by  other  modes  of  description  as 
that  indicated  in  the  statute;  and  consequently  another  mode 
of  description  will  suffice,  provided  the  land  is  thereby  as  well 
identified. 

The  description  made  in  the  levy  in  this  case  is,  **  three  tracts 
of  laud  taken  as  the  property  of  Leonard  and  William  Higdon, 
on  Caney  fork,  containing  three  hundred  and  sixty  acres." 
This  description  is  as  vague  and  indefinite  as  could  well  be; 
it  describes  no  specific  land-— does  not  even  say  whether  the 
three  tracts  are  in  detached  parcels  or  adjoin  each  other,  or  how 
much  each  contains.  Several  vritnesses  swear  that  one  of  the 
tracts  was  well  known  in  the  neighborhood  as  the  properly  of 
Leonard  Higdon,  was  his  residence,  and  that  he  owned  no  other 
land  in  the  county,  and  they  conclude  **  that  the  land  would  be 
as  well  known  by  the  description  in  the  levies  as  by  any  other, 
and  as  well  known  as  if  described  according  to  the  requisitions 
of  the  statute."  This  conclusion  could  not  be  established  by 
the  oath  of  fifty  witnesses;  for  the  simple  reason  that  it  is  im- 
possible for  it  to  be  true. 

The  witnesses  and  his  honor  in  the  court  below  fell  into  error 
by  not  distiuguishing  between  that  which  is  a  part  of  the  de- 
scription and  that  which  is  merely  evidence  of  a  collateral  fact. 
If  the  description  had  contained  these  additional  words,  **  one 
of  the  said  tracts  being  the  residence  of  Leonard  Higdon,  and 
the  other  two  tracts  adjoining  the  same,"  then  the  facts  stated 
by  these  witnesses  would  have  established  the  truth  of  the  con- 
clusion; but  without  this  addition  to  the  description,  the  fact 
that  Leonard  Higdon  resided  on  one  of  the  tracts  vnis  simply 
collateral,  and  the  insufficiency  of  the  description  could  be  in 
uo  wise  aided  by  it.  How  cotdd  that  fact  enable  the  sheriff  to 
tell  what  land  he  was  to  sell,  or  enable  bidders,  or  other  persons, 
to  know  what  land  he  was  selliug?  They  had  to  be  governed 
by  the  description  set  out  in  the  levy,  and  that,  as  we  have  seen, 
was  too  vague  and  indefinite  to  identify  any  land. 
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If,  although  the  description  in  a  levy  is  not  sufficient,  a  sale 
under  it  can  be  made  good  by  proof  of  facts  which  are  not  set 
out  as  part  of  the  description,  the  effect  will  be  to  defeat  the 
operation  and  purposes  of  the  statute,  and  allow  land  to  be  sold 
without  the  safeguards  which  the  legislature  has  provided  against 
fraud  and  surprise:  PhiUipse  v.  Eigdon,  Busb.  L.  880. 

The  court  erred  in  leaving  ''  the  point  as  to  the  sufficiency  of 
the  proofs  to  identify  the  land  to  the  jury  as  a  question  of  fact,'' 
and  the  plaintiff  was  entitled  to  the  instruction  asked  for, 
« that  the  evidence  was,  in  law,  insufficient  to  establish  that 
point,"  because  there  was  no  part  of  the  description  to  which 
the  evidence  was  applicable.  In  directing  the  jury  to  inquire 
*'  whether  this  description  is  as  certain  [i,  e.,  locates  the  land  as 
definitely]  as  that  required  by  the  statute,"  his  honor  evidently 
confounds  the  description  in  the  levy  with  the  proof  offered  in 
iregard  to  matter  to  which  no  part  of  the  description  referred* 
Venire  de  novo. 

Judgment  reyersed 

PuRGHASEBS  ABB  NOT  KiQXTiBBi)  to  look  into  the  regularity  of  jadgments 
•and  execatione  under  which  they  parchaee:  Minor  v.  Prtsideni  etc  qfNaicka^ 
43  Am.  Deo.  488,  note  499;  and  when  not  plaintiff  in  the  execution,  they  need 
not  show  the  judgment  on  which  the  execution  was  founded:  Hardin  v. 
Vheek,  64  Id.  600;  Sydnor  v.  Roberts,  65  Id.  84,  and  note  95. 

Description  when  too  Vaqctb  and  indefinite  to  locate  land:  Matm  v. 
Taylor,  ante,  p.  750,  and  note.  Instaucea  of  insufficient  description  of  land  in 
4ovy :  Taylor^s  Lessee  v.  Cozart,  40  Am.  Dec.  665;  BrigcLnoey, Brwin's  Lessee^ 
57  Id.  779,  and  citations  in  notes  to  these  cases. 

Parol  Evidence  except  in  Case  of  latent  ambiguity  is  in  general  inadmis- 
sible to  show  the  identity  of  land  levied  on  under  execution:  Brigcmee  v.  Er* 
toiVs  Lessee,  57  Am.  Dec.  779,  and  note  782;  but  see  Summerlin  v.  Hesterlp,  65 
Id.  639,  note  641,  where  it  is  held  that  parol  evidence  is  admissible  to  show 
that  the  description  in  a/,  /a.  applies  to  certain  land. 

Levt  on  Land  Pbbsubces  Want  of  personal  goods,  and  a  purchaser  at  ex- 
ecution sale  is  not  bound  to  prove  such  fact  in  the  trial  of  a  case  involving  his 
title  acquired  at  snob  sale:  Barnes  v.  Hyatt,  87  N.  O.  Zllp  dting  the  principal 


< 


Gaitheb  v.  Ballew. 
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Itonr  BELONonro  to  Absoondino  Debtob  in  the  hands  of  a  clerk  of  m 
court  of  equity  under  a  decree  for  the  sale  of  land  for  the  purpoeea  cf 
partition  may,  alter  an  order  of  distribution,  be  attached,  and  the 
derk  garnished  by  the  debtor's  creditors,  under  the  statute  of  North 
Chiolina. 
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Attaohhskt.    The  opinion  contains  the  facts. 
Avery,  for  the  plaintiff. 
Oaiiher,  for  the  defendant. 

By  Court,  Peabson,  J.  It  is  not  necessary  to  complicate  the 
case  by  taking  into  consideration  any  other  matter  save  that  in 
reference  to  J.  B.  Ballew,  because  the  amount  belonging  to  him 
in  the  hands  of  the  garnishee  is  more  than  enough  to  dischaige 
the  debt  of  the  plaintiff. 

Puett,  the  garnishee,  states  that  he  has  in  his  hands  three 
hundred  and  seyeniy-seTen  dollars  and  eighiy-five  cents,  money 
beloDging  to  J.  B.  Ballew;  that  the  money  came  into  his  hands 
as  clerk  and  master  of  the  court  of  equity,  under  a  decree  for 
the  sale  of  the  land  of  Peter  Ballew,  sen.,  on  a  bill  filed  by 
the  heirs  at  law,  for  a  sale  for  the  purposes  of  partition;  that  J. 
B.  Ballew  was  one  of  the  heirs,  and  that  his  share,  to  wit,  three 
hundred  and  seventy-seyen  dollars  and  eighty-five  cents,  still 
remains  in  his  hands  as  clerk  and  master.  The  question  is. 
Can  this  money,  belonging  to  an  absconding  debtor,  be  reached 
by  a  creditor  under  the  provisions  of  the  statute  in  reference  to 
original  attachments  and  garnishments  ? 

The  statute  subjects  to  attachment  all  the  estate  of  an  ab- 
sconding debtor,  and  all  debts  due  to  him  by  any  person,  and 
all  effects  belonging  to  him  in  the  hands  of  any  person.  This 
money  falls  under  the  description  of  **  effects  belonging"  to  J. 
B.  Ballew  (the  absconding  debtor)  in  the  hands  of  Puett  (the 
garnishee).  So  the  case  is  within  the  words  of  the  statute,  and 
the  question  is,  What  is  there  to  take  it  out  of  its  operation  ? 

If  there  be  anything,  it  must  be  the  fact  that  the  money  was 
received,  and  still  remains  in  the  hands  of  Puett  as  clerk  and 
master  in  equity. 

How  it  would  have  been  before  the  money  was  collected,  and 
an  ord^  of  distribution,  we  are  not  now  to  inquire;  but  most 
of  the  other  heirs  having  received  their  shares,  this  money  has 
been  ascertained  and  set  apart  as  belonging  to  J.  B.  Ballew, 
being  his  share.  The  point  is.  Does  the  fact  that  Puett,  who 
has  Uie  money  in  his  hands,  is  the  clerk  and  master  in  equity, 
take  the  case  out  of  the  operation  of  the  statute? 

It  a  case  falls  within  the  words  of  a  statute,  it  must  be  vrithin 
its  operation,  unless  there  be  a  sufficient  reason  for  making  it 
an  exception. 

By  way  of  illustration:  if  a  debtor  is  entitled  to  an  equitable 
chose  in  action,  in  a  general  sense,  this  is  "  a  debt  due  to  him," 
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within  the  words  of  the  statute;  but  as  the  proceeding  is  in  a 
court  of  law,  which,  from  its  mode  of  trial,  etc.,  is  not  compe- 
tent to  deal  with  and  ascertain  equities,  the  case,  for  that  reason, 
is  made  an  exception,  and  is  held  not  to  be  within  the  operation 
of  the  statute.  This  is  assumed  in  Peace  y.  Jones,  3  Murph. 
256,  and  a  distinction  is  taken :  when  the  objects  of  a  deed  of 
trust  are  accomplished,  so  as  to  leave  but  one  equity,  which  is 
Mcertained  and  fixed,  t.  e.,  the  excess  of  the  proceeds  of  the 
sale  of  the  property  conveyed,  after  the  debts  secured  by  the 
trust  are  all  paid,  whether  such  excess  be  in  money  or  in  notes, 
it  may  be  reached  by  attachment  and  garnishment,  "  consider- 
ing the  general  scope  and  spirit  of  the  statute;"  on  the  ground 
that  the  reason  for  making  an  exception,  in  respect  to  equitable 
choses  in  action,  no  longer  exists  after  the  extent  of  the  equity 
is  ascertained. 

So  in  Oibba  v.  McKay,  4  Dev.  L.  172,  it  is  held  that  where 
the  wife  of  a  debtor  is  entitled  to  a  share  of  certain  slaves,  con- 
veyed by  deed  '*  to  hold  in  trust,  to  be  divided  into  three  equal 
parts,"  etc.,  the  husband's  interest  is  not  subject  to  attachment, 
and  in  a  very  elaborate  opinion,  BufSn,  C.  J.,  expresses  the 
opinion  that  where  slaves  are  held  in  trust  for  two  or  more, 
the  interest  of  one  of  the  cestuia  que  trwU  is  not  subject  to  at- 
tachment, because  it  could  not  be  sold  under  execution  by  force 
of  the  act  of  1812,  inasmuch  as  the  purchaser  would  acquire  a 
part  of  the  legal  estate,  and  hold  as  tenant  in  common  with  the 
trustee,  which  division  of  the  legal  estate  would  embarrass  the 
execution  of  the  trust;  for  which  reason,  the  case  would  be  an 
exception,  although  the  slaves  would  be  "e£Eects  belonging  to 
the  debtor"  in  the  hands  of  the  trustee. 

So  in  EUioU  v.  Neioby,  2  Hawks,  22,  it  is  held  that  the  inter- 
est of  a  debtor,  who  is  entitled  to  a  distributive  share  of  an 
estate,  is  not  (before  the  estate  is  settled  and  the  amount  of  the 
share  ascertained)  subject  to  attachment;  for  the  reason  that 
distributive  shares  and  legacies  are  not  recoverable  in  a  court  of 
law.  But  Henderson,  J.,  expresses  an  inclination  of  opinion  to 
the  contraiy;  although,  as  he  says,  "  the  authorities  are  the 
other  way." 

The  reason  fpr  which  this  class  of  cases  is  made  an  exception 
is  that  the  amount  of  a  distributive  share,  or  the  right  to  a 
legacy,  depends  upon  how  far  there  is  enough  to  pay  debts, 
which  involves  the  necessity  of  taking  an  account;  and  it  is  admit- 
ted that  the  mode  of  trial  in  a  common-law  court  is  not  adapted 
lo  that  poxpoM.    But  if  we  soppoM  ihm  amoiiiit  of  ihm  iImto  te 
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be  ascertained,  and  the  money  itself  set  apart  for  the  distributee, 
then  the  reason  for  making  the  case  an  exception  no  longer  ex- 
ists. So  property  held  by  or  debts  due  to  an  absconding 
debtor  as  a  trustee  is  an  exception,  for  the  reason  that  he  has 
nothing  but  the  naked  legal  title,  and  a  purchaser  or  the  person 
claiming  under  the  proceeding  would  be  in  equity  bound  by  the 
original  trust:  SimpHon  v.  Harry,  1  Dev.  &  B.  L.  202. 

So  money  in  the  hands  of  a  sheriff,  collected  under  an  execu- 
tion in  favor  of  an  absconding  debtor,  forms  an  exception,  and 
is  not  subject  to  attachment;  nor  is  the  sheriff  subject  to  gar- 
nishment in  respect  thereof.  This  exception  is  made,  not  for  the 
reason  that  the  person  having  in  his  hands  the  effects  of  an  ab- 
sconding debtor  is  an  oficer  of  the  court,  but  on  the  ground 
that  the  writ  commands  the  sheriff  to  make  the  amount,  and  have 
it  at  the  next  term  of  the  court,  and  make  due  return  thereof, 
and  that  the  performance  of  the  duty  imposed  by  this  order  of 
the  court  would  be  made  impossible,  or  at  all  events,  that  its  dis- 
charge would  be  greatly  embarrassed,  if  the  fund  was  liable  to  be 
intercepted  by  an  attachment  or  garnishment.  In  Orr  v.  Jfo- 
Bride,  2  Car.  Law  Bepos.  257,  this  exception  is  admitted,  but  a 
distinction  is  taken  in  respect  to  the  surplus  in  the  hands  of  the 
sheriff  after  paying  the  amount  of  the  execution,  and  it  is  decided 
that  the  surplus  may  be  reached  by  a  creditor  of  the  debtor  in 
the  execution,  and  the  court  say:  ''  It  has  been  ruled  that  money 
in  the  hands  of  a  sheriff,  raised  by  him  in  obedience  to  a  writ, 
is  not  attachable,  because  it  would  interfere  with  the  rights  of 
others,  embarrass  and  sometimes  render  ineffectual  the  process 
of  the  court  and  produce  endless  litigation.  But  a  surplus  re- 
maining in  the  sheriff's  hands  is  the  property  of  the  defendant 
in  the  suit,  who  may  immediately  demand  and  enforce  the  pay- 
ment thereof,  on  which  account  it  is  considered  that  the  sheriff 
holds  it  in  his  private  character,  and  not  in  his  ofScial  capacity, 
although  it  came  to  his  hands  and  he  is  accountable  for  it 
invirtute  officii"  For  similar  reasons,  it  is  held  that  when  an 
execution  issues  against  A,  and  is  levied  bona  fide  on  property 
in  possession  of  B,  on  the  allegation  that  the  property  really  be- 
longed to  A,  the  action  of  replevin  will  not  lie  against  the 
sheriff  or  other  oficer  making  the  levy,  either  at  common 
law  or  under  our  statute:  McLeod  v.  Oates,  8  Ired.  L.  387; 
Carroll  v.  Hu88ey,  9  Id.  89.  The  decision  is  not  put  on  the 
ground  that  the  taking,  or  the  detention,  or  the  conversion,  was 
by  an  ofBicer  of  the  court,  but  on  the  ground  that  the  execution 
of  a  command  of  the  court  would  be  prevented  or  embarrassed 
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if  the  officer  could  be  stopped  by  the  writ  of  replevin,  and  it  is 
therefore  held  that  althougfh  the  case  is  within  the  words  of  the 
statute,  it  is  excepted  out  of  its  operation. 

These  are  all  of  the  cases  (with  the  exception  of  two,  that  will 
be  referred  to)  which  have  been  decided  hj  our  court,  involving 
the  construction  of  the  statute,  and  they  establish  this  position: 
to  take  a  case  out  of  the  operation  of  the  statute,  the  fund  must 
be  unascertained,  and  of  such  a  nature  that  a  court  of  law  can- 
not deal  with  it;  or  it  must  be  in  the  hands  of  an  officer,  the 
performance  of  whose  duty  in  regard  to  it  would  be  prevented 
or  embarrassed  if  it  was  subject  to  be  intercepted  by  the  claim 
of  an  attaching  creditor. 

Upon  the  authority  of  these  decisions,  and  the  reasons  on 
which  they  are  put,  we  should  have  arrived  at  the  conclusion, 
without  hesitation,  that  a  fund  which  is  ascertained,  in  regard 
to  which  the  court  is  expected  to  take  no  further  action,  and 
which  is  no  longer  subject  to  its  control,  but  may  be  imme- 
diately demanded  and  the  payment  thereof  enforced  by  the 
debtor,  was  subject  to  attachment,  although  the  person  who 
had  it  in  his  hands  happened  to  be  the  clerk  and  master  in 
equity,  but  for  the  cases  of  Alston  v.  Clay,  2  Hayw.  171,  Battle's 
ed. ,  360,  and  Overton  v.  HiU,  1  Murph.  47,  the  one  decided  in  1802 
and  the  other  in  1805,  which  were  cited  and  relied  on  in  the 
argument.  Both  of  these  cases  were  decided  before  the  present 
organization  of  this  court.  In  Overton  v.  HUt,  supra,  the  opin- 
ion of  the  court  is  given  without  any  reason  or  reference  to  au- 
thority, and  is  a  mere  echo  of  Alston  v.  Clay,  supra.  In  the  report 
of  that  case  Hayward's  argument  for  the  plaintiff  is  set  out,  and 
without  noticing  the  reasoning  of  the  learned  coimsel,  the  court 
announces  the  proposition  that  it  had  been  several  times  decided 
that  moneys  in  the  hands  of  a  sheriff  cannot  be  attached;  there- 
fore, that  moneys  in  the  hands  of  a  clerk  of  the  court  cannot  be  at- 
tached, which  is  a  non  sequitur.  True,  the  clerk,  as  well  as  the 
sheriff,  is  an  officer  of  the  court,  but  the  reason  for  making  an  ex- 
ception in  respect  of  money  in  the  hands  of  the  sherift  is  not  be- 
cause he  is  an  officer  of  the  court,  but  because  he  could  not  obey 
the  command  of  the  writ,  and  the  discharge  of  the  duty  imposed 
upon  him  would  be  embarrassed,  if  the  money  could  be  inter- 
cepted by  an  attachment;  which  reason  does  not  apply  to  the 
case  of  money  in  the  hands  of  a  clerk.  The  conflict  between 
these  two  oases  and  the  subsequent  cases  to  which  we  have  re- 
ferred is  pointed  at  in  a  note  by  the  editor  of  the  last  edition  of 
Ebiyward's  reports.    After  fuU  consideration,  we  are  satisfied 
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that  the  two  oases  oannot  be  supported,  being  opposed  as  well 
by  the  reason  of  the  thing  as  by  all  the  cases  on  the  subject. 

The  provision  of  the  revised  code,  c.  7,  sec.  20,  by  which  a 
creditor  is  enabled  to  reach,  by  a  bill  in  equity,  a  fund  which 
cannot  be  attached  at  law,  so  far  from  being  opposed  to  our 
conclusion,  tends  to  support  it;  for  it  shows  that  the  legislature 
looked  upon  the  remedy  by  attachment  as  a  subject  entitled  to 
favor  and  to  a  liberal  construction,  because  it  tended  to  secure 
the  ends  of  justice;  for  which  reason,  they  give  a  creditor  an 
attachment  in  equity,  where  the  fund  cannot  be  reached  by  an 
Attachment  at  law. 

The  judgment  in  the  court  below  must  be  reversed,  and  a 
judgment  entered  for  the  plaintiff..  There  was  no  controversy 
as  to  the  facts,  and  the  case  is  presented  fus  one  agreed,  the  only 
purpose  being  to  decide  the  question  of  law,  although  the  state- 
ment is  not  drawn  in  a  manner  strictly  formal. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 

Monet  in  Curtody  or  Law  is  not  subject  to  attaohment  or  garnishment: 
Clymer  y.  WUIxh,  58  Am.  Dec.  414,  and  note,  collecting  prior  oases;  Adams  v. 
Hashell,  65  Id.  491,  and  note;  but  surplus  money  in  the  hands  of  a  sherifl 
after  satisfaction  of  an  execution  is  subject  to  attachment  by  creditors  of  the 
execution  debtor:  Tucker  v.  Atldnaon,  34  Id.  650,  and  note  652;  King  v. 
Moore,  41  Id.  44;  Tucker  v.  Atkinson,  43  Id.  650;  Pierce  v.  Carleton,  54  Id. 
405,  and  notes  to  these  cases;  for  a  full  discussion  of  the  qnestion,  see  Free- 
man on  Executions,  see.  130;  Drake  on  Attachment,  sec.  509,  both  citing  th« 
fvindpal  case  to  the  point  contained  in  the  syllabus  miprck 


State  v.  Pebbt. 

[6  Jovxs's  Law,  9.] 
AwwBAT  18  FioHnNO  OF  Two  OR  MoBS  Pkrsons  in  a  public  place,  to  the 
terror  of  the  citizens;  and  if  one  person,  by  such  abusive  language  towards 
another  as  is  calculated  and  intended  to  bring  on  a  fight,  indnoes  that 
other  to  strike  him,  he  is  guilty,  though  he  may  be  unable  to  retnni  the 
blow. 

Indiotment  for  an  affray.  Peny  and  one  Whitehall  met,  and 
the  former  asked  the  latter  to  step  to  one  side  with  him,  as  he 
wished  to  have  a  friendly  conversation  with  him;  upon  White- 
hall's doing  as  requested,  Perry  began  abusing  him,  by  prefer- 
ring charges  against  him,  and  speaking  disrespectfully  of  his 
wife  and  daughter.  He  thereupon  said  that  he  would  not  stand 
the  charge  against  his  family,  and  struck  Peny,  knocking  him 
down.     By-standers  interfered  before  Peny  could  strike,  and 
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the  conflict  ended.  The  court  charged  that  if  from  the  above 
facts  the  abusive  language  used  was  calculated  to  bring  on  a 
fight.  Perry  was  guilty,  Uiough  he  did  not  strike  a  blow.  De- 
fendant excepted.    Verdict  and  judgment  for  the  state. 

William  H.  Bailey  and  William  A  Perkins^  aUomeys-generalt 
for  the  state. 

Heaih,  for  the  defendant 

By  Court,  Battle,  J.  An  afEray  is  defined  to  be  the  fighting 
of  two  or  more  persons  in  a  public  place,  to  the  terror  of  the 
citizens:  State  v.  JUen,  4  Hawks,  356;  Stale  v.  Woody,  2  Jones  L. 
335.  From  this  definition,  it  seems  to  us  to  be  plain  that  if  one 
person,  by  such  abusive  language  towards  another  as  is  calcu- 
lated and  intended  to  bring  on  a  fight,  induces  that  other  to 
strike  him,  he  is  guilty,  though  he  may  be  unable  to  return  the 
blow.  He  is  undoubtedly  the  immediate  cause  of  the  breach  of 
the  peace,  and  is  morally  the  more  guilty  of  the  two;  and  we 
are  not  aware  of  any  principle  which  prevents  the  law  from  re- 
garding him  as  a  criminal.  The  only  argument  urged  in  his 
f&xor  is  that  the  use  of  words  alone,  however  insulting  to  his 
adversary,  is  not  a  misdemeanor,  and  that,  being  innocent  tip  to 
the  time  when  he  is  stricken,  he  cannot  be  made  guilty  by  the 
sole  act  of  such  adversary.  The  argument  is  plausible,  but  will 
not  bear  the  test  of  strict  examination.  If  one  man,  by  words 
or  signs,  instigates  another  to  strike  a  third,  he  is  clearly  guilty 
of  an  assault  and  battery  the  moment  the  blow  is  stricken, 
though  no  offense  is  committed  imtil  that  is  done.  That  case 
is  like  the  present  in  principle,  and  we  cannot  distinguish  the 
one  from  the  other.  An  affray  is  denounced  by  the  law  as  a 
misdemeanor,  because  it  is  a  breach  of  the  peace;  and  surely, 
he  who  intends  to  provoke  it,  and  does  provoke  it,  ought  not  to 
escape  the  necessary  consequence  of  his  guilty  intention.  The 
charge  of  his  honor  in  the  court  below  was  correct,  and  the  judg- 
ment must  be  afiirmed. 

Judgment  afiirmed.  _««. 

Words  Alonb  or  Pabtibs  will  not  coostitate  an  afiray;  hot  words  ao- 
oompanied  by  acts  in  drawing  knives  and  attempting  to  nse  them  will  make 
the  parties  guilty:  HawHns  v.  State,  58  Am.  Deo.  517. 

Tbje  pbinoipal  case  is  orriD,  and  its  doctrine  approved,  in  State  v.  King, 
86  N.  C.  608;  StaU  v.  Dams,  80  Id.  353. 
Am,  Deo.  Voi^  LXIX— «8 
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Bbanoh  &  Thomas  v.  Mobbison. 

[6  JoMM't  Law,  16.J 
TuBPBKTiKX  IK  Boxxs  CuT  INTO  Trkis  is  penonal  property. 
TiNAKT  IN  Possession,  though  Hb  has  No  Title  to  the  land,  is  the  tme 
owner  of  torpentine  produced  by  his  labor  and  onltivation,  and  severed 
from  the  realty.    He  may  maintain  trover  for  its  conversion  against  the 
owner  of  the  land. 
Tbotkb  Founded  on  Possession  can  only  be  defeated  when  the  tme  owner 
is  known;  a  mere  possibility  that  snch  owner  will  afterwards  be  discov- 
ered will  not  defeat  such  action. 

Tboyeb  for  the  conversion  of  turpentine  taken  out  of  boxes 
out  into  trees.  Plaintiffs  proved  that  they  were  the  lessees  of  a 
tract  of  land  from  one  McEaj,  who  worked  the  land  the  year 
previous  to  their  lease,  and  cut  boxes  in  the  trees;  during  plain- 
tifEs'  possession  theycut  other  boxes,  and  after  all  of  these  boxes 
had  filled  with  turpentine,  one  Morrison,  the  intestate  of  defend- 
ant Morrison,  and  the  other  defendant,  dipped  the  turpentine, 
amounting  to  about  f oiiy  gallons,  from  the  boxes  and  carried  it 
away.  Defendants  produced  a  grant  dated  January,  1854,  to 
Alexander  Morrison.  This  grant  embraced  the  land  upon  which 
the  trees  were  growing  from  which  the  turpentine  was  made, 
and  they  claimed  to  have  entered  and  taken  it  under  this  grant. 
Plaintiffs  then  offered  in  evidence  a  grant  to  one  Blount,  dated 
1795,  and  for  the  territory  containing  the  trees  producing  the 
turpentine  in  controversy.  They  also  produced  several  convey- 
ances for  the  same,  none  of  them,  however,  connecting  the  plain- 
tiffs with  Blount  at  the  date  of  said  lease,  or  at  the  time  of  the 
commencement  of  the  present  suit. .  The  court  below  held  that 
plaintifEs  had  shown  title  out  of  themselves,  and  therefore  could 
not  recover;  they  were  nonsuited,  and  appealed. 

McKay  and  Moare^  for  the  plaintiffs. 

Shepherd  and  Winslow,  for  the  defendants. 

By  Court,  Peabson,  J.  Turpentine  in  boxes,  in  a  state  to  be 
dipped  up,  is  personal  property.  It  no  longer  forms  a  part  of 
the  tree,  but  has  been  separated  by  a  process  of  labor  and  cul- 
tivation. If,  like  the  sap  of  the  sugar-maple,  its  flow  was  di- 
rected into  vessels  on  the  ground  near  the  tree,  no  one  would 
doubt  its  being  severed  from  the  realty.  This  is  the  same,  in 
effect,  with  turpentine,  although  its  flow  is  directed  into  boxes 
out  in  the  tree  itself.  When  it  ceases  to  be  a  part  of  the  tree, 
it  becomes  personal  property:  State  v.  Moore,  11  Ired.  L.  70  [58 
Am.  Dec.  401]. 
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It  was  then  insisted,  that  although  the  turpentine  was  per- 
sonal property,  in  the  possession  of  the  plaintiff  at  the  time  of 
the  conversion,  jet  he  could  not  maintain  trover,  for  the  right 
of  property  was  not  in  him,  and  the  true  owner  was  known,  to 
wit,  the  heirs  of  Blount,  who  had  title  to  the  land. 

It  is  settled  by  Barwick  v.  Berwick^  11  Ired.  L.  80,  that  trover 
will  not  lie  upon  a  mere  possession,  where  the  true  owner  is 
known.  The  plaintiffs'  counsel  commented  upon  this  case,  but 
we  are  satisfied  that  it  rests  upon  correct  principles,  and  it  is 
approved  in  Craig  v.  MUler,  12  Id.  375,  which  case  is  distin- 
guished and  put  on  the  ground  taken  in  Armory  v.  Delamirie^ 
1  Stra.  505,  that  the  true  owner  was  not  known.  In  our  case, 
however,  suppose  the  land  belongs  to  Blount's  heirs,  that  does 
not  give  them  a  right  to  the  turpentine  which  had  been  severed 
from  the  realty  by  the  plaintiffs  while  they  were  in  possession 
of  the  land;  on  the  contrary,  the  turpentine,  when  by  the  labor 
and  cultivation  of  the  plaintiffs  it  was  made  personal  property, 
became  the  property  of  the  plaintiffs.  So  they  are  the  true 
owners.  The  heirs  of  Blount,  if  they  ever  regain  possession  of 
the  land,  may  have  an  action  of  treq>ass  quare  clatiaum  fregii, 
*'  for  treading  down  grass/'  against  the  plaintiffs;  but  they  will 
have  no  right  of  action  to  recover  this  particular  turpentine, 
either  against  them  or  the  defendants,  for  they  never  had  a 
right  of  property  in  it,  and  cannot  acquire  either  a  right  of  pos- 
session or  of  property  in  respect  to  it  by  the  jus  posUiminii: 
Brothers  v.  EurdOe,  10  Id.  490  [51  Am.  Dec.  400].  It  is  there 
held  that  the  owner  of  land  cannot  maintain  trover  for  com, 
fodder,  etc.,  that  had  been  raised  on  the  land  and  severed  while 
the  defendant  was  in  possession.  The  cotui^  say:  *'  The  amount 
of  it  would  be,  when  one  who  has  been  evicted  regains  posses- 
sion, he  may  maintain  trover  against  every  one  who  has  bought 
a  bushel  of  com  or  a  load  of  wood  from  the  trespasser  at  any 
time  while  he  was  in  possession!  This,  especially  in  a  country 
where  there  are  no  markets  overt,  would  be  inconvenient,  and 
no  person  could  safely  buy  of  one  whose  title  admitted  of  ques- 
tion;" 

The  defendants'  counsel  took  a  distinction  between  things 
which  are  of  annual  cultivation,  e.  ^.,  com,  and  such  as  are  of 
the  natural  growth  of  the  earth,  e.  y.,  trees.  The  distinction 
makes  a  difference  to  this  extent:  the  former  is  personal  prop- 
erly for  some  purposes  before  severance,  the  latter  is  not;  but 
after  severance,  both  species  become  personalty,  and  the  same 
principle  is  applicable. 
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The  defendants'  counsel  then  insisted  that  although  he  could 
not  be  sued  in  trover  by  Blount's  heirs,  yet  he  would  be  exposed 
to  their  action  of  trespass  quare  clausum^  in  which  the  value  of 
this  turpentine  would  be  incidentally  involved,  and  he  could 
not  protect  himself  by  the  plaintiffs'  recovery  from  being 
charged  a  second  time  in  respect  thereof,  and  therefore  he  con- 
tended the  case  fell  within  the  principle  of  Barwick  v.  Barwick^ 
11  Ired.  L.  80. 

The  principle  cannot  be  extended  that  far.  The  action  of 
trover,  founded  upon  the  plaintiffs'  possession,  can  only  be  de- 
feated when  the  true  owner  is  known,  so  that  the  defendant,  by 
satisfying  the  judgment,  would  not  become  the  owner  of  the 
chattel  by  a  judicial  transfer,  but  would  be  exi)osed  to  a  second 
action  in  respect  to  the  chattel  itself.  A  mere  possibility  that 
the  owner  may  afterwards  be  discovered  will  not  defeat  tiie  ac- 
tion: Armory  v.  Delamirie^  1  Stra.  505;  Craig  v.  Miiler,  12  Ired. 
L.  875. 

In  our  case,  the  plaintiffs  are  the  owners  of  the  chattel;  the 
defendants,  by  satisfying  the  judgment,  will  acquire  a  perfect  title 
to  it,  and  the  possibility  that  Blount's  heirs  may  sue  them  for 
trespass  to  the  land  cannot  defeat  the  action,  for,  in  fact,  the 
value  of  this  turpentine  would  not  even  incidentally  be  charge- 
able to  them,  it  having  been  severed  and  become  the  personal 
properly  of  the  plaintiffs  before  the  defendants  trespassed  upon 
the  land.  So  that  the  value  of  the  turpentine  could  only  be 
taken  into  the  amount  of  damages  in  the  action  of  trespass 
against  the  plaintiffs  which  Blount's  heirs  may  bring  against 
ihem.    There  is  error. 

Nonsuit  set  aside,  and  a  venire  de  novo. 


4 

Tbovxr,  What  Possbssiok  akd  Titlb  Nbgessaiit  in  order  to  maintam; 
'Orubb  V.  GuHford,  2S  Am.  Dec  700;  TurUy  v.  Tueher,  36  Id.  449;  Lewi$  v. 
Mobley,  34  Id.  379;  Lowremore  v.  Berry,  54  Id.  I8S;  Ames  v.  Palmer,  66  Id. 
271,  and  citations  in  notes  to  these  casee. 

Thb  principal  CA8B  was  again  before  the  ooort,  and  is  reported  in  6  Jonei 
L.  16.  The  same  questions  were  then  involved,  and  it  was  decided  on  tha 
anthoritj  of  the  case  here  reported. 
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Purvis  v.  Wilson. 

[5  Joint's  Law,  23.] 
GoPABOKNXBS  HAD  RiOHT  TO  PARTITION  at  commoQ  Uw;  BUoh  light  WM 

given  to  joint  tenants  and  tenants  in  common  by  statute. 
Whik  in  Petition  vor  Partition,  filed  in  a  court  of  law,  the  defendant 

pleads  sole  seisin  in  himself^  the  court  may  proceed  and  try  the  issuo 

thus  arising.    It  is  only  when  the  petition  is^led  in  a  court  of  equity  that 

the  action  of  ejectment  becomes  necessary. 

Petition  for  partition.  Defendant  pleaded  that  he  had  never 
been  a  tenant  in  common  with  petitioners,  and  also  pleaded  sole 
seisin  in  himself  to  the  land  in  question.  Upon  the  hearing, 
plaintiffs  moved  that  the  issue  of  title  be  submitted  to  a  jury, 
but  the  court  refused,  and  ordered  the  proceedings  suspended 
until  the  question  of  title  should  be  tried  in  an  action  of  eject- 
ment.    Plaintiffs  api>ealed. 

OarreU  and  Barnes^  for  the  plaintifis. 
Winstortyjun.,  for  the  defendant. 

By  Court,  Peabsok,  J.  Coparceners  had  a  right  to  partition  at 
common  law;  it  was  given  to  joint  tenants  and  tenants  in  commor 
by  statute.  The  remedy  was  in  a  court  of  common  law  by '  *  wrii 
of  partition:"  Fitz.  Nat.  Brev.  256;  Co.  Lit.  169  a,  note  2.  The 
inconveniences  attending  the  mode  of  suing  and  having  the 
partition  made  induced  the  court  of  equity  to  assume  a  concur- 
rent jurisdiction;  but  this  did  not  affect  the  common-law  rem- 
edy:  Holmes  v.  Holmes^  2  Jones  Eq.  334. 

If  the  proceeding  is  in  equity,  and  the  defendant  denies  the 
relation  and  avers  a  title  in  severalty  so  as  to  put  the  title  in 
issue,  the  court  will  not  undertake  to  decide  it,  but  will  direct 
it  to  be  tried  by  an  action  of  ejectment,  the  defendant  admitting 
an  actual  ouster,  etc.,  and  tho  plaintiff,  after  getting  a  judgment 
in  that  action,  is  entitled  to  a  decree  for  partition.  But  if  the 
proceeding  is  in  a  court  of  common  law,  and  the  defendant 
pleads  rum  teneni  insimul,  sole  seisin  in  himself,  which  is  the 
'* general  issue"  in  the  action  for  partition.  Com.  Dig.,  tit. 
Pleader  3,  F,  3,  Boothe  on  Beal  Actions,  246,  the  issue  joined 
upon  that  plea  is  tried  like  other  issues,  and  if  found  in  favor  of 
the  plaintiff,  there  is  judgment  that  partition  be  made. 

The  suggestion  that  when  the  defendant  pleads  "  sole  seisin  " 
the  plaintiff  cannot  proceed  in  his  action,  and  is  put  to  the  neces- 
diy  of  bringing  another  action,  has  nothing  to  sustain  it.  The 
court  is  just  as  competent  to  determine  the  question  of  title  in 
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an  action  for  partition  as  it  is  in  an  aotion  of  ejectment;  and  it 
involyes  an  absurdity  to  suppose  that  a  defendant,  by  simply 
pleading  the  general  issue,  can,  without  a  trial,  defeat  the  ao- 
tion, and  force  the  plaintiff  to  institute  another  action  to  be 
tried  before  the  same  court. 

It  was  insisted  on  the  argument,  in  8upi)ort  of  this  suggestion, 
that  although  at  common  law  the  "  general  issue  "  in  an  action 
for  partition  was  tried  like  other  issues,  yet  the  statute,  Bev. 
Code,  c.  82,  sec.  1,  has  the  effect  of  introducing  this  anomalous 
mode  of  proceeding.  Thie  statute  proTides  that  "  the  superior 
and  couniy  courts  Imd  courts  of  equity,  on  petition  of  one  or  more 
persons  claiming  any  real  estate,"  etc.  The  object  and  effect  of 
the  statute  is  to  change  the  process,  and  in  respect  to  a  court  of 
law,  to  substitute  a  petition  in  place  of  the  writ  of  partition,  it 
having  been  found  that  the  difficulties  attending  '*  the  process  " 
ia  partition,  that  is,  summons,  attachment,  and  distress  infinite, 
(there  being  usually  many  defendants),  were  not  obviated  by  8 
&  0  Wm.  in.,  c.  31,  sec.  1:  Allnatt  on  Partition,  66. 

There  is  nothing  in  the  statute  to  countenance  the  idea  that 
if  the  defendant,  by  way  of  answer  or  plea,  denies  the  relation, 
and  alleges  a  sole  seisin,  the  superior  or  county  courts  are  not 
to  proceed  and  tiy  the  issue  arising  thereon  in  the  same  way  as 
when  the  action  was  by  writ.  It  is  only  when  the  petition  is 
filed  in  a  court  of  equity  that  the  action  of  ejectment  becomes 
neoessaiy,  because  in  the  course  of  that  court  it  will  not  decide 
the  legal  tiUe  to  land.  Thomas  v.  Oarvan^  4  Dev.  L.  223,  was  a 
petition  for  partition  filed  in  the  superior  court  of  law  for  the 
couniy  of  Bladen.  The  defendant  pleaded  that  she  was  not 
tenant  in  common  with  the  petitioners,  but  was  in  the  sole  ad- 
Terse  possession  of  the  land.  The  issues  joined  were  tried  in 
that  court,  and  the  verdict  being  for  the  ddCendant,  the  petition 
was  dismissed.  The  ruling  was  affirmed  by  this  court,  on  the 
ground  that  the  defendant  had  acquired  the  titte  in  severalfy. 
The  case  necessarily  turned  upon  the  question  of  titie.  There 
has  been  no  instance  of  a  disseisin  since  the  time  of  Charles  II., 
except  a  *'  disseisin  at  election,"  for  the  sake  of  the  remedy;  for 
accepting  socage  service  (which  with  us  is  the  payment  of  taxes) 
is  not  such  a  concurrence  on  the  part  of  the  lord  as  is  necessary 
to  consummate  a  disseisin.  So  the  learning  in  Co.  Lit.  67  a, 
has  now  no  application.  If  one  has  titie  as  tenant  in  common, 
he  is,  in  contemplation  of  law,  in  possession  with  his  co-tenant, 
in  spite  of  anything  that  has  been  done  or  said,  unless  he  electa 
to  consider  himself  "actually  ousted"  for  the  sake  of  bringing 
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ejectment.  Something  is  said  in  Thomas  y.  Oarvan,  supra, 
about  putting  the  plaintiffs  to  their  action  of  ejectment;  but  the 
court  passed  upon  the  title,  and  it  being  decided  that  the  de- 
fendant owned  the  land  in  seyeraltj,  the  petitioners  could  have 
no  better  ground  to  stand  on  in  an  action  of  ejectment  than  in 
the  proceeding  under  the  petition;  and  we  presume  the  allusion 
TDnde  to  the  action  grew  out  of  an  indistinct  notion  in  regard 
to  the  course  of  a  court  of  equity. 

Eev.  Code,  c.  118,  sec.  2:  "Any  widow  having  claim  to  dower 
may  file  her  petition  in  the  county  or  superior  court,*'  etc.  This 
statute,  like  that  in  regard  to  partition,  substitutes  a  petition 
for  the  writ  of  dower.  If  the  title  is  put  in  issue,  the  court 
must  pass  on  it;  e,  g,,  suppose  the  seisin  of  the  husband  at  the 
time  of  his  death  is  denied  in  a  petition  for  dower,  the  idea  of 
an  action  of  ejectment  is  out  of  the  question,  for  the  widow 
cannpt  maintain  it  until  her  dower  is  assigned.    There  is  error. 

Judgment  reversed.  

Who  mat  Compel  Pabtition:  NiehoU  v.  NichoU,  iSl  Am.  Deo.  699,  and 
extended  note  703. 

Jurisdiction  in  Makino  Partition  between  tenants  in  oommon  is  con* 
current  at  law  and  in  equity:  Beeler  y.  BuiUU,  13  Am.  Deo.  161;  but  equity 
will  not  proceed  with  partition  when  the  defendant  denies  the  legal  title  of 
the  plaintiff  or  claims  a  sole  and  adverse  possession,  until  the  plaintiff  has 
re-estahlished  the  unity  of  his  possession  with  the  defendant  as  a  tenant  in 
common:  Ramaay  y.  BdL,  42  Id.  163;  but  the  bill  will  be  retained  until  the 
legal  title  is  tried  at  law:  Id. ;  Maamen  v.  Mtmnenf  35  Id.  612;  and  see  RiUk' 
trford  V.  Jones^  60  Id.  655,  note  660.  It  is  held  in  Manners  v.  Mannen, 
supra,  that  partition  is  not  the  proper  action  to  tiy  the  title  to  land. 

The  principal  oasb  is  distinouishsd  in  Lowerp  y.  Lowery,  64  N.  0. 112, 
as  having  no  analogy  to  that  case. 

When  Tenant  in  Common  sets  up  sole  seisin  in  himself,  the  issue  thus 
raised  may  be  tried  in  a  oourt  of  law,  and  when  decided,  partition  will  be 
ordered:  8in^i}9on  v.  Wattaee^  83  K.  C.  480,  citing  the  principal  < 
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BODENHAMMEB  V.    NeWSOM. 

[5  JoHis's  Law,  107.] 
Pawnee  bt  Givino  up  Possession  of  the  pawn,  though  for  a  special  pur- 
pose, loses  his  lien,  and  cannot  recover  the  pawn  from  an  innocent  pur* 
chaser  of  the  pawnor. 

Tboteb.    The  charge  to  which  exception  and  appeal  was  taken 
is  stated  in  the  opinion. 

McLean  and  Fowle,  for  the  plaintiff. 
MUler,  for  the  defendant. 
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By  Oonrt,  BattLb,  J.  Among  the  instructions  given  by  his 
honor  i/>  the  jaiy  was  the  following:  **  If  the  horse  were  pledged 
to  secure  the  plaintiff,  and  in  conformity  with  that  pledge 
passed  into  the  plaintiff's  possession,  and  continued  in  his  pos- 
session, he  would  have  such  a  property  in  the  animal  as  would 
enable  him  to  maintain  the  action  of  trover;  and  a  loan  of  the 
animal  to  Beich  for  a  special  use,  under  the  circumstances 
stated  by  him,  would  not  be  such  a  change  or  interruption  of 
possession  as  to  prevent  a  recovery,  provided  the  pledge  and 
possession  were  bona  fide  in  the  plaintiff."  With  this  instruc- 
tion we  do  not  agree,  and  we  think  it  is  opposed  in  principle 
to  the  recent  case  decided  in  this  court,  of  Smith  v.  Sasser,  4 
Jones  L.  43.  The  only  difference  between  the  facts  of  that  case 
and  the  present  is  the  length  of  time  during  which  the  pawnor 
had  the  article  in  possession,  after  a  redelivery  by  the  pawnee, 
before  he  sold  it.  But  that  cannot  make  any  difference  in  the 
rule  of  law  applicable  to  the  transaction.  By  giving  up  the 
possession  of  the  article  pawned,  the  pawnee  lost  his  lien,  and 
it  would  be  a  fraud  upon  an  innocent  purchaser  from  the  pawnor 
if  the  pawnee  were  permitted  to  recover  the  pawn  from  him. 
In  the  case  of  Roberts  v.  Wyalt^  2  T.  B.  268,  it  was  made  a  ques- 
tion whether,  even  as  between  the  parties  themselves,  a  redeliv- 
ery of  the  thing  pledged  for  a  temporary  purpose  only  would 
not  prevent  the  pawnee  from  recovering  it  back  from  the  pawnor 
after  the  purpose  was  fulfilled.  It  was,  indeed,  decided  that 
the  pawnee  might  recover  from  the  pawnor;  but  if  a  doubt  ex- 
isted in  such  a  case  as  that,  it  would  hardly  be  pretended  that  a 
recovery  would  be  allowed  from  one  who  claimed  as  a  bona  fide 
purchaser  from  the  pawnor:  See  Story  on  Bailments,  sec.  299. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed. 

If  Pawnbb  Immediatelt  Redeuvxb  the  thing  pledged  to  the  pawnor, 
the  special  property  therein  created  by  the  bailment  ia  terminated:  Fleteker  v. 
Hmvard,  16  Am.  Dec.  686;  note  to  LucketU  v.  Tmmfemd^  49  Id.  733.  diaonaa* 
lug  the  qneation  at  length. 
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State  v.  John. 

[6  JoxBs't  Law,  168.] 

BoBBBBT  IS  Committed  bt  Force.  Labobnt  bt  Stealth,  and  where  there 
is  no  Tiolenoe  or  oironinBtance  of  terror  resorted  to  for  the  purpoee  of 
inducing  the  owner  to  part  with  his  property  for  the  sake  of  his  person, 
the  crime  committed  is  not  robbery,  bat  larceny. 

To  Ck>M8TiTUTB  RoBBEBT,  FoBCB  UsBO  must  be  either  before  or  at  the  time 
of  the  taking,  and  of  such  nature  as  to  show  that  it  was  intended  to 
overpower  the  party  robbed,  or  to  prevent  resistanoe  on  his  part,  and  not 
merely  to  get  possession  of  the  property. 

Ihdiotment  for  highway  robbery.  The  only  facts  necessaiy 
to  an  understanding  of  the  points  decided  are,  that  one  Brooks, 
the  prosecuting  witness,  was  sitting  in  and  driving  his  wagon 
along  a  road  one  evening  after  dark,  when  he  overtook  the  de- 
fendant; they  traveled  on  together,  the  defendant  walking  and 
Brooks  riding,  until  defendant  told  him  that  he  had  found  a 
bill  of  money,  and  that  he  wished  Brooks  to  tell  him  its  denomi- 
nation. Brooks  objected;  but  defendant  insisted.  At  length  a 
torch  was  lighted  and  the  bill  examined.  Its  amount  being  large 
excited  the  suspicions  of  Brooks,  and  caused  him  to  take  partic- 
ular notice  of  defendant's  face,  his  wearing  apparel,  etc.  While 
Brooks  was  examining  the  bill  he  felt  defendant's  hand  in  his 
pocket  on  his  pocket-book.  He  seized  defendant's  arm,  who  at 
the  same  time  snatched  the  bill.  A  scufSe  took  place.  Brooks 
was  thrown  out  of  his  wagon.  When  he  arose,  defendant  had 
escaped,  taking  with  him  the  bill,  and  also  the  pocket-book  con- 
taining two  hundred  and  twenty-seven  dollars.  Brooks  testified 
that  defendant  was  the  man  who  committed  the  crime.  Defend- 
ant was  convicted,  sentenced  to  death,  and  took  this  appeal. 

K.  F.  BaiOe,  and  WiUiam  H.  Baiiey  and  Wmiam  4-  Jenkins^ 
aMcmey^-generaly  for  the  state. 

Defendant  was  not  represented  by  counsel. 

By  Court,  Peabsok,  J.  Bobbery  is  committed  by  force;  lar* 
ceny  by  stealth.  The  original  cause  for  making  highway  rob- 
bery a  capital  felony,  vnthout  benefit  of  clergy,  was  an  evil 
practice,  in  former  days  very  common,  of  meeting  travelers,  and 
by  a  display  of  weapons,  or  other  force,  putting  them  in  fear 
(**  stand  and  deliver"),  and  in  this  way  taking  their  goods  by 
force.  Hence  the  indictment  (the  form  is  still  retained)  con- 
tains this  allegation:  "And  him  [the  person  robbed]  in  bodily 
fear,  and  danger  of  his  life,  in  the  highway,  then  and  there,  did 
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feloniovislj  pat;'*  and  it  was  for  a  long  time  held  that  the  alle- 
gation mnst  be  proved. 

In  Poster's  Criminal  Law,  p.  128,  is  this  passage:  '*  The  pris- 
oner's counsel  say  there  can  be  no  robbery  without  the  circum- 
f itance  of  putting  in  fear.  I  think  the  want  of  that  circumstance 
aloue  ought  not  to  be  regarded.  I  am  not  clear  that  that  cir- 
cumstance is,  of  necessity,  to  be  laid  in  the  indictment  so  as  the 
fact  be  charged  to  be  done  nolerUer  et  contra  volurdatem.  I  know 
there  are  opinions  in  the  books  which  seem  to  make  the  circum- 
stance of  fear  necessary,  but  I  have  seen  a  good  manuscripi 
note  of  an  opinion  of  Lord  Holt  to  the  contrary,  and  I  am  very 
clear  that  the  circumstance  of  actual  fear  at  the  time  of  the  rob- 
bery need  not  be  strictly  proved.  Suppose  the  true  man  is 
knocked  down  without  any  previous  warning  to  awaken  his 
fears,  and  lieth  totally  insensible  while  the  thief  rifleth  hia 
pockets,  is  not  this  robbery?"  And  yet,  where  is  the  circum- 
stance of  actual  fear?  Or  suppose  the  true  man  maketh  a  man- 
ful resistance,  but  is  overpowered,  and  his  property  taken  from 
him  by  the  mere  dint  of  superior  strength,  this  doubtless  is  rob- 
bery. In  cases  where  the  true  man  delivereth  his  purse  without 
resistance,  if  the  fact  be  attended  with  those  circumstances  of 
violence  and  terror  which,  in  common  experience,  are  likely  to 
induce  a  man  to  part  with  his  property  for  the  sake  of  his  per- 
son, that  will  amount  to  a  robbery.  If  fear  be  a  necessary  in- 
gredient, the  law  in  odium  spolicUoria  will  presume  fear,  where 
there  appeareth  to  be  so  just  a  ground  for  it." 

In  Foster's  day,  it  would  not  have  occurred  to  any  lawyer  that 
the  facts  set  out  in  the  record  now  under  consideration  made  a 
case  of  highway  robbery.  There  was  no  violence — no  circum- 
stance of  terror  resorted  to  for  the  purpose  of  inducing  the 
prosecutor  to  part  with  his  property  for  the  sake  of  his  person. 

Violence  may  be  used  for  four  purposes:  1.  To  prevent  re- 
sistance; 2.  To  overpower  the  party;  8.  To  obtain  possession 
of  the  property;  4.  To  effect  an  escape.  Either  of  the  first  two 
makes  the  offense  robbeiy.  The  last,  I  presume  it  will  be  con- 
ceded, does  not.  The  third  is  a  middle  ground.  In  general,  it 
does  not  make  the  offense  robbery,  but  sometimes,  accordiifg  to 
some  of  the  cases,  it  does.  It  is  necessary,  therefore,  to  see  how 
the  authorities  stand  in  respect  to  it. 

After  Foster's  day,  the  idea  of  robbery  was  extended  so  as  to 
take  in  a  case  of  snatching  a  thing  out  of  a  person's  hand  and 
making  off  witli  it,  without  further  violence;  but  in  Homer's  Case, 
2  East  P.  0.  703,  tried  before  BuUer,  J.,  and  Thompson,  B.,  it 
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was  held  that  snatohing  an  umbrella  out  of  a  lady's  hand  as  she 
was  walking  the  street  was  not  robbeiy;  and  the  court  say:  ''  It 
had  been  ruled  about  eighty  years  ago,  by  very  high  authoriiy, 
that  the  snatching  anything  from  a  person  unawares  constituted 
robbery;  but  the  law  was  now  settled  that  unless  there  was  some 
struggle  to  keep  it,  and  it  were  forced  from  the  hand  of  the 
owner,  it  was  not  so.  This  species  of  larceny  seemed  to  form  a 
middle  case  between  stealing  privately  from  the  person  and 
taking  by  force  and  violence."  In  Lapier^s  Case,  Id.  708,  an 
ear-ring  was  so  suddenly  pulled  from  a  lady's  ear  that  she  had 
no  time  for  resisting,  yet  being  done  with  such  violence  as  to 
injure  her  person,  the  blood  being  drawn  from  her  ear,  which 
was  otherwise  much  hurt,  it  was  held  to  be  robbery.  So  in 
Moore's  Case,  1  Leach,  335,  a  diamond  pin  which  a  lady  had 
strongly  fastened  in  her  hair  with  a  corkscrew-twist  was 
snatched  with  so  much  force  as  to  tear  out  a  lock  of  hair,  it  was 
held  robbery,  because  of  the  injury  to  the  person.  Possibly  the 
ground  on  which  these  two  cases  is  put  may  be  questioned,  as 
the  injury  to  the  person  was  accidental,  and  seems  not  to  have 
been  contemplated;  but  they  have  no  bearing  on  our  case. 

In  Davies*  Case,  2  East  P.  0.  709,  the  prisoner  took  hold  of  a 
gentleman's  sword,  who,  perceiving  it,  laid  hold  of  it  at  the 
same  time,  and  struggled  for  it.  This  was  adjudged  to  be  rob- 
bery. 

In  Ma8on*8  Case,  2  Buss.  &  By.  419  (in  1820),  the  prisoner 
took  a  watch  out  of  a  gentleman's  pocket,  but  it  .was  fastened  to 
a  steel  chain  which  was  around  his  neck;  the  prisoner  made  two 
or  three  jerks,  until  he  succeeded  in  breaking  the  chain.  Parke, 
B.,  instructed  the  jury  that  this  was  robbery,  but  doubts  being 
expressed,  he  referred  it  to  all  the  judges,  who  were  unanimous 
in  the  opinion  that  it  was  robbeiy,  because  of  the  force  used  to 
break  the  chain  which  was  around  the  gentleman's  neck.  This 
is  all  the  report  says.  It  is  short,  and  to  me  unsatisfactory, 
ueeming  to  go  back  to  the  idea  of  robbery  that  existed  before 
Flunkeys  Case. 

In  Gno«Ws  Case,  1  Car.  k  P.  304, 11  Eng,  Com.  L.  400  (1824), 
the  prosecutor  was  going  along  the  street,  the  prisoner  laid  hold 
of  his  watch-chain,  and  with  considerable  force  jerked  it  from 
his  pocket;  a  scuffle  then  ensued,  and  the  prisoner  was  secured. 
Qarrow,  B.:  "The  mere  act  of  taking  being  forcible  will  not 
make  this  offense  a  highway  robbery.  To  constitute  the  crime 
of  highway  robbery,  the  force  useA  must  be  either  before  or  at 
the  time  of  the  taking,  and  must  be  of  such  a  nature  as  to  show 
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that  it  was  intended  to  overpower  the  party  robbed,  or  prevent 
his  resisting,  and  not  merely  to  get  possession  of  the  property 
stolen.  Thus  if  a  man  walking  after  a  woman  in  the  street  were, 
by  violence,  to  pull  her  shawl  from  her  shoulders,  though  he 
might  use  considerable  force,  it  would  not,  in  my  opinion,  be 
highway  robbery;  because  the  violence  was  not  for  the  purpose 
of  overpowering  the  party  robbed,  but  only  to  get  possession  of 
the  property."  This  decision  was  four  years  after  Mason's  Case, 
supra,  and  I  suppose  Gktrrow  was  then  one  of  the  judges.  Ac- 
cording to  this  case,  which  is  the  latest  that  we  have  met  with, 
our  case  is  not  robbery,  even  if  it  be  admitted  to  fall  under  the 
third  head  of  violence  above  eniunerated.  Our  case  is  clearly  dis- 
guishable  from  Davies'  Case,  2  East  P.  C.  709,  for  both  parties 
had  hold  of  the  sword,  and  struggled  for  it.  If  Davies  had  let  it 
go,  there  would  have  been  no  necessity  for  violence;  and  his 
holding  on  and  struggling  for  it  could  only  be  imputed  to  his 
determination  to  take  it  by  force.  In  our  case,  the  prosecutor 
did  not  have  hold  of  the  pocket-book;  there  was  no  struggle  for 
it;  but  he  had  hold  of  the  prisoner's  arm ;  so  he  could  not,  by  let- 
ting go  the  pocket-book,  have  avoided  the  necessity  for  violence; 
and  the  struggle,  in  which  the  prosecutor  fell  under  the  tongue 
of  the  wagon,  is  fairly  imputable  to  an  effort  on  the  part  of  the 
prisoner  to  get  loose  from  his  grasp  and  make  his  escape.  The 
only  difference  between  this  case  and  that  of  Gnosil  is  that  the 
one  succeeded  in  getting  loose,  and  the  other  was  less  fortunate. 
Suppose  in  the  struggle  the  prosecutor  had  been  too  strong  for 
the  prisoner,  and  had  succeeded  in  arresting  him,  there  was  a 
taking  of  the  pocket-book,  and  an  asportavii,  so  as  to  constitute 
larceny  in  **  picking  of  the  pocket;"  but  would  anyone  have 
said  it  amounted  to  robbery?  Can  the  nature  of  the  offense  be 
changed  by  the  accident,  that  the  prisoner  succeeded  in  getting 
away  because  the  prosecutor  happened  to  fall  on  the  tongue  and 
doubletree,  which  broke  his  hold  from  the  arm  of  the  prisoner? 

Our  case  is  also  clearly  distinguishable  from  Icon's  Case, 
supra.  The  watch  was  fastened  to  a  steel  chain,  which  was 
around  the  neck  of  the  prosecutor.  Had  Mason  let  the  watch 
go,  there  would  have  been  no  necessity  for  violence;  his  holding 
on,  and  jerking  until  he  broke  the  chain,  could  only  be  imputed 
to  a  determination  to  take  the  watch  by  force. 

State  V.  Trexler,  2  Car.  Law  Repos.  90  (6  Am.  Dec.  558J,  was 
also  cited  in  the  argument.  That  was  an  indictment  for  forci- 
ble trespass.  The  defendant  had  taken  a  bank  note  out  of  the 
pocket-book  of  the  prosecutor,  who  tried  to  get  it  away  from 
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liim.  He  resisted,  and  a  straggle  ensued.  Seawell»  J.,  argti" 
^ndo,  expresses  the  opinion  that  the  evidence  showed  force 
-enough  to  constitute  robbery,  although  the  prosecutor  did  not 
iiaye  hold  of  the  bank  note.  This,  I  suppose,  was  said  to  meet 
what  BuUer  says  in  Flunkel'a  Case,  **  unless  there  was  some 
*«truggle  to  keep  it,  and  it  were  forced  from  the  hand  of  the 
owner."  Eoweyer  that  inay  be,  it  is  sufficient  to  say  that  was 
>a  mere  dictum.  It  is  true.  Judge  Seawell  was  greatly  distin- 
^^fuished  as  a  criminal  lawyer,  but  a  dictum  in  reference  to  a 
capital  offense  cannot  be  much  relied  on  when  thrown  out  in 
considering  a  misdemeanor. 

After  much  consideration,  I  am  couTinced  that  the  facts  set 
-out  in  this  record  do  not  constitute  highway  robbery.  I  am 
-therefore  of  opinion  that  the  judgment  ought  to  be  reTcrsed, 
>«nd  a  venire  de  novo  awarded. 

Nash,  O^  J.,  absent. 

Let  the  judgment  be  reversed,  and  this  opinion  certified,  to  the 
-end  that  the  prisoner  may  have  a  new  trial. 

Battue,  J.,  dissented,  bat  said  that  he  would  not  pennit  himself  to  go  so  far 
•as  not  to  agree  that  the  prisoner  should  have  a  new  trial,  and  gave  as  his 
reasons:  1.  The  absence  of  the  chief  justice,  leaving  but  two  members  on  the 
-bench,  and  that  his  (Battle's)  refusal  to  concur  would  keep  the  prisoner  in  jail 
•six  months  longer;  2.  That  the  minute  circumstances  attending  the  taking 
the  pocket-book  did  not  appear  to  have  been  brought  out  with  sufficient  full- 
ness and  particularity  as  to  make  sure  the  true  character  of  the  transaction 
from  the  fact  that  much  of  the  time  of  court  and  counsel  was  consumed  with 
the  main  defense  of  the  defendant,  t.  e,,  the  defect  in  the  proof  of  his  iden- 
tity. He  then  proceeded  to  give  the  reasons  which  inclined  him  to  the 
opinion  that  the  prisoner  was  guilty  of  robbery,  and  said:  "All  the  more  recent 
writers  on  criminal  law  concur  with  singular  unanimity  in  defining  what  is  the 
icind  of  taking  with  violence  which  is  necessary  to  constitute  robbery.  Sir 
William  Russell  says  that  'the  rule  appears  to  be  well  established  that  no  sud- 
-den  taking  or  snatching  of  property  from  a  person  unawares  is  sufficient  to 
constitute  robbery,  unless  some  injury  be  done  to  the  person,  or  there  be  some 
previous  struggle  for  the  possession  of  the  property,  or  some  force  used  in  or- 
der to  obtain  it: '  2  Russell  on  Crimes,  68.  In  Archb.  Crim.  PI.  225,  the  same 
language  is  used.  Ro8coe*s  Crim.  £v.,  5th  Am.  from  3d  Lend,  ed.,  898,  says 
there  must  'some  injury  be  done  to  the  person,  or  some  previous  struggling 
for  the  possession  of  the  property.'  Mr.  Chitty,  in  his  3  Crim.  L.  804,  has  it 
that '  there  must  be  a  struggle,  or  at  least  a  personal  outrage.*  The  language 
<d  Mr.  East  is  nearly  the  same  with  that  of  Russell, '  that  there  must  be  some 
injury  to  the  person  or  some  previous  struggle  for  the  possession  of  the  prop- 
erty: '  1  East  P.  C.  708.  In  his  notes  to  4  Bla.  Com.  243,  Mr.  Chitty  says: 
*  To  constitute  a  robbery  where  an  actual  violence  is  relied  on,  and  no  putting 
4n  fear  can  be  expressly  shown,  there  must  be  a  struggle,  or  at  least  a  per- 
••onal  outrage.  *  *'  The  learned  judge  then  said  that  all  of  the  above-mentioned 
writers  on  criminal  law  agree  tiiat  if  there  is  a  struggle  for  the  possession  ol 
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the  property,  or  a  perwnal  oatrage,  the  crime  committed  is  robbery,  and  that 
they  cite  in  support  of  thia  doctrine  most  of  the  authorities  referred  to  in  the 
opinion,  tuprot  delivered  by  Pearson,  J.  He  then  said  that  the  testimony  of 
Brooks,  the  prosecuting  witness,  seemed  to  him  to  show  **  something  very 
much  like  a  struggle  for  the  pocket-book  before  the  prisoner  succeeded  m 
taking  it  from  the  pocket  of  the  prosecutor  and  running  off  with  it,"  and  that 
the  distinction  between  a  struggle  to  escape  and  one  to  carry  off  property, 
when  defendant  was  guilty  of  both,  was  too  refined  for  practical  use.  He 
admitted,  however,  that  the  case  of  Bex  v.  Onoeil^  1  Oar.  &  P.  304,  12 
Eng.  Com.  L.  804,  is  authority  against  the  position  that  a  struggle  is  alone 
sufficient  to  establish  the  crime  of  robbery,  but  that  it  is  but  the  opinion  of  a- 
single  judge  against  the  whole  current  of  previous  adjudications,  and  that 
nolle  of  the  text-writers  whose  works  have  been  published  since  its  renditioa 
seem  to  have  noticed  it.  For  that  reason,  he  did  not  place  much  reliance  upon 
it.  Having  given  the  above  reasons  for  dissenting,  he  concluded  by  agiun- 
expressing  his  willingness  that  the  prisoner  should  have  a  new  triaL 

If  Qoods  abk  Taken  by  violence  or  by  putting  the  owner  in  fear,  ii  is  suf- 
ficient to  render  the  felonious  taking  robbery:  McDaniel  v.  SUUe^  47  Am. 
Dec.  93,  but  snatching  a  thing  unawares  is  not  considered  a  taking  by  foroe». 
but  if  there  be  a  struggle  to  keep  it,  or  any  violenoe  done  to  the  person,  th» 
taking  is  robbery:  SiaU  v.  TVearfar,  6  Id.  566. 
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AmtALS,  liability  of  owner  for  aoto  of,  103. 

AasooiATioNs.    See  Buildiko  Ain>  Loah  Aflsoaunoini  VoumtMrnr  ab» 
Chabitabls  Associations. 

Bank,  certification  of  check  by,  691. 

liability  for  nnaathorised  certification  of  chock,  691. 
BuiLDiNO  AND  LoAN  AssooiATiONS,  applioatioo  of  afeook 
162. 

borrower,  foreclosing  mortage,  168. 

borrower,  rights  of,  163. 

borrower,  rights  of  on  withdrawal,  16Sw 

bjit^lawsof,  15b. 

disaolation  of,  165. 

does,  obligation  of  members  to  pay,  152. 

dues  and  finAs,  tecoring  by  mortgage,  162. 
'  does,  termmation  of  obligation  to  pay,  153. 

efiects  of,  in  Philadelphia,  151. 

estoppel  to  deny  corporate  existence  of,  165. 

fines  and  forfeitures,  153. 

nnes  and  forfeitures,  mortgage  may  secure,  163. 
•       fines  are  in  nature  of  liquidated  damages,  168L 

fines  for  non-payment  of  interest,  153. 

fines,  including  in  foreclosure,  153. 

fines  must  be  reasonable,  153. 

forfeiture  of  stock  for  non-payment,  154. 

forfeiture  of  stock,  wairer  of,  154. 

loans,  mode  of  obtaining,  151,  159. 

loans,  purpose  of  need  not  be  inquired,  159. 

loans,  right  of  members  to,  159. 

loans,  security,  what  may  take,  160. 

loans,  to  whom  made,  159. 

marshaling  securities,  164. 

members,  liability  of  to  contribute  for  lossssb  154 

members,  nature  of  liability  of,  155. 

members,  rights  of,  155. 

members,  rights  of  on  withdrawing,  166. 

Bembership,  estoppel  from  denying,  158^ 

■Mmbership,  how  aoquirsd,  151. 
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BuiLOiNO  AVD  LoAK  As800iATiOK8»  membenhip,  •feook-book  as  •▼idcDot 
of,  152. 

mode  of  operating,  161. 

officers,  powers,  duties,  and  Habilitiei  of,  15d. 

origin  of,  150. 

powers  of,  generally,  157. 

powers  of,  to  borrow  money,  158. 

powers  of,  to  oontract»  157. 

powers  of,  to  invest  in  real  estate,  158w 

premiams,  limitation,  161. 

securities,  which  may  take,  160. 

stock,  transfer  of,  how  compelled,  152. 

usury  laws,  not  violated  by,  160. 

withdrawal,  right  of,  and  how  exercisedt  156. 
DonifDABT,  establishing  by  parol  agreement  or  by  aoquieaoenoa^  711-71S. 

Carsisr,  payment  of  fare  as  affecting  liability  of,  628* 

GsBTioBABi  to  review  order  of  mayor  and  alderman  in  laying  on*  or  widMi- 

ing  streets,  589. 
CoNariTUTiONAL  Law,  statutee  embracing  Mbjeoti  not  aiprsMad  ia  tlMlill% 
648. 

statutes  void  in  part,  640. 
OoicTRAGT,  construction  of  is  for  oourt,  464. 
CoNYBRSiON,  bailee  when  guilty  of,  121.  ^  i 

what  constitutes,  90. 
CoRPOBATiuN,  liability  for  issue  of  false  oertifioata  of  itookt  Mb 

liability  for  unauthorized  act  of  agents  693. 

Damages,  for  breach  of  contract  for  charter  of  (steamer,  726. 

for  breach  of  contract  to  sell  and  deliver  particular  kind  of  saed,  79^ 

for  breach  of  contract  to  sell  and  deliver  at  time  specified,  727. 

for  defective  construction  of  machinery,  725. 

for  delay  in  erecting  building,  726. 

for  delay  in  furnishing  a  machine,  726. 

for  failure  to  make  repairs,  726. 

for  future  suffering  or  injury,  262. 

for  loss  of  profits^  725-727. 

for  mistake  in  transmitting  telegram,  720. 

for  non-delivery  of  goods  by  carrier,  726. 

for  non-delivery  of  telegram,  727. 

general  rules  of,  724. 

loss  of  profits,  725-727. 
DiSD,  construction  of  is  for  the  court,  454. 

delivery,  acknowledgment  and  registration  ara  avidonoa  oC  418l 
Drait  Irawn  on  corporation  by  its  agent,  608. 

Easement,  prescriptive  right  to,  264. 

Ejectment,  tenant  in  pooacumon  prior  to  action  brought,  460. 
Emblements  include  only  annual  growths,  612. 
tenant*4  rights  to,  511-515. 
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Bmumt  DoMACf,  oompenmtion  to  which  owner  is  entitled,  SM. 

•ettijig  off  benefits  against  damages,  482. 
ExBCimoif,  against  equitable  estate,  172. 

injanction  in  aid  of,  172,  173. 
Bxiounoif  Saue,  deficieocy  on  resale  recoTering,  860. 

purchaser,  action  against  by  plaintiff  for  amount  of  bid,  866^ 

purchaser,  action  against  by  sheriff  for  amount  of  bid,  86& 

resale,  notice  of  to  purchaser,  366. 

resale,  remedy  against  purchaser  for  defioiency,  366. 

resale,  what  justifies,  367. 

resale,  who  must  sue  for  defidenoy,  367. 

statute  of  frauds,  what  takes  oaae  out  of,  366. 

tender  of  deed  to  purchaser,  366. 

forcible  entry  on  land  by  its  owner,764-756. 

fliOHWAT,  negligenoe  on  part  of  city  or  town,  what  it,  636.  • 
rererts  to  owner  of  the  fee  on  aJMUidonment,  664w 
right  to  lay  gas-pipes  in,  664. 

iHDiOTMSin',  for  assault  with  intent  to  kill,  suffidenoy  of,  433. 

grand  Jury,  illegality  of,  how  taken  advantage  of,  365. 

4me,  how  alleged,  356. 
Ihvaht,  disatfirmance  of  deed  by,  delay  in,  443. 
InnLBKPiBa,  care  which  must  take  of  goods  of  goesti,  221. 

liaUlity  of,  does  not  extend  to  goods  not  receiTod  in  Mpadty  of  Ihm 
keeper,  223. 

liability  of,  extendi  to  all  kinds  of  property,  223. 

liability  of,  extends  to  money  of  guests,  22^ 

li«kbility  of,  extends  to  servants  of  guests,  .222. 

liability  of,  for  animals  sent  to  pasture,  222. 

liability  of,  is  that  of  an  insurer,  221. 

lialMlity  of,  not  limited  to  personal  baggage,  221. 

liability  of,  when  attaches,  222. 

property  retained  in  oontrol  of  guest,  224. 

property  which  they  may  refuse  to  reoeiTe^  294* 

statutes  limiting  liability  of,  224. 

statutes  limiting  lien  of,  225. 
XirjuifonoN  against  nuisance,  190. 

against  trespass,  664,  733. 

to  prevent  debtor  from  disposing  of  his  property,  172,  ITSL 

to  restrain  collection  of  assessment  and  taxes,  198. 

to  restrain  collection  of  municipal  tax  or  assessment,  198. 

to  restrain  collection  of  tax  against  personal  property,  203. 

to  restrain  collection  of  tax  at  suit  of  private  person,  200. 

to  restrain  collection  of  tax  because  a  dond  on  the  title,  200l 

to  restrain  collection  of  tax  because  of  irregularities,  200. 

to  restrain  collection  of  tax,  payment  of  amount  due  must  fint  hi 
offered,  203. 

to  restrain  collection  of  tax  partly  l^gal  and  partly  illegal,  208^ 

Am.  Dao.  Yoi..  LUX— 00 
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iNJiTNonoH  to  restrain  oolleotion  of  tax»  special  reason  mval  be  diowB^  Ml 

to  restrain  collection  of  tax,  who  may  obtain,  204. 
Insahitt,  burden  of  proof  in  criminal  proseontions,  650. 
Insoltbnct,  goods,  when  become  in  custody  of  law,  132. 
LfTBBBST,  rate  after  maturity  of  note,  348. 

JoiKBKB  of  action  against  several  wrong-doers,  87. 
JuDOMBirr,  binding  covenantor  by,  622. 

binding  indemnitor  by,  622. 
Judicial  Salb,  attachment  to  enforce  payment  of  Ittd,  S70L 

death  of  party  after,  371. 

praotioe  in  obtaining  orfier  to  pay  purchase  moneys  STil 

purchaser  becomes  qtuui  party  to  suit,  368. 

purchaser,  modes  of  enforcing  liability  of,  360. 

purchaser,  power  of  court  over,  368. 

resale  and  charging  purchaser  with  defieiencyy  S71* 

resale,  how  conducted,  373. 

resale,  rights  of  purchaser  on,  373. 

setting  aside  and  ordering  new  sale,  370,  604^ 

IsAXfJOJOfBj}  AND  TiNANT,  emblements,  tenant's  right  lo^  511-61ft. 

fixtures,  right  of  tenant  to,  615. 

landlord's  right  to  enter  by  force  on  expiration  of  lease,  764-7M. 

tenant's  rights  after  expiration  of  lease,  508-510. 

tenant,  when  may  not  dispute  landlord's  title,  510. 
LiASB,  damages  against  tenant  for  holding  over  and  preventing  reUtttfng,  OOH 

emblements,  right  to,  as  against  mortgage,  514. 

emblements,  tenant's  right  to,  after  expiration  of  lease,  511. 

emblements,  tenant's  right  to,  as  against  mortgagee,  514. 

emblements,  tenant's  right  to,  does  not  exist  when  lease  terminates  at  ft 
certain  period,  613. 

emblements,  tenant's  right  to,  when  forfeited,  513. 

fixtures,  right  to  remove,  515. 

holding  over,  what  is,  509. 

landlord's  right  to  take  possession  and  remove  goods,  506. 

notice  to  quit,  tenant  holding  over  not  entitled  to,  509. 

tenant,  at  expiration  of,  must  yield  possession,  508. 

tenant  holding  over  may  be  treated  as  trespasser,  509. 

tenant,  right  of,  to  ingress  and  egress  after,  508. 
LiBBL,  construction  of,  is  for  jury,  460. 
LiOBNSE,  revocation  of,  488. 

Marriage,  betrothal  followed  by  cohabitation  ii  not,  616. 

confessions  as  evidence  of,  117. 

contract  per  verba  deftUuro^  followed  by  cohabitation,  6l6-6l8w 

in  Scotland,  618. 

presumption  of,  from  copulation,  616. 
MoRTOAOB,  of  personal  estate,  does  not  cover  substituted  property,  ITlL 
MnmoiPAL  CoRPORATio:f ,  liability  for  non-repair  ol  streets,  635,  636. 

powers  of,  are  strictly  construed,  589. 
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fflooTUBLi  IimmiJicsirr,  demand,  where  may  be  m«de»  ISIL 

given  in  lien  of  pre-existing  debt,  126,  387. 
NinaAicoi,  injanotion  tgainet,  190. 

right  to  abate,  545. 

Pa&int,  liability  for  act  of  child,  431. 

Pabtition  Salb,  remedy  against  porohaser,  374. 

Party- WALL,  owner's  liability  for  rendering  nnsafe,  or  in  repkeiag*  i4&. 

Patkmt,  issued  to  deceased  person,  447. 

Plbadino,  defenses  which  must  be  specially  pleaded*  705,  70tti 

PoBSxasiOK,  adverse,  what  is,  466. 

as  evidence  of  notice  of  unrecorded  deed,  474. 
Pbobati  Salb,  remedy  against  purchaser,  374. 

Principal  and  Aqbmt,  liability  for  agent* s  act  in  excess  of  antbori^,  Mil 
Promissort  Notx,  what  is,  609. 
PuBUO  Work,  damages  for  injury  oooaiioned  by,  577,  580. 

Railroad  Corporations,  liability  for  acts  of  lessees,  106. 

liability  for  injury  to  one  who  is  neither  passenger  nor  employee^  6911 
Rapr,  upon  one's  wife,  266. 
BloiSTRATioN,  what  party  must  take  notice  of,  399. 

Salb  of  goods,  part  of  which  are  forbidden  by  law  to  be  told*  86. 

without  delivery,  90. 
BxATUTBS  embracing  subject  not  expressed  in  title,  64& 

title  of,  may  aid  in  construing,  650. 

void  in  part,  not  necessarily  wholly  void,  649. 

when  deemed  local,  660. 
Btrbbt,  use  of,  for  steam  or  horse  cars,  662,  663. 

Taxbs,  estoppel  against  denying  validity  of,  204. 

injunction  against  collection  of,  198-205. 
TiMB,  when  essence  of  contract,  749. 
TiTLB,  cloud  on,  what  is,  201. 

Trxxs,  contract  for  sale  of,  whether  within  statute  of  frauds,  749 
Trust,  resulting  to  fraudulent  debtor  for  benefit  of  his  creditors,  422. 

Voluntary  and  Charitable  Associations,  constitution  and  by-laws,  amend* 
ments  and  additions  to,  674. 
constitution  and  by-laws  are  binding  on  members,  672. 
constitution  and  by-laws,  assent  of  members,  whether  necessary,  673. 
constitution  and  by-laws,  examples  of  valid  and  invalid,  675. 
constitution  and  by-laws  must  not  conflict  with  law  or  public  policy,  67& 
constitution  and  by-laws  of  grand  lodges  bind  subordinates,  676. 
constitution  and  by-laws,  whether  must  be  reasonable,  67SL 
contracts,  power  to  bind  members  by,  678. 
decisions  of,  bind  their  members,  676. 
expulsion  of  members,  677. 
reluctance  of  courts  to  reoogniae^  67L 

Water,  mill-owner's  rights,  96L 
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WiTNias,  deoeied,  evidence  of,  when  mdmitted  in  oriminnl  < 

when  cannot  refnie  to  Answer  on  groond  that  be  might  criminate  hlBill( 
331 
WmrriNOS,  conetrnction  of  acknowledgment  to  reviye  debt,  466w 
cmiatraction  of  commercial  correspondence,  when  for  oonrl  and 

Jury,  456. 
oonstmction  of  contract  is  for  the  conrt^  454. 
constmction  of  deeds,  notes,  wills,  etc,  is  for  conrt,  454»  46S. 
^  eonstmction  of  foreign  laws  is  for  court,  455. 

\  construction  of,  is  generally  a  question  of  law,  454. 

(  construction  of  libel  is  for  Jury,  460. 

F  construction  of  technical  terms,  457. 

construction  of  treaties  and  records  ii  for  court,  466w 
ooostruotion  of  statutes,  ordinances,  and  by-laws  is  lor  tba 
construction  of,  when  amblguons  or  obscore,  468. 
eoMtruetion  oU  when  must  be  left  to  the  Jury,  454 
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AOOOUNT. 
Pmbatb  Aaoown  n  Statbhuit  of  Riokipts  ajtd  Patiortb  bt  Tbuitbb 
ooBoerning  the  estate  oonfided  to  his  care,  the  detailed  statement  of  its 
administiation  while  in  his  hands,  what  has  been  received  and  from 
what  soaross,  what  has  been  paid  out  and  for  what  purposes,  and  the  bal- 
•Boe,  if  any,  remainiDg.  From  the  nature  of  snch  aoooont,  a  claim  fot 
damagea  for  a  tort  cannot  be  indnded  in  it  Brown  ▼.  JJowe,  276. 
See  Guardian  and  Wabdw 

ACT  OF  QOD. 
See  CSoNDiTiONS. 

ADULTEBT. 
8sa  CknmrAi.  Law,  1-6;  Makriaob  aitd  Ditomii,  S-4. 

ADVERSE  POSSESSION. 

1.  What  will  CSoNsnrnTK  Advibsi  Possession  ow  Land  most  be  deter- 

mined by  the  dreomstances  of  each  case.  In  determining  the  qnestion 
of  adverse  possession,  much  depends  upon  the  nature  and  situation  of  the 
property,  and  the  uses  to  which  it  can  be  applied;  but  the  acts  of  owner- 
ship must  be  open  and  notorious,  and  of  such  a  character  as  a  person 
would  exercise  over  property  which  he  claimed  in  his  own  right,  and 
would  not  exercise  over  property  which  he  did  not  claim.  Draper  v. 
ShoU,  400, 

2.  Payment  ov  Taxes  bt  Claimant  of  Land  is  Fact  to  be  Weighed  by 

the  jury  in  determining  the  question  of  adverse  possession,  although  it 
is  not  in  itself  evidence  of  an  ouster  of  the  true  owner.    Id, 
S.  EirrBT  ON  Land  with  Color  oe  Title  mat  be  Sdfportbd  with  Less 
Wbiort  of  Bvidenoe  than  a  bare  entry  by  an  intruder  under  no  olaim 
of  right    Id. 

See  Riparian  Rights,  2,  3. 

AQENCT. 
BuBOQum  Rahfioation  Oiybs  Aobhot  Fosoi  m  SiiiOf  of  aa  original 
ezpMsaathori^.    Skurks  y.  Sites,  270. 

See  Auctions,  1,  2i 

AGISTERS. 
Sea  Animals,  19. 
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ANIMALS. 

L  Owinoi  ov  Bbabtb  Fsra  Katukjb  is,  uitdkb  All  GntcnmTANOB,  Liabli 
FOB  LuHRiss  DoNB  BT  Them.    Dtclotr  ▼.  Oommon^  00. 

2.  Allioation  or  Proof  that  Owner  of  Animals  Fsrj^  Natura  Kitrw 
Them  to  bb  Mischievous  is  Unkboessart  in  aotioDs  for  injuries  by 
•uoh  beasts,  for  he  is  oonclusively  presumed  to  have  such  knowledge.  IdL 

S.  Allegation  or  Proof  that  Owner  of  Animals  Feils  Naturjb  was 
Guilty  of  Neguoencb  in  Perbottino  Them  to  be  at  Large  it 
Jnnbobssart  in  sotions  for  injuries  by  such  sniniftls,  for  he  is  bound  to 
keep  them  in  %X  his  peril.    Id, 

4.  Owner  of  Domxstio  Animals,  Suob  as  Oxen,  Horses,  keo.,  is  not  Lia- 
RLE  for  Injuries  Done  by  Them,  if  they  are  rightfully  in  the  place 
wliere  they  do  the  mischief,  unless  he  knew  that  they  were  accustomed 
to  do  mischief.    Id, 

ft.  Knowledge  of  Owner  that  Beast  was  Vigioub  must  be  Alleged  and 
Proted  in  Suits  for  Injuries  bt  Domestio  Animals,  if  they  were 
rightfully  in  the  place  where  the  mischief  was  done,  for  unless  the  owner 
knew  that  the  beast  was  Tioious,  he  is  not  liable;  but  if  he  did  have  such 
knowledge,  he  is  liable.  The  gist  of  such  actions  is  the  keeping  of  the 
animal  after  knowledge  of  its  vicious  propensities.    Id, 

flL  Owner  of  Domestio  Animals  is  Liable  for  Mischief  Doiob  bt  Them, 
IF  Thet  are  Wrongfully  in  Place  where  They  do  Any  Mischief, 
though  he  had  no  notice  that  they  had  been  accustomed  to  do  so  before. 
In  such  cases,  the  ground  of  action  is  that  the  animals  were  wrongfully 
in  the  place  where  the  injury  was  done.    Id, 

7.  In  Action  against  Owner  of  Domestio  Animal^  Wrongfully  in  Plage 

WHERE  It  was  Doing  Mischief,  It  is  Unnecessary  to  Allege  or 
Prove  any  knowledge  on  the  part  of  the  owner  that  it  had  previously 
been  vicious.    Id, 

8.  Declaration  is  Sufficient  to  Sustain  Verdict  thereon,  which  alleges 

that  defendants  horse,  being  unlawfuUy  at  large,  broke  and  entered 
plaintiff's  close,  and  injured  plaintiff's  horse,  which  was  there  peaceably 
and  of  right  depasturing.    Id, 

••  Instruction,  in  Action  on  Case,  that  if  Defendant's  Horse,  at  Time 
OF  Injury  to  Plaintiff's  Horse,  had  escaped  into  plaintiff's  close, 
and  was  wrongfully  there,  and  while  there  occasioned  the  injury,  then 
the  plaintiff  nould  be  entitled  to  recover,  is  correct;  and  this  being  so, 
an  instruction  requested  that  the  plaintiff  must  prove,  in  addition  to 
other  necessary  facts,  that  the  defendant's  horse  was  vicious,  and  that 
defendant  had  knowledge  of  such  viciousnees  prior  to  the  time  of  the 
injury,  will  be  properly  refused.    Id, 

10.  Dogs  ark  Domesticated  or  Tame  Animals,  and  as  much  the  subject  of 
property  or  ownership  as  horses,  cattle,  or  sheep.  StaU  v.  McDvfie^ 
516. 

tl.  Trespass  or  Trover  will  Lie  for  Dog.    Id, 

12   Assault  may  be  Justified  in  Defense  of  One's  Dog.    Id, 

13.  Dogs  were  not  Subjects  of  Larceny  at  Common  Law,  although  the 
owner  could  maintain  a  civil  action  for  injuries  to  them.    Id. 

14.  Dog  without  Collar  is  Subject  of  Property,  and  Trover  may  be 
Maintained  for  rrs  Conversion,  even  where  the  statute  legalizes  tha 
killing  of  such  dog.    Id, 
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UL  Aonov  fOE  KiLUiro  Doo  mat  mm  Mauitainsd  wrhoot  Showing  that 
it  is  of  any  pecuniary  value.  That  is  a  queBtion  for  the  jury,  after  hear- 
ing  eridenoe  of  the  peculiar  qualities  and  properties  of  the  animaL    Id. 

16.   LkOISLATITB  l!b(ACTMSNT  THAT  No  PSBSON  SHALL  BB  LlASLB  BT  LaW  FOB 

Killing  Ant  Dog  not  having  around  his  neck  a  collar  of  brass,  tin,  or 
leather,  with  the  name  of  its  owner  or  owners  carved  thereon,  is  equiva- 
lent to  a  legislative  declaration  that  the  killing  of  all  dogs  having  the 
required  collars  is  unlawful  and  unjustifiable.    Id, 

IT  Dogs  Kept  mtith  Lawful  Collabb  on  are  as  fully  within  the  porview  of 
the  statute  against  willful  and  malicious  injury  to  personal  estate  an  any 
other  species  of  personal  property.    Id. 

Ifll  Ivdiotmbnt  Libs  fob  Willful  and  Mauoious  Dsstbuohon  of  Doo 
alleged  to  have  been  worth  fifty  dollars,  and  to  have  had  around  its  neck 

*  a  brass  oollar  with  its  owner's  name  engraved  thereon,  where  the  stat- 
ute imposes  a  punishment  for  malicious  mlMshief  to  personal  property, 
makes  dogs  the  legitimate  subject  of  property,  and  specially  protects  those 
haTiiig  the  required  ooUars  on.    Id. 

19.  Aoibtbb  of  Andcals  is  not  Insubbb  of  tbbib  Safett,  and  is  liable  for 
their  loss  only  on  proof  of  negligence  or  want  of  ordinary  care  on  his 
part    lUif  V.  Tofwy,  444. 

SQL  KiLLINO  OF  WiLD  AND  V1OIOU8  BUFFALO  BULL  TbUPABSINO  within  BO 

indosnre,  by  the  owner  of  such  inclosnre,  when  necessary  to  prevent  the 
destruction  of  his  property,  is  justifiable,  thon^  the  olose  is  not  fenced 
as  prescribed  by  statute.    Can^oss  v.  OensAois*  427. 
See  AasuMPSiT;  FBNCia. 

ANNOITIBS. 
PlMninB  TO  Pat  Amtuirr  to  Man  and  ms  Wifb,  '*dubixo  nan  Nat* 
UBAL  Lnrss,"  is  a  promiie  to  pay  during  their  joint  lives,  and  the  life  d 
the  survivor.    Ht^den  v.  Sndl,  294. 

ABBTTRATION  AND  AWARD. 
L  Undbb  Nbw  Jbbbbt  Statutb  Abbitratob  must  bb  Swobn  before  he  acts, 

in  all  oases,  whether  the  submission  to  arbitration  is  made  by  rule  of 

court  or  not.    Inslee  v.  Flaggt  680. 
2.  If  Abbttbatob  is  not  Swobn  bsfobb  Hb  Acts,  his  award  is  void,  and  a 

Judgment  thereon  will  be  reversed.    Id, 
S.  Oath  of  Abbitratob  is  Pbbbbquisitb  to  Jubisdiotion,  and  cannot  be 

waived.    Id. 
4.  Omission  of  Abbttbatob  to  bb  Sworn  before  he  acts  may  be  pleaded  ia 

avoidance  of  his  award.    Id. 

ABSON. 
See  Cbiminal  Law,  7,  ft. 

ASSAULT  AND  BATTERY. 
See  Animais,  12;  Bail;  Criminal  Law,  9,  10;  Pabbnt  and  GmA. 

ASSIGNMENTS. 
L  AmoNMBNT  undbb  Laws  of  Onb  Statb  of  Chosb  in  Action  troft 
Assionablb  in  Another  State  does  not  enable  the  assignee  to  sue 
thereon  in  his  own  name  in  the  latter  state.     Klrkland  v.  Loior,  355. 
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2.  AmoRicEHT  mrmsB  ImoLYnrcr  Laws  ov  Orb  Statb  of  oluMe  in  aotfoo 
not  aamgnaWft  In  another  state  vests  only  the  equitable  title  in  the  as- 
signee in  the  latter  state;  the  legal  title  still  remains  in  the  insolTent  in 
that  state»  and  he  may  sne  thereon.    Id. 

See  MoRTGAOBs,  12. 

ASSIGNMENTS  FOB  THE  BENEFIT  OF  CBEDITOB& 
L  AmoKMBNT  fOB  BsvBFiT  OF  Ckbditors  18  VoiD  when  it  oontains  a  danse 
giving  the  trustee  power  to  dispose  of  the  property  assigned  "  gradually, 
in  the  manner  and  on  the  terms  in  which,  in  oonrse  of  their  bosiness,  the 
assignors  have  sold  and  disposed  of  their  merchandise;  **  such  a  danse 
f  being  an  unreasonable  limitation  of  the  trustee's  powers.     Inloe»  v. 

American  Exchange  Bank,  190. 

I.  AaSIOXHENT  FOR  BENEFIT  OF  CREDITORS  VoiD  OM  ITS  FaOE  IS  NOT  AlDEO 

BT  Parol  Proof  that  the  clause  therein  rendering  it  void  was  inserted 
at  the  suggestion  of  the  assignee,  and  was  designed  to  and  did  operate 
to  the  advantage  of  the  creditors.  Id. 
S.  Trustee  for  BEirEFrr  of  Creditors  mat  Exeroise  Souiid  Disorbtiob 
IN  Disposing  of  Debtor's  Propbrtt,  and  need  not  always  sell  immedl* 
ately  and  for  cash.    Id. 

ASSUMPSIT. 
Dbliybrt  of  Doo  is  Good  Consideration  for  Assumpsit.    Slate  ▼•  Me- 
Duffit^  516. 

ATTACHMENTS. 

1.  Officer  has  No  Bight  to  Attach  on  Mesne  Process  Articles  Wobh 

ON  Person  of  the  debtor  as  part  of  his  dress  or  apparel  at  the  time  the 
attachment  is  made,  or  then  in  his  actual  manual  possession  and  use. 
Mack  V.  Parks,  267. 

2.  Watch  Which  Debtor  is  Wearing  on  his  Person  is  not  Liable  to  At- 

tachment, aod  an  officer  who,  on  its  being  handed  to  him  to  look  at, 
severs  it  from  the  owner's  person  by  forcibly  breaking  the  silk  guard  to 
which  it  is  attached,  and  which  passes  around  his  neck,  is  a  trespasser 
ah  tmdo,  and  liable  for  the  value  of  the  watch.    Id. 

S.  Watch  Unlawfully  Taken  bt  Officer  from  Person  of  Debtor,  under 
a  writ  of  attachment,  cannot  be  held  under  the  writ,  although  it  would 
have  been  liable  to  attachment  if  it  had  been  taken  by  the  officer  when 
not  connected  with  the  debtor's  person.    Id. 

4.  Monet  Belonging  to  Absconding  Debtor  in  the  hands  of  a  clerk  of  a 
court  of  equity  under  a  decree  for  the  sale  of  land  for  the  purposes  of 
partition  may,  after  an  order  of  distribution,  be  attached,  and  th^ 
olerk  garnished  by  the  debtor's  creditors,  under  the  statute  of  North 
CaroUna.    QaUker  v.  BaUew,  763. 

ATTORNEY  AND  CLIENT. 
Communication  to  Attorney,  under  Impression  that  Em  had  Cos* 
sented  to  Act  as  Attorn  bt  of  Party,  is  Privilbged,  even  though 
the  attorney  himself  may  not  have  so  understood  the  agreement;  but  the 
communication  must  have  been  made  to  the  attorney  as  such,  and  for  the 
pnrpoee  of  obtaining  his  advice  and  opinion  relative  to  some  legal  right 
or  obligation.     Alderman  v.  People^  S21. 
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AUCTIONS. 
1.  AuonoNiSB  n  Aonrr  ov  Both  PABTiBa,  and  his  Memorandum  of  Con- 
tract OR  AoRBXMiNT  U  generally  binding  on  both,  so  as  to  satisfy  the 
reqnirementi  of  the  ttatate  of  fraods;  but  this  role  is  not  applicable 
where  the  anctioneer  is  himself  the  vendor.     BerU  v.  CM^  295. 

9.  OUARDIAN  AOTINO  AS  AUCTIONXKR  IN  SSLUNO  LaMD  OF  BIS  WaRD  ondef 

anthority  of  the  court  is  not  anthpriied  as  saoh  to  sign  for  the  pni  • 
chaser  a  memorandnm  in  writing  to  take  the  sale  oat  of  the  statute  of 
inwds.    Id. 

See  SxATUTs  of  Fraods,  1-4. 

BAIL. 
AsBAinuT  AXD  Battxrt  n  Bailable  Offbnsb,  and  bail  cannot  be  refused  on 
such  a  charge  because  there  is  danger  of  death  of  the  assaulted  person  in 
consequence  of  the  assault.    Dtmlap  v.  BartleU,  320. 

BAILMENTS. 

1.  Bailbb  is  Goiltt  of  Contbbsion  if  Hs  Uses  Pbopsrtt  Bailed  to  Him 

IN  Different  Manner  or  for  other  purposes  than  those  d^gnated  in 
the  contract  of  bailment,  and  trover  is  maintainable  therefor.  Crocker 
V.  OuUifer,  118. 

2.  Bailee  Intrusted  with  Bailed  Property,  to  be  Used  in  his  Service 

AND  IN  HIS  Business,  has  no  right  to  lease  such  property  to  another  to 
be  used  by  the  latter.  The  contract  of  bailment  confers  on  him  no  gen- 
eral right  to  dispose  of  its  use  or  enjoyment  as  he  may  see  fit.    Id. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Property  of  Appucant  for  Benefit  of  Insolvent  Law  is  in  Custody 

OF  Law  for  the  benefit  of  the  creditors,  and  while  in  such  custody  can- 
not be  distrained  for  rent.     Buehty  v.  Snouffer^  129. 

2.  Demand  for  Rent  Due  at  Time  of  Appugation  for  Discharge  under 

Insolvent  Law,  accompanied  by  a  subsequent  distress,  does  not  follow 
the  property  as  an  incumbrance  or  lien  into  the  hands  of  the  trustee,  un- 
der the  Maryland  act  of  1805,  when  there  is  no  levy  of  fieri  faciai  prior 
to  the  application.  Id, 
t.  Certificate  of  Discharge  in  Bankruptcy  cannot  be  Avoided  on 
Ground  of  Willful  Concealment  by  bankrupt  of  his  property,  where 
he  failed  to  insert  in  his  schedule  land  that  he  had  conveyed  before  the 
passage  of  the  bankrupt  act,  as  a  voluntary  gift,  in  fraud  of  his  creditors; 
nor  can  the  conveyance  be  considered  as  an  arrangement  made  io  con- 
templation of  bankruptcy,  since  it  was  made  before  the  passage  of  the  act. 
Ahheif  V.  Commerdal  Bank^  401. 

See  Assignments,  2. 

BANKS  AND  BANKING. 
L  Bahk  Cebtifyino  Check  as  "  Good  "  creates  a  new  and  binding  obliga- 
tion on  the  part  of  the  bank,  towards  a  bona  fide  holder  of  the  check 
lor  value,  to  hold  sufBcient  funds  of  the  drawer  to  meet  the  check. 
Farmenf  etc  Bank  v.  Butchem'  eic  Bank,  67& 
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2.  TxLLBB^  GnrranoATioM  ov  Niootiablb  CmKJK*  whxbb  D&awkr  has  Nc^ 
FuNiw,  for  his  aooommodatioD,  though  in  ezoess  of  the  teller's  aathorityt 
is  nevertheless  binding  on  the  bank  in  favor  of  a  bona  Jide  holder^  where 
the  teller  has  been  in  the  habit  of  certifying  oheoks  to  the  knowledge  of 
theoffloers  of  the  bank.    Id. 

BONA  FIDB  PUBCHASER8. 

1.  PoasnuoN  of  Land  uhdkb  Unbiookdid  Dud,  THoaoB  Bbouobt  Horn 
TO  SuBSBQUBNT  PuBOHASXB,  does  not  oonstltate,  in  point  of  Uw»  actual 
notice  of  snch  prior  deed,  within  the  meaning  of  the  Missoori  registrr 
act  Bat  snob  possession  and  apparent  ownership  are  ftusts  from  which 
a  jniy  will  be  warranted  in  inferring  actoal  notice.  Vamgkn  t.  Traeg^ 
471. 

%  KxowiMDam  bt  Subbequxiit  Pubchabbe  that  Pbbson  is  in  Possbssiov 
A8  Tbnant  at  sofferance  of  his  vendor  is  not  sufficient  to  charge  snch 
purchaser  with  actual  notice  of  a  prior  purchase  by  such  tenant.    Id. 

S.  PUBOHASBR  OF  LjBOAL  TlTUi  18  MOT  BOUIT])  TO  TaKS    NoTIOX    OF    LXSV 

upon  land  recorded  against  former  owner  of  the  equitable  title  through 
whom  the  purchaser  does  not  deraign  title,  and  whose  name  does  not 
appear  in  connection  with  it.    Harper  v.  BUfbt  897. 

i.  Bona  Fidb  Pubobasbb  fbom  Q&antu  in  Stati  Patsnt  is  not  Boiind 
TO  Taks  Notiox  of  a  judgment  lien  on  the  land  recorded  against  one 
who  fonnerly  held  a  certificate  for  the  patent^  and  who,  after  the  lien 
attached,  conveyed  to  the  purchaser's  grantor,  who  obtained  the  state 
patent  direct  to  himself.    Id. 

B.  Bgnrr  will  not  Bilisvb  against  Bona  Fidb  Pubobasbb  of  Liqal 
TnxiB  for  valuable  consideration  without  notice.    Id. 

BONDS. 
SeeOFFIOB  AND  Offiobbs,  %  8. 

BOUNDAKIBS. 

1.  Dbbd  of  Land  Bounded  upon  Abtificial  Pond  created  by  expanding  a 

stream  by  means  of  a  dam,  and  through  which  the  thread  of  the  stream 
has  always  been  apparent,  passes  the  land  to  the  thread  of  the  stream. 
PAtftney  v.  WaUs,  288. 

2.  In  Bounding  Lands,  Cottbsxs  and  Distances  are  but  Circomstangis, 

and  in  general  must  yield  to  monuments  and  abuttals.  Smith  v.  Slocomb, 
274. 
8.  Public  Taiues  Easbmbnt  only  in  Land  Takbn  fob  Highway,  the  fes 
remaining  in  the  abutter,  and  he  may,  if  he  choose,  on  making  a  convey- 
ance of  hie  land,  retain  the  fee  in  the  soil  under  the  road,  by  properly 
expressing  such  intention  in  the  deed;  but  if  the  property  is  bounded  in 
the  deed  "  on  the  road,**  the  grantee  takes  to  the  center  of  the  way.    Id. 

4.  CONVXTANCB  OF  LaND  ABUTTING  ON   HiGHWAT,  AND  DESCRIBING  theland 

as  "  beginning  at  an  angle  in  the  stone  wall  on  the  easterly  side  o  the 
aforesaid  road;  '*  thence  running  around  the  rear  of  the  lot  granted,  "  to 
a  stake  and  stones  at  the  aforesaid  road;  thence  northerly  on  the  line  of 
said  road  to  the  first-mentioned  bound,**  excludes  the  road  or  the  i 
tor's  interest  therein  from  such  conveyance.     Id. 
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9.  Plaok  ov  Depabtobb  ov  Bouvdaribs  nr  Dbd  mat  bb  Pboved  by  direct 
eyidenoe  or  oommon  repatatioD,  bat  it  most  be  Moertaioed  with  reMonable 
certainty.    2^wm  ▼.  Porter^  408. 

41.  That  is  Ckbxain  WmoH  mat  bb  Rbndebbd  Cbbtaiv  rbspbotiko  Db- 
flOBiFTioNs  nr  Dbbdb.    Id, 

7.  BtIDBNOB  of  DbOLABATIONS  as  to  BOUITDABIBS  IS  IKADMISHTBI.B  DVLBSS 

Mabb  by  a  person  while  he  was  in  possession,  and  claiming  it  as  owner, 
or  unless  the  boondary  line  was  pointed  ont  at  the  time  the  declarations 
were  made.  Where  made  by  one  now  deceased,  who  had  preyionsly  oc- 
onpied,  bat  never  owned,  the  land,  and  who  had  ceased  to  occupy  it  at 
the  time  of  the  declarations,  they  are  inadmissible  as  eyidence  against  a 
aabsequent  owner.     WJwtnejf  v.  Bacon,  281. 

^  HbABSAT  BnDBNGB  OB  BbFUTATIOV,  to  PrOTB  BomrDABIBS,  MUST  BB  AS 

CBBTADr  as  to  the  subject-matter  as  direct  eyidence  would  be.  Nixon  y. 
Porter,  408. 
9.  Pabol  Aorbbmbnt  Detbbminino  Bounda&t  can  be  yalid  only  when  made 
between  owners  of  lands  which  adjoin.  Where  a  claimant  of  lands  di- 
vided by  a  ditch  alleged  a  parol  agreement  between  himself  and  the  ap- 
parent owner  of  lands  on  both  sides  of  the  ditch  that  the  ditch  should  be 
the  division  line,  but  showed  no  title  to  either  portion  of  the  lands: 
Beldt  that  such  agreement  was  inoperative.  Teny  v.  Chandler,  707. 
See  Pabtt- WALLS. 

OOMMON  CAKRTTCRa 

t.  FknOBT  IS  COMPBNSATION  fOR  CaB&IAOB  OF  GoODS,  AXD  WHXN  PaID  UI 

Advanob  MUST  BB  Rbpaib,  if  by  reason  of  any  event  not  imputable  to 
the  shipper  the  goods  are  not  carried  and  delivered,  unless  there  be  a 
special  agreement  to  the  contrary.    AttoeU  v.  MiUer,  206. 

1L  Lboal  Opbratiok  of  Oontbaot  m  Bill  of  Ladino  mat  bb  Modifibd 
BT  Subsbqubnt  Pabol  Agbbembnt;  as  by  the  aildition  of  a  parol  sup- 
pletory  agreement  that  the  freight  should  be  at  the  risk  of  the  shipper.  Id. 

)L  Fact  that  Shipper  Insures  Freight  is  Ciroumstanob  Tending  to 

Show  that  Hb  Assumed  Risk  of  its  Loss,  and  taken  in  connection 

.   with  parol  evidence  of  a  special  agreement  that  the  freight  should  be  at 

his  risk,  is  sufficient  to  be  submitted  to  the  jury  as  going  to  show  an 

agreement  to  that  effect,  suppletory  to  that  in  the  bill  of  lading.    Id, 

4.  Consignor  is  Originally  Liable  for  Freight  on  goods  shipped  by  him 

under  contract,  or  for  his  benefit,  and  the  insertion  in  the  bill  of  lading 
of  a  stipulation  for  delivery  to  the  consignee,  **he  or  they  pa3ring 
freight,*'  does  not  of  itself  relieve  the  consignor;  such  provision  being 
for  the  benefit  of  the  carrier,  who  may  waive  it  and  retort  to  the  con- 
signor, unless  the  latter  is  exonerated  by  some  special  stipulation.  HoU 
y.  WetieoU,  74. 

5.  Stage-coach  Passenger,  to  Rboovbb  for  Injury  bt  Carrier,  must  show 

n^ligenoe  or  want  of  ordinary  care  and  prudence  by  the  carrier,  occa* 
sioning  the  injury,  without  fault  on  his  own  part.  Keith  v.  Pinkftam,  80. 
C  Passenger  Riding  on  Outside  of  Coach,  against  Warning  of  the  stage- 
agent  that  he  does  so  at  his  peril,  assumes  only  the  risks  incident  to 
his  exposed  situation,  and  may  nevertheless  recover  for  an  injury  caused 
by  the  negligence  of  the  carrier  or  hia  servants.  .  Id, 
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7.  Railboad  Gomfant  n  Liablb  to  Passbkoxb  Whom  It  Volustartlt 
Ukdsrtaxbs  to  Cabkt,  although  grataitouBly,  for  injuries  Bustained  by 
the  paaeenger  without  hie  own  fault,  and  through  culpable  negligence 
efaaigeable  to  the  company.  This  liability  does  not  rest  on  contract,  boi 
on  the  public  duty  of  the  company  to  carry  safely  thoee  whom  it  undsiw 
takes  to  carry.    Cotton  t.  Wentem  R.  R.  OmponOiUm^  028. 

COMMON  LAW. 
See  Ahimals*  13;  Statutib,  L 

CONDITIONS. 
Rnbt  Dbpstdino  upon  CoNDinoii  Pbigbdint  does  not  accrue  unless  th» 
condition  is  performed*  although  performance  becomes  impossible  by  the- 
act  of  Qod.    Jfisett  t.  BwtmU^  744. 

CONFLICT  OF  LAWS. 
KoTHDro  IN  Law  ob  Comitt  of  Nations  Riquiiub  Coubts  of  Onb  Statb 
to  give  effect  to  the  law  of  another  state  which  b  in  derogation  of  the- 
former's  laws,  and  in  violation  of  rights  that  have  vested  by  force- 
thereof.    McLetm  v.  Hardin^  740. 

CONSPIRACY. 
See  Cbdonal  Law,  20-24. 

CONSTITUTIONAL  LAW. 
Statb  Law  Rbquibino  Taking  out  of  Liobnses  bt  Thosb  Who  Sbll. 
THBiB  Own  Manufacturb  of  Laoer-beeb  in  Small  Quantribs  i* 
Constitutional;  such  a  law  being  but  the  exercise  of  the  right  to  regu- 
late internal  police  and  everything  that  relates  to  the  morals  and  healtb> 
of  the  community.  KMer  v.  SUUe^  226. 
See  Statutes. 

CONTRACTS. 
Wbttten  Contract  must  bb  Constbubd  bt  Coubt,  and  not  by  the  Jury. 
BamdaU  v.  ThonUom^  M. 

See  Damaobs,  0,  10. 

CORPORATIONS. 

1.  No  Pabtioulab  F6bm  of  Words  is  bvkb  Rbquibbd  to  Oonbtitutb 

Cobfobation.    Bow  v.  AUenstoum^  489. 

2.  Gbant  bt  State  will  of  Itself  Confer  Cobporatb  Chabactbb.    Id, 

5.  Pabtibs  not  Found  to  Possess  Corporate  Powers  will  be  Deemed- 

Corporation,  if  the  intention  of  the  legislature  would  be  otherwise  de- 
feated.   Id. 
4.  Grant  to  and  Aoobptanob  bt  Pbivatb  Cobfobation  of  a  private  char^ 
ter  is  a  compact  which  the  legislature  cannot  violate.     Timman  v.  BtM^ 
derttte.  B.  B.  Co.,  665. 

6.  Pbiyatb  Corporation  oan  be  Held  Liable  in  Tobt  for  an  act  ex- 

pressly authorized  by  statute  when  it  transcends  the  authority  oooferret) 
CO  it  by  the  legislature.    Id, 
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flL  NonOB  TO  DiBIOIOR  OV  OO&FOBATION  WILL  HOT  BiND  OORPORATION,  if 

it  is  ftoqnired  by  him  privately,  or  from  rumor,  or  through  chuineU  open 
to  all  aUke,  and  is  not  communicated  to  his  associate  directors.  GenercU 
Ins.  Co.  T.  U.  S.  In$.  Co.,  174. 

7.  Imjubt  is  DntscT  and  Immbdiatx  Ck>N8EQnBMCB  of  the  acts  of  a  private 
corporation,  when  such  corporation  constructs  an  embankment  in  the 
mouth  of  a  creek,  thereby  preventing  the  water  from  flowing  in  its  ac- 
customed channel,  and  depriving  the  injured  party  of  its  use  for  milling 
purposes,  although  the  property  injured  is  an  incorporeal  right  in  the 
land  of  another;  and  it  is  no  defense  to  an  action  for  damages  for  such 
injury  that  the  water  flowing  in  the  mouth  of  the  creek  is  a  public  navi- 
gable river,  under  servitude  to  the  public  interests  and  subject  to  legisla- 
tive control.     Tinsman  v.  Belvidere  R.  B.  Co.,  565. 

S,  Stock-subscription  Book  of  Corporation  for  Shares  Required  to  be 
Subscribed  for,  before  any  assessment  could  be  levied,  is  prima  facie 
evidence  that  the  number  of  shares  requisite  for  an  assessment  had  been 
subscribed  for,  in  an  action  to  recover  the  amount  of  an  assessment  laid, 
where  such  book  came  into  the  possession  of  the  corporation  immediately 
on  its  organization,  and  which  book  had  always  been  treated  by  them  as 
showing  the  number  of  shares  subscribed  for,  and  on  the  faith  of  which  the 
said  assessment  was  laid.    Mxxrlborough  Branch  R.  R.  Co.  v.  Arnold,  270. 

0.  PuBUc  Corporations  are  Such  as  are  Created  for  political  purposes, 
and  invested  with  subordinate  legislative  powers,  to  be  exercised  for  the 
public  good.  These  powers  are  subject  to  legislative  oontrol,  and  their 
charter  may  be  altered  or  repealed  at  the  pleasure  of  the  legislature. 
Hot  a  corporation  is  not  public  merely  because  its  object  is  of  a  public 
character.     Tituman  v.  Belvidere  etc.  R.  R.  Co.,  565. 

IOl  Lboislativb  Annexation  of  Other  Tkbritort  to  Town  will  Makr 
It  Town  in  Future,  even  if  it  was  not  a  town  before.  Bow  v.  AUene- 
town,  489. 

li.  Act  of  Incorporation  cannot  bx  Proved  bt  Eyidbncb  that  Place 
HAS  been  Classed  for  the  choice  of  a  representative;  because  unincorpor- 
ated places  are  usually  classed  for  that  purpose.    Id. 

H,  Incorporation  of  Town  mat  be  Proved  by  Representation,  Legisla- 
tive Grants  necessarily  implying  a  town  corporation,  or  by  claim  and 
user  of  the  corporate  powers  of  a  town  with  the  knowledge  and  assent 
of  the  legislature,  and  without  objection  or  interruption  for  a  period 
long  enough  to  furnish  evidence  of  a  prescriptive  right,  where  no  charter 
or  act  of  incorporation  of  the  place  as  a  town  can  be  found.    Id. 

18.  New  Charter  dobs  not  Extinouisb  Old  Privileges;  and  Act  of 
Incorporation  does  not  raise  any  conclusive  presumption  that  the  town 
thus  incorporated  was  not  a  corporate  town  before  the  act  was  passed. 
It  is  evidence  to  be  weighed  by  the  jury.    Id. 

14.  PuBuo  Poucr  Kequi&es  that  Proceedings  of  Municipal  Corpora- 
tions should  be  kept  strictly  within  the  limits  assigned  to  them  by  the 
statute  authorising  them,  and  if  they  appear  not  to  come  within  those 
limits,  they  are  liabb  to  reversal  by  etriiorwri  and  are  void  and  insuffi- 
cient to  support  a  title  professing  to  be  founded  on  them.  Camm  v» 
MaHiM,  584. 

lA.  PuBUc  Corporations  are  Equally  Liablb  with  private  oorporatioaa  «r 
individuals  for  injuries  inflicted,  where  the  powers  conferred  are  not 
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atriotly  for  the  pablio  benefit,  and  if  the  gnmt  Is  •  ipecUl  trmebiee,  i 
as  well  for  private  advantage  aa  for  pnblio  good.  Tintman  ▼.  Bdviden 
R.  B,  Co.,  665. 
18.  Whbrb  Powsb  of  Citt  Council  to  Alter  or  Widen  Streets  is  confined 
by  the  city  charter  to  oases  where  application  is  made  in  writing  by  tiiree 
fourths  of  all  owners  of  land  along  snch  streets,  this  Ib  a  case  of  a  tri* 
bnnal  having  a  limited  and  special  power  to  proceed  only  in  the  manner 
prescribed  in  the  act.     Carrwi  v.  MarUn^  584. 

17.  Act  of  Citt  Council  in  Laying  out  and  opening  street  is  qwiH  Judicial 
in  its  natare,  and  the  tribunal  exercising  snch  act  is  subject  to  the 
control  of  the  supreme  court.     Id, 

18.  Towns  are  not  Liable  for  Damages  Caused  bt  Non-repair  of 
Bridges  and  Highways,  being,  like  counties,  qwm  corporations,  whose 
corporate  powers  and  functions  are  conferred  without  their  solicitation, 
for  the  benefit,  not  of  themselves,  but  of  the  public  at  large.  Contmtf- 
HanerB  v.  Martin,  333. 

19.  Towns  cannot  be  Indirectly  Subjected  to  Liability  for  Damages 
FOR  Non-repair  of  Bridges  and  Highways,  by  a  suit,  under  the  Michi- 
gan revised  statutes,  c.  119,  against  the  comminioners  of  highwajrs;  this 
chapter  does  not  authorize  any  action  to  be  brought  against  township 
officers,  by  their  name  of  office,  except  for  acts  done,  or  upon  contracts 
made  by  them  whUe  acting  within  the  scope  of  their  official  duty  and 
authority.    Id. 

90l  Corporate  Eiustencs  of  Plaintiff  is  Admitted  by  Defendant^ 

Pleading  General  Issue,  and  they  cannot  afterwards  contest  it.    /f»- 

habitants  of  Orono  v.  Wedgewood,  81. 
See  Eminent  Domain,  3, 10;  Evidence,  5;  Franchises;  Highways;  Juris- 

DienoN,  4;  Negotiable  Instruments,  5,  6;  Railroads;  Ukivoorpo* 

RATED  Societies. 

COSTS. 

FoniBILlTY  THAT  PLAINTIFF  MAY  BE  CHARGED  WITH  COSTS  Of  AOTIOH  PEND- 
ING does  not  become  a  debt  until  the  judgment  for  costs  Is  rendered 
against  him.    InhabUanta  qfPelham  v.  Aldrich,  268. 

CO-TENANCY. 

1.  Occupation  by  One  Tenant  in  Common  of  the  whole  estate,  claiming  it 

as  his  own,  is  an  ouster  of  his  co-tenant,  who  must  first  establish  his 
right  at  law  to  enable  him  to  recover  the  mesne  profits.  One  tenant  is 
bound  to  account  to  another  only  as  his  bailiff  appointed  by  contract, 
express  or  implied.    Izard  v.  Bodine,  595. 

2.  Tenant  in  Common  Actually  Receiving  the  rents,  issues,  and  profits 

may  be  compelled  to  account  for  such  profits  actually  received:  this  by 
statute,  both  in  England  and  New  Jersey.    Id, 

8.  Tenant  in  Common  Occupying  Whole  Estate,  without  claim  on  the  part 
of  his  co-tenants  to  be  admitted  into  possession,  is  under  no  obligation 
to  account.    Id, 

4.  Tevast  in  Common  is  Entitled  to  Possession  in  common  of  the  whole 
with  his  00- tenant,  but  has  no  right  to  the  exclusir^  possession  of  any 
partaoular  portion;  and  if  he  exercise  such  right  and  excludes  bis  co-ten- 
ant from  participation  in  the  possession,  he  must  account  to  his  oo-tenant 
for  his  interest  in  the  part  from  which  he  was  ousted.    Id, 
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k  Died  bt  Twkawt  n  Oommoh  of  "Sarr-rouB  Bods,  bsoto  Past  of" 
Lot  held  by  the  grantor  in  common  with  another,  panes  no  title 
in  oommon;  nor  will  it  pan  any  title  in  severalty  nnlen  grantee  enters 
and  takes  possenion  of  the  quantity  of  land  conveyed  by  the  deed,  and 
thns  makes  certain  the  part  which  he  claims  to  hold  in  severalty.  PhUUp$ 
V   Tudor,  306. 

0  Landlord  and  Tknaitt  aks  Tenants  in  Commoit  of  Chops  Baisid  tv 
Shares,  until  a  division  is  made.    DcmieU  v.  Brown^  505. 

7  Tenant  in  Comkon  cannot  Josrunr  Use  of  Force  in  Taking  Possession 
of  the  common  property  when  held  by  his  co-tenant.    Id. 

%•  One  Tenant  in  Common  cannot  Make  Division  of  Common  Propebti 
without  the  consent  of  the  other,  so  as  to  affect  the  rights  of  either.    Id, 

9.  One  Tenant  in  Common  mat  Plead  Tenanot.in  Common  in  Abatement 
if  he  alone  be  sued  in  trespass,  trover,  or  case  for  anything  mpeoting  the 
land  held  in  common.    Souihard  v.  H%U^  85. 

See  EraoTMSNT,  1,  2;  Insurance,  6;  Landlord  and  Tenant,  5-7;  Pabti- 
noN;  Riparian  BiOhts,  6. 

CBOONALLAW. 

1.  Adulteby,  bt  Civil  Law,  is  Carnal  Knowlbdob  or  Anothbb  MAjrli 
Wife.    BUmU  v.  Wtaihefh}f,  59. 

S.  Adultery  in  Maine  is  Ilugit  Intdiooursb  BgrwBBW  Pebsons  Onb  oa 
Both  of  Whom  are  Married.    Id 

S.  DivoROED  Man  does  not  Commit  Adultery  by  Marryiho  and  Co- 
habiting with  another  woman,  though  the  divorce  was  prooiired  by  his 
wife  and  he  has  obtained  no  divorce.    Id 

4.  Instruction  to  Jury,  where  Defendant  is  on  Trial  for  Adultbry. 
**thAt  if  from  all  the  testimony  in  the  case,  introduced  for  the  purpose 
of  proving  the  marriage  of  the  defendant,  they  were  mtisfied  beyond  a 
rsasonable  doubt  that  he  was  legally  married,  and  his  wife,  to  whom  he 
was  legally  married,  was  living  at  the  time  the  crime  was  alleged  to  have 
been  committed,  they  were  authorised  to  find  the  fact  of  mamage,"  is 
correct.    SUUe  v.  lAbby^  115. 

&   iNSTRUCmON    TO   JURY,    **THAT  IF  PERSON  WITH  WhOM  AdULTERY  WAS 

Alleged  to  be  Committed  was  as  well  known  by  the  name  of  Vesta 
Brown  as  by  that  of  Vesta  A.  Brown,  they  would  be  warranted  in  find- 
ing that  the  offense,  if  committed,  was  committed  with  Vnta  Brown,** 
is  correct.    Id 

8.  Affray  is  Fiohtino  of  Two  or  More  Persons  in  a  public  place,  to  the 
terror  of  the  citisens;  and  if  one  person,  i -y  such  abusive  language  towards 
another  as  is  calculated  and  intended  to  bring  on  a  fight,  induces  that 
other  to  strike  him,  he  is  guilty,  though  he  may  be  unable  to  return  the 
bbw.    SUUe  V.  Perry,  768. 

7.  Indictment  for  Arson  must  Charge  Offense  to  have  been  Donb 
Maliciously,  and  charging  it  to  have  been  done  '*  feloniously,  willfully, 
and  uob.wfully  **  is  insufficient     KelUnbech  v.  State,  166. 

ft.  Words  Constitutino  Part  of  Description  of  Crime  must  be  Used  in 
Indictment;  and  an  indictment  under  the  Maryland  act  of  1809,  c  138, 
charging  a  willful  burning  of  a  building,  which  in  not  a  parcel  of  a  dwell- 
ing-house, is  insufficient  on  demurrer  if  it  fails  to  describe  the  building 
as  "  not  a  parcel  of  any  dwelling-house.**    Id 
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9.  In  PRoraounom  vor  AtoATWt^  It  is  UNNxonaABT  to  Pbovb  Placb  oi 

oommitting  the  offense  precisely  as  it  is  alleged  in  the  indictment.  An 
indictment  for  an  assault  in  one  town  is  supported  by  proof  of  an  assault 
in  another  town  in  the  same  county,  and  within  the  jurisdiction  of  the 
court.    Commonwealth  ▼.  ToUwer,  252. 

10.  Mods  of  Making  Assault  need  not  bx  Set  out  in  Indictment  for  an 
assault  with  a  gun  *'  loaded  with  powder  and  baU,**  with  intent  to  kUL 
8taU  V.  Chandler,  432. 

11.  Bet  upon  Result  of  Election,  though  Made  atteb  Election  hae 
BEEN  Held,  is  indictable  under  a  statute  providing  an  indictment  for  a 
bet  upon  the  result  of  any  election.    Miller  ▼.  SUUe,  351. 

12.  Indictment  fob  Betting  on  Election  Which  Chaboes  Bet  to  have 
BEEN  Made  before  Election,  is  supported  by  proof  that  the  bet  was 
made  after  the  election  upon  the  unknown  result  thereof,  for  time  is  imma> 
terial  since  the  statute  draws  no  distinction.     Id, 

13.  Indictment  Cbabging  Possession  of  Bubolarious  Implements  with 
Intent  to  Use  Them  for  the  purpose  of  breaking  and  entering  a  building, 
or  other  depository  of  money  or  goods,  in  order  to  steal  therefrom,  need 
not  allege  an  intent  to  use  them  in  a  particular  place,  or  for  a  special 
purpose,  or  in  any  definite  manner;  it  is  sufficient  to  allege  a  general  intent. 
CommonweaUh  v.  Tivnon,  248. 

14.  Proof  that  Some  of  Implements  Described  in  Indictment,  undet 
Massachusetts  statute  of  1853,  chapter  104,  were  in  the  possession  of  the 
defendant^  and  designed  and  adapted  to  effect  the  objects  charged  in  the 
indictment,  is  sufficient.    Id. 

1ft.  It  is  not  Necessary  to  Pbove  that  Implements  were  Orioixallt 
Intended  for  Unlawful  Use  in  order  to  sustain  an  indictment  under 
the  Massachusetts  statute  of  1853,  chapter  194.  It  is  sufficient  if  they  are 
suitable  for  the  purpoee  charged.     Id, 

Id.  When  Common  Design  or  Enterprise  between  Two  Dbfensiantb  is 
first  proved,  declarations  of  one  of  them  in  relation  to  the  joint  under- 
taking are  admissible  against  both.    Id, 

17.  Proof  of  Mere  Possession  of  Burglarious  Implements  by  One  De- 
fendant, where  two  defendants  intend  to  use  them  in  a  joint  undertak- 
ing, is  not  sufficient  to  sustain  an  indictment  under  the  Massachusetts 
statute  of  1853,  chapter  104,  as  against  the  defendant  whoee  possession  of 
the  implements  is  not  proved.    Id, 

18.  Possession  of  Burglarious  Implements  with  Guiltt  Intent  mat  be 
Joint  as  weil  as  several;  and  where  the  guilty  intent  of  several  is  man- 
ifested by  their  joint  act  it  becomes  a  joint  offense.  In  such  cases,  all 
who  join  in  the  commission  of  the  act  may  be  indicted  either  jointly  or 
separately.     Id, 

19.  Indictment  against  Two,  Alleging  that  Thet  had  in  their  Posses- 
sion, on  a  certain  day,  certain  implements  designed  and  adapted  for  forcing 
and  breaking  open  buildings,  safes,  trunks,  and  vaults,  sufficiently  sets 
forth  a  joint  possession  and  charges  a  joint  offense  in  apt  words,  under  the 
Massachusetts  statute  of  1853,  chapter  194.  Under  this  allegation,  it  is 
competent  to  prove  the  commission  of  one  offense  by  both  defendants  on  any 
day  after  the  statute  took  effect  and  before  the  indictment  was  found.  Id* 

to.  To  Constitutb  Indictable  Conspiracy,  there  must  be  Combination 
OF  Two  OR  More  Persons  to  commit  some  act  known  as  an  offsnse  at 
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ooatmon  law,  or  that  has  been  declared  eooh  by  etatate.  Atderman  v. 
People,  321. 

2L  Debgbiftion  of  Offbnsb  bt  Tbbm  bt  Whioh  It  is  Obnxballt  Knowb 
18  SuFnciENT,  if  the  natare  of  the  offense  is  clearly  indicated  thereby, 
and  the  charge  is  a  conspiracy  to  commit  an  offense  known  and  recog- 
nized as  an  offense  at  common  law.     Fd, 

82.  Means  Such  as  to  Constxtute  an  Otfbnsk,  EirfiKR  at  Oommoh  Law  ob 
BT  Statutx,  must  bb  Pabtioolarlt  Sbt  Fobth,  in  an  indictment  for 
a  conspiracy  to  do  an  act  not  in  iteelf  nnlawfal,  bnt  which  it  is  agreed  tc 
accomplish  by  criminal  or  unlawful  means.    Id, 

23.  Ovtbnsb  in  CoNSPiBAcr  is  Unlawtul  Combination  and  Ao&bxmuit,  and 
no  overt  acta  need  be  done,  in  pursuance  of  such  combination  and  agree- 
ment, to  constitute  the  offense,  nor  need  such  acts  be  alleged.    Id. 

24.  Indiotmbnt  for  Conspibaot  to  Crbat  and  Detbaud  must  Skt  out 
Falbb  Pebtbnses,  Tokbns,  and  Detiobs  Aobeed  to  be  Used;  false 
pretenses,  tokens,  or  devices  alone  render  "cheating"  and  '*  defrauding  " 
punishable,  and  the  conspiracy  must  be  to  cheat  and  defraud  in  some  of 
the  modes  made  criminal  by  statute.    Id. 

28w  On  Tbial  of  Indictment  fob  OBTAiNiNa  Sionatubb  to  Deed  bt  False 
Pbetenses,  evidence  is  admissible  of  previous  conversations  of  defendant 
with  a  third  person  as  to  procuring  such  a  signature.  CommonweaUh  v. 
OasOeB^^S. 

26.  Indictment  fob  Rape  Which  Allkqbs  that  Defendant  "  Violentlt 
AND  AGAINST  BEB  WiLL  Feloniouslt  DID  Ravish  and  camally  know" 
the  woman  is  sufficient.     CommaatoeaUh  v.  Fogertyt  264. 

27.  Indictment  fob  Rape  need  not  Allege  that  Woman  Ravished  was  not 
the  wife  of  the  defendant.    Id. 

28.  Utterance  in  Pdblio  of  Vulgar,  Obscene,  and  Indecent  Language 
is  an  outrage  upon  decency,  and  injurious  to  public  morals,  and  is  an 
offense  indictable  at  common  law,  adthough  not  an  open  and  notorious 
act  of  public  indecency  within  the  statute  of  Missouri.  Stale  v.  Appling, 
469. 

29.  Indictment  Lies  for  Disobeyino  Injunction  of  Legislature,  though 
no  mode  of  punishment  is  pointed  out  by  the  statute  enjoining  the  doing 
of  an  act.     Keller  v.  SuUe,  326. 

80.  Indictment  Alleging  that  Defendants  did  Wuxfullt  and  Mali- 
ciousLT  Kill  Hobse  of  another  person  named  is  a  sufficient  averment  of 
the  offense,  under  a  statute  which  prescribes  a  punishment  for  "every  per- 
son who  shall  willfully  and  maliciously  kill,  maim,  or  disfigure  any  horses, 
cattle,  or  other  beasts  of  another  person."    CommonweaUh  v.  Sowle,  289. 

8L  Time  of  Commission  of  Offense  must  be  Proved  as  Laid  in  Indict- 
ment only  when  time  is  of  the  essence  of  the  offense,  or  a  necessary  ingre- 
dient in  the  description  of  it;  and  then  it  must  be  proved,  at  least  so  far  as 
may  be  necessary  to  identify  the  offense  charged.    MUler  v.  Staie,  351. 

82.  Objection  to  Indictment  must  be  Taken  bt  Demurrer,  as  well  when 
the  case  is  submitted  to  the  court  as  when  tried  by  a  jury;  and  under  the 
Maryland  act  of  1852,  the  judgment  will  not  be  reversed  for  any  matter 
which  might  have  been  a  subject  of  demurrer  to  the  indictment.  Kellen- 
bed  V.  State,  166. 

18b  Statute  Requiring  Indictmrnt to  be  Indobsed  **True  Bill'*  is  Dirbo- 
TORT  merely,  and  .the  omission  of  such  indorsement  cannot  be  madii 
Am.  Dbo.  Vol.  LXH  -«1 
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a  groand  of  objection  after  trial  and  conyiotion,  bat  tbe  indlofement  m^ 
be  quashed  on  that  groond.    State  v.  Burgen,  433. 

84.  BoBBEBT  IS  Committed  bt  Fobob,  Labcbitt  bt  Stbalth,  and  where  thera 
is  no  violence  or  circumstance  of  terror  resorted  to  for  the  purpoee  of 
inducing  the  owner  to  port  with  his  property  for  the  sake  of  his  person, 
the  crime  committed  is  not  robbery,  but  larceny.    State  ▼.  John,  777. 

35.  To  CoMSTrTUTB  Bobbbbt,  Fobob  Usbd  mns't  be  either  before  or  at  the  time 
of  the  taking,  and  of  such  nature  as  to  show  that  it  was  intended  to 
overpower  the  party  robbed,  or  to  prevent  resistance  on  his  part,  and  not 
merely  to  get  possession  of  the  property.    Id, 

Bee  Animals,  12;  18;  Bail;  iHaANmr;  Sobbttbhif,  6-10;  WiTiimiin,  SL 

CUSTOMS. 
Pbaotiob  of  Fbw  Pbbsons  in  Businbss  in  Which  Many  abb  Enoaobd 
does  not  establish  a  custom  which  all  persons  who  are  engaged  in  the 
same  pursuit  are  presumed  to  know  and  recognize.    Ikkr  v.  jyean^  484. 

DAMAGES. 

1.  QuBSTioN  whbtheb  Sum  is  Liquidated  Damages  ob  Penalty  which  is 

stipulated  to  be  paid  upon  breach  of  a  contract  is  one  of  intention,  and 
the  language  of  the  contract  is  not  conclusive.     Bagky  t.  Peddie,  713. 

2.  Rules  fob  Dbtebminino  when  Stipolated  Sum  is  Pbnaltt  and  when 

liquidated  damages,  in  ^  contract,  stated  and  discussed  per  Shankland,  J. 
Id. 

5.  Sum  Denominated  "  Liquidated  Damages  '*  in  Contbact  will  neverthe- 

less be  construed  to  be  a  penalty  if  other  parts  of  the  instrument  furnish 
reason  even  to  doubt  as  to  the  intention  of  the  parties;  but  where  the  cove* 
nants  for  breach  of  which  the  sum  is  to  be  paid  are  all  of  them  for  the 
performance  of  other  acts  than  the  payment  of  money,  and  the  damages 
for  a  breach  would  be  wholly  uncertain  and  incapable  of  ascertainment 
except  by  conjecture,  the  sum  will  be  deemed  liquidated  damages.  Id, 
L  Sum  Denominated  **Liquidated  Damages'*  in  Bond  of  Employee,  stipo- 
lated to  be  paid  upon  a  breach  of  the  covenants  of  a  contemporaneous 
agreement,  to  the  effect  that  the  obligor  will  serve  the  obligee  faithfully 
and  diligently  for  a  specified  term  in  his  trade,  perform  his  orders,  keep 
the  secrets  of  the  trade,  and  not  disclose  any  improvements,  discoveries, 
or  inventions  by  the  obligee,  etc.,  will  be  construed  as  "liquidated  dam- 
ages," and  not  as  a  penalty.    Id, 

6.  Special  Damages  not  Impued  bt  Law  as  Necessabt  Consequences  or 

Bbbach  of  Agbeement  to  convey  real  estate  cannot  be  recovered  in  an 
action  for  such  breach  unless  they  are  alleged  in  the  declaration.  War* 
ner  v.  ^ocon,  253. 

C  Damages  Sustained  afteb  Action  Bbought  for  Bbeach  of  Aobeemev\ 
to  convey  real  estate,  by  reason  of  the  withholding  thereof  from  the 
plaintiff^  cannot  be  given  in  evidence  in  that  action,  but  may  be  recov- 
ered in  a  subsequent  action.     Id, 

7  Plaintiff  cannot,  in  Aotion  for  Breach  of  Agreement  to  Con  vet 
Real  Estate,  Recover  Expenses  incurred  by  him  in  erecting  a  build- 
ing on  his  other  land  by  reason  of  his  not  obtaining  a  right  to  put  thereon 
a  similar  building  standing  upon  the  land  agreed  to  be  conveyed.     Ttiat 
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gioand  of  dftinage  ia  too  remote,  not  being  a  proximate  oonsequence  of 

the  breach  of  the  agreement.    Id. 
&  MsASOBB  OF  Damages  in  Teispass  db  Bonis  AspoBTATra,  where  the 

landlord  and  tenant  are  tenants  in  common  of  certain  property,  and 

where  the  tenant  has  taken  the  whole,  is  the  value  of  tke  landlord's  share, 

and  compensation  for  all  that  he  loses  by  the  operation  of  the  wrong  and 

consequent  judgment,  which  vests  the  property  in  the  trespasser,  and 

ordinarily  no  more.    Daniels  v.  Broum^  505. 
Ql  Damaoxs  Rbooykbablb  fob  Breach  of  Conthaot  Ikcludk  Profits  which 

the  plaintiff  certainly  would  have  realized  but  for  defendant's  default; 

though  speculative  or  contingent  profits  are  not  recoverable.    Or^ffin  v. 

Colver,  7ia 

lOl   ESOOOPMKMT  OF  DaHAOBS  IN    AOHON  FOR  PrIOB  OF  SnOINX,  FOB  DiLAT 

in  not  furnishing  it  by  a  stipulated  time,  should  be  estimated  by  the 
value  of  the  use  of  the  engine  during  the  period  of  delay,  not  by  the 
profits  which  would  have  been  realized  from  running  it  in  connectioo 
with  the  machinery  it  was  intended  to  drive.  Id. 
Sea  Aooount;  Animals;  Eminent  Domain,  4-9;  Quardiaii  and  Ward; 
HiOHWATS,  3;  Vendor  and  Vendee,  3,  4. 

DEBTOR  AND  CREDITOR. 

1.  Letter  Oontainino  Monet  Sent  by  Debtor  to  Creditor  through  the 

mail  is  at  the  risk  of  the  debtor,  unless  the  creditor,  either  expressly  or 
by  the  usual  course  of  dealing  between  the  parties,  authorized  such  mode 
of  remittance.    Oumey  v.  IJovfe,  299. 

2.  Debtor  is  Entitled  to  be  Satisfied  of  Authoritt  of  Person  Demand- 

ing Payment  before  complying  with  the  demand,  and  a  refusal  upon 
that  specific  ground  is  justifiable.  Nash  v.  Union  MtU.  Ins.  Co.,  65. 
8.  Possession  of  Signed  Receipt  is  Sufficient  Evidenob  of  Authority  to 
demand  payment  of  the  receipted  liability,  if  the  receipt  is  signed  by  the 
proper  person,  and  a  demsnd  under  such  authority  is  equivalent  to  a 
personal  demand  by  the  signer  of  the  receipt.    Id. 

4.  i^EIFT  BY  CbBDITOR  FROM  DEBTOR  OF  PROMISSORY  NOTE  OF  THIRD  PER- 
SON IN  Payment  of  Account  Due  does  not  Extinguish  Original 
Claim,  unless  there  is  an  express  agreement  to  receive  the  note  as  pay* 
ment  and  run  the  risk  of  its  being  paid.     Berry  v.  Oriffin,  123. 

&  Marshaling  of  Securities  is  Done  only  at  Instance  of  One  Cred- 
itor against  Another,  and  is  never  done  ex  offieio,  nor  at  the  suit  of 
the  debtor,  nor  to  the  prejudice  of  a  creditor;  and  the  creditor  seeking 
it  must  show  that  his  co-creditor  will  sustain  no  injury  thereby.  Cfen- 
wal  Ins.  Co.  v.  United  Stoles  Ins.  Co.,  174. 

See  Fraudulent  Conveyanobs. 

DEDICATION. 
See  Highways.  1. 

DEEDS. 

1.  DiBD  Duly  Aoxbowlbdoed  and  Recorded  dobs  hov  Trabsfbr  TniM 

until  Deliyxry  to  Grantee.    BuUitt  v.  Taylor,  412. 

2.  Due  Aoknowledoment  and  Recording  of  Deed  is  Merely  Prbsump^ 

TiVB,  NOT  Conclusive,  Evidence  of  Deuvery.    Id. 
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8.  Word  "Pbbmibis*'  ur  Dsxd  of  Contstahob,  Tbohmioallt  Mbahi 
eTerything  which  precedes  the  hdbemdunL    Berry  ▼.  BUUngg^  107. 

4.  Offiob  of  Habendum  is  to  Nams  G&antxk,  and  to  Limit  CxBXAnrrr 
of  EszAi^    I<L 

6,  Habendum  Bscomxs  Eificient  to  Dbcla&b  Intention,  where  the  prem- 
ises in  a  deed  are  merely  descriptiTe,  and  no  particnlar  estate  is  men- 
tioned.    IcL 

6.  Deed  of  Land  *'to  Have  and  to  Hold/'  to  B  and  ho  Hsna,  n 
Good,  although  the  gr^tee  is  not  named  in  the  premises.    Id, 

?•  Deed  is  Good  and  Effectual  where  Habendum  is  not  Bbfuohaxt  to 
Premises..  Id. 

^  Words  "Privilboes  and  Afpubtenanges"  are  Unnboessart  in  Deed; 
as  a  grant  of  the  land  passes  them  without  their  being  mentiopsd.  A 
right  to  flow  land  will  so  pass.     Id. 

t.  Proof  of  Execution  of  Deed  by  One  of  Two  Subsobibdio  Wrnxsses  is 
sufficient  to  admit  it  to  registration,  since  one  subscribing  witness  to  the 
execution  is  soffioient.    Shirley  v.  Femme^  875. 

40.  Execution  of  Deed  Purportino  to  be  Executed  by  Parthebehip,  but 
acknowledged  by  one  of  the  firm  alone,  is  not  proved  unless  a  previous 
authorization  or  subsequent  ratification  by  his  copartners  is  shown,    /i. 

11.  Kon-patment  of  Nominal  Consideration  cannot  be  Shown  to  defeat 
a  deed.    Draper  v.  Shooi^  462. 

12.  Deed  to  Defendant  in  Ejectment  Executed  under  Decree  of  Chan- 
cery may  be  introduced  by  the  plaintiff  without  the  production  of  the 
record  in  chancery,  for  the  purpose  of  showing  that  the  defendant  claims 
under  the  plaintiff's  grantor;  though  when  a  party  claims  title  in  him* 
self  under  such  a  deed,  it  is  generally  necessary  to  produce  the  authority 
under  which  it  was  executed.     Nixon  ▼.  Porter,  408. 

IS  Instrument  Void  in  Law  cannot  be  Made  Good  by  Averment,  or 
Proof  of  Extraneous  Facts,  when  the  matter  rendering  it  void 
appears  in  the  deed  itself.    Inloes  v.  American  Exehcmge  Bank^  190. 

14.  Deed  Shown  to  bb  Thirty  Years  Old  or  More  may  be  Proved  by  proof 
of  the  signature  of  one  of  the  subscribing  witnesses,  for  it  is  presumed 
that  the  subscribing  witnesses  are  either  beyond  the  jurisdiction  of  the 
court,  or  dead,  or  if  living,  that  their  memories  have  fitiled  them  as  to  the 
particular  transaction.    Nixon  v.  Porter,  408. 

15.  Deed  is  Shown  to  be  Ancient  by  Fact  that  Grantee  Took  Possession 
of  land  believed  to  be  conveyed  by  the  deed  shortly  after  the  date  of  tht 
deedy  and  that  the  grantor  twenty  years  afterwards  acknowledged  that  he 
executed  the  deed  upon  the  day  of  its  date.    Id, 

16.  Deed  is  not  Void  for  Uncertainty  because  from  lapse  of  time  it  msy 
be  impossible  to  identify  the  lands  conveyed  by  it.    Id. 

17.  Admittino  Proof  of  Execution  of  Deed  other  than  by  the  subscribing 
witness  is  not  a  ground  of  exception  by  a  party  who  subsequently  calls 
the  subscribing  witness  and  examines  him.   ComnumweaUh  v.  Costfes,  278. 

fieo  Boundaries,  6,  7;  Co-tenancy,  6;  Eyioence,  1;  Infancy;  Plbadixq 
AND  Practice,  30;  Rboistration. 

DEPOSITIONS. 
1.  Notice  of  Taking  Deposition,  to  be  Reasonable  when  Served  on 
Attorney,  must  be  such  as  in  all  probability  to  allow  him  time  to  < 
municate  with  his  client.     HutU  v.  Crane,  381. 
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%  OBJxonoK  THAT  NoTiOB  ov  Takimo  Dkpositiok  db  Bbni  Essx  wm  given 
to  the  attorney  for  the  party  instead  of  to  the  party,  as  required  by  stat- 
ute, is  waived  by  the  appearance  of  the  attorney  at  the  taking  of  the 
deposition  and  his  acknowledgment  of  notice.    Id, 

t.  Two  HouBs*  NoncB  of  Taking  Deposition  db  Benb  Esse  is  not  Rba- 
SONABLE  NoTiOB  when  served  upon  the  attorney,  and  when  it  does  not 
appear  that  he  could  have  notified  his  clients  within  the  time.    Id, 

i  Dbposition  Containing  Illegal  Evidence  should  not  be  Wholly  BX' 
OLiTDBD  if  any  part  of  it  is  proper  evidence.  The  illegal  portions  should 
be  pointed  out  and  excluded  by  the  court.  HamiUon  v.  ScuWa  Adm*r^ 
460. 

6.  Depobitiom  of  Witnbss  Sinob  Dbobased,  Taken  on  Pbbliminabt  Exam- 
ination in  a  criminal  case,  in  the  presence  of  the  accused,  is  competent 
evidence  on  the  trial,  and  its  admission  is  not  in  contravention  of  the 
constitutional  provision  that  the  accused  shall  have  the  right  to  be  coo* 
fronted  with  the  witnesses  against  him.    State  v.  JlieO*Bleni§,  435. 

DETINUE. 
DmNOAVT  in  Dbtinuv  against  Whom  Judgmbnt  has  been  Rbndibbd 
baa  no  right  to  pay  the  value  assessed  and  retain  the  property,  and  he 
has  no  pretext  for  invoking  the  aid  of  equity  to  this  end.    Jordan  v, 

DOMICILE. 

1.  RmDBNOE,  TO  Gain  Settlement  ttndeb  Pauper  Law,  BixANS  Homx  or 

dwelling-place.     Warren  v.  Thomanton,  69. 

2.  Besidenoe,  Dwelling-place,  and  Home  Diffxb  fbom  Settlembnt,  under 

the  pauper  law,  and  a  person  may  have  a  settlement  in  one  town  and  a 
residence  in  another.    Id, 
t,  Besidencb  does  not  Involvb  Continued  Pebsonal  Pbesenoe  necessarily, 
and  temporary  absences  do  not  work  a  change  of  residence.    Id, 

4.  Rkdencb  is  Acquired  only  bt  Personal  Presence  without  Present 

Intbnt  to  Depart,  under  the  pauper  law,  and  when  once  acquired,  is  lost 
only  by  departure  with  intent  to  abandon  it.  Id, 
6.  Domioilb  is  not  Synonymous  wfth  Residence,  Dwelling*placb,  ob. 
Home,  in  its  ordinary  legal  sense,  but  it  must  be  regarded  as  synonymoua 
with  those  terms  when  used  with  respect  to  the  staiua  of  a  pauper  as  te 
habitation.    Id, 

6.  Residence  under  Pauper  Law  is  Abandoned  by  Departure  without » 

a  present  intent  to  return,  and  a  subsequent  intent  to  return  formed  upon- 
disappointment  of  business  expectations  does  not  cure  the  abandonment* 
Id. 

7.  Particular  House  to  Which  Party  may  Resort  as  Matter  of  Right 

is  not  necessary  to  enable  him  to  acquire  or  maintain  a  residence,  within 
the  meaning  of  the  pauper  law.     Id, 

5.  Rights  of  Husband  and  Wife  to  Movable  Property  are  Governed 

by  Law  of  Matrimonial  Domicile,  no  matter  where  such  property 
happens  to  be,  or  how  or  where  it  is  acquired.  Thus,  where  an  intes- 
tate's personal  property  has  been  distributed  in  Mississippi,  and  a  slave 
assigned  to  a  married  woman  domiciled  with  her  husband  in  North 
Carolina,  such  slave  belongs  to  the  husband,  according  to  the  laws  ol 
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the  latter  state,  and  is  not  governed  or  controlled  by  the  laws  of  tb* 
former.  McLetm  v.  ffardin,  740. 

0.  MoYABUB  Pbopxbtt  18  SUBJECT  TO  Law  OF  DoxioiLi,  althoogh  it  be  in  » 

foreign  country.    IcL 

EASEMENTS. 

1.  Rtobt  TO  Easement  OAK  BB  Cbsatbd  OMLT  BY  Devd.  JVdkr  v.  Dran,  484. 

2.  Right  to  Enter  on  Another's  Land,  and  Remain  there  for  a  certain 

time,  or  indefinitely,  at  the  pleasure  of  the  party  claiming  the  privilege* 
is  an  interest  in  the  land,  which  can  be  created  only  by  deed.    Id, 

S.  Easement  in  Land  of  Another  can  be  Acquired  by  Adverse  User 
only  with  the  acquiescence  of  the  owner  of  the  land  in  its  exercise  under 
a  claim  of  right.  From  such  a  use  of  an  easement  for  twenty  years  the 
law  will  presume  a  non-appearing  grant.    Powell  v.  Bagg^  262. 

4ii  Where  Owner  of  Land,  being  on  Same,  Forbids  Another  to  Exeroisb 
Right  to  subvert  the  soil  thereof  for  the  purpose  of  repairing  an  aque- 
duct, under  claim  of  an  easement  in  the  aqueduct  by  advene  | 
such  verbal  orders,  though  unaccompanied  by  further  aets»  are  i 
o  ahow  an  interruption  of  the  easement.    Id, 
See  Boundaries,  8. 

EJECTMENT. 
1.  Defendant  in  Ejectment  Denying  Ck>-TENANOY  with  Plaintiff  m 

alleged  in  the  complaint  cannot  claim  the  benefit  of  a  co-tenancy,  so  as 
to  require  more  stringent  proof  of  ouster  than  in  a  case  between  strangers. 
Peterson  v.  Laik,  441. 

S.  Law  of  Ouster  between  Go-tenants  in  Ejectment,  where  Defendant 
Denies  the  plaintiff's  title,  is  the  same  as  if  no  co-tenancy  existed.    Id, 

8.  One  not  Made  Party  to  AcnoN  of  Ejectment  for  land  of  which  he  was 
in  the  possession  when  the  action  was  commenced  cannot  be  dispossessed 
by  virtue  of  a  writ  of  habere  fctckts  posBestionem  issued  under  a  judgment 
lor  the  plaintiff  in  that  action.    OarrUon  v.  Savignae,  448. 
See  Deedb,  12;  Partition,  2. 

ELECTION. 
IfoHST  Payable  in  Reasonable  Timb  cannot  be  DivmED  at  the  eleotion 

of  the  payor  so  aa  to  make  it  payable  at  different  timet,  reasonable  time 
being  indivisible.    O'Doimell  v.  Leeman^  64. 

ELECTIONS. 
Power  to  Elect  Representativbs  without  Classification  is,  under 
Constitution  of  ^kw  Hampshire,  CoNFcniD  to  Towns;  via.,  those 
places  having  one  hundred  and  fifty  ratable  polls,  or  places  wit>»  town 
privileges,  which  are  really  towns.  No  others  have  such  power  Bew 
V.  AUenstown^  489. 

EMINENT  DOMAIN. 
1.  Right  of  Eminent  Domain  is  Inherent  and  Essential  Elbmint  ov 
Sovereignty.     It  results  from  the  social  compact,  and  would  eziat  with* 
oat  any  provision  of  the  organic  law.     Drown  v.  BeaUy^  389. 
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iL  BlOBT  OF  BMQIBlfT  DOKAIN  18  BbOOONXIED  XV  BXLL  OF  B1OHT8  Uf  MISSIS- 
SIPPI, and  the  only  restrictions  plaoed  npon  its  exercise  are  that  private 
IMt>perty  shall  not  be  taken  for  pablic  nse  without  the  consent  of  the 
legislatnre,  or  without  just  compensation  being  first  made  therefor.    Id, 

t»  LlOISLATUBB  MAT  EXKROISB  RiOHT  OF  BMI NXNT  DOM AIK  IN  BeUALF  01  Lf- 

OOBPO&ATXD  Railboad  Cohpant,  or  any  other  incorporated  company,  by 
means  of  which  it  is  proposed  to  construct  any  work  of  internal  improve- 
ment useful  and  beneficial  to  the  public    Id, 

4.  OwNXR  IS  Entitlxd  to  Cash  Valub  of  Lakb  Appbopria.tbd  fob  Bail- 

BOAD,  and  to  indemnity  for  damage  to  his  adjacent  land,  consequent 
npon  the  location  of  the  road,  and  he  cannot  be  oompelled  to  receive  as 
compensation,  in  whole  or  in  part,  the  enhancement  in  the  value  of  his 
remaining  property.    Id, 

0.  8TATUTB    AUTHOBIZniO   JUBT,   DT    ASSnSINO    DaMAOIS   AoOBUIKO  FBOM 

APFB0PBIATI05  OF  Land  for  a  railroad,  to  estimate,  as  an  offset  to  the 
claim  of  compensation,  the  benefit  to  the  owner  resulting  from  the  loca- 
tion of  the  road,  is  unconstitutionaL    Id, 

^  Adthobitt  Confsrbep  upon  Maoistbatb  to  Summon  Jubt  to  Assna 
Damaoss  caused  by  location  of  railroad  is  not  repugnant  to  the  consti- 
tution of  MississippL    Id, 

7.  Ko  Bsmedt  Exists  at  Coim on  Law  whbbb  Statutb  Pboyidis  Modi 
for  assessment  and  payment  of  damages  resulting  to  individuals  from  the 
construction  of  works  of  internal  improvement  authorised  by  the  legis- 
lature.   Id, 

5,  Mbasubs  of  Damages  Allowbd  to  Land-ownbb  fob  Injubifb  to  hu 

Land  bt  CoNSTBUcnoN  of  Railboad  over  it  includes  all  damages,  direct 
and  consequsntial,  present  and  prospective,  certain  and  contingent,  which 
may  fairly  result  to  the  land-owner  by  the  loss  of  his  property  and  rights* 
and  the  injuries  thereto.    Johnson  v.  AtkaUHe  etc  B,  R,  Co.,  660. 

9,  JUBT  OB  OOMMISSIONXBS  WILL  BB  PBBBUMXD  TO  HAVB  DONB  THBIB  DUTT 

IN  Appbaisino  Damaobs  done  by  a  railroad  company  in  constructing  its 
road  over  another's  land.    Id, 

10.  Pbivatb  Cobpobation  Authobizio  bt  Statctb  to  construct  public 
highways,  or  other  works  of  public  improvement,  for  private  emolument^ 
and  to  take  private  property  in  so  doing,  npon  making  compensation 
therefor,  is  not  vested  with  the  immunities  that  pertain  to  the  sovereign* 
and  is  not  exempt  from  liability  to  damages  for  injuries  done  to  individ- 
uals in  the  exercise  of  the  power  granted.  T^ntman  v.  Belviden  etc  B, 
R.  Co.,  666. 

EQUITY. 

1.  Bquitt  will  Intkbfbbb  to  Pbbvbnt  Multipucitt  of  Suits,  ob  Pbb- 

YBNT  Title  fbom  bbino  Cloudbd,  by  a  claim  which  cannot  be  enforced 
either  at  law  or  in  equity.     Holland  v.  Mayor  etc  of  Baltimore,  105. 

2.  Equity  dobs  not  Extend  its  Jubirdiction  to  Offenses  against  the  pub- 

lic This  general  rule  appears  to  be  without  exception.  Gouse  v.  Per* 
Hm,  728. 
t.  Eqoitt  does  not  Extend  its  Jubisdiction  to  Ctvil  Tbespassers  except 
that  jurisdiction  will  be  assumed  to  prevent  torts  or  injuries  to  property 
by  injunction  where  plaintiff's  title  is  admitted  or  established  by  legal 
adjudication,  and  where  the  threatened  injury  will  oanse  irreparable 
damage.     Id, 
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4.  Bquitt  will  Taxs  Jurisdiction  of  Sitbjiot-matti&  of  AonoN  to  Pei- 
▼XNT  Injury,  bto.,  when  a  bill  has  been  filed  setting  oat  that  an  aetioo 
has  been,  or  is  about  to  be,  instituted  for  the  purpose  of  establishing 
title;  but  without  assuming  to  decide  the  question  of  title.    Id, 

0.  Ibkiparablb  Injubt  Means  that  Which  cannot  bb  Rspaibbd,  re- 
trieved, put  back  again,  atoned  for.  It  is  an  injury  of  such  a  peculiar 
nature  that  compensation  in  money  cannot  atone  for  it;  and  if  the  party 
liable  in  damagecr  be  iusolvent,  and  therefore  unable  to  atone  for  the  in- 
jury, it  will  be  considered  irreparable.     Id. 

6.  Cultivation  of  Pinx-t&ebs  fob  Tubpxntinb,  ob  Cuttino  Down  of 

Oak-tress  fob  Staves,  or  cypress-trees  for  shingles,  is  not  destniotioii« 
in  North  Oarolina,  and  will  not  be  deemed  an  irreparable  injury,  unless 
there  be  an  averment  of  defendant's  insolvency.    Id, 

7.  Bill  Alleqino  that  Trespasser  is  about  to  Commit  Irreparable  In- 

jury by  boxing  and  working  turpentine  trees,  and  by  cutting  timber  and 
making  staves  on  land  fit  only  to  be  cultivated  for  these  products,  will, 
unless  there  be  an  averment  of  defendant's  insolvency,  be  dismissed  on 
motion.    Id, 

8.  Court  of  Chancery  will  Set  aside  Execution  Sale  after  delivery  of 

deed,  when  some  special  ground  is  laid  in  the  petition;  such  as  fraud,  or 
aoddent  which  has  prevented  a  fair  sale,  and  worked  injustice  to  some 
party  whose  interests  are  affected  thereby.     CampbtU  v.  Qcurdner,  588. 

9.  Resale  will  be  Ordered  upon  Ground  of  Mistake,  where  it  is  shown 

that  defendant,  an  aged  woman,  has  been  misled  as  to  her  rights,  and  de- 
prived of  her  property  without  just  compensation.    Id, 

10.  Appucation  for  Resale  will  be  Regarded  with  More  Indulobnoi 
when  the  mortgagee  purchases  than  when  a  stranger  is  the  purchaser;  in 
a  case  where  the  party  applying  to  open  the  sale  offers  to  pay  the  money 
due  upon  the  security,  and  there  has  been  mistake  on  the  part  of  the 
owner  of  the  equity  of  redemption,  owing  to  which  the  property  has  been 
sacrificed.    Id, 

11.  Courts  of  Equitt  will  not  Restrain  Debtob  in  the  enjojrment  and 
power  of  disposition  of  his  property,  unless  dearly  within  the  limits  of 
the  authorities  of  the  law;  nor  will  they  stntch  their  power  to  remedy 
supposed  defects  in  the  law,  as  the  legislature  is  the  body  to  remedy  the 
defects  in  the  law  if  any  there  be.     Uhl  v.  DiUarit  172. 

IS.  Bquitt  will  nop  Enjoin  Execution  of  Judgment  in  Detinue  in  fsvor 
of  trustee  for  a  chattel  purchased  from  the  husband  and  wife,  which  by 
the  terms  of  the  trust  is  to  remain  under  the  trustee*s  control  for  the 
benefit  of  the  wife;  nor  will  it  subrogate  the  purchaser  to  thci  usufructu* 
ary  interest  of  the  wife  in  the  judgment.    Jordan  v.  Tltonuu^  387. 

18.  Defense  that  must  have  been  Known  in  Time  to  be  Presented  at 
Law  is  not  ground  for  relief  in  equity  against  the  judgment.    Id, 

14.  Unqualified  Submission  to  Conditional  Decree  in  Bquitt  is  not  Re- 
quired, and  when  the  court  orders  a  case  reserved  for  determining  com- 
pensation to  a  party,  and  orders  the  contitict  upon  which  suit  is  brought 
to  be  delivered  up  and  canceled,  and  on  failure  so  to  deliver  it  up  his 
case  to  be  absolutely  dismissed,  the  party  against  whom  the  decree  is 
made  may  deliver  up  the  contract  and  prosecute  an  appeal  from  that  por^ 
tion  of  the  decree,  and  retain  the  benefit  of  the  other  portion  of  the  decree. 
IMer  V.  Gray,  135. 
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VL  BQunrr  has  Jitbxbdiotion  to  Osaitt  Compkkbatiok  in  all  caaee  of  bills 
lor  ipeoific  performance,  thoagh  denying  the  relief  sought  by  the  bill,  bat 
should  exercise  it  only  nnder  special  circnmstances  and  upon  peculiar 
equities.    Id, 

Id  MSASUBS  OF  Ck>MPEN&ATI0N  UPON  DSNYINQ  BiLL  FOK  SPSOmO  PkBVOBM- 

AVGX  is  the  amount  paid  on  the  contract,  with  interest,  when  there  is  no 
defense  made  on  the  merits.    Id. 

See  Bona  Fids  Pubohassrs;  Ikjunotiomb. 

ESTATES. 
TnrAVT  fOB  Nnmr-imnB  Txabs,  ob  vob  Kinbtt-nxvb  Ybabs  Bsnswa* 

BLI  FOBXVBB,  AND  NOT  OWNXB  OF  FeB,  18  TO  BBOOlUfBND  PaYINO  of 

unpaved  street  in  the  dty  of  Baltimore,  under  the  Maryland  acts  of 
1797,  o.  64,  and  1817,  c  148,  construed  with  reference  to  the  act  of  1833, 
e.  40,  he  being  the  '*  owner  ^  or  "  proprietor "  within  the  meaning  of 
Uiote  aots.    HoUaind  v.  Maifor  tie.  qf  BaUhnort,  106. 

ESTATES  OF  DECEDENTS. 
Sea  JbEKfOTOBH  and  Administbatobs;  T^iua 

ESTOPPEL. 
See  RxKADrBBBS. 

EVIDENCE. 

L  DuM  AND  Otkbb  Pbitatb  Docvments  abb  ADMnnBLB  AS  BrmmoB  of 
Reputation  of  the  matters  of  general  and  public  interest  recited  in  them. 
Bow  T.  AUenstawn,  489. 

2.  Foundation  fob  Admittino  Eyidbncb  of  Beputation,  ob  Deolabations 
OF  Old  and  Deceased  Pebsons,  must,  in  subjects  interesting  to  a  com- 
paratively small  portion  of  the  community,  as  a  city  or  a  parish,  first  be 
laid  by  showing  that  from  he  situation  of  such  persons  they  were  prob- 
ably conversant  with  the  matter  of  which  they  were  speaking,  or  such 
evidence  will  be  rejected.    Id, 

8w  Vebdicts  ABE  Eegeivable  Evidence  of  Reputation  in  Questions  of 
Oenebal  ob  Pubuc  Intebbst,  and  the  circumstance  that  the  verdict 
was  post  litem  tnotam  does  not  affect  its  admissibility.    Id, 

i,  Vebdiot  and  Judgment  against  Town  in  Action  fob  Suppobt  of  Pau- 
PEB,  though  Rendebed  afteb  Act  of  Inoobpobation,  is  Evidence 
OF  Reputation  of  the  place  as  a  town,  if  they  were  founded  on  a  claim 
and  settlement  of  a  prior  date;  and  they  are  admissible  to  rebut  the  pre- 
sumption that  the  town  was  not  incorporated  before,  though  they  would 
have  no  tendency  to  prove  an  incorporation  fif  teeu  years  prior  to  the  act 
.  of  incorporation.  Their  effect  would  not  be  modified  by  the  fact  that 
the  plaintiff  in  the  action  afterwards  supported  the  same  pauper;  and 
such  fact  would  have  no  tendency  to  rebut  the  effect  of  the  verdict  and 
judgment  as  evidence  of  the  reputation  of  the  corporate  character  of  the 
town.     Id. 

i.  Incompleteness  of  State  Recobds  mat  be  Shown  to  Account  fob  Fact 
that  No  Chabteb  ob  Act  of  Inoobpobation  of  Town  can  be  Found. 
Thus  a  private  act  reciting  the  burning  of  the  secretary's  ofiice,  and  an 
aooount  of  the  same  fire  communicated  to  the  New  Hampshire  Historical 
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Sodaty^  Odllaotioiis  by  one  f onnerly  taoretary  of  ateto,  ara  compataBl 
eridenoe  of  that  historical  fact  for  aiioh  a  pnrpoaa.  Bvidenoe  of  an 
unsQcceasftil  search  in  the  office  of  the  secretary  for  charters  of  other 
towns  is  also  admissible  to  show  the  records  to  be  incomplete.    IcL 

6b  Becokds  of  Town  akb  Recbivablb  in  Evidbnoe,  as  Showing  Charao- 
TJCK  TX  Which  Placz  Assiimed  to  Act;  whether  they  show  acts  only 
which  a  town  could  do»  or  snch  as  unincorporated  places  might  also  do. 
I<L 

7.  Public  Books,  though  not  Stbiotlt  Town  BBooRDe,  a&b  Rbobitablx  nr 
EviDBNCB  as  almost  necessarily  giving  character  to  the  action  of  the  peo- 
ple of  a  place  claiming  to  be  a  town,  or  a  place  not  incorporated,  where 
such  books  contain  entries  made  by  the  officers  of  the  place  and  of  their 
doings  as  such.    Id. 

9l  Books  Containing  Statxmsnt  of  Taxes  and  Aooountb  abb  Etidbnob 
Proper  to  bb  Weighed  bt  Jury  that  the  people  of  a  place  claimed 
to  exercise  the  peculiar  powers  of  a  town,  where  they  voted  in  their 
meetings  to  raise  taxes  for  purposes  for  which  unincorporated  places 
oould  not  raise  money,  as  for  the  building  of  highways  and  the  support 
of  paupers,  and  where  the  proper  officers  proceeded  to  assess,  collect, 
and  appropriate  such  taxes.  They  are  admissible,  too,  without  being 
certified  by  the  town  clerk,  as  they  are  not  records  requiring  his  atteata* 
tion;  and  are  receirable  on  the  ground  that  they  are  the  written  state* 
ments  of  persons  conversant  with  the  place  and  its  aflEairs.  The  same 
facts  might  be  shown  without  any  books,  by  the  testimony  of  any  person 
to  whom  they  were  familiar.     Id, 

9  .Acrts  OF  LsQisLATrRB  Incidbntallt  Bbooonizing  Plaob  ab  Town  asm 
Recbivablb  as  Evidence  of  Reputation  of  the  place  as  a  town,  and 
also  as  evidence  of  the  assent  of  the  legislature  to  the  exercise  of  the  pow* 
ers  of  a  town.     Id, 

IOl  Venires  for  Jurors,  of  Themselves  alone,  arb  without  Weight  ab 
Evidence  of  Reputation  of  Place  as  a  town,  becaose  the  courts  can- 
not confer  corporate  powers.    Id. 

11.  Courts  will  Take  Judicial  Notice  of  Towns  as  the  public  bodiea  from 

which  jurors  are  to  be  drawn,  and  to  whose  officers  their  writs  for  jnrma 
are  to  l)e  sent.     Id. 

12.  Towns  only  are  Authorized  to  Draw  Jurors,  and  Fact  that  Plaob 
WAS  Required  by  the  courts  to  return  jurors,  and  that  jurors  were 
drawn  and  returned  to  the  courts,  is  evidence  that  the  place  was  re- 
puted to  be  a  town  and  assumed  to  act  as  such.     Id, 

18.  Evidence  Tending  to  Prove  Ezistbncb  of  Town  bt  PRBSORiPTrvB 
Right  is  also  Evidence  proper  to  be  weighed  in  the  attempt  to  estab- 
lish its  existence  by  reputation.     Id, 

14.  Record  Kept  as  Required  bt  Post-office  Department  Regulations, 
in  accordance  with  the  act  of  congress  providing  therefor,  of  registered 
letters  received  at  a  post-office,  is  admissible  in  evidence  without  the  tea- 
timony  of  clerk  who  actually  kept  it.     Ournfy  v.  IJcwty  290. 

16.  Mistake  in  Entering  Date  of  Receipt  of  Letter  in  Record  of 
Registered  Letters  kept  by  post-office  will  not  con<:Iude  party  en- 
deavoring to  prove  sending  of  letter  at  certain  time,  and  the  mistake 
may  be  shown  by  testimony  of  the  postmaster  as  to  the  ordinary  course 
of  the  mails,  or  by  other  evidence.     Id, 
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I6b  OBJionoH  TO  BvzDiiroB  must  bb  Confinbd  to  That  WmoH  d  Inad* 
MissiBLB,  where  testimony  is  taken  nnder  a  commission,  and  a  part  is 
admissible  and  a  part  is  not.    PeUigrew  v.  BcLmuntf  212. 

17.  Dbolarations  or  Third  Pbbson  abs  not  Admissiblb  aoaihst  Pabtt 
ON  Groctkd  that  IIb  is  Agent  or  Partnbr  of  the  party,  withoot  saffi- 
dent  proof  being  made  to  satisfy  the  court  that  a  partnership  or  agencr 
existed  in  fact  between  them.     AtwtU  v.  Miller ,  206. 

IS.  VoLUM b  or  State  Papers  Pobijshbd  under  Authoritt  or  Cokobbm 
is  public  record,  and  not  open  to  objection  as  being  secondary  evidence 
of  facts  therein  stated.    Nixon  y.  Porter,  408. 

19.  Desoriftions  in  Deeds  to  Person  under  Whom  Adjouono  Ownbbs 
Claim  are  admissible  in  evidence,  in  a  controversy  between  such  owners, 
as  to  the  width  of  a  passage-way  between  their  estates.  Brown  v.  Stone^ 
303. 

20.  Narration  bt  Patient  to  his  Physician,  or  Cause  or  Injuries  re- 
ceived some  months  previously,  is  not  admissible  as  evidence,  on  the  part 
of  the  patient,  of  the  caose  of  such  injury.   Chapm  v.  Marlborough,  281. 

2I«  In  Action  roR  Damages  roR  Injubt  Caused  bt  Collision  between 
teams,  evidence  is  inadmissible  of  declarations  by  defendant's  servant, 
made  immediately  after  the  collision,  and  while  plaintiff  was  being  extri- 
cated from  his  carriage,  that  the  plaintiff  was  not  to  blame,  either  as  a 
part  of  the  res  gesim  or  to  contradict  the  servant*s  testimony.  Lane  v. 
Bryant,  282. 

22.  Pabol  Evidbnob  or  Contbbts  or  Dbstrotbd  Indictment  is  Admis- 
sible the  same  as  with  any  other  document,  where  the  case  does  not, 
from  its  nature,  disclose  the  existence  of  other  or  better  evidence.  Ptth 
pie  Y.  Dennis,  33S. 

Bee  Boundaries,  &-8;  Corporations,  8;  Depositions;  Exboutions,  2,  8; 
Highways,  4,  6;  Insanity;  Judgments,  1>3;  Pabtubbship)  Plead- 
ing AND  Pbaorob,  22,  24,  25;  Usages;  Ways,  2,  3. 

EXECUTIONS. 

1.  Debtor's  Equitable  Interbst  in  Pbbsonal  Pbopebty  cannot  be  Solb 

UNDER  Fieri  Facias;  but  a  judgment  creditor  may  file  his  bill  and  ob- 
tain a  decree  for  the  abeolute  sale  of  the  goods  to  pay  off  incumbrances, 
and  to  satisfy  his  own  claim.    Roee  v.  Bevan,  170. 

2.  Return  or  Levy  or  Execution  upon  Real  Estate  is  Conclusite  Evi- 

DENCR  that  the  debtor's  title  to  the  property  levied  upon,  and  that  of  all 
persons  claiming  under  him  by  title  subsequent  to  the  attachment  of  the 
property  passed  to  the  judgment  creditor.  Such  return  cannot  be  con- 
tradicted by  any  one.  Ladd  v.  Wiggin,  551. 
I.  Evidence  to  Contradict  Levy  or  Execution,  as  ErrECTUAL  between 
Parties  to  pass  the  title  of  the  debtor  in  the  property  levied  upon,  will 
not  be  received.     Id, 

See  Equity,  8,  12. 

EXECUTORS  AND  ADMINISTRATORS. 
t  What  Estate  or  Decedent  Vests  in  his  Administrator,  and  how 
Diverted. — Upon  the  decease  of  on  intestate  and  the  grautingof  admin* 
istration,  his  ijcrsonal  estate,  and  all  contingent  as  well  as  absolute  in- 
terests therein,  vest  m  hts  administrator,  including  his  bonds,  contracts. 
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and  ohoiM  in  aotion,  m  well  as  hie  goodi  and  ohatteli,  and  oan  ba 
diverted  only  by  operation  of  law,  or  aome  act  of  the  admialatrator. 
Ladd  y.  Wiggin,  651. 
2.  AoM INI8TRAT0B  HAT  AssiON  Cho8S  uf  AoTiON  by  a  propoT  initmment  for 
that  purpose  without  license.    Id, 

5.  Pbomisb  bt  Adminutbatob  to  Pat  Claix  wot  Valid  as  against  bis  intes- 

tate's estate  does  not  bind  the  assets  in  his  hands  as  administrator. 
Shepherd  v.  T&ung,  242. 
4.  Whsbs  Widow  Fubnishxs  Boakd  to  DsanTOTB  Invant  Grandchild^ 
AS  G&ArniTT,  from  motives  of  affection  and  kindness,  without  any  ex- 
pectation of  reiiinneration  or  intention  of  charging  therefor,  she  cannot, 
after  the  child's  death,  maintain  an  action  for  the  price  of  such  board 
against  the  administrator  of  the  child,  even  though  he  has  expressly 
promised  to  pay  it.    Id, 

0.  Whxhb  Purchaskb  at  Adm hostbatob's  Salb  Refuses  to  Complete  Pub- 

0HA8E  according  to  the  terms  of  the  sale,  by  executing  a  bond  for  the 
payment  of  the  purchase  price,  the  administrator  may  resell  the  prop- 
erty and  hold  the  original  purchaser  responsible  for  the  difference  be- 
tween his  bid  and  the  diminished  porobase  price  obtained  at  the  resale. 
MautU  V.  Bnnan,  302. 

6.  Administbatob  cannot  Tbeat  Sale  to  Purchaseb  Who  Refuses  to 

Complete  Pubohase  as  Valid,  and  sue  him  for  the  amount  of  his  bid. 
Id. 

7.  Admini8tbator*8  Suit  fob  Deficuvot  in  Pubohase  Pbiob  Obtainbd  at 

Rbalb  against  a  purchaser  at  the  first  sale  who  refuses  to  fulfill  his  bid 
need  not  be  delayed  until  the  expiration  of  the  term  of  credit  allowsd  by 
the  terms  of  the  first  sale.    Id, 

See  Vendob  and  Vendee,  ft. 

EXTRADITION. 

1.  Pbegept  fbom  Gotebnob  of  State  Appointino  Agent  to  REGEnrE  Fuoi- 

TiVB  from  Justice,  which  recites  that  he  has  made  a  requisition  in  ac- 
cordance with  the  provisions  of  the  constitution  and  laws  of  the  United 
States,  upon  the  governor  of  the  state  into  which  the  fugitive  has 
escaped,  is  prima  facie  evidence  of  tho  truth  of  such  recitals  for  the  pur- 
pose of  protecting  such  agent.  CommontoeaUh  t,  Hall^  285. 
t.  Wabbant  Issued  bt  Govebnor  of  MAieACHUSETTS,  Authobizino  Agent 
OF  Anotheb  State  to  "  take  and  receive  into  custody  "  a  fugitive  from 
justice,  authorizes  him  to  arrest  such  fugitive,  and  is  not  in  violation  of 
the  constitution  or  laws  of  the  United  States  or  of  Massachusetts,    /if. 

8.  Statute  of  State  Authorizing  Governor  Alone  to  Issue  Warrant  for 

arrest  of  fugitive  from  Justice  is  not  repugnant  to  the  act  of  congress  of 
1793,  directing  that  the  demand  and  surrender  of  fugitives  shall  be  made 
by  the  '*  executive  authority  "  of  the  state.  Id, 
4.  Where,  upon  Requisition  from  Governor  of  Another  State,  the  gov- 
ernor of  Massachusetts  issues  warrants  for  the  apprehension  of  a  fugitive 
from  justice,  one  warrant  being  issued  to  the  agent  of  the  state  making 
the  requisition,  and  another  similar  warrant  to  a  sheriff  and  his  deputies, 
an  arrest  by  such  sheriff  under  his  warrant,  and  release  therefrom  on  bail 
on  habecu  corpu*,  will  not  prevent  an  arrest  by  the  agent  of  the  other 
atate  under  his  warrant.    Id, 
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FACTOKa 

MtfmreBB  Trotxb  mqh  Agtiok  vob  Monxt  Had  and  Bboutxd  can  bi 
Maintained  agaiost  consignee  of  goods,  or  money  received  for  a  third 
party»  with  instmotions  to  deliver  them  to  him,  nntil  the  consignee  does 
some  act  by  which  he  binds  himself  to  snch  third  party;  withoat  such 
act  there  is  no  privity  of  contract  between  them,  and  the  title  still  re* 
mained  in  the  consignor.  Per  Le  Grand,  C.  J.  Eickdberger  t.  Mwr- 
dock,  140. 

FENCES. 

<hrMA  ov  GLoex  is  mot  Bound  to  Fxncb  aqainst  Andcaub  Firji  Na* 
TUBJB,  by  the  fence  law  of  Missouri,  bat  only  against  the  domestio  ani* 
mmIs  enumerated  in  the  statute.    Cofntfox  v.  Crenthaw^  AXJ, 

FIXTUBES. 
See  MoBTOAOSS,  1. 

FOBCIBLB  ENTRY  AND  DETAINER. 

1.  Ooi^mois  Law  Ahobds  No  Civil  Remkdt  against  Onb  Who,  bavivo 

BidBT,  Entxbs  Foboiblt,  but  the  party  injured  must  resort  to  the  sta^ 
utc»ry  action  of  forcible  entry  and  detainer.    Fkihr  v.  Dam,  484. 

2,  WmoiB  Offices  Dispossesses  Psbson  in  Possesion  of  Land,  by  virtue 

of  a  writ  of  possession  issued  in  an  action  to  which  he  was  not  a  party, 
aiVnough  he  was  in  possession  when  such  action  was  commenced,  and  on 
tb«)  removal  of  the  force  the  person  so  dispossessed  returns  to  the  posses- 
sion, the  plaintiff  in  that  action  will  have  acquired  no  suck  possession  as 
will  entitle  him  to  maintain  an  action  of  unlawful  detainer  against  the 
person  so  returning  to  the  possession.     Ocmrison  v.  SavignaCy  448. 

FRANCHISES. 
I.  CoNOLUsrvB  Presumption  of  Grant  from  Stats  is  Furnished  bt  Uir* 
QuasnoNXD  User  and  enjoyment  of  the  franchise  of  a  town  for  twenty 
years  without  interruption  and  with  the  assent  of  the  government.    J^oit 
*v.  Alletutown,  489. 
%  PLaobs  Exkboisino  Town  Privileges  are  Towns  bt  Impuoation.    id. 
See  Prescription. 

FRAUD. 
See  Fraudulent  Convetanobs;  Nbootiablb  Instruments,  19i 

FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  Convetance.— ^nvetanoe  of  Real  Estate,  Absolutb  m 
ITS  Terms,  but  made  for  the  purpose  of  securing  a  debt,  with  an  under- 
standing between  the  parties  that  the  land  is  to  be  reconveyed  upon  pay- 
ment of  the  debt  and  interest,  is  fraudulent  and  void,  not  only  against 
existing  creditors  of  the  grantor,  but  against  those  who  became  his 
creditors  after  its  execution.    Ladd  v.  Wiggm^  551. 

^  Voluntary  Contbtanob  Duly  Rboobimd  is  Void  as  to  Subsbqubb* 
Creditors  when  fraud  has  intervened,  as  where  the  deed  was  never  de* 
livered  to  the  trustee  named  therein,  or  where  the  debtor,  before  tha 
execution  of  his  deed,  made  an  arrangement  with  another  to  make  bin 
advancements,  and  to  recommend  him  to  others  for  credit,  and  upoa  the 
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faith  of  soch  reoommendAtions  be  wm  given  credit,  for  the  credit  thoe 
given  relates  back  to  the  date  of  the  agreement  for  reoommendatioDa, 
when  the  party  reoonunending  is  preeumed  to  have  investigated  the  , 
pecuniary  condition  of  the  debtor,  and  in  snbseqnently  recommending  he 
was  not  bound  to  investigate  anew.  In  using  the  agreement  as  a  mean* 
of  obtaining  credit,  the  debtor,  in  substance,  obtained  credit  directly  upon 
the  faith  of  the  property  conveyed.    BvdOLitJt  v.  Taylor^  412. 

%.  VOLUKTABT  CONYITANCB    OF  PROPERTY  UPON   FaITH   OV  WhICH   DkBTB 

WXRI  CoNTRacTBD,  under  ciroumatanoe^  clearly  showing  that  the  debtor 
was  at  the  time  the  true  owner,  is  fraudulent  and  void  as  to  the  creditors. 
Id. 

4.  VOLCNTABT  SXTTLBMEMT  OF  OnZ^S  ProPXBTT  FOR  BrNXFIT  OF  HIS  WiFK 

AND  Chzldrkn,  made  for  the  sole  purpose  of  protecting  his  family  against 
the  accidents  of  trade  by  saving  the  property  from  the  payment  of  debta 
afterwards  to  be  contracted,  will  be  upheld  against  his  subsequent 
creditors,  unless  it  shall  appear  that  the  property  thus  conveyed  refuained 
so  situated  as  to  mislead  easily  as  to  the  true  state  of  the  title,  and  to 
induce  credit  upon  the  belief  that  the  title  remained  unchanged.  '  Id. 

5.  DuR  Registration  of  Voluntary  Conveyance  is  Notice  to  World- 

not  to  trust  the  donor  longer  upon  the  faith  of  the  property  conveyed; 
hence  such  a  conveyance  cannot  be  regarded  as  an  act  done  in  secret.   Id. 

6.  Creditors  cannot  Attack  Voluntary  Conveyance  by  Solvent  Part- 

ner on  ground  that  it  was  made  without  the  knowledge  of  his  insolvent 
copartner,  since  the  latter  himself  could  not  complain.    Id, 

7.  Possession  of  Personal  Property  by  One  Who  has  Conveyed  It 

Voluntarily  in  Trust  for  his  Wife  and  Children,  by  a  deed 
duly  recorded,  is  not  fraudulent  as  to  creditors,  but  will  be  regarded 
as  the  possession  of  those  beneficially  interested.    Id, 

8.  Creditor  Who  has  Reduced  Debt  to  Judgment  in  Federal  Court 

Held  within  State  may  maintain  a  bill  in  the  state  courts  to  annul  the 
debtor's  fraudulent  conveyance  of  his  property.    Id. 

9.  Conveyance  Fraudulent  and  Void  as  to  Existing  Creditors  is  not 

Void  as  to  Subsequent  Creditors,  where  the  statute  provides  that  such 
.  conveyance  shall  be  void  *'  only  "  as  to  those  who  are  thereby  defrauded; 
it  operates  to  transfer  the  title  to  the  property  subject  to  the  incum- 
brance of  the  grantor's  debts  then  existing.    Id. 

10.  Voluntary  Conveyance  Made  without  Fraudulent  Intent  i«n  be 
impeached  and  avoided  by  those  only  who  were  creditors  when  it  waa 
made.    Inhal^UufiJU  of  Pelham  v.  Aldrich^  266. 

11.  Conveyance  in  Fraud  of  Creditors  Leaves  No  Interest  in  O&antok 
AS  AGAINST  Orantees.    Abbey  V.  Commercial  Bank^  401. 

See  Mortgages,  2. 

OAMINO. 
See  Criminal  Law,  11, 12;  Wagers. 

GRANTS. 

OmAHT  oannot  be  Located  when  Described  as  beginning  at  a  stake,  anA 

the  other  comers  are  described  as  points  at  the  end  of  coufm  and  dia^ 

tance,  as  such  description  is  void  on  account  of  vagueness.    Mamn  v, 

Taylor,  750. 

See  Franchises,  2;  Prescription. 
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GBOwma  CROPS. 

8m  Oo-ctnakot,  6. 

GBOWIKG  TBBBS. 
Bee  Btatutx  ov  Vbajjus^  A. 

OUABDIAN  AND  WABD. 
QoABDiAN  OV  LwATio  CANNOT,  IN  HIS  Proratb  Aooomnr,  be  allowed  an 
item  for  damagee  oooasioned  to  hii  own  property  by  bia  ward'e  want  of 
care.    Brwm  v,  HowSf  ^d. 

See  AncnoN8»  2. 

HIGHWAYa 

L  Dedication  ov  Land  vob  Highway  dobs  not  Pass  Fbs,  but  Eassmbnt, 
or  right  of  nse  only.     WiUiams  y.  New  York  OenL  B,  R,  Co,,  651. 

S.  Appbopriation  ov  Hiohwat  vob  Railboad,  without  the  oonsent  of  the 
owner  of  the  fee,  or  compensation,  is  the  imposition  of  an  additional 
bnrden  upon  his  land,  and  entitles  him  to  damages  and  also  to  an  injnno* 
tion,  the  injury  being  continnoos  in  its  nature.     Id, 

S.  Towns  abb  Liablb  in  Damages  fob  Injubibs  Sustainbd  vbom  Dbfbct- 
ITB  Roads,  or  wrongful  acts  of  third  persons,  if  accidents,  not  preventa- 
ble by  ordinary  care  and  prudence,  unite  with  these  causes  to  produce 
the  injury.    Norria  v.  Litcl^eld,  646. 

4.  Incomtbtbnt  EyiDB>'CB  fob  Plaintiff,  in  Actions  against  Towns,  fob 
Injubibs  Caused  by  Defectivb  Sidewalks.— It  is  incompetent  for 
the  plaintiff  to  prove  that  other  persons,  in  passing  upon  the  sidewalk 
at  the  place  of  the  accident,  had  met  with  difficulty,  and  slipped  there, 
where  the  alleged  defect  in  the  highway  was  its  slippery  condition 
caused  from  ice.  It  is  excluded  for  the  reason  that,  if  admitted,  it  would 
present  a  collateral  issue,  with  all  its  attendant  circumstances,  and  thus 
raise  an  issue,  material  in  the  catfc,  which  the  other  party  was  not  bound 
to  be  prepared  to  meet.     Hubbard  v.  City  qf  Concord,  520. 

0.  Incompetent  Evidencb  for  Defendant,  in  Actions  against  Towns, 
FOR  Injubiss  Causxd  bt  Defective  Sidbwalks. — It  is  incompetent  for 
defendant  to  prove  that  sidewalks  similarly  constructed,  or  constructed 
in  any  given  manner,  were  common  in  other  cities,  towns,  or  localities, 
either  for  the  purpose  of  showing  that  the  sidewalk  was  properly  con- 
structed, or  that  the  plaintiff  did  not  exercise  proper  care  and  prudence 
in  passing  over  it.    Id, 

i.  In  Action  against  Town  fob  Injubt  Occasioned  bt  Defective  High- 
way, it  is  erroneous  to  instruct  the  jury,  with  reference  to  the  degree  of 
care  and  prudence  to  be  exercised  by  one  traveling  over  a  highway^ 
**  that  if  the  highway  was  defective,  and  the  plaintiff  knew  of  the  defect, 
yet  if  it  were  not  of  a  character  from  which  an  injury  must  so  manifestly 
result  as  to  render  it  unreasonable  to  attempt  to  pass,  the  plaintiff  was 
entitled  to  recover,  otherwise  not.'*  It  is  erroneous  in  omitting  all  ref- 
erence to  the  degree  of  care  and  prudence  requireil  in  the  case,  in  sug- 
gesting no  common  standard  to  which  the  answer  of  the  jury  can  be 
referred,  and  in  giving  more  latitude  to  the  traveler  than  what  is  i 
oient  to  exonerate  the  town  from  liability.     Id, 
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7.  Ih  Aonoir  aoazhst  Town  vob  Injubt  Cavbed  bt  Dkrotitb  Highway, 
it  is  ooireet  to  instraot  the  jary  that  the  town  w%8  bound  at  all  times  to 
have  its  highways  in  a  reasonably  safe  condition  for  the  customary  travel, 
if  the  instmotion  is  accompanied  with  a  proper  explanation  of  the  phrass 
"  reasonably  safe,"  and  a  proper  qualification  of  the  expression  .**at  all 
times,"  so  as  to  limit  it  to  all  times  when  the  circumstances  were  such  as 
to  admit  of  their  highways  being  in  the  reasonably  safe  condition  re- 
quired. So  explained  and  qualified,  it  is  unexoeptionable;  otherwise,  it' 
is  not.    Id. 

i.  It  IS  Bbboneoub  to  Instbuot  Jubt,  nr  AonoK  AOAnisT  Towk  vob  In* 
JUBr  Caused  by  DBFBonvB  Highway,  that  it  would  form  no  answer 
to  the  claim  of  the  traveler  for  damages  who  should  suffer  an  injury  result- 
ing from  a  defect  in  the  highway,  without  any  fault  on  his  part,  even 
thoagh  the  defect  was  produced  by  the  elements,  and  the  defendants  had 
no  notice  of  it,  or  opportunity  to  repair  it.  This  position  is  too  unrea- 
sonable and  too  severe  upon  towns  to  be  sustained.  It  subjects  them  to 
penalties  for  misfortunes  falling  upon  the  traveler,  not  merely  without 
fanlt  or  negligenoe  on  their  part,  but  against  which  the  most  unremit- 
ting vigilance  and  the  most  lavish  expenditure  are  unavailing.    Id, 

0.  JOBT  BHOITLD   BB   InSTBUCTBD,  IN    AOTION  AGAINST  ToWN  fOB  InJUBT 

Causbd  bt  Dkfbct  in  Sidewalk,  produced  by  the  elements,  that  if  the 
injury  resulted  from  the  condition  of  the  sidewalk,  produced  by  the 
reoent  sudden  action  of  the  elements,  the  defendants  were  not  chargeable 
unless,  under  the  circumstances,  they  ought  to  have  repaired  the  defect 
before  the  accident  happened,  and  had  reasonable  opportunity  to  do  so; 
and  that  if  they  could  have  had  no  such  notice  and  reasonable  opportu- 
nity as  would  have  enabled  them  to  repair  it,  the  defect  was  not  an  "ob- 
struction, insufficiency,  or  want  of  repairs"  contemplated  by  the  statute, 
giving  to  travelers  a  remedy  against  the  town.    Id, 

10.  Law  Exonbbates  Town  fbom  Liabiutt  ton  Injitbt  caused  in  attempt- 
ing to  pass  over  a  dangerous  and  defective  sidewalk  where  the  traveler 
takes  such  a  degree  of  risk,  such  a  probability  or  possibility  of  injury* 
that  men  of  common  care  and  prudence  would  not,  under  ordinary  cir- 
cumstances, try  the  experiment  at  their  own  risk.    Id, 

11.  Whbtheb  Hiohwat  is  or  is  not  in  Sthtablb  State  of  Repaib  for  the 
travel  passing  thereon  is  a  question  for  the  jury  under  the  particular  cir- 
oumstanoes  of  each  case;  among  which  are  the  nature  of  the  route,  the 
character  of  the  ground,  the  kind  and  amount  of  travel,  and  the  ability 
and  means  of  the  town  to  improve  it  in  the  particular  involved  in  the 
inquiry.    Id, 

12.  "Obstructions,"  " Insuffigiengixs,"  and  "Want  of  Repairs"  De- 
fined.— In  determining  what  constitutes  a  defect  within  the  statute  sub- 
jecting towns  to  liability  for  injuries  resulting  from  obstructions,  insuf- 
ficiencies, or  want  of  repairs  in  their  highways,  it  must  be  considered  that 
nothing  is  an  obstruction  which  the  town  was  not  bound  to  have  removed 
at  the  time  of  the  injury,  under  the  circumstences  of  that  particular  esse; 
nothing  an  insufficiency  which  it  was  not  ressonably,  having  refer- 
eoce  to  those  circumstances,  bound  then  to  have  improved;  nothing  a 
want  of  repairs  which  in  the  same  view  it  was  not  bound  to  have 
amended.     Id, 
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1^  T6WN8  ARS  NOT    IVSURBRS   AGAINST    DaMAGXS    ArIBINO    VBOM    CaUSBI 

Which  No  Human  Forksioht  can  Anticipats,  bo  human  power  can 
avert,  and  no  hnman  means,  without  time  and  opportunity,  can  remedy; 
under  a  statute  making  them  liable  for  injuries  resulting  frcm  obstmo* 
tions,  insufficiencies,  or  want  of  repairs  in  their  highways.    Id, 

14.  Actual  Notice  is  not  Rbquibed  to  bb  Givkn  to  Tbavklkr  of  Eveht 
'  Specifiq  Obstbuotion  on  a  public  highway.  Knowledge  that  there  is  a 
probability  of  danger  is  more  than  enough.  It  is  sufficient  that  he  has 
notice  or  knowledge  enough  of  facts  to  put  him  on  inquiry.     Id. 

Ift.  UsBS  OF  PuBUO  Highway — What  Uses  of  Highway  will  not  Oonsti* 
TUTS  NuisANOB.— Highways  may  lawfully  be  used  for  other  purposes 
than  the  accommodation  of  the  traveling  public,  provided  such  use  be  not 
inconsistent  with  the  reasonably  free  passage  of  travelers  over  them. 
They  are  designed  and  constructed  for  general  convenience,  and  may  be 
used  as  they  have  ordinarily  been  accustomed  to  be  used,  without  nui- 
sance. Time,  necessity,  and  locality  are  important  factors  in  determin- 
ing the  character  of  any  particular  use  of  a  highway.  It  is  no  nuisance 
to  use  highways  for  moving  buildings  in  a  reasonable  and  judicious  man- 
ner, where  such  highways  have  been  commonly  used  for  that  purpose. 
Graves  v.  ShaUuek^  536. 

10.  Whether  Use  of  Highway  in  Moving  Buildings  is  Reasonable  and 
Judicious  is  a  question  for  the  jury  under  all  the  circumstances  of  the 
case.  Proper  streets  should  be  selected,  the  moving  expedited,  and  no 
unnecessary  obstruction  should  be  caused.    Id, 

17.  "  Law  of  Bo  ad  *'  does  not  Apply  to  Buildings  that  are  being  Moved 
through  Pubuo  Highway.  It  is  limited  to  the  regulation  of  the  eon- 
duct  and  rights  of  travelers  with  vehicles  at  the  time  and  place  of  meet> 
ing,  and  while  passing  each  other.     Id. 

18.  Protection  and  Defense  of  Trees  on  Street— Rights  of  Adjacent 
Land-owners  on  Street.— Towns  are  not  bound  to  grade  the  entire 
width  of  their  common  highways;  and  in  cities  and  villages  foot-passen- 
gers may  properly  be  accommodated  and  protected  by  sidewalks,  curb- . 
stones,  posts,  and  railings,  to  the  exclusion  of  carriages  from  a  part  of 
the  way.  Such  curb-stones,  posts,  and  railings,  properly  constructed, 
are  in  no  sense  nuisances.  Adjacent  land-owners  may  lawfully  use  the 
space  between  the  carriage-path  and  such  sidewalks  for  the  growing  of 
trees  for  ornament  or  use.  Trees  thus  situated  are  in  no  sense  nuisances, 
but  private  property  specially  protected  by  statute;  and  if  they  are  in 
jored  or  unreasonably  endangered  by  a  building  being  moved  through 
the  highway,  their  owners  are  warranted  in  employing  sufficient  force  to 
protect  them  from  actual  or  impending  destruction.    Id. 

See  Boundaries,  3,  4;  Corporations,  16,  17;  Nuisanos,  7»  8» 

HUSBAND  AND  WIFE. 
See  Domicile,  8. 

INDICTMENTS. 
See  Criminal  Law. 

INFANCY. 
I.  AoQuiraoENCE  OF  Infant  after  Full  Age  will  not  Preclude  Dibaf* 
FTRMANCE  '?  Deed  made  by  him  during  infancy,  unless  such  acquiee- 
AM.  Dbc.  Vol.  LXIX— 62 
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oenoe  oontinties  for  the  period  necessary  to  ooofBr  tiUe  under  the  itatati 
of  limitations.    Peterson  v.  Laik,  441. 

5.  Iitfant's  Dekd  is  Disaffibmkd  bt  Subsequkmt  Conybtakob  of  the  aaint 

land  by  the  infant  after  attaining  his  majority.    Id. 

8.  WhKTHBR  DsSD  after  MaJORITT  Ck)M8TITCTE8  DlSAFFI&lfAhCB  of  A  priof 

deed  executed  by  the  grantor  while  an  infant  is  a  question  of  law  for  the 
oonrt.    Id. 

INJUNCTIONS. 

1.  Bquitt  has  JuBisDicnoN  TO  Enjoin  Threatened  Injury  whenever  its 

nature  is  such  that  it  cannot  be  adequately  compensated  by  damages,  and 
its  continuance  will  occasion  a  constantly  recurring  grievance.  HamiUom 
V.  WhUridge,  184. 

2.  Injtjnotion  will  not  be  Dissolyed  where  Bquitt  of  Bill  is  not  Denied 

IN  Answer,  when  a  motion  to  dissolve  it  is  made  upon  the  bill«  answer^ 
and  testimony,  under  the  Maryland  act  of  1835.  Id. 
8.  Equftt  has  Jurisdiction  to  Prohibit  Opening  of  House  of  Prostitu- 
tion when  the  opening  thereof  will,  by  reason  of  its  dose  proximity, 
deprive  other  persons  of  the  comfortable  enjoyment  of  their  property 
and  depreciate  its  value.  In  such  cases,  the  suit  may  be  brought  in  the 
name  of  the  individual  injured.    Id. 

4.  Courts  of  Equity  will  not  Hesitate  to  Prevent  Threatened  Estab- 

USHMENT  OF  HousE  OF  PROSTITUTION  by  the  mere  drcumstanoe  that  in 
the  exercise  of  its  jurisdiction  it  might  incidentally  perform  the  func- 
tions of  a  moral  censor  by  suppressing  a  vice  denounced  by  the  law,  and 
amenable  to  its  penalties  from  the  earliest  times.    Id. 

0.  Equitt  will  Enjoin  Sale  of  Land  for  Patment  for  Paying  Street, 

where  the  assent  of  the  owners  of  a  majority  of  feet  fronting  on  the 
street  was  not  obtained,  as  required  by  law.  EoUand  v.  Mayor  etc  qf 
BaUknore,  195. 

6.  Where  Complainants  have  Taken  Necessary  Steps  to  expedite  their 

cause  and  procure  the  answer  of  all  the  defendants,  an   injunction 
will  not  be  dissolved  until  the  defendant  upon  whom  the  graoamen  of 
the  charge  is  made  has  answered;  and  if  all  of  the  defendants  are  impli- ' 
cated  in  the  charge,  not  until  all  have  answered.    Bobhuon  v.  Daioi»p 
591. 

7.  Complainant  Properlt  Makes  Evert  One  a  party  who  is  a  partidpatoi 

in  the  fraud,  for  the  purpose  of  discovery;  and  as  a  general  role,  he  if 
entitled  to  hold  his  injunction  until  ho  obtains  discovery.    Id. 
See  Criminal  Law,  29. 

INNKEEPERS. 

1.  Innkeepers  are  Liable,  without  Regard  to  Actual  Faui;t  or  Nio- 

LECT,  FOR  Loss  OF  BaOOAOE  OF  PERSON   WHILE  OUEST  AT  InN,   SS  the 

custody  of  the  baggage  is  assumed  as  a  part  of  the  service  to  be  ren- 
dered, and  the  innkeeper  thereby  stipulates  for  the  safety  of  the  baggage. 
Pettigrew  v.  Barnum,  212. 

5.  Innkeepers  are  Liable  only  for  What  is  Considered  Baooaox,  and 

are  not  liable  for  every  article  that  a  guest  may  choose  to  carry  with 
him;  aooordingly,  they  are  not  liable  for  the  loss  of  silver  knives,  forks, 
and  spoons  stolen  from  the  trunk  of  a  guest.    Id. 
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S.  Baihuox  Iholudis  All  Abtiolbs  Dssionxd  vob  Pkbsokal  Usk  or  Con- 
YXimarox  on  Joubhst,  and  incladea  penooal  omameiiti  appropriate  for 
traveler't  wardrobe.    Id, 

See  W1TNBS8EB,  1. 

INSANITY. 

1.  BiTKDKN  OV  PbOOV  OV  InSAVITT  IN  CRIMINAL  CA8B  IS  ON  DSRNDANT,  but 

a  preponderance  of  evidence  is  snfficient  to  establish  it,  and  an  instmction 
that  it  mnst  be  proved  beyond  a  reasonable  doubt  is  erroneous.  Pear 
Bowen,  J.  PtofU  v.  McCann^  642. 
SL  Sanitt  is  Element  in  Crdcx  of  Murdbr,  anb  must  bi  Provbd  by  thtf 
prosecution.  To  charge  thkt,  sanity  being  the  normal  state,  there  is  no 
presumption  of  insanity,  but  the  burden  of  proving  it  is  upon  the  prisoner,, 
is  error;  the  prisoner  is  entitled  to  the  benefit  of  any  reasonable  doubt  ol: 
his  sanity.    Pier  Brown,  J.    Id, 

See  Guardian  and  Wardw 

INSURANCE. 

L  IvsuBBR  OF  Sbip  itndxr  Pouot  against  "Tokal  Loss  onlt,**  evon  if  • 
time  policy,  may  recover  for  a  constructive  total  loss.  Htdmtr  v.  EaqU 
/us.  Co.,  3oa 

S.  Noncx  TO  Undxrwritirs  is  Suffioixnt  Abanix>nmxnt  of  Ship  injured  by 
perils  of  the  sea,  and  therefore  surveyed  and  condemned,  on  the  west  coast 
of  the  United  States  in  time  of  peace,  where  such  notice  states  that  tho 
assured  "  having  received  information  of  the  condemnation  of  the  ship  at 
Humboldt,  California,  hereby  abandons  all  in  said  vessel  insured,  and 
claims  as  for  a  total  loss. "    Id, 

%.  Pouor  from  Forxion  Insurance  Company,  Signed  by  ns  Home  Pkxsi- 
DXNT  AND  Seorktary,  but  not  to  be  valid  till  countersigned  by  its  agent 
in  Massachusetts,  is  to  be  construed  by  the  Massachusetts  laws,  and 
therefore  one  third  new  for  old  is  to  be  deducted  in  estimating  a  con- 
structive total  loss  under  such  policy.    Id, 

4.  BxxMFTiON  IN  PouoY  OF  Insurancx  THAT  Insurxrs  shall  not  be  liable  for 
breaking  of  the  machinery  unless  occasioned  by  stranding  will  render  in- 
surers liable,  where  vessel  is  injured  first  by  perils  of  the  sea  and  after- 
wards by  stranding,  for  so  much  of  the  injury  only  as  the  assured  provea 
to  have  been  occasioned  by  the  stranding.    Id, 

A.  Whxrb  Asskssor  in  Computing  Constructtvx  Total  Loss  allowed  two 
months*  interest  on  funds  paid  for  repairs,  the  court  cannot  increase  thia 
assessment  without  evidence  to  overcome  the  assessor's  report.    Id, 

0.  Where  Two  or  Three  Tenants  in  Common  Lease  Entire  Estate,  with- 
out the  concurrence  of  the  third,  to  a  lessee  who  covenants  to  insure  for 
the  benefit  of  the  lessors,  which  he  does,  and  the  premises  are  burned  dur- 
ing the  term,  and  the  whole  of  the  loss  is  collected  from  the  insurers  by 
one  of  said  lessors  after  an  assignment  to  him  by  the  other  lessor,  the 
third  co-tenant  may  recover  from  the  co-tenant  who  collected  the  insnr- 
•     ance  money  his  proportion  of  it.    SUurks  v.  Sikea,  270. 

7.  Person  having  No  Interest  in  Freight  cannot  Insure  It,  as  to  sap- 
port  the  policy  he  must  have  an  insurable  interest.     AtweU  v.  Miller ,  206. 

iw  Mutual  Insurance  Company  Levying  and  Collecting  Assessment  to 
Pay  Loss  does  not  Waivk  its  right,  under  its  by-laws,  of  exemptioo 


< 


*  Digitized  by  VjOOQ IC 


^ 

/ 


820  Index. 

from  liability  for  iiioh  lots  on  the  groond  of  refonl  hj  the  aMored  to  pay 
Bwgmments,  as  ttipalated  in  the  by-laws.  Neuh  t.  UmUm  MuL  In^ 
Co.,  65. 

INTEREST. 

i.  Batk  or  Intkbut  SnoonnBD  nr  Promissort  Kotb  CoKtiKUBS  arkr  Ma* 
TUBiTT  AND  UKTiL  JUDGMENT  OB  NoTB  IS  Paid,  notwithstanding  tha 
rate  specified  is  greater  than  that  established  by  law  upon  notes  in  wbidi 
the  rate  is  not  specified.    Brewster  y.  Wakefield,  343. 

2.  Contracts  in  Wbitino  to  Pat  Specified  Rate  of  Interest  abb  No  Ex- 
ception TO  BoTLE  OF  CoNBTBUOTioN  OF  CONTRACTS  IN  WRITING;  the  man- 
ifest intention  of  the  parties  controls  the  legal  effect,  and  where  the  intea- 
tion  is  donbtfnl,  the  contract  is  constmed  most  strongly  against  the 
promisor.    Id, 

1.  Legal  Rate  of  Interest  Applies  only  when  No  Rate  is  Specified  in 

Promissory  Note;  the  agreement  fixing  the  rate  overrides  and  super- 
sedes the  application  of  the  general  statutory  rate.    .Id, 
i.  Interest  is  Rboovxrable  on  Monet  Due  for  Iabob,  after  a  demand  of 
payment  made  at  the  expiration  of  a  ressonable  time.    Ford  t.  TirrtU^ 
401. 

See  Usury. 

JUDGMENTS. 
i.  PaboL  Evidxmce  18  Admissiblb  to  Identify  PAsm  wrh  Parties  in 
Interest  in  Former  Suit,  and  thus  oonclnde*  them  by  the  judgment 
therein  rendered.    Shirley  v.  Feame,  375. 

2.  Rboord  cannot  be  Impeached  by  Parol  Evidence.    Id, 

S.  Parol  Evidence  is  Admissible  to  Show  against  Which  of  Two  De- 
fendants Judgment  of  Justice  of  Peace  was  Rendered,  when  the 
action  was  against  two,  and  it  appeared  that  the  judgment  was  confessed 
by  «one  of  the  defendants.'*    Koechlept  v.  Hool^g  Le$$ee,  133. 

4.  Judgment  of  Justice  of  Peace  upon  Confession  of  One  of  Two  De- 
fendants IS  Void  as  to  the  defendant  who  did  not  confess  judgment, 
and  a  sale  of  his  property  thereunder  conveys  no  title  to  the  purchaser, 
when  the  judgment  does  not  specify  against  which  defendant  it  was  ren- 
dered, and  shows  that  it  was  rendered  against  one  only.    Id, 

ft.  Maryland  Act  of  1831  Rests  upon  Assumption  that  thxbb  is  Actual 
Judgment  against  the  party  whose  estate  is  sought  to  be  divested;  and 
it  is  unnecessary  for  such  a  party  to  appear  and  resist  proceedings  in  the 
oounty  court  for  the  ratification  of  a  sale,  as  they  cannot  create  a  judg- 
ment where  none  existed.    Id, 

8.  Ratification,  undeb  Mabyland  Act  of  1831,  of  Sale  undeb  Judgment 
IS  Conclusive  only  of  the  notice  required  to  be  given  and  of  the  manner 
of  sale,  and  is  not  conclusive  as  to  the  question  of  fraud  or  surprise  in 
rendering  the  judgment.     Id, 

7.  Decree  cannot  be  Used  by  any  of  the  parties  to  it  for  the  purpose  of 
defrauding  creditors  not  parties  to  the  suit  in  which  it  was  entered;  and 
upon  proof  of  fraud  on  the  part  of  the  judgment  debtor,  his  creditors  aea 
entitled  to  an  injunction  preventing  the  decree  from  being  used  for  tba 
benefit  of  the  fraudulent  debtor,  and  in  keeping  from  his  creditors  tha 
proceeds  of  pn^rty  which  belong  to  them.  Bobinmm  v.  D<xvU,  591. 
See  Statute  of  Limitations,  2. 
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JUDICIAL  SALES* 

1.  KaouBor  of  SHKBur  to  Beturn  on  Execution  Lsvt  on  Land  Sold  wiD 

not  Titiftte  sale.    HtmbUn  v.  Hamblen,  358. 

2.  Lkvt  on  Pbopestt  Sold  is  Essential  to  Valid  Salb  under  Exbou- 

HON.    Id, 
t.  Lett  on  Land  Sold  is  Presumed  where  Land  has  been  Advertised 
ftod  sold  under  «  valid  judgment  and  execution,  and  a  deed  made  to  the 
pnrohaaer,  whether  the  advertisement  be  held  tantamount  to  an  actual 
levy,  or  as  evidence  of  a  levy  previously  made.    Id. 

4.  Sale  or  Land  Made  under  Lew,  the  description  in  which  is  insufficient, 

cannot  be  made  good  by  proof  of  facts  not  set  out  as  part  of  the  descrip- 
tion.   Chatteen  v.  PhillipB,,  760. 

ff.  Purchaser  at  Sheriff's  Sale  under  Venditioni  Exponas,  who  is  not  a 
party  to  the  proceedings,  need  not  show  that  all  preliminary  proceedings 
have  been  taken,  and  duly  set  out  upon  the  record.     Id, 

d.  Description  of  Land  in  Levy  as  beino  **  three  tracts  of  land  on  Caney 
fork,  containing  three  hundred  and  sixty  acres,"  is  too  vague  and  indefi- 
nite to  identify  any  land.    Id. 
See  Executors  and  Administrators,  5-7;  Registration,  1,  4. 

JURISDICTION. 

1.  Courts  are  not  to  Assume  Jurisdiction,  but  mat  Amplify  Remedies, 

and  will  grant  relief  in  new  cases  if  consistent  with  establlBhed  princi- 
ples, though  no  decision  upon  like  facts  can  be  found  in  which  their 
jurisdiction  has  been  invoked  and  exercised.    Hamilton  v.  WhUridge,  184. 

2.  Act  Judicial  in  its  Nature  is  void  when  attempted  to  be  exercised  by  a 

court  or  other  tribunal  having  no  jurisdiction.     Carron  v.  Martin,  584. 

5.  City  Council  beiko  Tribunal  of  Limited  Jurisdiction,  every  fact 

necessary  to  give  jurisdiction  must  affirmatively  appear,  to  give  their 
proceedings  validity.  Id. 
i.  Supreme  Court  of  New  Jersey  may  Review  Proceedings  of  municipal 
corporations,  and  other  inferior  tribunals,  who  do  acts,  judicial  or  quati 
judicial  in  their  nature,  affecting  the  rights  and  property  of  individuals. 
This  they  may  do  as  well  when  the  proceedings  are  void  for  want  of 
power  in  the  tribunal  to  act,  as  when  void  in  consequence  of  some  ma- 
terial irregularity.    Id. 

JURY  AND  JURORS. 
1.  Qrand  Jury  Composed  of  Nineteen  Jurors  is  Illegal  in  Missi8<>ippi 

under  the  statute  of  1830,  which  is  not  repealed  by  the  statute  of  1854. 

MiUer  y.  State,  351. 
&  Where  Grand  Jury  Who  Found  Indictment  Appears  from  Record  to 

have  been  Illegally  Constituted,  a  motion  in  arrest  of  judgment  on 

this  ground  should  be  granted.    Id, 
I  Construction  of  Commercial  Correspondence  is  Sometimes  not  Mere 

Question  of  Law,  but  more  a  question  of  fact;  and  when  this  is  the 

case,  it  may  properly  be  left  to  the  jury.    Fagin  v.  Connoljf,  450. 
i>  Bbasonable  Care  and  Unnecessary  Damage  are  Questionb  of  Faos 

VQK  JmiY.    Dwimei  v.  Veassie,  04. 

See  Contracts;  Eminent  Domain,  6,  0. 
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LANDLORD  Ain>  TENANT. 

1.  Tbitaiit  or  PossBSioir,  tbootoh  Hb  has  No  Titlb  to  the  laodt  ii  the  trno 

owner  of  tarpentine  produced  by  his  labor  and  coltivation,  and  terered 
from  the  realty.  He  niay  maintain  trover  for  its  converrion  ag»inrt  the 
owner  of  the  hmd.    Branch  A  Thomas  v.  Morrimm^  77(X 

2.  DXMAHD  VOR  BbNT  18  MOT  PXB  Ss  LiXli  ON  OOOM  OV  LSASKD  PBlMlfMIV 

bat  becomes  a  lien  only  after  the  right  of  ^distiees  hat  been  ezerdaed. 
Bwchey  v.  Snovffer,  129. 

3.  TXNABTy    ATTER    EXPISATION   OF   HIS    LbASB   AND    HIS   BXMOTAL    fBOM 

Lbasxd  Pbbmisss,  HAS  RiOBT  to  a  reasonable  ingress  npon  the  land  in 
ordar  to  remove  his  property.    Damid$  v.  Brwm^  605. 

4.  Tbkabt  cannot  JosTirr  Usb  op  Fobob  in  Obtainino  Posbmsion  of  his 

Pbopxbtt  left  on  the  leased  premises  after  the  expiration  of  the  lease. 
liL 

A.  TmANT  CANNOT  MAINTAIN  TRESPASS  AOAINST  HIS  Co-TRNANT  fOT  taking 

and  carrying  away  the  common  property.    Id* 
t.  Bntrt  op  Tenant  for  Purpose  op  Taking  awat  Propebtt  to  Whksb 

Hr  has  Bight  as  Tenant  in  Common  is  Justifiable  of  itself;  bot  is  so 

by  force  of  a  license  in  law.    Id» 
?•  Bntrt  op  Tenant  upon  Real  Estate  op  his  Landlord  por  Purpose  op 

Taking  awat  Propertt  to  Which  He  had  Bight  as  Tenant  in 

Common,  if  accompanied  by  violence  to  the  owner  of  the  property,  makes 

him  a  trespasser  ah  inUio^  and  liable,  not  only  for  the  entry,  bot  for  the 

landlord's  share  of  the  crop  carried  away.    Id. 
ft.  Dbpendant  is  not  Liable  por  Tobtioxts  Acts  op  his  TiEsbee^  uhlbb 

Authorord  bt  Him.    Ihoind  v.  Feosie,  94^ 

See  CO-TENANCT,  6. 

LABCENY. 
See  ANiMAii^  18. 

LICENSK 

LUENSE  CANNOT  BE  COUNTERMANDED  AfTER  It  HAS  BEEN  BXEOUTSD  SO  aS 

to  permit  acts  d<me  mider  it  to  be  treated  as  trespasses,    Fitkr  v.  Deta^ 

484. 

LIENS. 
Word  '*  Machine,**  in  Maryland  Mechanics'  Lien  Law  op  1845,  does 

NOT  Include  Machines  that  are  Movable  in  their  operation  and  nse; 

snch  a  constmotion  not  being  in  accordance  vrith  the  intention  of  the 

legislators  as  shown  by  the  act,  or  justified  by  soond  rules  of  construction. 

"  Coal-cars*'  are,  therefore,  not  subjects  of  mechanics'  liens,  under  the  act. 

C7ar  Spring  Co.  v.  BaUroad  Co.,  181. 
8sa  Bona  Fide  Purchasers,  3,  4;  Landlord  and  Tenant;  2;  Pawrsi 
.  Statute  op  LimitationSi  2. 

LUNATICS. 
See  Guardian  and  Ward. 

MABBIAGE  AND  DIVOBCB. 
!•  Promises  to  Marrt  in  Future,  although  followed  by  cohabitation,  do  boI 
ooBStitute  marriage  in  such  sense  as  to  render  issue  legitimate.    Cftensy 
V.  Arnold,  609. 
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L  Makeiaob  kat  mm  Fboybd  bt  Oomvtastov  of  <me  oo  triil  for  sdnlteij 
that  he  had  a  wife,  and  that  the  woman  with  whom  he  lived  was  hU 
wife.    SUUe  v.  Libhy,  llfi. 

ft.  Adultbrt  a8  Oboukd  of  Ditoboi  must  bb  Chabgkd  at  committed  at  a 
particular  time  and  place.    Farr  v.  Farr,  406. 

4.  Kamx  of  PfiBsov  WITH  Whom  Adultxbt,  Ckaboed  am  Qboukd  of  Di* 
TOBOB,  WIS  Committbd  need  not  be  set  forth  in  bill  for  divorce  unleM 
reesonable  certainty  cannot  otherwise  be  attained.    M 

ii  DnroBOB  Sbvbbs  Mabbiaob  Tib  as  to  Both  Pabtibs,  withoat  lefwiet 
to  the  question  as  to  which  was  in  fanlt.    State  v.  WttUkerhy^  50. 
See  WiLLB^  6. 

MASTER  AND  SERVANT. 

L  Ib  AonoB  BT  Sbbvabt  aoainst  Mastbb  fob  Injubibs  Sustaibbd  bt 
BzPU)8iQir  OF  Stbam -BOiLEBy  where  the  statute  required  a  fusible  safety- 
plug  on  the  boiler,  and  it  was  proved  tliat  there  was  no  such  plug  on  de- 
fendant's boiler,  plaintiff  was  entitled  to  recover;  and  in  such  case  there 
was  no  error  in  excluding  evidence  of  a  custom  among  engineers  not  to 
use  such  a  plug,  or  in  refusing  to  instruct  the  Jury  that  the  defendant 
was  not  liable  if  he  used  all  the  appliances  ordinarily  used  on  boilers  for 
sslety,  but  did  not  use  such  plug.    Ccufpitr  v.  Taylor^  817. 

i.  0BDI9ABT  Cakb  IK  Pabtioulab  Casb  Dbfbmds  ou  the  character  and  risks 
and  exposures  of  the  business  in  which  it  is  to  be  exercised,  and  the  de- 
gree required  is  higher  where  life  or  limb  is  endangered,  or  a  Isrger 
amount  of  property  is  involved,  than  in  other  cases.     Id. 

t.  Mastbb  is  Liablb  to  Ssbvant  fob  Injubibs  Causbd  bt  Kbouobncb  of 
Inoomfbtbnt  Fbllow-sebvaiit  who  was  knowingly  or  negligently  em« 
ployed  by  the  roaster.    Id. 

i.  Mastbb  is  Liablb  to  Sbbvabt  fob  Injubibs  Rbsultino  fbom  Dbfbot  nr 
Machinbbt,  although  a  fellow-servant's  negligence  contributes  to  the 
injury.    Id. 

ft.  EVIDBNCB  OF  TbBMS  OF  HlBHTO  OF  OtHBB  EMPLOTBBS  OF  SaMB  EmPLOTBB 

is  inadmissible  for  the  purpose  of  ascertaining  the  terms  upon  which  an* 
other  employee  was  hired.    Lakeman  v.  Pollard^  77. 

ft.  Bmplotbb  Pbbvbntxd  bt  S10KKX88  OB  Sdcilab  Disabiutt  fbom  Ful- 
FiLLiNo  Cobtbaot  of  servioc  may  recover  on  a  quotum  meruU  for 
what  he  has  done.    Id. 

7.  Ehplotbb  Quitting  Sebvicb  bboausb  of  Pbbvaiuno  Danobaous 
Bpidbmio,  of  such  a  character  that  a  man  exercising  ordinary  care  and 
prudence  would  have  been  justified  in  leaving  by  reason  of  it,  is  excused 
for  not  fulfilling  his  contract,  though  it  appears  that  employees  who  con- 
tinued at  work  in  the  same  service  were  healthy  and  continued  so.    Id. 

ft.  JUBT  ABB  JUDOBS  WHBTHXB    EmPLOYBB  QuITTINO  SbBVIOB  BBOAUSB  OF 

Epidbmio  prevailing  in  the  vicinity  had  adequate  cause  for  so  doing. 
Id. 
i.  Dbolabation  bt  Emplotbb  fob  Bbbach  OF  Contbaot  is  Suffioibnt  aftbb 
Vbbdiot,  though  it  fail  to  allege  that  the  plaintiff  offered  to  perform  his 
part  of  the  agreement,  if  it  allege  that  he  was  willing  to  do  so,  but  after 
he  had  undertaken  the  work  he  was  told  by  the  defendant  that  if  he 
oootinued  in  his  service  it  must  be  at  greatly  reduced  wages.  Hunt  v^ 
Oralis,  381. 
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10.  Emplotkb  Who  Obtaivs  Bmfloymbnt  aitkb  Diboiubob  is  Pbbsumbd  t» 
Oct  But  Waobs  Hb  cam,  and  the  burden  of  proving  the  oontnuy  ia  on 
the  defendant,  in  an  action  by  the  employee  for  damages  oansed  by  a  re- 
foaal  to  allow  him  to  complete  his  contract.    Id, 

11.  Emplotzb  Rktusiko  to  Allow  Emplotiui  to  Pbrtobm  Coktbaot  at 
AOBBBD  Bats  is  liable  to  employee  for  such  damages  aa  he  may  sottain 
after  dae  diligence  to  obtain  other  and  the  best  wages  he  can  in  aom* 
proper  bnainess,  and  the  bnrden  of  proving  dae  diligence  ia  npon  the  em* 
ployee.    Id. 

MBCHANICS'  LIEN& 
Bee  LiBNS. 

MORTGAGES. 
L  MoBsnAOB  OF  "All  Bioht,  Title,  and  Imterbbt  Which  Mobtoaoor 
Kow  HA8  in  foundation  or  stone-work  of  a  bnilding  in  coarse  of  conatrao> 
tion,  and  which  he  may  have  in  and  nnto  said  bnilding  daring  its  erection 
and  completion,  and  after  it  is  completed,"  for  the  parpose  of  secnring 
advances  to  enable  him  to  erect  the  bailding,  passes  the  land  on  which 
the  bailding  stands.     Oreenwood  v.  Murdoch^  272. 

5.  ORionr al  Mobtoaob  not  Extinguished  ob  Dischabobd  bt  Subsbquekt 

Fbaitdulbnt  Conybtanoe— Avoided  Contbaot  BBnoBES  Each  Pabtt 
TO  HIS  Pbbvioitslt  Ezistino  Rights — ^Rights  of  Pubohaseb  ukdeb 
HIS  Fraudulent  Contract. — If  a  note  secared  by  a  valid  pre-existing 
mortgage  is  given  np  to  the  mortgagor  apon  the  execation  by  him  to  the 
mortgagee  of  a  f raadalent  conveyance  of  the  premises,  the  amoant  of 
the  note  being  included  in  the  debt  intended  to  be  secared  by  the  frand- 
nlent  conveyance,  the  original  mortgage  is  not  thereby  extingaished  or 
discharged.  If  sach  fraadalent  conveyance  is  avoided  by  the  creditors 
of  the  mortgagor,  the  mortgagee  is  remitted  to  his  previously  existing 
legal  rights  under  the  mortgage.  The  purchaser  is  permitted  to  hold 
nothing  by  his  fraudulent  contract,  and  tlie  creditors  take  all  their  debtor 
fraudulently  conveyed,  and  nothing  more.    Ladd  v.  Wiggin^  551. 

t.  Subsequent  Disposal  bt  Mortgagor  of  Consideration  of  Mortoaob 
does  not  affect  the  validity  of  the  mortgage,  or  render  it  not  bona  fdt  at 
the  time  it  was  made.    OeMTol  Ins.  Co,  v.  U,  S.  Ins,  Co,,  174. 

4.  Appeal  Libs  from  Decree  Passed  under  Maryland  Act  of  1833,  c.  181, 
uid  its  supplements,  concerning  the  summary  foreclosure  and  sale  of 
mortgages,  and  on  such  appeal  the  appellate  court  will  review  the  pro- 
ceedings as  presented  by  the  record,  examine  the  terms  and  conditions  of 
the  mortgage,  and  determine  whether  the  decree  is  in  conformity  there- 
with.   RchsrUon  v.  Homestead  AssockUum,  145. 

ff.  Dbcrbb  not  in  Conformitt  with  Conditions  of  Mortgage,  and  em- 
braced  in  the  terms  of  assent  to  the  decree  contained  in  the  mortgaga 
itself,  cannot  be  passed  under  the  Maryland  act  of  1833,  c  181.    Id, 

6.  Amount  Due  on  Mortgage  cannot  be  Determined  Judicially  bt 

Dbcbbb  of  Court  under  the  act  of  1833«  c.  ISl.     Id, 

7.  Mobtgages  to  Building  Associations  are  not  within  Provisions  of 

Maryland  Act  of  1825,  c,  50,  requiring  mortgages  to  specify  on  their 
faces  the  principal  sums  intended  to  be  secured;  or  if  they  are.  that  act 
ia  repealed  pro  tanto  by  the  act  of  IS52,  a  14S,  and  the  latter  act,  by 
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fair  implication,  brings  nich  mortgages  withii.  the  act  of  1833,  c.  181, 
and  its  supplements.    Id, 

%.  BiTLK  FOB  ASOERTAIKXNO  AMOUNT  BUILDINO  ASSOCIATION  IB  EnTITLKD  TO 

RcoEivs  IN  Pbjbskkti  on  Mobtoaok  given  to  it  to  secnre  interest  on  a 
loon,  does,  iines,  and  charges  on  the  property  during  the  existence  of  the 
associatioD,  is  to  ascertain  the  probable  duration  of  the  association,  then 
to  estimate  the  aggregate  amount  of  the  interest  and  dues  for  that  time, 
rebating  from  that  snm  a  just  sum  for  interest,  and  adding  thereto  the 
arrearages  due,  after  allowing  for  payments  made  to  the  association.    I<L 

H  MOBTOAGKS   to  BuILDINO  ASSOCIATIONS  ABE  FrXB  VBOM    ObJBOTION  ON 

Ground  of  Usury,  if  executed  in  conformity  with  the  Maryland  act  of 
1852,  c.  148.    Id, 

10.  FomSCLOSUBB  OF  MORTOAOB  TbANSFXBBED  as  Ck>LLATBBAL  SbCUBITT'  for 

the  debt  of  a  third  person  does  not  operate  as  a  payment  of  such  debt. 
The  debt  is  not  paid  until  the  property  mortgaged  has  been  actually  sold 
and  converted  into  money;  and  where  toe  debt  so  secured  is  that  of 
another  person,  the  right  of  action  of  the  mortgagee  against  him  for 
money  paid  to  his  use  is  not  barred  by  the  statute  of  limitations  until 
six  years  after  such  sale  and  conversion.    Brown  v.  Tyhr^  239. 

11.  Bond  bt  G&antee  to  Gbantor  in  Consideration  of  Convetancb,  and 
oonditioned  for  the  support  of  grantor  during  his  life,  and  in  case  of 
neglect  or  failure  in  the  condition,  to  reconvey  the  land,  does  not  consti- 
tute a  mortgage;  in  case  of  neglect  or  failure  to  so  support,  the  grantor  b 
entitled  to  relief  in  equity  by  a  decree  of  reconveyance.  Rcibinton  ▼. 
Robinson,  301. 

12.  Mortqaob  hat  be  Assign  kd  in  Samb  Wat  as  Debt  Itsblf,  because  it  is 
a  mere  iucident  of  the  debt.     Ludd  v.  Wiggin,  551. 

13.  Mortqaob  can  be  Discuabged  only  bt  Payment  in  Fact  of  Debt  It 
Secures,  or  a  release  by  the  mortgagee,  where  equity  requires  its  con- 
tinued existence.    Id. 

14.  Mortgage  of  Personal  Property  does  not  Extend  to  and  Coveb 
Other  Personal  Property  Substhuted  fob  It  upon  Sale,  nor  does 
it  cover  personal  property  purchased  with  the  proceeds  of  the  sale  of 
that  mortgaged.    Roae  v.  Bevan^  170. 

See  Rbceiyebs,  4;  Begistbation,  2,  3. 

MUNICIPAL  OOEPORAHONS. 
8ae  CoBPORATioNS,  9-17;  Highways;  Jubisdiotion,  4. 

MURDER. 
See  Insanity. 

NEGLIGENCE. 
L  Kbougbnob  is  Mixed  Question  of  Law  and  Fact,  to  be  settled  by  the 

jury  under  instructions  of  the  court.    Norris  v.  LUcl^Idd,  540. 
S.  Towns  abe  not  Liable  whebe  thebe  has  been  Fault  ob  Neguoence, 

in  any  degree,  on  the  part  of  him  who  has  sustained  the  damage;  and 

the  fact  that  such  person  is  a  wrong-doer,  a  trespasser,  or  a  violator  of 

the  law  is  wholly  immaterial.     Id. 
ft.  One's  Action  for  Damages  Sustained  from  Nuougence  of  Another 

OANNOT  be  Defeated  by  show  n  •  former  |>arty  is  a  wrong-doer. 
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a  traspM8er»  or  violator  of  tho  law,  anleM  it  appears  that  lit  own  neg- 
ligence or  hia  fault  has  directly  contribnted  to  his  damage.    Id. 

L  Action  nr  Natubb  of  AcnoN  of  Gasb  hat  bi  Maintained  aoain9T  Gas 
OoKPANY  for  all  consequential  daniages  resulting  from  its  negligently  snf • 
fwing  the  gas  to  escape  from  its  pipes.  Bat  the  bnrden  of  proof,  in  such 
'  an  action,  is  upon  the  plaintiff  to  establish  as  a  fact  the  failure  of  the 
company  to  exercise  due  and  ordinary  care  in  keeping  its  pipes  in  a 
sound  and  safe  condition  for  the  transmission  and  distribution  of  the 
gas.    HoUjf  ▼.  Bo8Um  Oadighi  Co.,  233. 

ft.  In  AcnoN  against  Qas  Company  for  Injubt  Gausid  bt  Bsqafb  of  Gab 
from  its  pipes,  the  plaintiff  must  prove  that  he  used  ordinary  care  for  his 
own  protection  against  the  noxious  influence  of  the  gas,  or  he  cannot 
recover  against  the  company.    Id, 

tL  Want  of  Ordinabt  Cabb  on  Past  of  Fathxb  of  Minor  Child  in 
adopting  suitable  precautions  to  protect  such  child  from  the  hurtful 
effects  of  gas  escsping  from  the  pipes  will  defeat  an  action  brought 
against  the  gas  company  for  injuries  sustained  by  said  minor  child  from 
the  escape  of  the  gas.    Id. 

7*  In  Action  against  Gas  Company  for  Injury  Caused  by  Kbglbct  to 
Repair  Leaks  in  their  pipes,  evidence  is  admissible  on  the  part  of  the 
defendant  to  show  what  was  the  system  of  the  company  in  regard  to 
complaints  of  leaks,  not  for  the  purpose  of  showing  that  the  oompany 
exerted  the  same  degree  of  diligence  in  that  as  in  other  instances,  but  to 
exhibit  its  system  and  plan  of  action  and  the  means  provided  by  it  for 
conducting  its  enterprise.    Id, 

8.  In  Aotion  fob  Damages  fob  Injuries  to  Plaintiff's  Cabbiaoe,  caused 
by  a  collision  with  defendant's  team,  where  it  appears  that  defendant  was 
in  the  act  of  occupying  a  public  square  with  his  team,  when  plaintiff 
passed  by  with  his  carriage  and  occupied  the  square  himself,  plaintiff 
would  not,  as  a  matter  of  law,  deprive  himself  of  his  right  to  recover,  if, 
in  driving  in,  placing  his  carriage  and  remaining  there,  as  he  did,  he  was 
in  the  exercise  of  due  and  ordinary  care,  and  the  defendant,  by  want  of 
ordinary  care  on  his  part  in  the  management  of  his  team,  came  into  col- 
lision with  plaintiff's  team,  and  thereby  caused  the  injury;  and  the  bur* 
den  of  proof  is  on  plaintiff  to  show  that  he  was  in  the  exercise  of  ordinary 
oare,  and  that  defendant  was  not.    Law  v.  Bryant,  282. 

See  Animals,  3,  19;  Common  Cabbtebs,  5-7;  Guabdian  and  Wabd;  Inn- 
keepers;  Jubt  and  Jubobs,  4;  Mastbb  and  Sebvant,  1-4. 

NEGOTIABLE  INSTRUMENTS. 

1.  Pbomissoby  Kotbs  abb  Govkbned  bt  Bulbs  of  Commeboial  Law  Pbb- 

VAILING  WHEBB  ThbY  ABE  PAYABLE.      Emonud  V.  WhUt,  385. 

2.  HOLDEB  OF  NE00TL4BLB  PaPEB  IS  PbESUMED  TO  BE  BONA  FiDE  HOLDEB 

until  something  is  shown  in  disparagement  of  his  title.    Id. 

3.  Burden  of  Proving  Himself  Bona  Fide  Holdeb  u  not  Cast  upon 

HoLDBB  of  negotiable  instrument  by  fact  that  the  maker  has  paid  the 
amount  thereof  to  the  original  payee.     Id, 
1  PAYMBJfT  OF  Antecedent  ]^^v:t,  and  Release  of  Pabties  Collaterallt 
Liable,  is  sufficient  consideration  to  mi*ke  a  transfer  of  a  note  bona  Jidt^ 
Id, 
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ft.  Obdbb  Dbawh  bt  Pbhidbnt  or  Cobpobation  upon  m  I'bxasubbb,  di- 
reotiog  him  abwlntely  to  pay  a  turn  certain  to  a  third  person,  in  dit* 
oharge  of  a  debt  due  from  the  oorporation,  is  in  legal  effect  a  promissory 
note,  and  may  be  sued  on  as  such,  without  averring  or  proving  that  the 
payee  demanded  payment  from  the  treasurer.  Fairehild  v.  Ogdentburgh 
€tcB.  S,  Co.,  606. 

^  Obdeb  Dbawk  bt  Onb  Agbnt  of  CoBPOBATioir  UPON  Anothbb  agent  of 
the  same  corporation  is  not  a  bill  of  exchange;  for  as  both  agents  repie- 
sent  the  same  person,  it  lacks  the  essential  element  of  two  parties. 
Id. 

7.  MaKXB  op  PBOMI880BT  NOTB  OB  DbAWBB  OF  BiLL  MAT  LOQALLT  MaKB  It 

Patablb  to  Obdbb  of  Himsblf.    Smalie^  v.  Wight,  112. 

^  NBOOnABIUTT  OF  BILL8  AND  PB0MI8S0BT  NOTES  PaTABLB  TO  ObDBR  OF 

Ant  Othbb  than  Fictitious  Patbb  does  not  exist  by  the  common  law| 
bat  depends  entirely  npon  the  cnstom  of  merchants,  which  custom  has 
directed  that  the  assignment  should  be  made  by  a  writing  on  the  bill, 
called  an  indorsement,  appointing  the  contents  of  the  bill  to  be  paid  to 
some  third  person.    Id. 

9.  Notbs  and  Bills  Patablb  to  Obdbb  cannot  bb  Kbgotiatxd  in  Fibst 
Instancb  bxcbpt  bt  Indobsbment  of  the  payee  or  his  legal  representa- 
tive, so  as  to  enable  the  holder  to  maintain  an  action  thereon  in  hit  own 
name.    Id, 

IOl  Kotb  ob  Bill  Patablb  to  Obdeb  of  Maxeb  is  Invalid  as  Oontbact 
UNTIL  It  is  Indobsed  bt  Him.  Such  paper  will  not  pass  the  legal  title 
in  the  first  instance  by  a  mere  delivery.  It  is  the  indorsement  alone 
which  gives  it  efficacy.    Id. 

11.  Maxeb  of  Note  or  Bill  Eatable  to  his  Own  Obdeb  mat  Limit  its 
Nbootiabilitt  ob  Make  It  General,  just  as  he  chooses.    Id. 

iSL  Where  Partt  not  Pateb  Signs  Note  on  Back,  and  the  fact  that  such 
signature  was  made  simultaneously  with  the  signature  of  the  maker,  and 
before  the  note  was  delivered  to  the  payee,  is  uncontroverted,  the  liabil- 
ity of  the  party  as  an  original  promisor  results  therefrom  and  exists  in 
the  abeolute  form  indicated  on  the  note  itself,  and  is  not  to  be  controlled 
or  varied  by  oral  testimony  of  a  liability  as  guarantor  or  any  other  con- 
ditional liabiUty.     Wright  v.  Morte,  291. 

IS.  Person  Placing  his  Name  on  Back  of  Note  Simultaneouslt  with  the 
signature  by  the  maker,  and  before  it  is  passed  to  the  payee,  is  in  the  sit- 
uation of  an  original  promisor,  and  is  liable  in  every  respect  to  the  payee 
of  the  note.  Such  party  is  deemed  to  participate  in  the  original  consid- 
eration, and  to  be  liable  without  any  new  or  farther  consideration.    Id. 

14.  Pebson  Placing  his  Name  on  Back  of  Note  mat  Show  bt  Pabol  Evi- 
dence that  his  signature  was  placed  there  after  the  note  had  passed  to 
the  payee,  and  thus  establish  tiie  relation  of  guarantor,  and  its  liabilities 
only.    Id. 

15.  One  Who  Whites  his  Name  on  Back  of  Promissort  Notb  is  Liable 
AS  Original  Pbomisob,  where  he  is  not  otherwise  a  party  to  the  note, 
and  makes  such  signature  the  day  after  the  date  and  execution  of  the  note 
by  other  parties,  but  in  pursuance  of  an  agreement  to  do  so  at  the  time 
it  was  made.    Childs  v.  Wyman,  111. 

16.  Where  One,  not  Patee  of  Note,  Signed  hls  Name  on  Back,  No 
Date  but  that  of  Note  Appearing  Antwhere,  Presumptton  is  that 
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he  signed  it  when  the  maker  did,  or  agreed  to  sign  it,  and  that  he  snb- 
seqnently  did  so  in  pursnaace  of  such  agreement.    IdL 

17.  Words  "without  Reooursb"  are  Afpuoablb  to  Indobssb,  and  mov 
TO  Original  Pboiosob.    Id, 

IB.  Words  ''wrrHonr  REOOontsB"  Writtbn  ukdbr  Sionaturx  or  Onb 
HOT  Patek,  upon  Back  or  Notb,  havb  No  Lbgal  Ettbct,  and  are 
mere  snrplusage;  beoanse  such  signatnre  has  the  same  effect  to  make 
the  signer  an  original  promisor  as  if  he  had  signed  it  on  the  face  with 
the  maker.    Id, 

19.  PROor  THAT  Promissort  Notb  had  its  Origin  in  Fraudulent  Com- 
bination between  the  parties  to  it,  for  the  purpose  of  defrauding  the 
creditors  of  the  plaintiff,  is  a  good  defense  to  an  action  on  such  note. 
HamilUm  v.  8euW»  Adm'r,  460. 

20.  Presentment  or  i^ROiassoRT  Notb  at  Place  or  Date  is  sufficient,  in 
the  absence  of  proof  that  the  holder  at  its  maturity  knew  that  the  maker 
resided  elsewhere.    SmlUh  v.  PkUJbrkk^  315. 

81.  Presumption  is  that  Maker  or  Promissory  Notb  Besides  at  Place 
WHERE  Note  is  Dated,  when  no  other  place  is  designated  as  that  of 
its  negotiation  and  payment;  but  this  presumption  may  be  overcome  by 
proof  that  the  maker  resides  elsewhere  and  the  holder  was  aware  of  his 
place  of  residence.    Sasaeer  v.  WhUelfft  126. 

22.  Demand  or  Payment  and  Protest  or  Promissory  I^otb  must  be  Made 
AT  Residence  or  Place  or  Business  or  Maker,  in  order  to  charge  an 
indorser;  but  where  residence  and  place  of  business  are  unknown  and  can< 
not  be  learned  by  reasonable  inquiry,  demand  and  protest  at  the  place  at 
which  the  note  is  dated  is  snfficienti    Id, 

23.  Demand  or  Payment  or  Note  Payable  at  Particular  Bank,  made  at 
that  bank  after  close  of  business  hours,  but  to  which  the  officers  of  the 
bank  answer  that  the  maker  has  no  funds  there,  is  sufficient  to  charge  the 
indorser.    Shepherd  v.  Chamberiain,  248. 

24.  Certiticate  or  Protest  by  Notary  is  SumciENT  Evidence  or  Notice 
or  Dishonor  to  the  indorser  of  a  note«  where  it  states  that  the  notary 
exhibited  the  note  at  the  promisors'  place  of  business  and  demanded 
payment-,  and  was  answered  by  the  person  in  charge  that  the  promisors 
had  left  no  funds  there  to  pay  it,  and  that  the  note  remaining  unpaid,  he 
duly  notified  the  indorsers  by  written  notices  sent  them  by  mail  at  the 
request  of  the  holder,  the  time  limited  and  grace  having  expired.  Xetott- 
Um  FalU  Bank  v.  Leonard,  49. 

25.  Notice  to  Indorser  is  Presumed  to  Contain  Facts  Stated  in  Ceb« 
TiriCATE  of  protest  of  the  notary  sending  it,  at  least  in  substance.    Id, 

26.  NoTicB  or  Dishonor  or  Note  Sent  to  Indorser's  Former  Residence, 
where  he  has  changed  his  residence,  is  nevertheless  sufficient  if  he  has  held 
himself  out  to  the  public  by  his  conduct  as  still  residing  at  the  forroei 
place,  and  lias  thereby  led  Uie  holder  to  believe  that  such  was  the  faot^ 
Id, 

See  Banks  and  Banking;  Debtor  and  Creditor,  4;  Interest,  1-3. 

NOnCK 

6ea  Bona  Fide  Purchasers;  Corporations,  6;  Fraudulent  Contkt* 

ANOES.  6:  Highways,  14;  Negotiable  Lvstruments,  24-26. 
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NUISANCK. 
L  Acnov  MAT  tm  Maintaxnbd  against  Onb  iok  CoKmnmro  Kuisakoi 
Erbotbd  bt  Anotsbb^  m  well  as  for  the  original  ereotfon.    PHUbury  ▼. 

MOOTt^  91  • 
&  PUBOHASBB  OF  PBOPBBTT  OM  WhICH  NuISANOB  IS  ErKCTSD  IS  MOT  LlABLB 

FOR  ITS  CoNTiNUAiYCE  ODless  he  has  been  requested  to  remove  it.  The 
conveyance  does  not  transfer  the  grantor's  liability  to  the  grantee,    /i. 

ft.  Public  Nihsancb  mat  bb  Prevented  by  Injunction  at  Suit  of  Private 
Person  if  he  would  be  specially  injured  by  its  creation,  and  for  which 
the  law  would  not  afford  an  adequate  remedy.  Hamilton  v.  WliUridgf, 
184. 

i.  Partt  Who  Assumes  that  Something  is  Nuisance,  and  Undertakes 
TO  Abatb  It  as  Such,  does  so  under  the  peril  of  being  deemed  a  trep- 
passer  if  he  fail  to  establish  the  existence  of  the  nuisance;  or  having 
established  it,  employs  unnecessary  force  and  unwarrantable  means  for 
its  removal.  Thus  it  is  with  a  building  which  is  being  moved  through  a 
public  highway.     Oraves  v.  ShiiUuek,  536. 

ff.  Ant  Person  mat  ^batb  Common  Nuisance;  but  he  does  so  at  the  risk  of 
being  deemed  a  trespasser,  unless  the  existence  of  the  nuisance  is  estab- 
lished.    Id. 

t.  Defense  of  Private  Propbbtt  Menaced  bt  Moving  Building. — If  an 
individual's  private  property  is  imperiled  or  endangered  by  a  building 
that  is  being  moved,  he  has  the  right  to  use  whatever  foroe  is  necessary 
to  protect  and  defen  1  that  property  from  injury.  But  a  mere  prospect 
of  future  injury  will  not  justify  the  destruction  of  the  building,  unless  it 
be  a  common  nuisance.  And  where  there  !•  time  and  opportanity  for 
the  interposition  of  an  adequate  legal  remedy  which  may  be  effectual,  the 
law  will  not  justify  the  summary  employment  of  foroe.    Id, 

7*  Determination  of  Nuisance  on  Public  Highwat. — ^The  jury  must 
determine  from  all  the  oironmstanoes  of  each  particular  case  whether  any 
object  permanently  placed,  temporarily  left,  or  slowly  moving  in  a  pnblio 
highway  is  or  is  not  a  nuisance.    Id. 

8.  Determination  of  Nuisance  on  Pubuc  Highwat  must,  at  common 
law,  depend  on  the  jury's  finding  of  the  fact  whether  or  not  the  given 
object,  under  all  the  cinmmstances  attending  its  occupation  of  the  high- 
way, unnecessarily  obstructed  the  free  passage  of  the  public  over  and 

upon  it.    Id. 

See  Highwats,  15. 

OFFICE  AND  OFFICfiRS. 

1.  LlABILITT  FOR  NbOLECT  OF  OFFICIAL  DUTT  BT  OFFICER  OF  ToWN  IS  IN- 
DIVIDUAL, if  at  all,  and  not  official.     CoTnmiaaionerit  v.  Martin,  333. 

fi  Sureties  on  Tax  Collector's  Bond  are  Liable  for  Monets  their 
Principal  ought  to  Account  for;  but  they  should  not  suffer  from  a 
mistake  of  the  treasurer  in  passing  a  credit  to  the  wrong  account.  In- 
habitants qfOrono  v.  Wedgncoodj  81. 

I.  Sureties  in  Official  Bond,  Conditioned  Simplt  for  Faithful  Per- 
formance OF  Dutt  by  the  principal,  are  not  precluded  from  contesting 
the  grounds  of  the  principal's  liability  by  a  judgment  recovered  against 
him  in  an  action  of  which  they  had  not  notice.     Thamaa  v.  HubbelL  619. 
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4.  Tax  Ck>LLiOTO&  Who  has  Coluoted  Monst  without  Oajionov  num 
Tax-patxbs  MU8T  AooonHT  TO  TowN  THXBUOB.  InhabUani$  qfOtrm^ 
▼.  Wedgewoodt  81 

PABDONS. 

1.  PaBDONIXO    PoWKB    is,  BT    Ck>W8TlTUT10N    OF    MlSSOU&I,    EXOLUSIVBLT 

Vestxd  in  Chikf  EzBonnvB  officer  of  the  state,  and  oanhot  be  ezer- 
dsed  by  the  legishitore.    StcUe  v.  5Zom,  467. 

2.  Act  of  1857,  Rblsasino  feom  Pboseoutiov  All  Persoits  in  State  of 

MissoiTRi  who  were  then  indicted  for  the  violation  of  the  act  to  regn- 
late  dram-shops,  committed  before  the  fifteenth  of  December,  1856,  npon 
payment  by  each  of  saoh  persons  of  the  costs  in  the  case,  and  a  fee  of 
two  dollars  to  the  circuit  attorney,  is  unconstitntional,  being  an  at- 
tempted exercise  of  the  pardoning  power,  and  an  interferenoe  with  the 
jadieial  department  of  the  government.    Id. 

PARENT  AND  CHILD. 
Fatheb  18  HOT  Liable  fob  Assaitlt  bt  Ikfaxtt  Child,  even,  it  teems,  when 
he  knows  the  child  to  be  of  a  vicious  disposition.    Baherv.  Hatdeman^ 
490. 

PARTITION. 
1.  CoPABOENBBS  HAD  RiOHT  TO  Pabtitioit  at  oommon  law;  such  right  was 

given  to  Joint  tenants  and  tenants  in  common  by  statute.    Furvk  v.  WH- 

son*  773. 
8.  When  in  Petition  fob  Pabtition,  filed  in  a  ooort  of  law,  the  defendant 

pleads  sole  seirin  in  himself,  the  oonrt  may  proceed  and  try  the  issoe 

thns  arising.    It  is  only  when  the  petition  is  filed  in  a  oonrt  of  equity  that 

the  action  of  ejectment  becomes  neoessaiy.    Id. 

?4RTNERSraP. 
Kbwsfafeb  Pabaobaph  Statino  that  Cebtain  Psbson  is  Member  of 
Cebtain  Pabtnebship,  but  not  purporting  to  be  inserted  by  the  part- 
nership, is  not  admissible  in  evidence  to  charge  such  person  as  such 
partner,  merely  on  proof  that  he  was  a  subscriber  to  the  paper  at  the 
time,  and  had  made  no  public  contradiction  of  the  statement.  PotUr  v. 
Oreene,  290. 

See  Deeds,  10;  Fraudulent  Contetanoes,  6. 

PAETY-WAiiLS. 

CONTETANCBS  OF  AdJOININO  BUILDINGS  HAVING  PaBTT-WALL  TO  DiFFEBENT 

Gbantees,  the  center  line  of  the  wall  being  made  the  boundary  between 
them,  give  to  each  grantee  a  right  to  have  his  building  supported  by 
means  of  his  neighbor's  half  of  the  wall.  When  either  building  becomes, 
by  age  and  decay,  so  dilapidated  that  rebuilding  becomes  necessary,  its 
onner  may  for  that  purpose,  and  on  reasonable  notice  to  the  adjoining 
tenant,  and  using  proper  care  and  skill,  take  down  and  rebuild  the  party- 
wall,  without  incurring  liability  to  the  other  tenant.  Partridge  v.  OH" 
Aerf,632. 
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PAWNS. 
Pawvbe  bt  Opnoro  vr  PossisaiOH  of  the  pawn,  thoo^  ftr  a  ipeoial  par- 
poea,  loMs  hui  lien,  and  oaimot  reooTer  the  pawn  from  an  innooent  por» 
ohaeer  of  the  pawnor.    Bodenhammer  ▼.  New$omt  77fi. 

PENALTIES. 
See  Damaoxs»  1*4. 

PERSONAL  PBOPEBTY. 
1.  ''MovABLi  PBOPmrr"  Attends  Pxbson,  avd  n  tbbueiobb  Calud 
"  Pebsokal,"  at  distingaished  from  fixed  or  real  property.    McLeam  t. 
HardiH,  740. 
S.  TuBFDiTDni  m  BoxiB  Cut  INTO  TBsn ia penonal property.    Bf€michS 
Thoma$  ▼.  MorrUont  770. 

See  Rkautt. 

PLEADma  AND  PRAOTIGB. 

1.  Law  or  Fokum  DiriKinNis  Who  shall  bb  Pabtdeb  to  Aonoir.  JTM* 
land  ▼.  Lowe,  355. 

&  Bulb  that  Cbbtaintt  to  Ck>incoN  Intbnt  must  Exist  or  Plbabihm 
applies  as  well  in  eqnity  as  at  law,  the  reason  of  the  role  in  hoth  in- 
stances being  to  inform  the  adverse  party  with  soffioient  precision  of  the 
charge  made  against  him,  and  to  enable  tiie  conrt  to  pronounce  the  proper 
judgment.    Farr  v.  Farr,  400. 

1.  Plaxntitf  will  bb  Allowed  to  Amend  his  Dbolabation  bt  Stbikino 
otJT  Itbms  or  Illeoal  Traffic,  where  he  has  brought  an  action  for  the 
value  of  a  stock  of  goods  sold,  each  article  at  an  agreed  price,  bat  where 
the  sale  of  some  of  the  articles  was  prohibited  by  statute.  Boffd  ▼« 
iSstofi,  83. 

4.  Allboation  of  Special  Injury  is  Sufficient  to  Maintain  Action,  if 
plaintiff  shows  that  he  has  sustained  a  particular  mjury,  different  in  its 
character  from  that  which  is  common  to  all  citizens,  under  the  circum- 
stances of  the  case.    Dwinel  v.  Veatie,  94. 

A.  Under  Complaint  Substantiallt  Alleging  that  Plahtiiff  was  "Dw- 
PRIVED  OP  Use  of  his  Meadow  by  reason  of  the  defendant  causing 
water  to  overflow  it,  thereby  rendering  it  spongy  and  impassable,  it  is 
competent  for  plaintiff  to  show  that  his  muck -bed  in  the  meadow,  valu- 
able for  manure,  was  made  inaccessible  by  the  flowage,  and  that  he  was 
injured  in  cousequeuce  thereof;  for  if  the  single  question  is  whether  the 
railroad  company  so  constructed  its  road  as  to  injure  the  owner's  meadow- 
land  by  flowage,  the  latter  may  show  in  what  manner,  and  every  man- 
ner, in  which  the  flowing  impaired  the  profits  of  the  land.  Johnson  v. 
AUantic  eU.  B,  B.  Co.,  560. 

8.  Demurrer  Admits  only  Facts  Well  Pleaded;  whether  Injury  is 
Bemote  and  Consequential  is  a  conclusion  of  law  upon  the  facts 
stated  in  the  declaration.     Tinsman  v.  Belvidere  B.  B.  Co.,  565. 

7.  Dboision  bt  Appellate  Court  upon  Demurrer  to  Bill  in  Equity  is 
not  an  adjudication  upon  the  validity  of  a  detense  set  up  by  plea  which 
had  not  been  decided  by  the  lower  court  and  was  not  oonsidefed  in  the 
appellate  court.    Abbejf  v.  CommerdcU  Bank,  401. 
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6.  Plba  in  Abatement  ior  Kon-joindeb  or  Tenants  in  Common  of  Dam, 
without  an  mveraient  that  the  dam  was  real  estate,  will  be  overraled  oo 
demurrer.     Southard  v,  Hiil^  85. 

9.  Plea  in  Abatement  of  Writ  biat  be  Both  of  Writ  and  Dbolabation} 

and  it  must  be  so  where  it  is  intended  to  plead  in  abatement  only  to  a 
part  of  the  writ,  and  the  cause  of  abatement  arises  only  on  some  of  the 
counts  in  the  declaration.     Id, 

10.  Greatest  Accoract  and  Precision  are  Required  in  Framino  Plbai 
lll^  in  Abatement,  as  they  delay  the  trial  of  the  merits  of  the  action.    AX.' 

t '^  11.  There  is  Settled  Distinction  between  Mere  Personal  Actions  of 

J  Tort  and  such  as  concern  real  property.    Id, 

|r  12.  Plaintiff  in  Action  ex  Deuoto  should  not  be  Required  to  Include 

All  Tort-feasors,  because  he  may  not  know  them,  or  be  able  to  find 
proof  against  them;  but  where  the  gist  of  the  action  is  that  the  defend* 
ants  are  proprietors  of  the  land,  and  have  neglected  a  duty  incident  to 
their  title,  it  is  otherwise,  /ef . 
'  18.  Payment,  CIomplete  or  Partial,  must  be  Pleaded,  being  "New  Mat- 
ter Constituting  Defense,**  under  the  New  York  code  of  procedure, 
sec.  149,  and  it  cannot  be  shown  (either  in  bar  or  mitigation  of  recoreiy) 
under  a  general  denial.     McKyring  ▼.  BvU,  696. 

li.  Filing  Amended  Answer  that  Meets  Objections  Set  out  in  Db> 
MURRER  TO  ORIGINAL  ANSWER  is  an  admission  that  the  demurrer  was 
well  taken,  and  it  is  not  error  to  proceed  to  trial  upon  issues  of  £act  with- 
out a  dedsion  upon  the  demurrer.    Shirley  ▼.  Fecume^  376. 

lA.  Objection  of  Multifariousness  mat  be  Raised  at  Heajuno»  but  k 
usually  done  by  demurrer;  and  when  made  at  the  hearing,  its  allowaneo 
is  in  the  discretion  of  the  court,  and  is  never  allowed  where  the  real 
point  in  controversy  can  be  determined  as  well  as  if  then  were  aa  many 
suits  as  there  are  plaintift.    HamUton  v.  Whitridge^  184. 

I6w  DnuBonoN  of  Court  upon  Effect  of  Tbstimont  in  Cause  mat  Ai^wati 
BE  Asked  bt  Party,  without  reserving  objections  as  to  its  admissi* 
bility  or  effect  at  the  time  of  its  introduction.  Itdoe§  v.  Americtm  Ea^ 
elionge  Bank,  190. 

17.  Findings  of  Fact  must  be  Left  to  Jury,  except  where  the  cause  is  tried 
upon  admissions  at  the  bar;  and  while  the  jury  may  discredit  testimony^ 
they  cannot  find  contrary  to  the  admissions  of  the  parties.    Id, 

18.  Instruction  Assuming  Existence  of  Fact  Admitted  at  Trial  is  not 
Erroneous,  where  the  admission  is  made  for  the  benefit  of  a  party,  and 
is  of  a  fact  without  the  existence  of  which  he  could  not,  in  any  event, 
recover.     Id, 

19.  Partt  mat  Ask  Instruction  as  to  Appuoabilitt  and  Effect  of  Evi- 
DENCE  when  testimony  is  taken  uuder  a  commission,  and  the  parts  that 
are  admissible  are  so  inseparably  blended  with  those  that  are  not  that 
distinct  objections  cannot  be  made.     Pettigrew  v.  Bamum,  212. 

20.  Prayer,  Subject  of  Which  is  Covered  by  Previous  Instruction^ 
Ought  not  to  bb  Granted,  because  such  repetitions  are  calculated  to 
embarrass  and  mislead  the  jury.     Id. 

21.  Judgment  will  nut  be  Reversed  for  Refusal  of  Correct  Prayer,  if, 
by  other  inatnictious,  the  law  has  been  given  to  th^  jury  as  favorably  aa 
the  appellant  could  have  desired.     Id, 
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8.  Rbfusal  or  CoRBXOT  ABsnuor  IirsTBUcnomi,  applioable  to  no  evidence 
in  the  oeee»  it  not  error.    JeUison  t.  Ooodwin,  62. 

23.  iNSTEUcnov  is  Propkrlt  Rxfuskd,  THonoH  CoBRiCT  AS  Abstract  Pbop- 

osmoN,  if  it  doee  not  fally  state  the  rule  with  reference  to  the  facts  of 
the  case,  and  the  jury  have  already  been  fully  instmcted.  /JurU  v. 
Crane,  387. 

24.  Whxbb  therx  is  No  Etidbncb  to  Wabbant  Jubt  in  Findiho  a  mate- 
rial fact,  the  judge  is  not  at  liberty  to  leave  it  to  them  to  determme 
whether  or  not  snob  fact  is  proved;  but  he  should  direct  them  to  find 
that  it  is  not  proved.    Story  v.  Bremum^  629. 

SOw  Ebbon  1008  Admission  of  Evidbnob  Which  Pboducid  No  Eftbot  on 
the  jury,  as  shown  by  their  findings,  affords  no  ground  of  complaint. 
Lakeman  v.  Pollard,  77. 

26.  BxrusAL  ot  Instbcchon  in  Altbbnativb  is  Right,  when  one  of  the 
altematites  is  ernmeons,  although  the  other  may  be  correct.  Berrjf  v. 
Chifin,  123. 

97.  iNSTBUonoN  is  EBBONBOim  when  the  jniy  is  instmoted  that  if  the  cred* 
itor  received  a  note  *'  in  settlement  for  or  in  payment  of  the  account  sued 
on,"  the  debtor  was  entitled  to  a  credit  for  the  amount  of  the  note,  al* 
though  the  maker  and  first  indorser  became  applicants  for  the  benefit  ni 
the  insovent  laws  and  were  finally  discharged.    Id, 

18.  Nbw  York  Act  of  1855,  Actbobizino  Coubts  of  Oteb  and  Tbbminbb 
TO  Grant  New  Trial,  although  No  Exception  was  Taken  below, 
does  not  require  such  court  to  reverse  for  every  error  which  would  be  the 
subject  of  an  exception,  but  only  when  satisfied  that  the  verdict  is  against 
law  or  evidence,  or  that  justice  requires  a  new  trial  PeopU  v.  McCann, 
642. 

29.  Uhdbb  Said  Act,  in  ordinary  cases,  the  court  cannot  determine  that  such 
is  the  character  of  the  verdict,  unless  the  whole  evidence  is  brought  up. 
Yet  if  the  charge  is  erroneous  on  a  point  of  law  fundamental  to  the  de- 
fense, and  the  conviction  appears  to  have  been  founded  on  that  error,  a 
reversal  is  proper,  although  the  whole  evidence  is  not  before  the  court, 
and  no  exception  was  taken.    Id. 

10.  CocRT  ifAT  Order  PRODUcnoN  of  Deed  under  Which  Party  to  Sun 
Claims  Title,  where,  on  examination,  he  admits  that  it  is  in  his  posses- 
sion, and  such  deed  may  be  put  in  evidence  without  calling  the  attesting 
witness.    McOrtgor  v.  Wait,  305. 

81.  Partt  cannot  Complain  of  Error  not  Prejudicial  to  him.  Baier 
V.  Ualdeman,  430. 

82L  Cause  will  not  be  Remanded  for  Further  Proceedings  unless  the 
record  shows  that  the  ends  of  justice  will  be  promoted  thereby.  Oenerai 
Ins.  Co.  V.  United  State*  Ins,  Co.,  174. 

See  Co-TBNANOT,  9;  Criminal  Law;  Detinue;  Ejbotmknt;  Injunctions; 
Tbespass;  Trover. 

PLEDGE. 
Appuoation  of  Surplus  Arising  from  Sale  of  Securities  mat  bb 
Made  jr^ro  rata  to  all  liabilities  mentioned  in  a  letter  by  the  debtor  to 
the  pledgee,  directing  him  to  hold  the  stock  as  a  general  collateral 
security  for  all  the  pledgor's  liability  to  the  pledgee  at  present  exinting 
or  which  may  hereafter  be  incurred  by  him.  Ekhdbergrr  v.  Murdoch,  140. 
Ax.  Daa  Vol.  LZIX~53 
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PEESCBIFnON. 

Tmji  BT  FuaoBiFnoii,  Which  always  Phssuppobss  OBANTf  is  Ao 
QUIBED  BT  Umquestioksd  Ussb  and  enjoyment  of  the  fanchiBe  d  • 
town  for  twenty  yean  without  intemiption  and  with  the  ■went  of  the 
government.    Bow  ▼.  AUeMtowut  480. 

FBOCBSa 

L  OmoKB  OAKNOT  Bbkak  Outvb  Door  of  DwnuKO-Honn  in  ordet  to 
execute  dvil  prooeia.    Swain  v.  Mismer,  244. 

2.  Whsbe  Building  is  Lxassd  im  Distinct  Pobtions  to  aeTeral  tenanti, 
all  of  whom  have  the  right  to  nse  the  outer  door  of  the  bmlding  and  the 
hallways  in  common,  the  doors  leading  from  the  hallways  into  a  tenement 
in  the  sole  and  exclusive  possession  of  a  tenant  are  to  be  regarded  as 
outer  doors  which  an  officer  has  no  right  to  break  open  in  order  to  senns 
dvil  process.    Id. 

See  ATTACHMSinn. 

PUBLIC   LANDS. 
Patknt  Issusd  to  FioTiTioas  Gbamtjeb  is  Kotllitt,  and  osanot  font  tbe 
basisof  a  valid  title.     Thmnas  v.  WyaU,  446. 

EAILROADS. 

1.  Bahaoab  Cobpobation  has  Bioht  to  Construct  its  Boad  or  Abt 

SuiTABLB  AND  Pbopbb  Mannkr  for  its  own  oonvenienoe  and  the  public 
accommodation,  and  the  right  to  vary  and  change  that  ccmstruction 
within  the  established  limits  of  its  road  from  time  to  time  forever.  John- 
§on  V.  Atlantie  etc,  R,  R.  Co,,  560. 

2.  Railroad  Corporation  has  Right  to  Construct  its  Road  in  Suitablk 

AND  Proper  Manner,  whatever  may  be  the  injury  to  the  residue  of  the 
lands  of  the  same  owner;  but  the  mere  purchase  of  the  fee-simple  does 
not  authorize  it  to  flow  water  upon  lands  above  its  road  and  on  a  stream, 
although  its  rights  in  this  respect  are  more  extensive  than  it  would  have 
as  an  owner  against  the  parties  whose  lands  have  been  taken  for  the  road. 
Id, 
t.  In  All  Ordinary  Cases,  Railroad  Company  in  Building  its  Road  has 
No  Right  to  Obstruct  Natural  Watercourse,  and  must  construct  a 
culvert  or  drain,  with  a  proper  grade,  to  carry  off  the  water.    Id, 

4.  In  Cases  of  Nbcessitt,  Railroad  Company  in  Building  its  Road  in 

Suitable  and  Proper  Manner  may  Wholly  Obstruct  Natural  Wa 
teroourse,  and  submerge  lands  of  the  owner  other  than  those  taken  for 
the  track,  without  being  answerable  for  any  damage  resulting  from  that 
cause;  for  it  will  be  regarded  as  having  acquired  the  right  to  flow  such 
lands.    Id. 

5.  Land-owner  can  Maintain  No  Action  against  Railroad  Compaity  for 

any  loss  or  injury  which  results  from  building  its  road  in  a  suitable  and 
proper  manner.    Id, 
9.  Railroad  Corporation  is  Liable  for  All  Damages  Resulting  rvtom, 
Improper  and  unsuitable  construction  of  its  road  over  the  lands  of  asf* 
other.    Id. 
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7.  i^itT.^AAn  OoMPAinr  is  Liablb  tob  Ikjubus  Oooa8iohki>  bt  FAiLinvB  to 
BEior  AND  Maihtaih  tubstantial,  legal,  and  raffioient  fences  on  each 
side  of  the  land  taken  by  them  for  their  railroad,  where  the  same  passes 
through  inclosed  and  improved  lands,  if  this  is  a  daty  imposed  upon 
them  by  their  charter.     Whitney  v.  AtlanHe  etc  R.  R.  Co,,  103. 

8>  Lbasb  and  Assionmbnt  of  Bailboad  bt  ns  Ownbbs  dobs  not  Rblibvx 
CoMFANT  themselves  from  any  liability  for  losses  or  Injuries  imposed 
upon  them  by  their  charter  and  the  laws  of  the  state.    Id. 
See  OoMMON  Cabbixbs,  7;  Hiohwats,  2. 

BAPB. 
See  Cbdonal  Law,  26^  27. 

BEALTY. 
Dam  is  not  Nbobsjuhtly  Bbal  Estatb.    If  built  by  one  person  on  the  land 
of  another,  with  the  hitter's  oonsent,  it  would  be  perM>nal  estate.    Sauik' 
ard  V.  ma,  8S. 

BECEIVEKS. 

1.  Bill  is  Insuftioibnt  tor  Injunction  and  Apfointmbnt  of  Bbcbitbr,  if 

it  aO^ges  only  that  the  defendant  is  indebted  to  the  complainants,  and 
that  he  is  disposing  of  his  property,  collecting  money  due  him,  and  se- 
creting the  same,  with  intent  to  defraud  the  oomplainants,  and  that  they 
are  informed  and  believe  that  he  intends  to  abscond  and  defraud  hia 
creditors;  it  does  not  show  that  the  complainants  have  any  lien  as  judg- 
ment creditors  or  otherwise  upon  the  defendant's  property.  Uhl  v.  DU^ 
Urn,  172. 

2.  Bboeiveb  mat  bb  Affointbd  and  Injunction  Q&antbd  at  Suit  of 

Judombnt  Crbditob  to  restrain  the  debtor  from  selling  his  goods,  not- 
withstanding a  prior  mortgage  thereon,  not  yet  due,  to  another  perM>n. 
Boee  V.  Sevan,  170. 
t.  Bill  is  Sufficibnt  fob  Injunction  and  Apfointmbnt  of  RaosrvEB 
if  it  alleges  that  executions  upon  valid  judgments  have  been  levied 
upon  goods  in  a  store;  that  a  sale  thereof  to  satisfy  the  judgments  i» 
sought  to  be  prevented  by  the  holder  of  a  prior  mortgage  thereon; 
that  the  property  is  more  than  sufficient  to  satisfy  the  mortgage,  and  the- 
debtor  has  no  other  property;  that  since  the  execution  of  the  mortgage 
the  goods  remaining  in  the  possession  of  the  mortgagor,  some  of  them 
had  been  sold  and  other  goods  substituted  in  their  place,  and  that  if  the 
debtor  is  allowed  to  retain  the  possession  of  the  goods  he  would  so  dis- 
pose of  them  that  the  complainants'  claims  would  be  wholly  lost.    Id, 

!•  If OBTOAOBB,  BBFOBB  HAVING  RlGHT  TO  FOBBOLOSB,  MAT  HAVB  RbOBITBB 

Affointbd  in  a  case  of  danger  of  loss  of  the  goods  mortgaged.    Id. 

BECOGNIZANCB. 
Bee  Subbttship,  6-10. 

BBCX)UPMENT. 
Bee  Damages,  la 
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referees. 
OioxB  Ratutiho  Audito&'s  Aooount  will  hot  bb  Rxvxbssd  in  a  foreeli» 
ore  oftM  because  of  afailnre  to  manhal  aeoarities,  when  the  aoooont  wae 
sobmitted  by  agreement,  with  a  reservation  of  the  right  to  exoept,  and 
no  exception  was  filed  on  that  ground.  Otntrol  In$,  Co,  t.  UniM  Staie§ 
In$.  Co.p  174. 

REGISTRATION. 
1.  PuBOHAaiR  AT  SHSBiFt's  SaLb  IS  PiTBOHASiE  within  the  meaning  of  the 
Missoori  reoording  acts.    Draper  v.  Bryton^  483. 

S.  If OBTOAOB8  OF  EqITITABLB  LiTXB&<IT8  IK  LaKB  ABB  WRHIK  MABTLAlfB 

Rboistbt  Laws;  these  laws,  being  designed  to  avoid  abuses  and  deceits 
by  mortgages  and  pretended  titles,  and  for  the  protection  of  creditors  snd 
purchasers,  should  be  construed  to  effect  that  end.  Qtmeral  Jnt,  Co.  v. 
UnUed  8taie$  In$.  Co.,  174. 
t,  AonrAL  Khowlbdob  op  ExisTByoB  of  Pbior  Uitbboobdbd  IxmamEKT 
AFFBoroco  TiTLB  TO  Laki>  MUST  BB  Shown,  or  at  least  knowledge  of 
drcumstances  sufficient  to  put  a  party  upon  inquiry,  in  order  to  give 
such  unrecorded  instrument  priority  over  a  subsequent  recorded  deed, 
and  the  case  must  be  so  clear  that  the  allowance  of  the  recorded  claim 
would  be  a  fraud  upon  the  party  setting  up  the  unrecorded  instrument. 
Id. 

4.  PVBCPABBB  AT  ShBBIFF^S  SaLB  WhO  ToOK  WITH  NOTIOB  OF  PBIOB  UhKB* 

OQBDBD  Dbbd  li  postponed  to  the  prio4»  purchaser,  under  the  Missouri 
aot  of  1817.    Draper  v.  Bryum,  483. 

See  BoHA  Fn>B  Pitbohabbbb. 

REMAIKDERa 

BlMAIMDBBMAN  18  HOT  EbTOPPBD  BT  SlLBNGB  OF  TbNABT  FOB  LiFB,  wheu 

remarks  are  made  in  his  presence  in  disparagement  of  his  title.  Mc- 
Oregor  v.  Wmii,  906. 

See  Wastb. 

REVERSIONS. 
See  Wastb. 

RIPARIAN  RIQHTS. 
L  RiFAKTAW  Pbopbibtobs  HATE  RiGBT  TO  Flow  OF  Watbb  in  its  natural 

current,  without  any  obstructions  injurious  to  them.  PUUmry  v.  Moort^ 

01. 
^  Right  to  Usb  of  Watbb  is  Aoqitibbd  in  Pabticulab  Mankbb  bt 

UmNTSBBUPTBD  Advbbsb  £njoymb5T  of  such  use  for  over  twenty 

yesrs.    Id, 
8.  Advbbsb  Enjotkbnt  bt  Anothbb  is  What  Destbots  Owiteb's  Right 

TO  UsB  of  Wateb.    Id, 

4  0W1IBB*8  NON-ITSBB  OF  HIS  RlGHT  TO  USB  OF  WaTBB  DOBS  NOT  ImFAIB 

his  Title  or  confer  any  right  thereto  upon  another.    Id. 

5,  Abandonment  of  Mill  Pbiyilegb  ob  Right  of  Wat  n  not  Cbeatbd 

BT  Mere  Non-useb  for  less  than  twenty  years;  nor  wiU  the  sale  of  % 
>mill  privilege  for  its  value,  or  an  offer  to  sell,  be  regarded  as  an  abaa* 
^onment.     Id, 
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%,  Otrm  Tenant  in  Common  mat  Maintain  Action  against  his  Co-tenant 
for  divertiiig  the  water  from  their  oommon  mill  for  separate  purposes. 
Id, 

7.  Evert  Mill-ownbb  has  Right  to  Use  of  Wateb  above  and  bblow 

HIS  Mill,  to  float  logs  to  it,  to  float  rafts  and  lumber  to  market,  and  to 
float  away  wasto  stuff  from  his  mill,  etc.,  so  far  as  such  use  is  reasonable 
and  oonformable  to  the  usages  and  wants  of  the  community.  Dwinel  v. 
Veazie,  04. 

8.  OwNXB  OF  Mill  PiuviLEaE  has  No  Right  to  Raise  Head  of  Wateb 

so  High  as  to  In  jubb  the  operations  of  an  older  mill  above  his  mill  site* 
or  dam,  or  to  obstruct  the  public  use  of  the  stream  as  one  navigable  for 
boats,  rafts,  or  lumber.  Id, 
%  iF  Mill-owner  below  Obstructs  Flow  of  Waters  of  Stream  oveb^ 
their  Accustomed  Bed,  thereby  destroying  their  former  use  by  the* 
owner  of  an  older  mill  above  for  the  purposes  of  boating  or  floating  rafts* 
or  logs,  and  turns  the  water  into  a  new  channel,  the  latter  has  a  right  to 
nse  the  water  in  its  new  channel;  and  if  that  becomes  obstructed,  he 
has  the  right  to  effect  a  suitable  pasaage-way  over  the  former  chanuslt 
but  to  cause  no  unnecessary  damage  in  doing  so.    Id, 

ROBBERY. 
See  Criminal  Law,  34,  35b 

SALES. 

1.  Baim  without  Dbutert  18  Valid  against  Vendor.    Webber  v.  Da9i$^  87.. 

2.  Title  Passes  bt  Sale  without  Delivert  from  True  Owner,  though  at 

the  time  of  the  sale  the  goods  are  in  the  tortious  possession  of  a  third 

person.     Id, 
Z,  Sale. — Delivert  of  Article  at  Fixed  Price,  under  Alternattvr 

Agreement  that  the  article  is  to  be  paid  for  or  returned  at  the  option 

of  the  party  receiving  it,  constitutes  a  sale.     Crocker  v.  OuUifer,  118. 
4.  Conditional  Sale.— Where  Propertt  is  Sold  and  Delivered  bt  One 

TO  Another,  and  the  vendee  admits  the  title  to  be  in  the  vendor,  and  to- 

remain  there  until  such  property  is  fully  paid  for,  the  transaction 

amounts  to  a  conditional  sale.    Id, 

6.  Vendor's  Right  to  Propertt  Sold  under  Conditional  Sale. — ^The^ 

vendor,  if  guilty  of  no  laches,  may  reclaim  the  property  even  from  a. 
vendee  in  good  faith  and  without  notice.    Id, 
6b  Chattel  Sold  under  Conditional  Sale  is  in  Constructive  Possession 
OF  Seller,  and  an  action  may  be  maintained  without  a  demand  in  case- 
of  a  conversion  by  the  purchaser.    Id, 

7.  Express  Warrantt  in  Sale  of  Chattels  mat  be  Made  without  Usino 

Word  **  Warrant,"  or  any  precise  form  of  expression,  by  any  clear 
and  distinct  affirmation  of  a  fact  as  to  the  essential  qualities  of  the 
article,  made  as  an  inducement  to  the  sale,  and  upon  faith  of  which  the 
vendee  purchases.  RandaU  v.  Thornton^  50. 
f.  Affirmations  of  Quantitt  and  Quautv  Pending  Sale  are  Warran- 
ties if  they  are  made  with  a  view  to  bring  about  a  sale,  and  have  thai* 
effect;  but  they  must  constitute  an  essential  inducement  to  the  pur- 
ohase.    Id. 
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0.  Wavbajxtt  18  HOT  Cbbatid  bt  DEsoBipnvB  WoBDS  nr  Bill  of  Salb  of 
YissBL,  contained  in  a  carpenter's  certificate  incorporated  therein,  re- 
specting the  capacity  of  the  vesseL    Id, 

10.  Contract  is  not  Entibx  and  Indivisiblb,  whxbb  Bntibx  Stock  of 
Goods  is  Sold  at  one  and  the  same  time*  if  each  article  was  sold  for  a  sep- 
arate and  distinct  price  agreed  upon;  and  though  the  sale  of  some  of  the 
articles  was  prohibited  by  law,  this  illegality  will  not  render  the  sale  of  the 
other  articles  illegal  also,  but  an  action  can  be  maintained  for  the  price  d 
the  latter.    Bopd  v.  EaUm,  83. 

SECURITIES. 
!•  Sbouutt  of  Hiohbk  Natubb  Extinuuishbs  Inferior  Sbcuritibi,  as  a 
general  mid,  bnt  a  higher  security  taken  expressly  as  a  second  collateral 
security  for  the  same  debt»  and  upon  the  same  property,  will  not  extin- 
guish the  inferior  security.    Ladd  ▼.  Wiggin^  551. 

5.  SUBSBQUBNT  SbCURITT  FOR  DeBT  OF  EqUAL  DbGRXX  WITH  FORMSR  SbCU- 

RTTT  for  the  same  debt  will  not,  by  operation  of  law,  extinguish  the  former 
security.  Such  securities  are  distinct  and  independent,  although  both 
are  liens  upon  property.  To  make  the  second  security  an  extinguish- 
ment or  discharge  of  the  first,  there  must  be  an  express  release,  or  at 
least  an  implied  release  from  a  covenant  not  to  sue.    Id. 

SLANDER. 
1^  DurriMCiiON  bbtwsen  Actual  Maucb  and  Lboal  Maliob  in  Slandbr 

n,  that  the  former  implies  a  desire  and  intention  to  injure,  while  the 

latter  is  not  necessarily  inconsistent  witii  an  honest  or  even  laudable  pur> 

pose.    JelUaon  y.  Ooodwin^  62. 
2.  LiOAL  Maliob  in  Slander  is  Prbsumftioh  of  Law,  but  Actual  Malhs 

a  question  of  fact  for  the  jury.    Id, 
t,  Lboal  Maucb  Alonb  is  Suffiuibnt,  in  Slander,  to  support  the  actioo. 

Id, 
4.  Lboal  Maucb  is  Impued  from  Speaking  AcnoNABLs  Words  which  are 

not  privileged,  and  no  further  proof  of  malice  is  necessary.    Id, 

6.  Eyidbncb  of  Actual  Maucb  in  Slander  is  Admissiblb  to  Enhancb 

Damages,  and  disproof  of  it  goes  only  in  mitigation.    Id, 
9.  Proof  that  Words  were  Privilbgbd  Communications  Repels  Legal 
Maucb,  and  is  a  complete  justification,  in  an  action  for  slander.    Id, 

7.  Question  as  to  Priyilbobd  Communications  Relates  onlt  to  Legal 

Mauce,  as  contradistinguished  from  actual  malice,  in  slander.     Id, 

8.  Legal  Maucb,  being  Question  of  Law,  is  for  Court,  and  not  for  the 

jury,  upon  the  evidence,  in  an  action  for  slander.     Id, 

0.  QUE.STI0N  AS  to  What  is  Pritileoed  Communication  is  for  Court  to 

Determine,  in  an  action  for  slander.    Id, 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance  will  not  be  Decreed  of  Contract  not  Fair, 

Just,  Certain,  Reasonable,  and  Mutually  Binding  on  each  of  the 
parties  to  it,  and  when  it  appears  doubtful  whether  the  party  meant  U$ 
contract  to  the  extent  to  which  he  is  sought  to  be  charged;  and  the  pay- 
ment of  the  consideration  does  not  change  the  rule.  £ider  v.  (Tmy,  135. 
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5.  PKBiJunffARY  Aataaaasn  oaiqiot  bb  Eniobokd  in  Equity  if  it  oontains 

no  words  designed  to  make  it  mntaally  binding  upon  the  respectiTS 
psrties.    Jd, 

See  Eqchtt,  15,  16. 

STATUTE  OP  FRAUDS. 

1.  Mm OBAKDUM  SiovsD  BY  AuonoNxsB  AT  Tdcx  OF  Salb,  stftting  the  terms 
of  sale  and  the  parties  thereto,  is  sufficient,  within  the  statnte  of  frauds, 
to  validate  a  sale  of  realty,  the  auctioneer  being  deemed  the  agent  of 
both  parties.    O'DanneU  ▼.  Leeman^  54. 

%  Memoranouh  by  AucnoMXXB  MUST  Show  Matebial  GoNDmoira  of  Con- 
tract, either  by  itself  or  by  reference  to  some  other  paper,  upon  a  sale 
of  realty,  or  no  action  will  lie  thereon,  either  at  law  or  in  equity.    Id, 

Z,  Memorandum  of  Auotionbsr  not  Showing  Tbbms  of  Paymbnt  upon  an 
auction  sale,  except  by  stating  "one  third  cash  down,"  is  not  sufficient 
within  the  statute  of  frauds.    Id, 

L  Evidbncb  of  Handbills  and  Newspaper  Notices  of  Sale  to  Aid 
Memorandum,  where  it  fails  to  state  the  terms  of  payment,  is  inadmis- 
sible.   Id, 

6.  Contract  to  Sell  "Growing  Trees"  is  within  the  statute  of  frauds, 

being  a  contract  to  sell  "land,  or  some  interest  therein  or  concerning  the 
same,"  and  is  binding  on  the  vendor  if  signed  by  him;  it  is  not  necessary 
that  it  should  also  be  signed  by  the  vendee.  MizeU  v.  BumeU^  744. 
6b  Letter  is  Sufficient  Btidbnce  of  Writing,  or  memorandum,  of  a  con- 
tract to  bind  a  vendor,  and  subject  him  to  an  action  for  a  breach,  if  there 
is  no  other  difficulty  in  the  way  of  the  vendee.  Id. 
See  Auctions. 

STATUTE  OP  UMITATIONa 
1.  Statutb  of  Limitations  will  Bar  Suit  for  Wages  for  Serviobs  Bur* 
DERED  through  Series  OF  Tbars  without  any  express  agreement  as  to 
time  of  payment,  upon  a  presumption  that  the  hiring  was  from  year  to 
year,  and  the  wages  became  due  yearly;  rather  than  that  no  right  of  ao* 
tion  accrued  until  the  end  of  the  service.    Davi9  v.  Oofian^  694. 
%  Lien  of  Judgment  of  Federal  Court  Held  within  State  is  subject  to 
the  statute  of  limitations  of  that  state.    Ahbeff  v.  Ccmmercial  Bainkt  401. 
See  Adverse  Possession. 

STATUTES. 

1.  Statutes  in  Derogation  of  Common-law  Bights  are  to  be  strictly  con- 

strued, and  it  will  not  be  inferred  that  the  legislature  intended  to  alter 
common-law  principl^ss  further  than  is  clearly  expressed  or  the  case  abeo- 
lutely  requires.     Tintman  v.  Belvidere  etc.  li,  R,  Co,,  565. 

2.  Statutes  should  be  Construed  with  View  to  Original  Intent  and 

Meaning  of  Makers;  and  the  intention  may  be  collected  from  the  cause 
or  necessity  of  making  the  act,  or  from  foreign  circumstances.  Car 
Spring  Co,  v,  R,  R,  Co,,  181. 
t.  Unconstitutional  Provision  of  Statute  does  not  Invalidate  Other 
Provisions  thereof  which  are  distinct  and  independent  of  it.  Brown  v. 
BeaUy,  389. 
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4  Pbovuioks  of  Qineral  Natubs  or  Looal  Statutb  iror  Iiidicultbd  n 
TiTLB  are  valid  notwithstanding  a  constitotional  requirement  that  eyecy 
looal  bill  shall  embrace  bat  one  sabject,  which  shall  be  expressed  in  the 
title;  as,  in  case  of  proyisions  relating  to  ooorts  thron|^oat  the  state  con- 
tained in  a  statnte  entitled  "An  act  to  enlarge  the  jorisdietion  of  the 
ooorts  "  of  a  particular  locality.    People  ▼.  JfcCbmi,  642. 

6.  Oha&aotxb  of  Etkbt  Statutb  is  Detbrmdcsd  bt  Pbovi8Ioiib»  ahb  irot 

BT  Titlb,  for  the  purpose  of  ascertaining  whether  it  is  general  or  looaL 
Id. 
t.  PuTAL  Laws  abb  not  to  bb  bo  Constbitbd  as  to  Dbfbat  Obvioub  Ihtbv* 
tiok  of  Lboislatubb,  and  though  they  are  not  to  be  extended,  thsj 
should  reoeive  a  rational  construction.    KdUr  y.  State,  220. 

7.  Mabtland  Lioknsb  Laws  of  1856  and  of  1827,  and  Thosb  Supplbmbbv- 

ABT  TO  Lattbb,  ABB  TO  BB  CoNHTDKBBD  in  pari'  nuUoia;  and  the 
absence  of  a  penalty  in  the  later  act  leayes  those  failing  to  take  out  a 
license  under  it  amenable  to  the  penalties  of  the  earlier  act,  the  later  act 
being  passed  with  the  design  of  subjecting  the  vendors  of  lager-beer  to 
the  same  restraints  as  those  selling  other  liquors.  Id. 
B,  TiTLB  OF  Mabtland  Act  of  1856»  Chaptbb  353,  Rbquibino  Licbnsbs  of 

YbNDOBS  of    LaOBB-BBBB    MaNUFAOTUBBD  bt   THBICSBLyBS  18   SUFH- 

oiBNTLT  Dbscbiptivb  OF  IT8  SuBJBCT-ifATTBB,  within  the  constitutional 
provision,  which  requires  that  *' every  law  enacted  by  the  legislature 
shall  embrace  but  one  subject,  and  that  shall  be  described  in  the  title," 
the  title  being  "an  act  to  raise  additional  revenue  to  pay  the  debts  of  the 
state,  by  incroasii^  the  rates  of  license  to  ordinary  keepers  and  traders." 
Id. 

See  OoBWiTUTiowAL  Law. 

8TBBBT8. 
Bee  HiOHWATB» 

SUBBTYSHIP. 

L  JoiXT  Pbomibob  on  Notb  Known  to  Cbbditob  to  bb  Subbtt  is  antltiUd 
to  all  the  benefits  appertaining  to  that  character.  SpHmger  t.  Tootkaher, 
66. 

2.  Whbbb  Subbtt  is  Subd  alonb,  Whatbvbb  would  DnoBABOB  Hm  in 
equity  is  a  good  defense  at  law.    Id. 

Si  Cbbditor  ha  vino  Ssoubitt  fbom  Pbinoipal  must  Hold  It  fob  Subbtt 
as  well  as  for  himself,  in  equity,  and  if  he  parts  with  it  without  the 
knowledge  or  consent  of  the  surety,  the  latter  is  released  to  the  amount 
of  the  property  surrendered.    Id, 

4.  Subbtt  is  Rblbased  bt  Cbkditor's  Subrbndbbing  Attaobzd  Pbofxbtt 
OF  Pbinoipal  to  the  amount  of  the  property  so  surrendered,  where  it  is 
done  without  bis  consent  and  after  the  creditor's  lien  has  become  abso- 
lute by  the  recovery  of  judgment.    Id. 

0w  Subbtt  is  not  Disobabobd  bt  Cbeditob's  Disoontinuino  Pboobbdinos 
ajOAINBT  Pbinoipal  where  there  Is  no  abandonment  of  any  absolute  lisB 
or  security.    Id. 

6.  SUBBTIBS  ON  RbOOONIBANOB  ABB  BoUND  SbPABATBLT  FBOM  THXIB  PbIBCI* 

PAL,  a  recogniaukoe  being  simply  a  common-law  obligation.  PeopU  v. 
DenfUf,  338. 
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7.  Ommoir owVamm of IPbivoipal nr Dbola&atioh oir Sbcxmnxeavob <uir> 

VOT  BB  AVAXLBD  OF  ON  MOTIOH  DT  AbBOT  OF  JUDOIOIIT,  M  tlieh  mo- 
tion if  bMed  aolely  on  defeott  apparent  on  the  hoe  of  the  iMord;  but 
son- Joinder  of  a  eo-oonteaotor  oan  only  be  taken  advantage  of  when  the 
record  doee  not  show  it  by  plea  in  abatement.    Id, 

flL  BaooovxsAVOB  to  Answer  Indiothznt  fob  Labcbnt,  without  Disgbib- 
nro  What  Labobnt,  is  Suffioibntlt  Dbsobiftitb  of  Offbnsx;  the 
naming  of  an  offense,  which  belongs  to  a  class  which  has  a  definite  and 
well-nnderstood  general  name,  by  snch  general  name  is  sanctioned  by 
long  and  uniform  nsage.    Id. 

9l  Failubx  to  Rioitb  Spboial  Cibouiistancd  UNDiB  Whioh  Riooonizanob 
IS  Tab:bn  DOBS  not  Inyaudatb  It  if  the  officer  had  authority  in  cases 
of  that  general  description  to  take  it;  and  it  Is  not  necessary  in  declaring 
upon  a  recognizance  to  aver  the  existence  of  the  partloolar  &cts  showing 
that  the  officer  had  anthority  to  take  it.    Id. 

10.  Dbbtbvotion  of  Indiotmbnt  bbfobb  Tebm  at  WmoH  Pbbson  is  Rbodo- 
nzBD  to  Affbab  is  Ko  Dbfbnsb  to  AonoN  on  Bbcxwnibangb,  the 
condition  of  which  Is  that  the  person  shall  appear  at  a  day  certain  and 
abide  the  order  of  the  court;  for  until  discharged  by  order  of  the  conrt» 
he  must  appear  to  any  other  indictment  that  may  be  found  agdnst  him 
fvthooAbnse.    Id. 

8ee  OifiOB  anb  OfviobbSi  %  t. 

TAXATION. 

L  MivirBAonymBD  Dombbtio  Abtiolb  is  Sitbjbot  to  TAXAfioir  ani>  Iaobnbb 
Lawb  on  Samb  Footino  with  Imfobtbd  Abtiglbs;  and  while  the 
state  may  not  prerent  the  manufacture  of  a  deleterious  article^  it  is  not 
bound  to  furnish  a  market  for  it,  nor  to  abstain  from  the  passage  of  any 
law  which  it  may  deem  advisable  or  necessary  to  guard  the  health  or 
morab  of  its  dtiaens.    KeUer  ▼.  8taU^  228. 

%  Car  Chabtbb  Pbotidino  that  wbbn  Citt  Takbs  Pbitatb  Pbofbbtt 
FOB  Stbbbt  the  city  shall  pay  to  the  owner  the  value  of  the  improve- 
ment to  the  public  generally,  and  that  the  remainder  of  the  value  of  the 
property  taken  shall  be  assessed  against  the  property  fronting  on  such 
street  and  in  the  blocks  next  adjacent,  on  either  side  thereof,  '*  accord- 
ing to  the  value  of  the  property  so  assessed,  and  in  the  proportion  that  the 
owners  thereof  may  be  respectively  benefited  by  the  improvements,"  is 
ooostitBtionaL  And  the  assessment  upon  the  lot-owners  fronting  on  the 
street  is  a  Intimate  and  constitutional  ezerdse  of  the  taxing  power. 
QmrrtU  v.  OU^  qfSt.  LouU,  475. 

See  Apybbsb  Tomwaaom,  % 

TIMS. 
Bee  Blbotion. 

TOETS. 
Sea  Aax>iJBT;  Oobfohationb,  5;  Landlobd  aho  TmuMt^  t, 

TRESPASS. 
L  Tbbsfass  Qvasb  Clavsum  Fbboit  mat  bb  Maintainbd  on  Nakbd  Fob* 
SB88ION  against  a  wrong-doer,  bat  not  against  a  party  who  had  the  title 
and  right  of  entry.     Fuhr  r.  Dtan^  484. 
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S.  TamBAM  B  Hov  ham  Wbovo  that  It  n  Dona  bt  AooiPMrt,  or  with* 
oatdMigii,or«?«i  agdiMi  thowUl  of  theaotor.    KorrU  y.  IMd^UH 

••  TttMSfAM  OB  Wboko  Dohs  ST  AooiDniT,  wnraoDT  Dmoir,  ob  AOAiviBf 
Aotob'8  Will,  n  hot  Fault,  in  the  Mnae  of  that  wofd  as  iiaed  in 
oonneotion  with  aotiona  for  nei^geiioa.  It  if  a  iDiafortiiiie»  and  Boi  a 
fault.    Id. 

4.  IkJUBT  is  ImMBDIATB,  AVP  TKBBSIOBB  TbB8FA88»  oklt  whbv  It  ■ 
Dibbotlt  OooABioina)  hy,  and  it  not  merely  a  conaeqnenoe  wmlttng 
from,  the  act  oomplained  of.     HiUl^  ▼.  Bottom  OtMght  Co.,  23S. 

ft»  TBBSPAflS  CAKKOT  BB  MaIMTAIVBD  VQB  ACT  DoNB  UKDBB  AUTHOBITr  OT 

CojiwpiTUTiOHAL  Statvtb.    Browm  ▼.  BeaUy,  389. 

0.  HUBBAVD  18  HOT  LlABLB   AS   TBB8PA88BB  TOB  RbMOTXHO  OBATB-0XOHB» 

plaoed  there  by  liia  wife's  mother,  from  the  grave  of  his  wife,  wliom  lie 
has  buried  in  a  pnblic  borying-gronnd,  where  he  does  not  injurs  the  stooe^ 
and  holds  it  in  possession  ready  to  be  deliyered  to  the  owner  on  demandt 
and  causes  the  rsmoTal  for  the  porpose  of  sabstltating  another  stone. 
I>urtUv.Ha^ward,7Si. 

7*  BvTBT  BT  OwHBB  OF  Lahb  ahd  Bbboron  OF  BuiLDiHO,  against  obJeotioB 
of  tenant  at  snfforanoe  in  possession,  does  not  constitnte  an  indiotabis 
trsspass  at  common  law.    State  v.  iSosf,  751. 

flL  Ihdioeablb  Tbbspasb  is  that  GoMMimED  Maxu  FoBn,  iB  a  manasr 
amoonting  to  a  breach  of  the  peace,  or  which  would  necessarily  lead  to  a 
breach  of  the  peace,  if  the  party  in  possession  were  not  oyerawed  by  the 
force  displayed,  and  induced  to  surrender  possession  becaose  rosistsnee 
would  be  useless.    Id. 

9l  Whbthbb  Ohb  HAVpro  Bioht  ojf  Ehtbt  may  use  force  if  neoesssry  to  sawft 
his  right  is  an  unsettled  question,  acoordiog  to  common  law;  but  the 
authorities  may  be  reconciled  on  this  distinction.  One  haTing  a  ri|^t  of 
entiy  may  use  force,  prorided  it  does  not  amount  to  a  breach  of  the 
peace;  but  one  not  having  such  right  Is  guil^  of  indictable  trespass  If  ha 
enter  with  a  strong  band,  under  ciroumstances  calculated  to  ezoUe  terror, 
although  the  f  oroe  used  does  not  amount  to  a  brsaoh  of  the  peace.    /dL 

6ea^  Abxmau%  11,  20;  Oo-tbhahot,  0;  Damaobs,  8;  BginTr,  3-7;  IiAiireflBP 
ABB  Tbhaht»  6;  Liobrbb;  Kbouobhob,  8. 

TROVER. 

!•  TRBBB  WZUb  BB  COHYBBBION  07  PBOPBBTT  WITHOUT  MaVUAL  TaKIBO  OiB 

Rbmoval,  where  one  interferes  with  it^  and  without  the  owner's  conaent 
assumes  to  dispose  of  it  as  having  title  In  his  own  name.  WMtr  v. 
DavU,  87. 

2.  Ko  Dbmakd  is  Nbobsbabt  bbtobb  Coiocbnoiho  Sun  in  Tbovbb,  where 
there  has  been  an  actual  conversion,  and  it  can  be  proved.    Id, 

Z.  Dbmakd  akd  Rbtusal  abb  only  Bvidbnob  of  Contebsioh.    Id. 

4.  Tboybb  Fouhdbd  on  Possbbsioh  can  only  be  defeated  when  the  true  owner 
is  known;  a  mere  possibility  that  such  owner  wiU  afterwards  be  discov* 
ered  will  not  defeat  such  action.     Branch  A  Thomtu  v.  Jforriaofi,  770. 

h.  Plahttiff  in  Tbovbr  Claimino  Titlb  under  Dbbb  of  Joint  Ownkbb 
must  show  its  due  execution  by  all  the  grantors;  it  is  inadnussihle  to 
show  a  transfer  of  the  interest  of  one  owner,  unless  it  is  oflfered  for  this 
purpose  alone.    ShUHey  v.  i^came,  875. 
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C»  RiooRD  or  P&0OIXDINO8  TO  Trt  Right  to  Pbbsonal  Pbopbrtt  Lbtikd 
ON,  in  which  the  title  is  adjudged  against  the  claimant,  is  conclusive 
against  him  in  an  action  of  trover  by  him  for  the  property  against  the  pur- 
chaser noder  the  execution.    Id, 

7.  Judgment  and  Distringas  against  Claimant  in  Proosxdino  to  Trt 

TiTLB  TO  Personal  Property  Le^tisd  on  may  be  introduced  by  the  pur- 
chaser under  the  distringas  in  an  action  brought  by  the  claimant  against 
him  for  the  property,  even  though  he  acquired  no  title  by  his  purchase, 
for  it  is  competent  for  him  to  show  that  the  plaintiff  has  no  title,  and  is 
therefore  not  entitled  to  recover.  Id, 
Bee  Animals,  11,  14;  Bailments,  1;  Co-ten anoy,  0;  Factors;  Landlord 
AND  Tenant,  1. 

TRUSTS  AND  TRUSTEES. 
1.  TROirr  Rsbults  to  Fraudulent  Debtor  for  Creditors  on  Purchase  of 

Land  in  Another's  Name  by  such  debtor  to  defraud  his  creditors,  and 

the  debtor's  interest  is  subject  to  sale  on  execution,  and  the  execution 
-  purchaser  may  in  equity  compel  the  holder  of  the  legal  title  to  convey 

to  him,  to  surrender  possession,  and  to  account  for  the  rents  and  profits. 

Z>tifiiitca  V.  Cop,  420. 
%  Purchaser  on  Execution  against  Fraudulent  Debtor  must  have 

Sheriff's  Deed  to  land  purchased  by  such  debtor  in  another's  name  to 

defraud  his  creditors  before  he  can  maintain  a  suit  to  compel  the  holder 

of  the  legal  title  to  convey  to  him.     Id. 

8.  Title  Held  bt  Defendant  as  Trustee  mat  be  Transferred  by  sale 

under  an  execution  against  him.     Oiles  v.  Palmer,  75($. 

4.  Trustee  Who  Sets  up  Claim  for  Cestuis  Qoe  Trust,  in  proceeding  to 
try  right  to  personal  property  levied  on,  is  presumed  to  have  been  prop- 
erly appointed,  in  the  absence  of  a  showing  to  the  contrary.  Shirley  v. 
Feame,  375. 

ft.  Action  cannot  be  Maintained  for  Injuries  resulting  to  individuals 
from  acts  done  by  persons  in  the  execution  of  a  public  trust  and  for  the 
public  benefit,  acting  with  due  skill  and  caution,  within  the  scope  of  their 
authority.     Tintman  v.  Belvidere  etc.  U.  R.  Co.,  665. 

See  Account;  Assignments  for  the  Benefit  of  Creditors. 

UNINCORPORATED  SOCIETIES. 

1.  Constitution  and  Bt-laws  op  Voluntart  Charitable  Association, 

such  as  an  Odd-Fellows'  lodge,  are  of  no  legal  validity  and  offset  except 
as  contracts,  and  are  binding  only  on  members  who  are  shown  to  have 
personally  assented  to  them.     Austin  v.  Searing,  665. 

2.  Constitution  of  Grand  Lodge  of  Odd- Fellows  is  not  binding  on  the 

members  of  an  unincorporated  subordinate  lodge  who  are  not  shown  to 
have  subscribed  it,  unless  it  is  adopted  by  the  constitution  of  the  sub- 
ordinate lodge  which  such  members  have  subscribed.  Id. 
t.  Provision  for  Forfeiture  of  Property  of  Subordinate  Lodge  in  the 
constitution  of  an  Odd-Fellows*  grand  lodge  for  niiscondnct,  on  the  ad- 
judication of  the  grand  lodge,  is  not  binding  upon  members  of  an  unin- 
corporated subordinate  lodge,  even  though  they  have  assented  to  it,  such 
provision  being  against  public  policy;  and  an  adjudication  of  forfeiture 
under  such  provision  will  not  be  enforced  by  the  courts.     Id, 
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4.  Whsthsb  Voluhtabt  Chabitablx  AsaooiATioif  CAN  8iTB  or  be  iiied  i» 

the  name  of  its  president  or  treasurer,  under  the  New  York  statatei  of 
1849  and  1851,  qwere.    Id, 

ft.   POWBBS  OF  UnIHOORPOBATID  PlaOSS  UHDIB  CoySTITUTION  AND  LaWB  OF 

New  Hampshibx  Pointed  out,  and  the  gradual  approximation  of  the 
oondition  and  powers  of  such  places  to  those  of  towns  shown.  Bow  ▼. 
Altensloum,  489. 

USAGES. 

Ik  Acno5  on  Aobxbmbnt  to  Build  Octagonal  Cbllab  Wall  at  an 
af^reeJ  price  per  foot,  evidence  is  admissible  of  the  usage  of  measuring 
the  angles  of  such  walls,  and  of  the  proper  mode  of  measuring  the  angles 
of  rectangular  walls.     Ford  v.  TirrtU,  401. 

USURY. 

1.   USUBT  IS  PSBSONAL  DXFBNSX;  AND  WHSN  SVF  UP  AOAINST  SUBSBQUXHT 

PuBOHASSB,  only  the  amount  of  illegal  interest  is  to  be  deducted  from 
the  conditional  judgment  for  the  amount  due  on  a  mortgage.  Ladd  ▼. 
Wigr/in,  651. 

5.  AORBEMKNT  TO  PaY    InTSBBST    FBOM    DaTX    OF  NOTB,    IF    KOTB  18  NOT 

PuKOTUALLT  Paid  AT  Matubitt,  Is  not  usurious,  and  may  be  enlbroed* 
Sogen  v.  SampUy  349. 

VENDOR  AND  VENDEE. 

1.  Whkbb  Onb  of  Two  Pabtiks  to  Aobbbmbnt  for  Exohanob  of  Land» 
BzBOUTBS  HIS  CoNYBTANOB,  and  the  other  then  refuses,  but  afterwards 
executes  his  conveyanoe  also,  which  is  aooepted,  suoh  aooeptanoe  is  a 
bar  to  an  action  by  the  first  grantor  for  the  rent  of  the  land  granted  by 
him  between  the  dates  of  the  two  oonyeyanoes.     Warner  v.  Baeon^  253. 

t.  Whbbb  Pabtt  to  Aobbbmbnt  to  Ck>NVBT  Rbal  Estatb  has  Bbouoht 
Onb  Action  for  damages  for  the  breach  of  the  agreement,  he  may,  in  a 
subsequent  action  on  the  same  agreement  brought  after  a  conveyance  has 
been  made  and  accepted,  recover  the  legal  damages  sustained  by  him  be- 
tween the  time  when  the  former  action  was  commenced  and  the  time 
when  the  conveyance  was  made  to  him,  by  reason  of  his  not  having,  dur* 
ing  that  interval,  a  full  title  to  the  estate;  and  he  may  also,  in  such 
action,  recover  the  amount  of  the  rent  which  was  accruing  during  that 
time,  and  which  the  defendant  received.  But  in  such  action  evidenoe 
that  the  defendant  was  induced  to  mske  the  agreement  by  the  false  and 
fraudulent  representations  of  the  plaintiff  cannot  be  admitted  either  by 
way  of  bar,  set-off,  or  recoupment.     Id. 

t.  Mbasubb  of  Damaobs,  IN  Action  bt  Vbndeb  fob  Bbbacb  of  Contbaot 
TO  Convey,  is  the  amount  of  the  purchase  money  and  interest,  where  no 
special  damage  has  respited.     Hemdon  v.  ffarrismm,  399. 

i.  Vbnokb  Suing  fob  Damages  fob  Bbeagh  of  Ck>NTBACT  to  Convbt  Land 
can  recover  nothing  where  the  vendor,  before  suit,  offered  to  return  th* 
notes  given  for  the  purchase  price,  and  brings  them  into  oourt  and  ten- 
ders them  to  the  plaintiff.     Id, 

ft.  Administbatob  of  Deceased  Vbndob  is  Pbopbb  Pebson  fob  Vendee 
TO  Tendeb  Pubohase  Monet  to  and  demand  deed  from,  and  not  th« 
heirs,  tembU,    Id, 

ft.  Pbesumftion  does  not  Abise  fbom  Pubchasb  of  a  particular  estate  io 
kr.d  by  a  remainderman  or  reversioner  tliat  an  adjustment  of  a  claim 
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wbioh  the  Tendee  htm  against  the  rendor  ia  cmbimoed  In  anch  porohaaa. 
Jjuptw  V.  DuprtBf  757> 
7.  Dbl4T  of  Twnrrr  Datb  n  UntXASOXABUt,  and  the  yendor  ii  not  bound* 
where  he  agreea  to  convey  timber  to  the  vendee  if  the  latter  shall  make 
and  deliver  notea  in  payment  within  a  week,  or  within  that  time  aet  a 
day  tor  tha  onnanmmation  of  the  contract,  if  MI  t.  .^iinietf,  744. 
See  Dakaobs,  6-7. 

VERDICT. 
See  Eyidsnoi,  8^  4. 

WAQEBS. 
H iw  YoBB  SzATun  TO  FftiVKNT  BsmNq  AND  Qaiovo  glvea  the  party  to 
a  wager  an  nnoonditioDal  right  to  reooTer  his  stake  from  the  stake-holder. 
The  fact  that  the  stake-holder,  after  the  determination  of  the  wager,  paid 
the  stakea  to  the  winner  by  direction  or  consent  of  the  loser,  is  no  de- 
fense to  an  action  afterwarda  broo^t  by  the  latter,  nnder  the  statate. 
Storp  V.  Bmmtmp  629. 

See  CBaoNAL  Law,  11,  12. 

WARRANTY. 
See  Saub,  7-9. 

WASTE. 
.▲onoH  MAT  WM  MAncTADrxD  BT  RBMAiNDiBMAtf  or  rererslciiar  after  tha 
porohaae  by  him  of  a  particnlar  estate,  for  waste  committed  before. 
Duprm  T.  Dupne^  *J51. 

WATERCOURSES. 
See  Railroads,  3,  4. 

WAYS. 

L  OwiTEB  OF  RiOHT  OF  Wat  OVER  Pa8saox-wat  MAT  D18TUBB  SoiL  and 
pave  or  repair  the  way  for  the  purpose  of  keeping  it  fit  for  use,  provided 
in  so  doing  he  make  no  material  change  in  the  condition  of  the  way  nor 
interfere  with  the  eatates  of  others  therein.     Brown  v.  •b'Ame,  803. 

Z,  Admissions  Madb  bt  Wifb  without  Knowlbdgb  of  bxb  Husband  ars 
not  competent  evidence  of  a  way  by  prescription  over  land  owned  by 
them  in  her  right.    McGfregor  v.  Weut,  305. 

1.  Admissions  of  Right  of  Wat  ovxk  Land  of  Parents,  bt  Son  who  re- 
aidea  with  his  parents  and  manages  their  estate,  are  not  competent 
against  the  parents  without  proof  of  the  extent  of  the  son*s  agency.  ItL 
See  HiOHWATs;  Riparian  Rights,  5. 

WILLS. 

i.  Whxrb  Dbath  of  Lboatbb  is  Spokbh  of  as  Unobrtain  Etbnt,  whether 
in  case  of  snrvivorship  or  in  that  of  a  beqnest  to  one  person  with  a  limi* 
tation  over,  it  can  be  so  only  in  reference  to  some  other  event,  and  tha 
death  of  the  testator  most  of  necessity  be  assumed  as  the  event  referred 
to,  when  no  other  is  mentioned  in  the  wilL    Vcuh  v.  D^eeman,  734. 

•X  Whbrb  Pbopbrtt  is  Bbqubathed  to  Two  or  Morb  Persons  Immbdi* 
ATELT  AS  Tenants  in  Common,  with  a  remainder  over  to  the  survivors, 
the  survivorship  will,  unless  the  contrary  appear,  relate  to  the  time  of 
the  teatator's  death,   and  tliosc  surviving  him  will  take  absolutely. 
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AlUer,  if  it  appear  that  the  testator  referred  to  a  mmrlyorship  among  th» 
legatees.    Id, 

8.  SpBOIAL  CIBC01C9TAKCI8  WILL  PRBVBNT  ApPUOATION  OF  QkNBRAL  RuLK» 

which,  in  immediate  bequests,  refers  the  contingent  terms  in  which  the 
death  of  the  legatee  is  spoken  of  to  the  event  of  the  testator's  death;^ 
partioalarly  when  snch  special  circumstances  are  attended  by  words  indi- 
cating that  the  testator  referred  to  a  survivorship  to  take  place  between 
legatees  after  his  death.  Id, 
4.  Appugation  or  Bulb  Showing  that  Spboial  Ciboumstances  a^cd  Ex- 

PBBSS  WOBDS  IN  WiLL  BUVR  TO  SUBTIVOBSHIP  B8TWBBN   LbOATKB» 

▲fTKB  Tbstatob's  Dbath.— Where  the  testator  gave  a  joint  estate  for 
life  to  his  mother  and  sbter  with  an  absolute  estate  to  the  survivor,  ex- 
pressed a  belief  that  he  wduld  soon  die,  that  these  two  objects  of  hia 
bounty  would  survive  him,  appointed  them  his  exeoutrizes,  gave  them 
minute  instructions  as  to  the  management  of  the  estate  and  seleotioa 
of  agents,  advised  as  to  their  place  of  residence,  and  cautioned  them> 
a^nst  imposition,  it  was  held  that  the  testator  meant  to  give  the  prop- 
erty to  the  survivor  of  the  two  who  should  become  so  by  the  death  of 
one  of  them  after  his  death.    Id, 

6.  Lbgatebs  mat  Still  Hold  bt  Joint  Txnanot  in  Nobth  Cabouna* 
though  the  incident  of  survivorship  was  abolished  by  the  act  of  1784r 
See  1  B.  S.,  c  43,  sec  2;  Rev.  Code,  c.  43,  sec.  2.    Id, 

6.  OoNDiTioN  IN  Husband's  Will  Rbstbainino  Widow's  Mabriaob  by  pro- 
viding that  If  she  marry  again  a  devise  or  bequest  to  her  shall  be  void, 
and  that  the  property  shall  go  over,  is  valid  in  Missouri,  without  regard 
to  the  question  whether  the  property  is  real  or  personal,  or  whether  there 
are  children  of  the  marriage,  or  whether  the  wife  is  otherwise  provided 
for  in  the  event  of  marriage.  Dumep  v.  Sehc^ler,  422. 
See  EziouTOBS  and  Administ&atobs. 

WITNESSES. 

1.  I11TXBB8TBD  Pabtt  mat  TBsnrr  in  his  Own  Behalf  whbv  No  Othbb^ 
BviDKNCX  IS  Bbasonablt  to  bb  Expbotxd;  and  when  a  guest  sues  a& 
innkeeper  to  recover  the  value  of  articles  stolen  from  his  trunk,  its  con- 
tents may  be  proved,  in  the  absence  of  other  proof,  by  the  testimony  of 
the  guest,  as,  from  the  necessity  of  the  case  and  nature  of  the  subject, 
no  proof  can  otherwise  be  expected.    Pettigrew  v.  Bamum^  212. 

2l  Aooompucb  Beoomino  Witness  for  People  is  not  Allowed  Benefit  or 
Prtvileqed  Communications,  for  in  entering  the  witness*  box  to  escape 
punishment  himself,  he  contracts  to  give  a  full  and  complete  statement 
of  all  that  he  and  his  associates  may  have  done  or  said  relative  to  the 
crime  charged,  no  matter  where  or  when  done  or  to  whom  said.  AUUr* 
man  v.  People^  321. 

k  Exclusion  of  Evidence  Offerbd  bt  Defendant  fob  Pubpose  of  Con- 
tbadiotino  Witness  Who,  on  his  cross-examination,  testified  that  he 
iiad  never  expressed  any  hostile  feelings  towards  the  defendant,  that  the 
witness  in  a  conversation  with  a  third  person  about  a  note  which  had 
just  been  signed  by  him  and  the  defendant  said  that  the  defendant  had 
never  paid  him  for  certain  services,  and  that  he  was  wcnrth  nothing  him- 
self, and  that  he  had  taken  this  course  to  get  even  with  the  defendant,  ie 
no  ground  of  exception.  SUwU  v.  Sikes,  270. 
See  Depositions;  Deeds,  17 
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ON  THE 

AMEKICAN  DECISIONS. 

OASES  IN  69  AM.  DEO. 
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«•  AM.  DEC.  49,  liEWISTON  FALLS  BANK  t.  IjEOXARD,  48  ME.  144. 
Certificate  of  protest  as  evidence  of  notice  of  dishonor. 

Cited  in  Union  Bank  v.  Humphreys,  48  Me.  172,  holding  notarial  protest 
stating  that  he  made  notices  to  all  the  indorsers  which  he  "caused  to  be  left  at 
their  dwellinghouses"  not  sufficient  evidence  of  notice  to  charge  indorsers;  Page 
y.  Gilbert,  60  Me.  485,  holding  same  where  certificate  stated  that  he  "delivered 
notice"  of  the  nonpayment  of  said  note  to  the  indorser  "demanding  payment  of 
him;"  Pattee  v.  McCrillis,  53  Me.  410,  holding  notarial  certificate  reciting  that 
"the  draft  remaining  impaid,  I  duly  and  officially  notified  drawer"  at  his  post- 
office  address,  "per  mail,  requiring  payment,"  prima  facie  evidence  of  notice. 

Cited  in  reference  notes  in  74  A.  D.  428,  on  notary's  certificate  of  protest  as 
evidence  of  demand  and  notice ;  79  A.  D.  035,  on  notary's  certificate  of  protest  as 
evidence  of  notice  to  indorser;  82  A.  D.  108,  on  effect  of  certificate  of  notary  as 
evidence;  98  A.  D.  425,  on  notary's  certificate  of  demand,  notice,  and  protest  as 
evidence. 

Cited  in  note  in  96  A.  D.  612,  on  sufficiency  of  statement  in  protest  that 
**due  notice"  was  given. 
Form  of  notice  of  dishonor. 

Cited  in  reference  note  in  81  A.  D.  626,  on  necessary  form  of  note  of  dishonor. 
SalBclency  of  notice  of  dishonor. 

Cited  in  reference  notes  in  84  A.  D.  370,  on  sufficiency  of  notice  of  dishonor 
sent  to  indorser's  former  residence;  1  A.  S.  R.  321,  on  sufficiency  of  notice  of 
dishonor  left  at  indorsee's  place  of  business. 

«•  AM.  DEC.  54,  O'DOXNELIi  t.  LEEMAN,  48  ME.   158. 
Sofflciency  of  memorandum  of  contract  to  satisfy  statute  of  frauds. 

•  Cited  in   Pucker  v.   Harrington,  52   Mo.  App.  481;   Ridgway  v.  Ingram,   50 
Ind.    145,   19   A.   R.    706, — ^holding   memorandum   of   contract   to   be   sufficient 
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must  set  out  the  contract  with  such  reasonable  certainty  that  its  terms  may  be 
understood  from  the  writing  itself;  Williams  v.  Robinson,  73  Me.  186,  40  A.  R* 
352,  holding  memorandum  sufficient  where  consideration  and  quantity  were 
sufficiently  designated  to  be  ascertainable;  Aultman,  M.  &  Co.  v.  Clifford,  55  Minn. 
159,  43  A.  S.  R.  478,  56  N.  W.  593,  holding  memorandum  insufficient  where  written 
order  provided  for  payment  of  note  in  "three  full  payments,"  as  having  time  of 
payment  too  uncertain;  Schroeder  v.  Taaffe,  11  Mo.  App.  267,  holding  same 
where  description  of  lands  sold  did  not  state  where  on  certain  street  land  was. 
located;  Hayes  v.  Jackson,  159  Mass.  451,  34  N.  E.  683,  on  sufficiency  of  memor- 
andum to  satisfy  statute. 

Cited  in  note  in  11  L.R.A.  98,  on  essentials  of  memorandum  of  agreement  ta 
authorize  specific  performance. 
Auctioneer's  memorandum. 

Cited  in  Horton  v.  McCarty,  63  Me.  394,  holding  mere  writing  of  price  and 
name  of  purchaser  on  slip  of  paper  by  auctioneer  not  connected  with  any  other 
paper  not  a  sufficient  memorandum;  Rafferty  v.  Lougee,  63  N.  H.  54,  holding- 
entry  by  auctioneer  in  his  memorandum  book  not  sufficient  memorandum  to> 
satisfy  statute. 

Cited  in  reference  notes  in  83  A.  D.  186,  on  applicability  of  statute  of  fraud* 
to  sales  by  auctioneers,  sheriffs,  and  administrators;  77  A.  S.  R.  746,  on  mem- 
orandum of  sale  at  auction. 
—  Necessity  of  memorandum  being  contained  In  one  paper. 

Cited  in  Christensen  v.  Wooley,  41  Mo.  App.  53,  holding  memorandum  may- 
be made  up  of  several  papers  provided  parol  evidence  not  necessary  to  show  their 
connection. 

Admissibility  of  evidence  to  aid  memorandum  of  contract  insufficient  to 
satisfy  statute. 

Cited  in  Horton  v.  WoUner,  71  Ala.  452,  holding  contract  for  the  year  before 
could  not  be  resorted  to  as  evidence  to  aid  memorandum,  which  failed  to  state 
the  terms  of  payment;  Kingsley  v.  Siebrecht,  92  Me.  23,  69  A.  S.  R.  486,  42. 
Atl.  249,  holding  letters  and  telegrams  sufficient  evidence  to  aid  memorandum, 
of  contract  when  parol  evidence  unnecessary  to  show  their  connection. 

«9  AM.  DEC.  56,  RANDALL  T.  THORNTON,  43  ME.  220. 
Representations  of  vendor  amounting  to  warranty. 

Cited  in  Hahn  v.  Doolittle,  18  Wis.  196,  86  A.  D.  757,  holding  representations- 
on  sale  of  note  and  mortgage  that  maker  is  solvent  on  which  vendee  relies,  ren- 
ders vendor  liable,  though  both  knew  ot  marker's  insolvency. 

Cited  in  reference  notes  in  71  A.  D.  491,  on  representations  amounting  to  war- 
ranty on  sale  of  chattels;  74  A.  D.  165,  on  requisite  words  to  create  warranty; 
11  A.  S.  R.  879,  on  sufficiency  of  words  to  constitute  warranty  in  contract  of 
sale;  83  A.  D.  286;  16  A.  S.  R.  758, — on  express  warranties  on  sale  of  personalty. 
Description  of  goods  aiziounting  to  a  warranty. 

Cited  in  Morse  v.  Moore,  83  Me.  473,  23  A.  S.  R.  783,  13  L.R.A.  224,  22  AtU 
362,  holding  contract  to  deliver  at  a  certain  time  and  place  a  quantity  of 
goods,  clear,  merchantable  ice,  is  in  effect  warranty  that  ice  delivered  will  be 
of  kind  described.  • 

By  wiiom  written  contract  Is  to  be  construed. 

Cited  in  reference  notes  in  75  A.  D.  589;  80  A.  D.  334,— on  construction  of 
written  contracts  by  court. 
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Cited  in  note  in  12  L.R.A.  376,  on  construction  of  written  contract  as  ques 
tion  for  court. 

69  AM.  DEC.  59,  STATE  v.  WEATHERBY,  48  ME.  258. 
Wliat  constitutes  adultery. 

Cited  in  reference  notes  in  75  A.  D.  581;  1 3  A.  D.  691, — on  what  is  adultery; 
11  A.  S.  R.  216,  on  what  constitutes  crime  of  adultery;  78  A.  S.  R.  877,  on  second 
marriage  and  coliabitation  by  divorced  man  as  adultery. 

Cited  in  notes  in  24  L.R.A.  833,  on  effect  of  forbidding  remarriage  of  guilty 
party  after  divorce  where  remarriage  occurs  in  state  of  enactment;   18  L.R.A. 
(N.S.)  581,  on  effect  of  fact  that  but  one  of  the  parties  is  married  on  offense  of 
"adultery"  within  penal  statute. 
Law  governing  validity  of  remarriage  of  divorced  persons. 

Cited  in  note  in  57  L.R.A.  169,  on  conflict  of  laws  as  to  validity  of  remar- 
riage of  divorced  persons. 

69  AM.  DEC.  «2,  J^LMSON  v.  GOODWIN,  43  ME.  287. 
Actual  and  legal  malice  distinguished. 

Cited  in  Re  Maples,  105  Fed.  919,  distinguished  between  actual  and  legal 
malice. 

Cited  in  reference  note  in  91  A.  D.  680,  on  malice  in  law  as  intentionally 
doing  wrong  without  legal  excuse. 
Implication  of  legal  malice  in  slander. 

Cited  in  Jones  &  Co.  v.  Townsend,  21  Fla.  431,  holding  charging  a  party  with 
being  under  indictment  for  crime,  presumptively  malicious  and  a-ctionable 
per  se;  McDonald  v.  Nugent,  122  Iowa,  651,  98  N.  W.  506,  holding  words  char- 
ging another  with  being  affected  with  a  venereal  disease,  actionable  per  se  and 
presumptively  malicious;  PuUen  v.  Glidden,  68  Me.  559,  on  creation  of  impli- 
cation of  malice  at  law;  Karger  v.  Rich,  81  Wis.  177,  51  N.  W.  424,  on  when 
accusations  legally  malicious. 

Cited  in  reference  notes  in  71  A.  D.  256,  on  presumption  of  malice  from  speak- 
ing actionable  words;  81  A.  D.  66,  on  implication  of  malice  in  actions  for  libeJ 
or  slander;  88  A.  D.  639,  on  implication  of  malice  from  speech  of  slanderous 
words;  32  A.  S.  R.  87,  as  to  when  malice  is  implied  in  slander;  63  A.  8.  R.  406, 
on  implied  malice  in  slander. 
Right  to  show  actual  malice  in  slander. 

Cited  in  Davis  v.  Starrett,  97  Me.  66F,  56  Atl.  616,  holding  actual  malice 
might  be  shown  by  proof  that  defendant  had  repeated  the  slander  charged; 
Thompson  v.  Powning,  15  Nev.  195,  holding  proof  of  actual  malice  admissible 
.where  article  is  ambiguous,  to  enhance  the  damages. 

Cited  in  reference  note  in  82  A.  D.  63,  on  evidence  in  actions  for  slander. 

Cited  in  note  in  72  A.  D.  429-430,  on  malice  as  element  of  damages  in  slander 
or  libel. 
Presumption  of  malice,  how  rebutted. 

Cited  in  Powers  v.  Cary,  64  Me.  9,  holding  presumption  of  malice  arising  from 
publication  of  a  charge  which  if  false  is  libelous,  not  rebutted   by  proof  that 
publisher  had  reason  to  suspect  the  truth  of  tlie  eliarges  made. 
Question  of  malice  as  one  for  Jury. 

Cited  in  reference  notes  in  81  A.  D.  56,  on  question  of  malice  being  for  jury 
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in  action  for  slander  concerning  privileged  communications;   90  A.  D.  285,  on 

intent  with  which  words,  alleged  to  be  slanderous,  were  spoken  as  question  for 

jury. 

Question  of  privilege  as  one  of  law. 

Cited  in  reference  notes  in  25  A.  S.  R.  581,  on  whether  privileged  conununi- 
cations  is  question  of  law  or  fact;  43  A.  S.  R.  590,  on  question  of  privilege  as 
one  of  law. 
Abstract  instructions. 

Cited  in  note  in  72  A.  D.  540,  on  giving  abstract  instructions. 

«•  AM.  DEC.  «6,  NASH  v.  UNION  MUT.  INS.  CO.  43  ME.  348. 
Evidence  of  authority  to  demand  payment. 

Cited  in  reference  note  in  90  A.  D.  059,  on  possession  of  signed  receipt  as 
sufficient  evidence  of  authority  to  demand  payment. 
Waiver  of  non-Iiabllity  on  insurance  policy. 

Cited  in  Cornell  v.  Milwaukee  Mut.  F.  Ins.  Co.  18  Wis.  388,  holding  insurance 
company  did  not  waive  their  exemption  from  liability  on*  a  loss  Occurring  by 
failure  to  object  when  insured  gave  them  notice  after  expiration  of  time  for 
giving  such  notice. 

«•  AM.  DEC.  00,  SPRINGER  v.  TOOTHAKER,  43  ME.  381. 
Release  of  surety  by  acts  of  creditor. 

Cited  in  First  Nat.  Bank  v.  Parsons,  45  W.  Va.  088,  32  S.  E.  271,  holding  on 
acts  of  creditor  releasing  surety. 
Cited  in  reference  note  in  43  A.  S.  R.  358,  on  impairment  of  surety's  remedy. 

—  Appropriation  or  misuse  of  security  for  debt. 

Cited  in  Crosby  v.  Woodbury,  37  Colo.  1,  89  Pac.  34,  holding  surety  relieved 
from  liability  on  a  debt  where  creditor  having  under  his  control  property  of  debts 
which  surety  had  a  right  to  have  applied  to  the  debt  acquired  title  to  it;  New 
England  Mut.  L.  Ins.  Co.  v.  Randall,  42  La.  Ann.  200,  7  So.  079,  holding  sureties 
discharged  where  creditor  appropriated  to  his  own  use  property  belonging  to 
debtor  which  he  had  control  of;  Otis  v.  Von  Storch,  15  R.  I.  41,  23  Atl.  39,  hold- 
ing surety  pro  tanto  discharged  where  creditor  surrenders  the  collateral  security. 

Cited  in  reference  notes  in  82  A.  D.  157,  on  release  by  creditor  of  securities 
of  principal  debtor  as  discharge  of  surety;  83  A.  D.  314,  on  release  by  creditor  of 
levy  on  personalty  as  discharge  of  surety;  83  A.  D.  314;  30  A.  S.  R.  330, — on 
release  of  surety  by  creditor's  parting  witli  securities. 

Cited  in  notes  in  32  A.  S.  R.  728,  on  release  of  surety  by  creditor's  parting 
with  securities;  115  A.  S.  R.  95,  on  effect  upon  creditor's  rights  against  surety 
of  creditor  releasing  securities  or  funds  in  his  possession;  115  A.  S.  R.  101,  on 
effect  of  creditor's  negligent  loss  of  lien  secured  by  levy  of  execution  against 
principal  on  his  right  against  surety. 

Distinguished  in  Chapman  v.  Todd,  00  Me.  282,  holding  abandonment  of  an 
attachment  of  property  in  a  suit  against  one  surety  no  bar  to  maintenance  of 
subsequent  suit  against  cosurety. 

—  Discontinuance  of  suit  or  forbearance. 

Cited  in  Barney  v.  Clark,  40  N.  H.  514,  holding  discontinuance  of  suit  com- 
menced against  principal  did  not  discharge  surety;  Thorn  v.  Pinkham,  84  Me, 
101,  30  A.  S.  R.  335,  24  Atl.  718,  holding  surety  on  chattel  mortgage  not  dis- 
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charged  by  failure  of  mortgagee  to  enforce  the  mortgage  for  no  unreasonable 
length  of  time. 

Cited  in' reference  notes  in  72  A.  D.  283,  on  release  of  surety  by  indulgence  to 
principal;  98  A.  D.  64,  on  discharge  of  surety  by  creditor's  indulgence  to  prin- 
cipal. 

Duty  of  creditor  to  surety  in  the  control  i  T  securities  held  by  him. 

Cited  in  City  Bank  v.  Young,  43  N.  H.  457,  holding  creditor  disposing  of  per- 
sonal property  mortgaged  to  him  by  principal  as  collateral  security  responsible 
to  surety  for  ordinary  care  and  prudence  in  the  sale  and  application  of  proceeds. 

«•  AM.  DEC.  «9,  WARREN  y.  THOMASTON,  43  ME.  406. 
What  constitutes  party's  residence. 

Cited  in  reference  note  in  96  A.  D.  241,  as  to  what  constitutes  party's  residence. 
Acquirement  of  legal  residence  in  a  town. 

Cited  in  Gardiner  v.  Farmingdale,  45  Me.  537,  holding  person  non  o(»npoB 
mentis  from  birth  might  acquire  a  legal  residence  in  town  by  living  there  five 
years,  continuously  after  majority  without  support  from  tovm,  parents  being 
dead;  Woodstock  v.  Canton,  91  Me.  62,  39  Atl.  281,  holding  same  where  pauper 
had  resided  in  town  continuously  for  five  years  with  no  intention  of  leaving; 
Greenfield  v.  Buckland,  169  Mass.  491,  34  N.  E.  952,  holding  same  where  pauper 
had  resided  in  town  for  five  years  with  exception  of  a  few  months'  temporary 
absence;  Concord  v.  Rumney,  45  N.  H.  423,  holding  insane  woman,  insane  at 
time  of  marriage  and  whose  marriage  is  decreed  null  may  gain  a  settlement  at 
residence  of  husband  if  she  has  sufiicient  property  and  sufficient  intellect  to 
choose  a  home. 
What  is  ''legal  settlement." 

Cited  in  Clay  County  v.  Adams  County,  69  Neb.  106,  95  N.  W.  58,  holding  the 
legal  settlement  of  an  insane  person  is  the  county  which  would  be  primarily 
liable  for  his  support  if  a  pauper. 
Absence  as  affecting  place  of  residence. 

Cited  in  Bangor  v.  Brewer,  47  Me.  97,  holding  intention  of  pauper  while  tem- 
porarily away  from  place  of  domicil  to  move  to  another  town  without  acting  there- 
on, not  sufficient  to  break  up  continuity  of  his  residence  in  place  of  domicil; 
Church  V.  Rowell,  49  Me.  367,  holding  residence  of  a  party  not  charged  by  his 
absence  in  another  place  for  a  specific  purpose  he  having  no  intention  of  remain- 
ing away;  Lee  v.  Lenox,  15  Gray,  496,  holding  same  where  party  remained  away 
less  than  a  year  with  an  intention  to  return. 
Domicil  a?  distinguished  from  residence. 

Cited  in  Briggs  v.  Rochester,  16  Gray,  337;  Littlefield  v.  Brooks,  50 
Me.  475, — distinguishing  between  domicil  and  residence,  dwelling  place  or  home; 
Gilman  v.  Gilman,  52  Me.  165,  83  A.  D.  502,  on  determination  of  what  meant  by 
domicil. 

Cited  in  reference  note  in  96  A.  D.  623,  on  meaning  of  terms  domicil,  residence, 
etc. 

Cited  in  note  in  59  A.  D.  112,  on  distinction  between  domicil  and  residence, 
dwelling  place,  home,  and  inhabitancy. 

Abandonment  of  legal  residence. 

Cited  in  North  Yarmouth  v.  West  Gardiner,  58  Me.  207,  4  A.  R.  279,  holding 
under  pauper  statute  the  party  leaving  his  residence  with  no  intention  of  re- 
turning abandons  it,  although  he  has  not  acquired  another. 
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«!►  AM.  DEC.  74,  HOLT  v.  WESTCOTT,   48  ME.  443. 
Liiability  for  freight. 

Cited  in  Portland  Flouring  Mills  Co.  v.  Portland  &  A.  S.  S.  Co.  145  Fed.  087, 
holding  consignor  not  released  from  his  primary  liability  for  freight  by  state- 
ment in  bill  of  lading  that  consignee  liable  for  freight. 

Cited  in  reference  notes  in  93  A.  D.  393,  on  consignor's  liability  for  freight; 
86  A.  D.  709,  on  waiver  of  lien  by  carrier  and  resort  to  consignor;  38  A.  S.  R. 
402,  as  to  who  is  liable  to  carrier  to  pay  freight. 

Cited  in  note  in  8  A.  D.  395,  on  consignor's  liability  for  freight. 

«9  AM.  DEC.   77,  LAKEMAN  v.   POLLARD,   48  ME.   468. 
Nonprejudicial  error  as  ground  for  reversal. 

Cited  in  reference  notes  in  75  A.  D.  90,  on  nonprejudicial  error  as  ground 
for  reversal;  47  A.  S.  R.  420,  on  eflfect  of  harmless  error  in  admission  of  evi- 
dence. 
Right  to  recover  on  quantum  meruit  on  contract  of  service  not  fulfilled. 

Cited  in  McClellan  v.  Harris,  7  S.  D.  447,  64  N.  W.  522,  holding  party  might 
recover  quantum  meruit  for  services  rendered  when  by  reason  of  sickness  h« 
was  prevented  from  fulfilling  the  terms  of  his  contract;  Parker  v.  Macomber, 
17  R.  I.  674,  16  L.R.A.  858,  24  Atl.  464,  holding  same  where  plaintiff  by  death 
of  wife  whose  services  were  essential  part  of  contract  could  not  continue  perform- 
ance of  the  contract;  Jennings  v.  Lyons,  39  Wis.  553,  20  A.  R.  57,  holding  same 
where  by  sickness  of  wife  contract  could  not  be  fulfilled,  it  being  for  the  personal 
services  of  plaintiff  and  wife;  Dixon  v.  Fridette,  81  Me.  122,  16  Atl.  412,  on 
right  of  party  not  fulfilling  contract  to  recover  for  part  performance.  v 

Cited  in  reference  notes  in  74  A.  D.  136,  on  servant's  right  to  compensation 
in  case  of  nonperformance  of  special  contract;  98  A.  D.  567,  on  recovery  for 
services  rendered  under  incompleted  special  contract;  31  A.  S.  R.  552,  on  dis- 
charge of  servant  for  sickness  before  expiration  of  term. 

Cited  in  notes  in  38  A.  R.  212,  on  right  to  recover  compensation  for  part  per- 
formance, though  full  performance  is  rendered  impossible  by  act  of  God; 
16  L.R.A.  858,  on  recovery  for  services  on  contract  interrupted  by  sickness  or 
death;  1  E.  R.  C.  350,  on  vis  major  or  inevitable  accident  as  excusing  performance 
of  contract;  6  E.  R.  C.  638,  on  right  to  recover  upon  quantum  meruit  for  work 
done  under  contract  for  an  entire  service. 
Sufficiency  of  record  for  review  of  evidence. 

Cited  in  Brann  v.  Vassalborol,  60  Me.  64,  holding  certificate  that  "substance 
of  all  evidence"  is  returned  insuflicient. 

69  AM.  DEC.   80,  KEITH  v.  FINKHAM,   43  ME.   501. 
Liability  for  injury  to  passenger  riding  in  dangerous  position. 

Cited  in  Whiteliouse  v.  Grand  Trunk  R.  Co.  2  Haskell,  189,  Fed.  Cas.  No. 
17,665,  holding  railroad  company  liable  in  damages  for  the  death  of  a  party 
while  riding  on  engine  of  train  b;,  collision  with  another  of  defendant's  trains, 
through  negligence  of  employees  on  latter  train;  Buck  v.  People's  Street  R, 
Electric  Light  &  P.  Co.  40  ^fo.  App.  .555,  holding  railroad  company  liable  for 
injury  to  young  man  by  falling  under  car  on  sudden  lurch  thereof  he  having 
been  allowed  by  conductor  to  ride  on  front  platform;  Gradert  v.  Chicago  & 
N.  W.  R.  Co.  109  Iowa,  547,  80  N.  W.  559,  holding  company  not  relieved  from 
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liability  for  death  of  a  passenger  in  a  collision  caused  by  employee's  negligence 
because  the  deceased  had  gone  onto  a  flat  car  on  the  train;  Jacobus  v.  St.  Paul 
&  C.  R.  Co.  20  Minn.  125,  Gil.  110,  18  A.  R.  360,  31  Phila.  Leg.  Int.  277,  holding 
act  of  party  injured  in  riding  in  the  baggage  car  did  not  relieve  railroad  company 
from  their  liability  for  negligence. 

Cited  in  note  in  2  L.R.A.  252,  on  liability  of  railroad  as  insurer  of  life  of 
safety  of  passenger. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Langdon,  92  Pa.  21,  37  A.  R.  651, 
holding  passenger  injured  in  collision  while  riding  in  baggage  car  against  the 
rules  of  the  company  could  not  recover  damages  it  appearing  he  would  have 
been  safe  in  the  coach. 
Contribntory  neglijrence. 

Cited  in  O'Brien  v.  McGlinchy,  68  Me.  552,  on  contributory  negligence  as  a 
defense;  Miller  v.  Atlanta  &  C.  Air  Line  R.  Co.  144  N.  C.  545,  57  S.  E.  345; 
Nieboer  v.  Detroit  Electric  R.  Co.  128  Mich.  486,  87  N.  W.  626  (dissenting 
opinion), — on  negligence  of  party  injured  as  a  defence. 

Cited  in  note  in  43  A.  D.  367,  on  passenger  riding  on  platform  as  contribu- 
tory negligence. 
Degree  of  care  required  of  common  carrier  of  passengers. 

Criticised  in  Edwards  v.  Lord,  49  Me.  279,  holding  common  carrier  of 
passengers  bound  to  use  greater  than  ordinary  care. 

«9  AM.  DEC.  81,  ORONO  v.  WEDGEWOOD,  44  ME.  49. 
Admission   of   plaintiff's   corporate   existence   by   pleading   the   funeral 
issue. 

Cited  in  Ticonic  Nat.  Bank  v.  Bagley,  68  Me.  249,  holding  defendant  by 
pleading  the  general  issue  admits  the  corporate  existence  of  plaintiff  bank  and 
its  capacity  to  sue. 

Cited  in  reference  notes  in  78  A.  D.  732,  on  admitting  corporate  existence 
and  capacity  to  sue  by  plea  of  general  issue;  79  A.  D.  448,  on  admitting  cor- 
porate existence  of  plaintiff  by  pleading  general  issue;  13  A.  S.  R.  64,  on 
necessity  of  corporation  proving  its  incorporation  in  action  by  it;  36  A.  S.  R. 
104,  as  to  when  capacity  of  corporation  must  be  proved. 

Distinguished   in   Bank  of  Jamaica  v.  Jefferson,  92  Tenn.   537,  36  A.  S.   R. 
100,  22  S.  W.  211,  holding  in  chancery  proof  of  complainant's  corporate  character 
required  even  if  answered  by  general  denial. 
liiability  of  sureties  on  bond  of  tax  collector. 

Cited  in  Treacott  v.  Moan,  50  Me.  347;  Clifton  v.  Wynne,  80  N.  C.  145; 
Webb  Co.  v.  Gonzales,  69  Tex.  455,  6  S.  W.  781;  State  v.  Rushing,  17  Fla. 
220, — holding  sureties  on  bond  of  tax  collector  liable  for  taxes  collected  by 
collector  though  the  collector  had  been  made  without  proper  authority;  Phips- 
burg  v.  Dickinson,  78  Me.  457,  7  Atl.  9,  holding  deficits  on  accounts  of  tax 
collector  who  held  the  ofiice  for  three  successive  years  should  be  divided  be- 
tween  the   three   bonds    in   proportion    to   sums   collected   on    each    commitment. 

Cited  in  reference  note  in  1  L.R.A.  118,  on  sureties'  liability  for  breach  of 
official  bond. 

Exoneration  of  tax  collector  from  proceeding  under  defective  tax  war- 
rant. 

Cited  in  Orneville  v.  Pearson,   61   Me.  552,  holding  tax  collector  exonerated 
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from  liability  for  not  completing  a  collection  under  a  tax  warrant  directing 
an  exemption  not  made  by  statute. 

09  AM.  DEC.  83,  BOTD  v.  EATON,  44  ME.   51. 

Right  to  recover  on  account  on  striking  out  illegal  items. 

Cited  in  Goodwin  v.  Clark,  65  Me.  280;  Phillips  v.  Moses,  65  Me.  70, — holding 
party  might  recover  on  an  account  by  striking  out  illegal  items  thereof  and 
suing  6n  remainder;  Plummer  v.  Erskine,  58  Me.  59,  holding  plaintiff  could 
recover  on  account  which  defendant  had  agreed  to  pay,  items  consisting  of 
liquors  sold  in  violation  of  law  having  been  omitted  because  liquidated  from 
former  payment  on  account. 

Cited  in  note  in  117  A.  S.  R.  580,  on  effect  of  partial  illegality  of  contract 
when  consideration  separable. 
—  Allowance  of  amendments  to  declaration. 

Cited  in  Monroe  v.  Thomas,  61  Me.  581,  holding  an  amendment  by  which  a 
charge  for  spirituous  liquors  is  stricken  out  of  an  accoimt  is  properly  allowed. 

«9  AM.  DEO.  85,  SOUTHARD  ▼.  HILIi,  44  ME.  92. 
Dilatory  pleas. 

Cited  is  reference  note  in  33  A.  S.  R.  893,  on  dilatory  pleas. 
Necessary  parties  in  tort  action  relating  to  realty. 

Cited  in  note  in  1  E.  R.  C.  188,  on  necessity  parties  in  action  of  tort  relating 
to  real  property. 
Misjoinder  of  parties  in  pleading  abatement. 

Cited  in  Virtue  v.  Tribe,  5  Pa.  Dist.  R.  634,  on  misjoinder  of  parties  in  plea 
of  abatement. 

Cited  in  note  in  1  E.  R.  C.  166,  on  pleading  nonjoinder  of  cotenant  in  abate- 
ment. 

«9  AM.  DEC.  87,  ^IHEIl^BER  t.  DAVIS,  44  ME.   147. 
Validity  of  sale  without  delivery. 

Cited  in  Tome  v.  Dubois,  6  Wall.  548,  18  L.  ed.  943,  holding  owner  of  property 
which  has  been  converted  may  make  a  valid  sale  thereof  though  not  in  possession. 

Cited  in  reference  notes  in  77  A.  D.  310,  on  validity  of  sale  without  delivery; 
74  A.  D.  83,  on  when  sale  of  personalty  is  complete  so  as  to  pass  title;  75 
A.  D.  H4,  on  validity  of  sale  without  delivery  against  vendor;  83  A.  D.  142> 
on  effect  of  sale  of  personal  property  without  delivery;  98  A.  D.  581,  on  validity 
as  between  parties  of  sale  of  chattels  unaccompanied  by  change  of  possession. 
What  constitutes  conversion. 

Cited  in  Dodge  v.  Meyer,  61  Cal.  405,  holding  defendant  who  did  not  have 
possession  of  the  property,  when  he  transferred  bill  of  lading  wrongfully  guilty 
of  conversion;  Omaha  &  G.  Smelting  &  Ref.  Co.  v.  Tabor,  13  Colo.  41,  16  A.  S. 
R.  185,  5  L.R.A.  236,  21  Pac.  925  holding  purchaser  of  ore  taken  from  a  mine 
by  a  trespasser  is  guilty  of  conversion  though  ignorant  of  the  seller's  want  of 
title;  McPheters  v.  Page,  83  Me.  234,  23  A.  S.  R.  772,  22  Atl.  101,  holding 
defendant  guilty  of  the  conversion  of  carcass  of  deer  imlawfully  seized  by  officer 
and  dressed  by  defendant  and  distributed  among  friends;  Hossfeldt  v.  Dill^ 
28  Minn.  469,  10  N.  W.  781,  holding  conversion  would  lie  against  an  officer 
seizing  and  selling  property  against  protest  of  owner,  as  the  property  of  an- 
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otiier;   Howard  v.  Cooper,  45  N.  H.  339,  holding  conversion  would  lie  against 
ofllcer  attaching  personal  property  exempt  from  taxation. 

Cited  in  reference  notes  in  73  A.  D.  308;  92  A.  D.  582,— on  what  constitutes 
•conversion;  73  A.  D.  319,  on  conversion  and  evidence  thereof. 

Cited  in  notes  in  15  A.  D.  153,  on  what  constitutes  conversion;  24  A.  S.  R. 
799,  on  conversion  by  words  alone. 
Demand  as  prerequisite  to  maintenance  of  trover. 

Cited  in  reference  notes  in  83  A.  D.  121,  on  necessity  for  demand  before  suit 
for  property  tortiously  obtained;  94  A.  D.  349;  85  A.  D.  761,— on  necessity  of 
proving  demand  in  trover  where  there  is  actual  conversion;  89  A.  D.  411,  as  to 
when  demand  is  necessary  in  trover;  11  A.  S.  R.  409,  on  demand  as  prerequisite 
to  maintenance  of  trover;  34  A.  S.  R.  588,  on  necessity  of  proof  of  demand 
■and  refusal  in  action  for  conversion. 

«•  AM.  DEC.  •!,  PILIiSBURY  t.  MOORE,  44  ME.   11(4. 
Risrhts  of  riparian  owners  in  water  flow. 

Cited  in  Ulbright  v.  Eufaula  Water  Co.  86  Ala.  587,  11  A.  S.  R.  72,  4  L.R.A. 
^72,  6  So.  78,  holding  riparian  owner  might  restrain  the  diversion  of  a  stream 
from  its  natural  channel  with  a  failure  to  return  it  to  channel  to  the  injury  of 
plaintiff;  Pickens  v.  Coal  River  Boom  &  Timber  Co.  51  W.  Va.  445,  90  A.  S.  R, 
819,  41  S.  £.  400,  holding  owner  of  mill  might  maintain  action  against  defendant 
keeping  log  boom  so  close  to  mill  that  it  impeded  the  flow  of  the  water  to  injury 
of  mill  owner;  Waddingham  v.  Robledo,  6  N.  M.  347,  28  Pac.  063,  holding  equity 
had  jurisdiction  to  prevent  the  diversion  of  a  natural  water  way  to  injury  of  ri- 
parian owners. 

Cited  in  reference  notes  in  78  A.  D.  689,  on  riparian  proprietor's  right  to 
uninterrupted  flow  of  stream;  48  A.  S.  R.  945,  on  riparian  owner's  right  to 
natural  flow  of  stream. 

Cited  in  notes  in  43  A.  D.  274,  on  rights  acquired  by  prior  appropriation  of 
water  of  stream ;  43  A.  D.  275,  on  respective  rights  of  riparian  owners  to  use  ot 
water;  79  A.  D.  638-645,  on  riparian  owner's  right  to  natural  Adw  of  stream; 
41  L.R.A.  759,  on  right  against  continuer  of  wrong  in  use  of  flow  of  water  in 
stream  as  between  upper  and  lower  proprietors. 

Distinguished  in  Richmond  v.  Test,  18  Ind.  App.  482,  48  N.  E.  610,  holding 
municipal  corporation  not  liable  to  lower  riparian  owner  whose  use  of  a  stream 
has  been  interfered  with  by  the  construction  of  sewers,  leading  into,  po]]utin<r 
the  water. 
Acquisition  of  water  riglits  by  adverse  possession. 

Cited  in  reference  notes  in  85  A.  D.  150,  on  acquisition  of  water  rights  by 
adverse  possession;  65  A.  S.  R.  34,  on  right  to  use  water  acquired  by  adverse 
enjoyment. 

Cited  in  notes  in  57  A.  D.  689,  on  prescriptive  right  to  overflow  or  raise  water 
upon  upper  mill  owner;  93  A.  S.  R.  712,  on  prescriptive  title  to  surface  water. 
Effect  of  nonuser  to  extinguish  easement. 

Cited  in  note  in  18  L.R.A.  536,  on  effect  of  nonuser  to  extinguish  easement. 
Liability  of  erector  of  nuisance. 

Cited  in  Sloggy  v.  Dilworth,  38  Minn.  179,  8  A.  S.  R.  656,  36  N.  W.  461,  hold- 
ing originator  of  a  nuisance  remains  liable  to  successive  actions  for  damages  re- 
•ulting  from  maintenance  thereof. 

Cited  in  reference  note  in  82  A.  D.  213,  on  liability  of  erector  of  nuisance. 
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liiabillty  for  maintaining:  nuisance  originated  by  anotlier. 

Cited  in  Samuelson  v.  Cleveland  Iron  Min.  Co.  49  Mich.  164,  43  A.  R.  456^ 
13  N.  W.  499,  holding  as  between  landlord  and  tenant,  the  tenant  \s  presump- 
tively liable  for  a  nuisance  on  the  premises;  Levi  L.  Brown  Paper  Co.  v.  Dean, 
123  Mass.  267,  holding  agent  merely  carrying  on  a  mill  for  the  owner's  benefit 
is  not  liable  for  its  dam  being  maintained  at  too  great  a  height  whereby  water 
is  set  back  to  injury  of  another  mill  owner;  Holmes  v.  Corthell,  80  Me.  31,  12 
Atl.  730,  holding  party  suffering  special  damages  from  a  nuisance  may  recover 
from  the  person  creating  and  the  person  maintaining  after  request  to  abate. 

Cited  in  reference  notes  in  80  A.  D.  75,  on  liability  of  grantee  or  lessee  for 
continuance  of  nuisance;  93  A.  D.  136,  on  liability  of  grantee  for  continuance  of 
nuisance  on  premises;  1  A.  S.  R.  48,  as  to  when  purchaser  is  liable  for  con- 
tinuance of  pre-existing  nuisance;  8  A.  S.  R.  661,  on  liability  of  party  acquiring 
title  to  property  for  nuisance  thereon. 

Cited  in  notes  in  86  A.  S.  R.  511,  on  respective  liability  of  grantor  and  grantee 
for  nuisance;  4  L.R.A.  212,  on  right  of  action  of  one  who  suffers  special  injury 
from  public  nuisance;  69  L.R.A.  860,  on  effect  of  knowledge  on  purchaser** 
liability  for  damming  back  water  of  stream;  59  L.R.A.  861,  on  effect  of  notice  ou 
purchaser's  liability  for  damming  back  water  of  stream. 
—  Necessity  of  notice  to  abate  nuisance. 

Cited  in  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  57  Fed.  441,  holding 
mere  continuance  of  a  culvert  and  embankment  was  insufficient  to  charge  de- 
fendant with  liability  in  absence  of  notice  that  they  constituted  a  nuisance; 
Groff  V.  Ankenbrandt,  124  111.  51,  7  A.  S.  R.  342,  15  N.  E.  40,  holding  party 
coming  into  possession  of  property  with  a  nuisance  on  it  cannot  be  held  liable 
for  damages  until  he  has  first  been  notified  to  remove  it;  Staples  v.  Dickson,  88 
Me.  362,  34  Atl.  168,  holding  owner  of  property  could  not  be  held  liable  for  dam- 
ages caused  by  obstruction  built  in  street  by  former  owner  of  property,  no 
request  having  been  made  to  defendant  to  abate  it;  Orvis  v.  Elmira,  C.  &  N.  R. 
Co.  17  App.  Div.  187,  46  N.  Y.  Supp.  367;  Dodge  v.  Stacy,  39  Vt.  558;  Thornton 
V.  Smith,  11  Minn.  16,  Gil.  1, — ^holding  continuance  of  a  nuisance  created  by 
another  entitled  to  notice  to  remove  same  before  action  brought  for  itj  abate- 
ment. 

Cited  in  note  in  14  A.  D.  339,  as  to  when  notice  to  remove  nuisance  is  necessary. 

Distinguished  in  Valparaiso  v.  Bozarth,  153  Ind.  536,  47  L.R.A.  487,  65  N.  E. 
439,  holding  action  may  be  maintained  against  lessee  erecting  house  encroaching 
on  street  to  abate  the  nuisance  without  any  notice  to  him,  also  citing  anno- 
tation on  same  point;  Ahern  v.  Steele,  115  N.  Y.  203,  12  A.  S.  R.  778,  5  L.R.A.  449, 
22  N.  E.  193;  Conhocton  Stone  Road  v.  Buffalo  N.  Y.  &  E.  R.  Co.  51  N.  Y.  573,  10 
A.  R.  646, — holding  continuance  of  nuisance  entitled  to  notice  of  its  existence 
l>efore  commencement  of  action  to  abate. 
Remedies  against  nuisance. 

Cited  in  reference  note  in  80  A.  I    038,  on  remedies  against  nuisances. 

69  AM.  DEC.  94,  DWINEIi  v.  VEAZIE,  44  3fE.   167. 
Right  of  mill  owner  to  use  of  waters  of  a  stream. 

Cited  in  Pearson  v.  Rolfe,  76  Me.  380,  holding  mill  owner  not  obliged  to 
provide  a  more  suitable  way  for  passage  of  logs  over  his  dam  than  the  streai;* 
naturally  afforded;  Pickens  v.  Coal  River  Boom  &  Timber  Co.  51  \V.  Va.  445, 
«0  Am.  St.  Rep.  819,  41  S.  E.  400,  holding  owner  of  boom  liable  to  mill  owner  for 
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damages  when  boom  erected  80  close  to  mill  as  to  impair  the  flow  of  water.: 
Veazie  v.  Dwinel,  60  Me.  479,  on  right  of  mill  owners  to  use  of  stream. 
Riparian  owner's  rights  in  stream. 

Cited  in  reference  notes  in  92  A.  D.  565,  on  right -of  owner  of  soil  through 
which  stream  passes  to  erect  dams  and  const*  ict  mills;  25  A.  S.  R.  863,  on  land- 
owner's right  to  erect  milldam  in  floatable  stream. 

Cited  in  notes  in  60  A.  D.  649,  on  obstruction  of  navigable  waters;  79  A.  D. 
645,  on  riparian  owner's  right  to  natural  flow  of  stream;  41  KR.A.  378,  on  cor- 
relative rights  of  log  and  riparian  owners  in  stream;  69  L.R.A.  53,  on  injury  by 
individual  as  riparian  owner  to  rights  of  navigation. 
Right  to  use  navigable  stream. 

Cited  in  notes  in  81  A.  D.  585,  on  right  of  public  or  of  individuals  to  use  water 
courses    as    highways    and    remedies    available    to    vindicate    right;    5    L.R.A. 
393,  on   right  to  use  navigable  water  course;    64  L.R.A.   984,   on   liability  for 
injuries  by  floating  logs  in  attempted  exercise  of  rights  of  navigation. 
Private  action  for  injury  from  public  nuisance. 

Cited  in  notes  in  57  A.  S.  R.  698,  on  private  action  for  damages  for  obstruction 
of  navigable  waters;  4  L.R.A.  212,  on  necessity  to  recovery  of  plaintiff's  showing 
special  injury  from  public  nuisance. 
What  is  navigable  stream. 

Cited  in  note  in  42  L.R.A.  326,  on  holding  waters  navigable  or  non-navigable 
on  the  facts. 

What  are  private  streams. 

Cited  in  note  in  3  L.R.A.  610,  on  what  are  private  streams. 

«9  AM.  DEC.  99,  DECKER  v.  GAMMON,  44  ME.  822. 
lilability  for  injury  by  animals. 

Cited  in  Baldwin  v.  Ensign,  49  Conn.  113,  44  A.  R.  200,  holding  owner  liable  for 
negligence  in  permitting  colt  to  be  at  large  upon  highway,  irrespective  of  knowl- 
edge of  its  viciousness;  Decker  v.  McSorley,  111- Wis.  91,  86  N.  W.  554,  holding 
violation  of  ordinance  against  pei-mittiug  horses  to  run  at  large  or  pasture 
or  graze  in  streets,  ground  for  claim  of  negligence  in  action  for  personal  injuries 
thei-eby;  Parsons  v.  Manser,  119  Iowa,  88,  62  L.R.A.  132,  97  A.  S.  R.  283,  93 
X.  VV.  80,  holding  keeper  of  bees  bound  to  exercise  ordinary  prudence  in  locat- 
ing the  hives,  so  as  to  avoid  injury  to  one  making  lawful  use  of  highway; 
Bormann  v.  Milwaukee,  03  Wis.  522,  33  L.R.A.  652,  67  N.  W.  924,  holding  that 
employee  in  elk  and  deer  park,  assumes  risk  of  injury  from  viciousness  to  be 
imputed  to  such  animals. 

Cited  in  reference  notes  in  78  A.  D.  265,  on  distinction  between  liability  of 
owner  for  trespass  by  domestic  animals  and  those  wild  by  nature;  80  A.  D. 
(J88,  on  when  owner  of  domestic  animals  liable  for  its  mischievous  or  vicious 
propensities;  94  A.  D.  407,  on  liability  of  owner  of  beasts  ferae  naturae;  92  A.  D. 
617,  on  liability  of  owner  of  domestic  animal  for  injuries  occasioned  by  permit- 
ting it  to  be  at  large  in  highway;  94  A.  D.  407,  on  liability  of  owner  of  domes- 
tic animals  suddenly  breaking  through  tameness  of  its  nature;  21  A.  S.  R.  549, 
on  liability  of  owner  for  mischief  committed  by  domestic  animals  while  in 
unlawful  place:  51  A.  S.  R.  64,  on  liability  of  owner  for  injuries  by  animals^ 
87  A.  S.  R.  693,  on  liability  of  owner  for  injuries  by  animals  fers  naturae. 
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Cited  in  notes  in  16  A.  S.  R.  632,  on  liability  for  injuries  by  vicious  animals; 
97  A.  S.  R.  288,  on  liability  for  attacks  of  animals. 

—  Effect  of  knowledge  of  yicions  nature. 

Cited  in  Congress  &  E.  Spring  Co.  v.  Edgar,  99  U.  S.  645,  25  L.  ed.  487,  holding 
owner  of  pleasure  park  liable  for  personal  injury  from  keeping  buck  at  large 
therein  after  notice  of  its  viciousness. 

Cited  in  note  in  3  E.  R.  C.  118,  on  liability  for  keeping  mischieyoua  animal 
with  knowledge  of  its  propensities. 

—  Effect  of  lack  of  knowledge. 

Cited  in  Scott  v.  Drover,  56  Vt.  599,  48  A.  R.  814,  holding  owner  of  bull  not 
liable  for  injuries  by  it  while  on  another's  land  through  latter's  negligence, 
where  the  owner  had  no  knowledge  of  its  vicious  nature. 

Distinguished  in  Clarendon  Land  Invest.  &  Agency  Co.  v.  McClelland  Bros. 
89  Tex.  483,  59  A.  S.  R.  703,  35  S.  W.  474,  holding  owner  of  cattle  running  at  large 
not  liable  for  their  communicating  disease  to  other  cattle  in  absence  of  knowledge 
of  diseased  condition. 

—  Necessity  of  alleging  or  proving  knowledge. 

Cited  in  Mosier  v.  Beale,  43  Fed.  358,  holding  it  not  necessary  to  allege 
scienter  in  action  for  damages  for  injuries  by  defendant's  cow  when  negligently 
allowed  to  trespass  on  plaintiff's  land;  Green  v.  Doyle,  21  III.  App.  206,  holding 
allegation  of  owner's  knowledge  of  vicious  propensity  unneceasary,  in  action  for 
injury  by  dog,  taken  by  its  owner  into  plaintiff's  pasture;  Mosier  v.  Beale,  43 
Fed.  358,  holding  allegation  of  owner's  knowledge  of  vicious  propensity  un* 
necessary  where  complaint  alleges  injuries  by  trespassing  cow;  Lyons  v.  Mer- 
rick, 105  Mass.  71,  holding  proof  of  knowledge  of  vicious  propensity  immaterial 
under  allegation  of  injury  by  horse  and  mule  negligently  permitted  to  escape 
from  their  pasture;  Chunot  v.  Larson,  43  Wis.  536,  28  A.  R.  567,  sustaining 
owner's  liability  for  injury  by  trespassing  dog  although  alleged  knowledge  of 
its  viciousness  is  not  proved. 

—  Sufficiency  of  allegation  of  vicious  nature. 

Cited  in  Graham  v.  Payne,  122  Ind.  403,  24  N.  £.  216,  sustaining  sufficiency 
of  allegation,  in  action  for  injuries  by  ram,  that  the  animal  had  habit  of  attack- 
ing and  butting  mankind,  without  express  allegation  of  being  dangerous  or 
vicious. 

—  Necessity  of  allegation  and  proof  of  freedom  from  contributory  negli- 

gence. 
Cited  in  Hussey  v.  King,  83  Me.  568,  22  Atl.  476,  holding  that  in  action  for 
personal  injury  by  dog,  under  statute,  plaintiff  need  not  allege  and  prove  in 
first  instance,  his  own  due  care. 

—  Liability  of  municipality. 

Cited  in  Cochrane  v.  Frostburg,  81  Md.  54,  48  A.  S.  R.  479,  27  L.R.A.  728, 
31  Atl.  703,  holding  city  not  liable  for  injuries  committed  by  cow  at  large  upon 
street  without  owner's  fault  or  for  so  short  a  time  that  diligence  would  not  have 
prevented  the  injury. 
Necessity  of  proving  allegations. 

Cited  in  Neal  v.  Smith,  89  Me.  596,  36  Atl.  1058,  holding  that  allegations  of 
malice  need  not  be  proved  in  tort,  when  not  part  of  description  of  offense. 
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SnIBciency  of  general  allegations  of  ne^rligence. 

Cited  in  note  in  59  L.R.A.  275,  on  sufficiency  of  general  allegations  of  negli- 
gence. 
Ownership  of  animals. 

Cited  in  reference  note  in  92  A.  D.  574,  on  ownership  of  animals  generally. 
Right  to  destroy  dangerous  animals. 

Cited  in  note  in  124  A.  S.  R.  603,  on  right  of  private  person  to  destroy  danger- 
ous animals. 

«9  AM.  DEC.   103,  WHITNEY  v.  ATLANTIC  A  ST.  li.  R.  CO.   44  ME. 
8«2. 

liiabiUty  of  railroad  lessor  or  lessee  for  injuries. 

Cited  in  Murray  v.  Lehigh  Valley  R.  Co.  66  Conn.  512,  32  L.R.A.  539,  34  Atl. 
506,  holding  railroad  company  running  train  over  road  of  another  company 
under  control  of  latter  liable  for  injuries  to  party  jumping  from  train  to  avoid 
threatened  collision  with  train  of  latter  road. 

Cited  in  note  in  66  L.R.A.  142,  145,  on  liability  of  railway  company  for  acts  of 
independent  contractor  where   injuries  result  from   employer's  nonperformance 
of  absolute  duties  in  respect  to  operation  of  completed  plant. 
<«  Injury  to  property. 

Cited  in  Wyman  v.  Penobscot  &  K.  R.  Co.  46  Me.  162,  holding  defendant 
company  liable  for  injuries  to  plaintiflTs  horses  by  train  operated  on  their  tracks 
under  their  control,  having  failed  to  provide  fences. 

Cited  in  reference  notes  in  75  A.  D.  212,  on  liability  of  railroad  company  for 
injury  to  animals  trespassing  on  track  where  it  is  bound  to  fence  and  maintain 
cattle  guards;  89  A.  D.  539,  on  railroad's  liability  for  injury  to  animals;  39 
A.  S.  R.  138,  on  liability  of  railroad  company  for  killing  stock  at  place  where  fence 
is  not  maintained;  79  A.  D.  396,  on  care  required  of  railroad  in  fencing  track. 

Cited  in  note  in  96  A.  D.  681,  on  railroad  company's  liability  for  injury  to 
animals  trespassing  on  track  when  it  is  bound  to  fence. 
—  Liability  of  lessor  railroad  company  for  Injuries. 

Cited  in  Bean  v.  Atlantic  &  St  L.  R.  Co.  63  Me.  293;  Steams  v.  Atlantic  & 
St.  L.  R.  Co.  46  Me.  95, — holding  lessors  liable  where  plaintiff's  buildings  de- 
stroyed by  fire  communicated  by  one  of  lessee's  engines;  A.  Backus,  Jr.  &  Sons 
v.  Detroit  W.  Transit  &  Junction  R.  Co.  71  Mich.  646,  40  N.  W.  60,  holding 
lessor  of  railroad  liable  in  damages  for  unlawful  use  by  the  lessee  of  the  road; 
Harden  v.  North  Carolina  R,  Co.  129  N.  C.  354,  85  A.  S.  R.  747,  55  L.R.A.  784, 
40  S.  £.  184,  holding  same  where  lessee  negligent  in  the  operation  of  the  road. 

Cited  in  reference  note  in  2  A.  S.  R.  487,  on  liability  of  lessor  of  railroad  for 
negligence  of  lessee. 

Cited  in  notes  in  71  A.  D.  297,  on  liability  of  railroads  for  torts  of  their  les- 
sees; 48  A.  R.  580,  on  railroad's  liability  for  lessee's  negligence;  37  L.R.A.  83 
-85,  on  responsibility  of  grantee  of  public  franchises  for  acts  of  servants  of 
lessee  in  possession  under  unauthorized  contract;  44  L.R.A.  747,  on  effect  of 
authority  to  lease  railroad  on  lessor's  liability  for  injuries  caused  by  negligence 
of  lessee. 

Distinguished  in  Mahoney  v.  Atlantic  &  St.  L.  R.  Co.  63  Me.  68;  Moorshead 
v.  United  Railways  Co.  203  Mo.  121,  100  S.  W.  611    (amrming  119  Mo.  App. 
541,  96  S.  W.  261)  ;  Arrowsmith  v.  Nashville  &  D.  R.  Co.  57  Fed.  165,— holding 
Am.  Dec.  Vol.  IX.— 73. 
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lessors  of  road  leased  by  authority  of  law  not  liable  for  injuries  to  passenger 
due  to  negligence  of  lessees  of  road. 

Disapproved  in  Illinois  C.  R.  Co.  v.  Kanouse,  39  111.  272,  89  A.  D.  307,  holding 
lessees  of  road  liable  for  injuries  to  stock  because  of  failure  to  fence  as  required 
by  law,  though  they  only  had  right  to  run  trains. 
Duty  of  railroad  company  to  fence  track. 

Cited  in  reference  notes  in  72  A.  D.  702,  on  obligation  of  railroad  to  fence  its 
track;  76  A.  D.  212,  on  duty  of  railroad  company  to  keep  its  tracks  inclosed; 
74  A.  D.  728,  on  railroad's  liability  for  failure  to  construct  fences. 

Cited  in  notes  in  9  L.R.A.(N.S.)  355,  on  duty  of  railroad  to  fence  right  of  way; 
44  L.R.A.  755,  756,  on  effect  of  lease  or  other  contract  upon  failure  of  lessee's 
duty  to  fence. 

69  AM.  DEC.    107,  BERRY  v.  BILLINGS,   44   ME.   416. 
Meaning  of  "premises''  in  deed. 

Cited  in  Sands  v.  Kaukauna  Water  Power  Co.  115  Wis.  229,  91  N.  W.  679, 
on  technical  meaning  of  word  "premises"  as  used  in  a  deed. 
Office  of  habendum  clause  of  deed. 

Cited  in  reference  notes  in  94  A.  D.  369,  on  office  of  premises  and  habendum 
clauses  of  deed;  34  A.  S.  R.  164,  on  construction  of  habendum  clause  of  deed. 

Cited  in  note  in  14  £.  R.  C.  787,  788,  on  necessity  of  habendum  clause  in 
deed  of  conveyance  and  right  to  resort  to  habendmn  to  ascertain  intention  of 
grantor. 

Sufficiency  of  deed. 

Cited  in  Hardie  v.  Andrews,  13  N.  Y.  Civ.  Proc.  Rep.  413,  holding  deed  omit- 
ting name  of  grantee  from   part  preceding  the   habendmn   clause   sufficient  if 
stated  in  such  clause. 
Effect  of  habendum  as  qualifying:  the  premises. 

Cited  in  Utter  v.  Sidman,  170  Mo.  284,  70  S.  W.  702,  holding  life  estate  cre- 
ated in  grantee  with  remainder  in  her  bodily  heirs  where  the  premises  were 
"grant,  bargain,  sell  and  convey"  to  a  named  grantee  and  the  habendum  to  her 
and  "her  bodily  heirs;"  McLeod  v.  Tarrant,  39  S.  C.  271,  20  L.R.A.  846,  17  S.  E. 
773,  on  grantee  named  in  habendum  as  true  grantee  where  none  named  in 
premises. 

Cited  in  reference  note  in  94  A.  D.  369,  on  effect  of  repugnancy  between  prem- 
ises and  habendum  clause  in  deed. 

Cited  in  notes  in  111  A.  S.  R.  774,  on  clause  in  premises  controlling  repugnant 
clause  in  habendum  of  deed;  12  L.R.A.(N.S.)  963,  on  effect  of  other  language  in 
deed  to  cut  down  estate  conveyed  by  granting  clause. 
Appurtenances  as  passing  without  specific  mention. 

Cited  in  reference  notes  in  64  A.  S.  R.  110,  on  appurtenances 
passing  by  deed;  64  A.  S.  R.  110,  on  easements  in  other  land  passing  by  deed. 

Cited  in  notes  in  81  A.  S.  R.  765,  on  appurtenances  passing  without  specific 
mention;  59  L.R.A.  832,  on  grant  of  right  to  dam  back  water  of  stream  for 
purpose  of  flowage  privileges. 

69  AM.  DEC.   Ill,  CHILDS  v.  WYMAN,  44  ME.   4 S3. 
Liability  of  irregular  indorser  as  an  original  promisor. 

Cited  in  Burton  &  Co.  v.  Hansford,  10  W.  Va.  470,  27  A.  R.  671;  Rothschild  T. 
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Oris,  31  Micb.  160,  18  A.  R.  171, — holding  party  indorsing  note  at  request  of 
maker,  at  its  inception,  to  a  third  person  liable  thereon  as  an  original  promisor; 
Moore  v.  McKenney,  83  Me.  80,  23  A.  S.  R.  753,  21  Atl.  749,  holding  party  sign- 
ing note  on  back  on  blank,  and  not  being  the  payee  prima  facie  liable  on  the 
note;  Bradford  v.  Prescott,  85  Me.  482,  27  Atl.  4^,  holding  one  not  a  party  to  a 
note  and  signing  in  blank  without  dating  indorsement  prima  facie  liable  as  orig- 
inal promisor  signing  at  inception  of  note;  Camp  v.  Sinmions,  62  Ga.  73,  on 
liability  of  indorser  as  an  original   promisor. 

Cited  in  reference  notes  in  72  A.  D.  89,  on  liability  of  party  other  than  payee 
placing  name  on  back  of  note  before  delivery;  91  A.  D.  710,  on  liability  of  one 
indorsing  note  before  delivery  to  payee;  92  A.  D.  102,  on  effect  of  indorsement  in 
blank  of  promissory  note  by  person  other  than  payee  or  holder. 

Cited  in  notes  in  3  A.  D.  574,  on  presumption  where  note  has  blank  indorsement 
of  one  not  payee;  29  A.  D.  298,  on  indorsement  in  blank,  of  note  by  person  other 
than  payee  or  holder;  71  A.  D.  762,  on  liability  as  original  promisor  of  person 
writing  his  name  on  back  of  note  before  delivery;  72  A.  S.  R.  677,  on  effect  of 
indorsement  by  stranger  before  delivery;  18  L.R.A.  33,  on  liability  of  stranger 
who  indorses  conmiercial  paper  before  delivery. 
Presumption  as  to  time  of  making  of  indorsement. 

Cited  in  reference  note  in  96  A.  D.  388,  on  presumption  as  to  date  of  undated 
indorsement. 

Cited  in  note  in  18  L.R.A.  35,  on  presiunption  as  to  date  of  signature  where 
indorsement  of  stranger  is  without  date. 

Distinguished  in  Good  v.  Martin,  95  U.  S.  90,  24  L.  ed.  341,  34  Phila.  Leg.  Int. 
419,  holding  presumption  that  indorsement  on  back  of  note  was  made  at  time  of 
making  note  might  be  rebutted  by  parol  proof. 

Disapproved  in  Johnston  v.  McDonald,  41  S.  C.  81,  19  S.  C.  66,  holding  name 
of  a  third  person  indorsed  on  a  note  from  one  party  to  another  raises  no  pre- 
sumption that  such  indorsement  was  written  before  delivery  of  the  note. 
Effect  of  endorsement  * 'without  recourse.** 

Cited  in  reference  note  in  84  A.  D.  725,  on  effect  of  indorsement  "without  re- 
course." 

Cited  in  notes  in  87  A.  D.  389,  on  effect  of  indorsement  "without  recourse;*' 
12  L.R.A.  371,  on  indorsement  and  transfer  of  conmiercial  paper  without  recourse. 
Order  of  liability  of  parties  to  note. 

Cited  in  note  in  4  E.  R.  C.  650,  on  order  of  liability  of  parties  to  bill  or  note. 

«9  AM.  DEC.  112,  SMAIiliSY  v.  WIGHT,  44  ME.  442. 
Indorsement  as  necessary  to  recover  on  a  note  to  order. 

Cited  in  Tucker  v.  Tucker,  119  Mass.  79,  holding  assignment  by  payee  of  a 
promissory  note  of  all  his  right  therein,  without  indorsement  does  not  prevent 
the  maintenance  of  an  action  upon  the  note  in  the  name  of  the  payee;  Jenkins 
v.  Sherman,  77  Miss.  884,  28  So.  726,  on  indorsement  being  the  act  by  which  title 
to  bills  and  notes  is  passed. 

Cited  in  reference  notes  in  81  A.  D.  311,  on  necessity  for  indorsement  to 
validity  of  note  payable  to  order  or  bearer  and  delivered  to  another;  92  A.  D. 
520,  on  how  bills  and  notes  payable  to  order  negotiated;  95  A.  D.  93,  on  necessity, 
sufficiency,  and  effect  of  indorsement. 

Distinguished  in  Durgin  v.  Bartol,  64  Me.  473,  holding  in  action  by  payee 
on  note  payable  to  his  order  indorsement  not  necessary  to  maintain  action. 
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—  Notes  payable  to  maker's  order. 

Cited  in  Harnett  v.  Holdredge,  73  Neb.  670,  119  A.  S.  R.  905,  103  N.  W.  277; 
Woodbury  v.  Woodbury,  47  N.  H.  11,  90  A.  D.  555;  Stevens  v.  Parsons,  80  Me. 
351,  14  Atl.  741, — ^holding  endorsement  necessary  before  action  could  be  main- 
tained on  note  payable  to  ordbr  of  maker;  Lowrie  v.  Zunkel,  49  Mo.  App.  153, 
holding  note  payable  to  order  of  maker  a  nullity  till  negotiated  by  indorsement 
and  delivery;  Pettyjohn  v.  National  Exch.  Bank,  101  Va.  Ill,  43  S.  E.  203,  hold- 
ing same  where  note  by  firm  was  made  payable  to  order  of  one  of  firm;  First 
Nat.  Bank  v.  Payne,  111  Mo.  291,  33  A.  S.  R.  520,  20  S.  W.  41,  on  necessity  of 
indorsement  of  note  made  payable  to  maker. 

Cited  in  reference  note  in  77  A.  D.  174,  on  effect  of  making  a  note  or  bill  pay- 
able to  order  of  maker. 

Negotiability  of  bills  and  notes. 

Cited  in  reference  notes  in  85  A.  D.  449,  on  negotiability  of  notes  at  common 
law;  89  A.  D.  236,  on  negotiability  of  bill  of  exchange. 

«9  AM.  DEO.   115,  state:  y.  lilBBT,  44  ME.  4«9. 
Proof  of  marria^re  by  admission. 

Cited  in  Laughlin  v.  Eaton,  54  Me.  156,  holding  admissions  of  marriage  by 
plaintiff  competent  evidence  in  support  of  plea  in  abatement  for  nonjoinder  of 
husband. 

Cited  in  note  in  12  L.R.A.  838,  on  admissibility  of  declarations  as  to  marriage. 

—  In  trial  for  bigamy. 

Cited  in  State  v.  Wylde,  110  N.  C.  600,  15  S.  E,  6;  Dumas  v.  State,  14  Tex. 
App.  464,  46  A.  R.  241 ;  Miles  v.  United  States,  103  U.  S.  304,  26  L.  ed.  481,— 
holding  on  indictment  for  bigamy  the  first  marriage  may  be  proved  by  admis- 
sions of  the  prisoner;  State  v.  Hughes,  35  Kan.  626,  57  A.  R.  195,  12  Pac  28, 
holding  same  where  coupled  with  cohabitation  and  repute. 

Cited   in  note   in  36   A.   R.  24,  on   sufficiency  of  defendant's   admissions  to 
establish  his  first  marriage  in  prosecution  for  bigamy. 
Admissibility  of  circumstantial  evidence  to  prove  a  prior  marriage. 

Cited  in  Camden  v.  Belgrade,  75  Me.  126,  46  A.  R.  364,  holding  proof  of  the 
due  solemnization  of  a  marriage  ceremony  would  not  suffice  in  civil  action  to  ex- 
clude circumstantial  evidence  of  the  existence  of  a  previous  marriage  of  one  of 
the  persons  to  third  person  still  living. 
Snfllciency  of  proof  of  former  marriage  in  criminal  case. 

Cited  in  notes  in  48  A.  D.  116,  on  evidence  of  marriage  in  criminal  cases; 
47  A.  S.  R.  230,  on  sufliciency  of  proof  of  former  marriage  in  prosecution  for 
bigamy;  17  E.  R.  C.  176,  on  sufficiency  in  prosecutions  for  bigamy  of  showing 
that  first  marriage  was  valid  common-law  marriage. 
Mode  of  proving  marriage  in  prosecution  for  adultery. 

Cited  in  reference  note  in  102  A.  S.  R  658,  on  mode  of  proving  marriage  in 
prosecution  for  adultery. 

«9  AM.  DEO.  118,  CROCKER  v.  GUIililFER,  44  ME    491. 
Conversion  by  bailee. 

Cited  in  Badger  v.  Hatch,  71  Me.  562,  holding  bailee  liable  for  conversion 
where  he  appropriated  note  left  in  his  care  for  particular  purpose  to  his  own  use; 
DeVoin  v.  Michigan  Lumber  Co.  64  Wis.  616,  64  A.  R.  649,  25  N.  W.  552,  holdinir 
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bailee  liable  for  the  loss  of  a  team  when  the  loss  occurred  while  using  them  in  a 
way  in  which  he  did  not  contract  to  do. 

Cited  in  reference  notes  in  98  A.  D.  441,  on  conversion  by  bailee;  73  A.  D. 
308,  on  right  to  maintain  trover  for  bailed  property  which  bailee  has  used  for 
purpose  not  designated  in  contract  of  bailment;  80  A.  D.  766,  on  liability  of 
bailee  in  trover  for  improper  use  of  bailed  property;  89  A.  D.  791,  on  pledgeor's 
remedies  against  pledgee  for  conversion  of  pledge;  35  A.  S.  R.  874,  on  sale 
of  property  by  bailee. 

Cited   in   note   in   32   A.   S.    R.    723,   on   liabilities   of   holders   of   collateral 
security. 
What  amonnts  to  conversion. 

Cited  in  Daggett  v.  Davis,  63  Mich.  35,  51  A.  R.  91,  18  N.  W.  548,  holding 
withholding  of  a  certificate  of  stock  may  amount  to  a  conversion  of  the  cer- 
tificate. 

Cited  in  reference  note  in  73  A.  D.  308,  on  bailee's  unauthorized  pledge  or 
sale  of  another's  property  as  conversion. 

Cited  in  notes  in   15  A.  D.   153,  on  what  constitutes  conversion;   43   A.  R. 
518,  on  conversion  by  driving  horse  beyond  point  to  which  it  was  hired  to  go; 
26  L.R.A.  366,  on  liability  of  hirer  for  driving  team  to  place  where  it  was 
not  hired  to  go. 
Effect  of  sale  or  return  airr^enicntfl. 

Cited  in  Hotchkiss  v.  Higgins,  52  Conn.  205,  52  A.  R.  582,  holding  title 
passed  by  delivery  where  innkeeper  ordered  quantity  of  liquor  with  agreement 
to  account  for  part  used,  sending  back  the  remainder ;  State  v.  Betz^  207  Mo.  589, 
106  S.  W.  64,  holding  delivery  of  an  article  at  a  fixed  price  to  be  paid  for  or 
returned  constitutes  a  sale ;  Strauss  Saddlery  Co.  v.  Kingman,  42  Mo.  App. 
208,  distinguishing  between  contract  for  sale  or  return  and  option  to  purchase; 
Re  Landis,  151  Fed.  896,  on  treatment  of  contract  of  "sale  or  return''  as  present 
sale. 

Cited  in  note  in  94  A.  S.  R.  254,  on  contract  of  "sale  or  return." 
Conditional  sale. 

Cited  in  reference  notes  in  93  A.  D.  233,  on  effect  of  sale  of  goods  reserving 
title  in  vendor  until  payment  of  price;  04  A.  D.  677,  as  to  when  sale  is  con- 
ditional ;  46  A.  S.  R.  295,  on  what  constitutes  a  conditional  sale. 

Cited  in  note  in  37  L.  ed.  U.  S.  1094-1095,  on  conditional  sale  of  personal 
property. 

—  Effect  on  title. 

Cited  in  reference  notes  in  74  A.  D.  313,  on  conditional  sale  as  causing 
title  to  remain  in  seller;  77  A.  D.  244,  as  to  who  has  title  in  case  of  conditional 
sale  of  goods. 

—  Rights  of  purchaser  from  vendee. 

Cited  in  reference  note  in  92  A.  D.  317,  on  right  of  vendee  in  conditional 
sale  to  pass  title  to  bona  fide  purchaser. 

Cited  in  note  in  3  A.  S.  R.  198,  on  effect  of  purchase  of  chattels  from  vendee 
in  conditional  sale. 
Place  where  sale  Is  deemed  complete. 

Cited  in  reference  note  in  30  A.  S.  R.  348,  on  place  where  sale  is  deemed  com- 
plete. 
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«9  A»f.  DEC.  128,  BERRY  v.  GRIFFIN,  10  MD.  27. 
Payment  by  promissory  note  as  extinguishing  tlebt. 

Cited  in  Meek  v.  Parker,  C3  Ark.  367,  58  A.  S.  R.  118,  38  S.  W.  900,  holding 
rignt  to  lien  for  materials  furnished  for  improvement  of  land  not  lost  by 
acceptance  of  note  in  settlement  of  the  account;  Hoopes  v.  Strasburger,  37  Md. 
390,  11  A.  R.  538,  holding  original  debt  extinguished  where  party  takes  note 
as  absolute  payment  with  agreement  to  run  the  risk  of  its  being  paid;  H.  F. 
Cady  Lumber  Co.  v.  Great  American  Exposition,  4  Neb.  (Unof.)  268,  93  N.  W.  961, 
holding  receipt  by  cashier  of  creditor  reciting  that  a  certain  note  was  taken 
'4n  payment  on  account"  and  amount  thereof  credited  on  the  books,  not  con- 
clusive of  payment;  Feanster  v.  Wi throw,  12  W.  Va.  611,  holding  debt  not 
extinguished  by  tUe  giving  of  a  note  with  a  receipt  "in  full;"  Re  Hurst,  1  Flipp. 
462,  Fed.  Cas.  No.  6925,  on  receipt  by  creditor  from  debtor  of  promissory  note 
as  extinguishment  of  antecedent  debt. 

Cited  in  reference  notes  in  71  A.  D.  347,  as  to  when  taking  of  negotiable  paper 
for  pre-existing  debt  is  a  satisfaction  thereof;  80  A.  D.  149,  on  promissory 
note  given  for  pre-existing  debt  as  extinguishing  original  claim;  1  A.  S.  R.  485, 
on  note  for  pre-existing  debt  as  pa>'ment;  8  A.  S.  R.  841;  9  A.  S.  R.  842, — 
on  taking  note  of  debtor  or  of  third  person  for  pre-existing  debt  as  payment. 

—  Renewal  notes. 

Cited  in  Hopkins  v.  Boyd,  11  Md.  107,  holding  party  might  maintain  action 
on  original  note  given  though  others  were  given  in  renewal  thereof;  Merriman 
V.  Social  Mfg.  Co.  12  R.  I.  176,  on  payment  of  notes  by  the  giving  of  new  ones 
with  a  surrender  of  the  old  notes. 

—  Note  of  third  person  generally. 

Cited  in  Banty  v.  Basnett,  12  W.  Va.  772;  Haines  v.  Pearce,  41  Md.  221,— 
on  the  taking  of  a  bill  or  order  on  a  third  person  in  payment  of  an  antecedent 
debt  as  operating  to  extinguish  the  debt;  First  Nat.  Bank  v.  Newton,  10  Colo. 
161,  14  Pac.  428,  holding  old  members  of  firm  remained  liable  on  a  debt  repre- 
sented  by  a  promissory  note  though  new  firm  gave  note  in  payment  of  such 
old  note. 

Cited  in  reference  note  in  35  A.  S.  R.  817,  on  acceptance  of  note  of  third 
person  as  payment. 

Distinguished  in  Omaha  Brewing  Asso.  v.  Tillenburg,  2  Neb.  (Unof.)  280, 
96  N.  W.  108,  where  making  of  note  by  third  person  was  a  part  of  the  original 
agreement  and  holding  other  promisor  not  liable  for  amount  of  note. 

—  Notes  of  third  person  in  renewal  or  substitution. 

Cited  in  Mailhouse  v.  Frazier,  25  Md.  96,  holding  party  relieved  from  liability 
on  a  debt  where  the  security  given  was  surrendered  and  the  security  of  another 
party  substituted  as  purchjiser  accepted  in  lieu  thereof. 
Refusal  of  instructions  as  error. 

Cited  in  Boyden  v.  Fitchburg  R.  Co.  72  Vt.  89,  47  Atl.  409,  holding  court 
properly  refused  to  give  a  charge  part  of  which  was  unsound  as  a  proposition 
of  law. 

Cited  in  note  in  99  A.  D.  128,  on  when  instructions  requested  should  be 
refused. 

69  AM.  DEC.   126,  SASSCER  v.  WHITEI.Y,   10  MD.  98. 
Presumption  as  to  residence  of  parties  to  negotiable  paper. 

Cited   in   Reier   v.   Strauss,   54   Md.   278,   39   A.   R.   390,  holding  notary  in 
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giving  indorser  notice  of  non-payment  may  presume  that  he  is  still  resident  of 
ijitj-    where   note  executed   and   dated,   it  appearing  he  resided  there  for   some 
time  after  and  retained  his  sign  at  place  of  business  and  name  in  directory. 
Place  for  demand  of  payment  of  note. 

Cited  in  Selden  v.  Washington,  17  Md.  379,  79  A.  D.  659,  holding  demand 
of  payment  of  a  note  sufficient,  being  made  payable  at  no  particular  place, 
when  presented  at  bank  in  city  where  dated,  the  maker  being  a  resident  of 
another  state;  Stay  lor  v.  Ball,  24  Md.  183,  holding  court  properly  refused  instruc- 
tion requiring  demand  of  payment  of  the  maker  at  his  place  of  business  or  resi- 
dence independent  of  whether  notary  had  knowledge  of  the  same. 

Cited  in  reference  note  in  74  A.  D.  607,  on  where  demand  of  payment  of  note 
must  be  made. 
Necessity  of  diligence  to  learn  residence  of  parties  to  dishonored  paper. 

Cited  in  Moore  v.  Hardcastle,  11  Md.  4^6,  holding  notice  of  protest  insufficient 
where  notice  was  sent  to  indorser  at  wrong  postoffice^  no  inquiry  having  been 
made  as  to  his  address. 

«9  AM.  DEC.    12»,  BUCKEY  ▼.  SNOUFFER,    10  MD.    149. 
Property  of  bankrupt  as  in  custody  of  law. 

Cited  in  reference  note  in  73  A.  D.  616,  on  property  of  applicant  for  benefit 
of  insolvent  law  being  in  custody  of  law  for  benefit  of  creditors. 

Distinguished  in  Dowler  v.  Cushwa,  27  Md.  358,  holding  property  in  hands 
of  creditor  not  within  custody  of  law  where  held  prior  to  application  for  benefit 
of  insolvency  laws. 
—  Amenability  to  distress  for  rent. 

Cited  in  Ke  Bishop,  153  Fed.  304,  holding  landlord  precluded  from  enforcing 
hjs  rent  claim  by  distress  on  adjudication  of  bankruptcy  against  the  tenant; 
Fox  v.  Merfeld,  81  Md.  80,  31  Atl.  583,  holding  property  of  tenant  could  not  be 
taken  under  distress  for  rent  due  after  application  in  insolvency;  Re  Appold, 
6  Phila.  469,  Fed.  Cas.  No.  499,  on  whether  goods  in  the  hands  of  assignee 
in  bankruptcy  are  distrainable  for  rent. 

Cited  in  reference  note  in  30  A.  S.  R.  367,  on  liability  of  insolvent  for  rent. 

Distinguished   in   Re  Gerson,  8   Pa.   Dist.   R.   277,   holding  landlord  entitled 
out  of  proceeds  of  personal  property  in  hands  of  receiver  in  bankruptcy  to  priority 
of  payment  for  rent  due  at  time  of  filing  of  petition  in  bankruptcy,  though 
distress  not  levied  until  afterwards. 
Rent  as  a  lien  on  personalty. 

Cited  in  Myers  v.  Smith,  27  Md.  91,  holding  rent  no  lien  on  personal  property 
until  the  levying  of  the  distress  warrant ;  The  Raleigh,  2  Hughes,  44,  Fed.  Cas.  No. 
11,539,  on  distress  warrant  as  proceeding  for  obtaining  or  enforcing  lien. 
Subjection  of  personalty  of  tenant  to  rent. 

Cited  in  Gaither  v.  Stockbridge,  67  Md.  222,  9  Atl.  632,  holding  landlord  has 
no  such  claim  for  rent  as  to  enable  to  pursue  removed  property  foi  rent  sub- 
sequently becoming  due. 

419  AM.  DEC.  ISS,  KOEOHIiEPT  v.  HOOK,   10  MD.   178. 

Validity  of  Judgment  uncertain  as  to  which  defendant  was  charged. 

Cited  in  Hodges  v.  Robbins,  23  Tex.  Civ.  App.  57,  66  S.  W.  565,  on  validity 
of  judgment  against  two  or  more  defendants  when  in  terms  against  defendant 
in  the  singular  only. 


Digitized  by 


Google 


69  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  11(50 

Partner*8  authority  to  confess  Judgement  ag^alnst  firm. 

Cited  in  reference  note  in  99  A.  D.  277,  on  authority  of  partner  to  confess 
judgment  against  firm.  » 

«9  AM.  DEC.   185,  RIDER  v.   GRAY,    10  3fD.   282. 
Right  to  specific  performance  of  contract. 

Cited  in  Shriver  v.  Seiss,  49  Md.  384,  refusing  specific  performance  of  contract 
for  sale  of  land  when  nothing  to  show  -that  defendant  had  no  adequate  remedy 
at  law  and  rights  of  third  parties  having  intervened;  Wood  v.  Dickey,  90  Va. 
160,  17  S.  E.  818,  refusing  to  decree  specific  contract  for  resale  of  land  which 
was  annexed  to  prior  sale  after  compliance  of  vendee  with  terms  of  contract  of  sale. 

Cited  in  reference  notes  in  72  A.  D.  606,  on  specific  performance  of  contracts 
uncertain  in  their  terms;  88  A.  D.  490,  on  mutuality  of  contract  as  condition 
precedent  to  specific  performance;  90  A.  D.  616,  on  decree  of  specific  performance 
when  remedy  is  not  mutual,  or  one  party  only  is  bound  by  the  agreement;  96 
A.  D.  690,  on  requisites  to  specific  performance  of  contract. 
Right  to  compensation  on  refusal  of  specific  i>erformance. 

Cited  in  Powell  v.  Higley,  90  Ala.  103,  7  So.  440,  holding  on  refusal  of 
specific  performance  of  contract  for  sale  of  land  where  purchaser  had  entered  and 
made  improvements  and  having  no  adequate  remedy  at  law  a  decree  for  compensa- 
tion may  be  made  him ;  Powell  v.  Young,  45  Md.  494,  holding  same  where  bill  for 
specific  performance  also  prayed  for  general  relief;  McCurley  v.  McCurley,  61  Md. 
436,  holding  on  prayer  for  specific  performance  or  alternative  relief  in  money 
equivalent  the  latter  would  be  granted  when  specific  performance  would  be  at- 
tended with  difficulty. 

Cited  in  reference  note  in  43  A.  S.  R.  803,  on  allowance  of  damages  in  suit 
for  specific  performance. 
Right  to  question  decree  of  lower  court  on  appeal. 

Cited  in  Powell  v.  Young,  4.5  Md.  494,  holding  appealing  defendant  could  not 
question  terms  of  decree  decided  against  complainant. 
Sufficiency  of  memorandum  to  satisfy  statute  of  frands. 

Cited  in  Ballou  v.  Sherwood,  32  Neb.  666,  49  N.  W.  790  (dissenting  opinion), 
on  sufficiency  of  memorandum  to  satisfy  the  statute  of  frauds. 
Compliance  with  decree  as  precluding  appeal. 

Cited  in  note  in  13  A.  D.  550,  on  compliance  with  equitable  decree  as  preclud- 
ing appeal. 

69  AM.  DEC.  140,  EICHEIiBERGER  v.  MURDOCH,  10  MD.  37r.. 
Enforcement  of  contract  for  another's  benefit. 

Cited  in  note  in  71  A.  S.  R.  184,  198,  on  third  person's  right  to  enforce  contract 
for  his  benefit. 
Application  of  collateral  securities  to  items  of  general  debt.  . 

Cited  in  Mechanics  &  T.  Bank  v.  Livingston,  6  Misc.  81,  20  N.  Y.  Supp.  25. 
holding  negotiable  note  transferred  as  collateral  security  for  a  general  accou.nc 
may  be  applied  to  any  debt  of  the  account. 

Cited  in  notes  in  49  A.  D.  734,  as  to  what  obligations  may  be  secured  ly 
pledge;  32  A.  S.  R.  717,  for  ivhat  purpose  collateral  security  may  be  held. 
Effect  of  order  drawn  on  fund  to  work  assignment. 

Disapproved  in  First  Nat.  Bank  v.  Kimberland,  16  W.  Va.  555,  holding  order 
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drawn  on  a  particular  fund  for  a  sum  not  equal  to  such  fund  operated  as  an 
equitable  assignment  of  the  fund  pro  tanto. 

«9   AM.   DEC.    145,  ROBEIRTSON  v.   AMERICAN  HOMESTEAD  ASSO. 

10  MD.  397. 
Validity  of  mortgage  uncertain  as  to  amount  and  time  when  due. 

Cited  in  Franz  v.  Teutonia  Bldg.  Asso.  24  Md.  259,  holding  mortgage  to  loan 
association  not  void  because  of  uncertainty  of  amount  and  of  time  where  mort- 
gagor is  member  of  association. 
Meaninic  of  word  '^mortgage.*' 

Cited  in  Faust  v.  Twenty-Third  German  American  Bldg.  Asso.  84  Md.  186, 
35  Atl.  890,  holding  amount  advanced  on  mortgage  by  member  of  loan  associa- 
tion upon  the  value  of  his  shares  not  regcrded  as  mortgage  debt  for  purposes 
of  taxation  of  mortgage  debts;  Salisbury  Permanent  Bldg.  A  L.  Asso.  v.  Wicomico 
County,  86  Md.  615,  39  Atl.  425,  holding  investments  in  mortgages  to  loan 
associations  not  taxable;  Lister  v.  Log  Cabin  Bldg.  Asso.  38  Md.  115,  on  nature 
of  mortgage  executed  by  share  holder  to  loan  or  building  association. 
Adjnstments  of  accounts  between  borrowing  stoclcholder  and  building 
and  loan  society. 

Cited  in  Manorita  v.  Fidelity  Trust  A  Loan  Co.  101  Fed.  8,  holding  in 
adjusting  accounts  of  a  borrowing  stockholder  of  insolvent  trust  and  loan  com- 
pany, he  will  be  credited  with  all  payments  made  but  required  to  contribute 
pro  rata  to  the  losses;  Washington  Nat.  Bldg.  A  L.  Invest.  Asso.  v.  Stanley, 
38  Or.  319,  84  A.  S.  R.  793,  68  L.R.A.  816,  63  Pac.  489;  Baltimore  Home  Mut. 
Bldg.  Asso.  v.  Thursby,  58  Md.  284, — ^holding  amount  of  excessive  interest  al- 
ready paid  should  be  accounted  to  credit  of  borrower;  Sawtelle  v.  North  Amer- 
ica Sav.  Loan  &  Bldg.  Co*.  14  Utah,  443,  48  Pac.  211;  People's  Bldg.  Loan  &, 
Sav.  Asso.  V.  Fowble,  17  Utah,  122,  53  Pac.  999, — ^holding  funds  received  in 
payment  as  premiums  on  the  stock  must  be  applied  in  reduction  of  the  debt; 
Pfeister  v.  Wheeling  Bldg.  Asso.  19  W.  Va.  676,  on  nature  of  redemption  of  a 
share  of  building  association. 

Annotation  cited  in  Southern  Bldg.  &  L.  Asso.  v.  Anniston  Loan  &  T.  Co.  101 
Ala.  582,  46  A.  S.  R.  138,  29  L.R.A.  120,  15  So.  123,  holding  stockholder  of 
loan  association  pledging  stock  for  loan  with  provision  of  forfeiture  of  stock 
on  nonpayment  of  interest  or  instalments  due  on  stock  not  entitled  to  have 
debt  abated  to  extent  of  payments  made  prior  to  default;  Randall  v.  National 
Bldg.  Loan  &  Protection  Union,  42  Neb.  809,  29  L.R.A.  133,  60  N.  W.  1019, 
holding  payments  upon  stock  should,  in  an  accounting  of  the  amount  due  on  the 
mortgage,  be  treated  as  payments  pro  tanto  on  the  loan. 

Cited  in  reference  note  in  54  A.  S.  R.  862,  on  application  of  forfeited  stock 
on  loan  by  building  and  loan  association. 

Cited  in  note  in  29  L.R.A.  126,  on  right  to  apply  payments  made  on  stock 
in  building  and  loan  association  on  terminatiug  plan  on  mortgage  given  by 
same  member. 

—  Determination  of  present  amount  due  in  satisfaction  of  sums  secured 
by  mortgage. 

Cited  in  Cincinnati  German  Bldg.  Asso.  No.  3  v.  Flach,  1  Cin.  Sup.  Ct.  Rep. 
408;  Haigh  v.  United  States  Bldg.  Land  &  L.  Asso.  19  W.  Va.  792;  Roberts 
V.  American-  Bldg.  &  L.  Asso.  62  Ark.  572,  54  A.  S.  R.  300,  33  L.R.A.  744,  30 
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S.  W.  1085, — holding  present  value  of  sums  to  become  payable  plus  averages 
accrued  is  amount  due  to  association;  Georgia  State  Bldg.  &  L.  Asso.  v.  Ameri- 
can Invest.  &  L.  Co.  101  Ga.  413,  29  S.  E.  299,  holding  in  determination  of  amount 
due  from  borrower  credit  should  be  given  him  for  instalments  already  paid; 
Shannon  v.  Howard  Mut.  Bldg.  Asso.  36  Md.  383,  on  method  of  ascertaining 
the  amount  due  on  mortgage  to  building  association;  Laidley  v.  Cram,  96  Mo. 
App.  580,  70  S.  W.  912,  on  methods  of  computing  present  amount  due;  Border 
State  Perpetual  Bldg.  Asso.  v.  McCarthy,  57  Md.  555,  on  determination  of 
amount  due  in  settlement  of  mortgage  to  building  association. 

Cited  in  reference  notes  in  46  A.  S.  R.  145,  on  foreclosure  and  ascertaining 
amount  due  on  mortgages  to  loan  association;  54  A.  S.  R.  314,  on  ascertain- 
ment of  amount  due  on  mortgage  to  building  and  loan  association. 

Distinguished  in  Low  Street  Bldg.  Asso.  No.  6  v.  Zucker,  48  Md.  448,  holding 
in  determining  amount  due  where  building  association  insolvent,  the  mort- 
gagor can  be  charged  only  with  sum  advanced  with  interest  to  date  of  stating 
account  less  weekly  dues  with  interest  paid;  Oak  Cottage  Bldg.  Asso.  No.  2  v. 
Eastman,  31  Md.  556,  holding  amount  due  is  sum  borrowed  after  deduction  of 
dues  paid  in  and  the  addition  of  bonus  provided  for. 
—  Determination  of  expiration  of  mortj^age  contract. 

Explained  in  McCahan  v.  Columbia  Bldg.  Asso.  40  Md.  226,  holding  articles 
of   incorporation   and   constitution   of   association  might   be   examined   for   the 
purpose  of  determining  when  the  mortgage  contract  terminated. 
Sufliciency  of  Terlflcatfon  of  amonnt  due  in  foreclosure  bill. 

Cited  in  Brooks  v.  Hays,  24  Md.  507,  holding  sworn  statement  of  amount 
due,  filed  by  the  mortgagee  with  his  petition  after  the  forfeiture  and  before  the 
time  of  sale   sufficient  verification   of  the   amount  due. 
Contract  between  loan  association  and  stockholder  as  nsurious. 

Cited  in  Baltimore  Permanent  Bldg.  &  Land  Soc.  v.  Taylor,  41  Md.  409, 
holding  mortgage  usurious  which  provided  for  payment  of  interest  on  the  par 
value  of  stock  which  was  considerably  in  excess  of  the  sum  actually  received; 
Commercial  Bldg.  &  L.  Asso.  v.  Mackenzie,  85  Md.  132,  36  Atl.  754,  holding 
contract  usurious  where  borrower  was  compelled  to  pay  interest  for  full  amount 
borrowed  for  a  period  before  he  received  all  of  the  loan;  McDonnell  v.  De  Soto 
Sav.  &  Bldg.  Asso.  176  Mo.  250,  97  A.  S.  R.  592,  75  S.  W.  438,  holding  loan 
subject  to  defense  of  usury  where  by-laws  of  loan  association  fixed  arbitrary 
rate  of  interest;  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  293,  on  treat- 
ment of  contract  between  loan  association  and  stockholder  thereof  as  usurious; 
Martin  v.  Nashville  Bldg.  Asso.  2  Coldw.  418,  on  eft'ect  of  members  of  loan 
association  being  charged  usurious  interest  on  their  loans. 

Cited  in  reference  notes  in  70  A.  S.  R.  204,  on  usury  by  building  and  loan 
association;  82  A.  S.  R.  263,  on  usury  by  loan  associations;  56  A.  S.  R.  822; 
B4  A.  S.  R.  811, — on  usurious  transaction  by  building  and  loan  associations; 
97  A.  S.  R.  609,  on  usury  by  building  and  loan  association  in  exacting  pre- 
miums; 108  A.  S.  R.  271,  on  exaction  by  loan  association  of  the  premiums  in  ex- 
cess of  lawful  rate  of  interest  as  usury;  116  A.  S.  R.  791,  on  exaction  of  premiums 
in  addition  to  interest  by  building  and  loan  associations  as  usury. 

Cited  in  notes  in  46  A.  S.  R.  200,  201,  on  usury  by  building  and  loan  associa- 
tions; 83  A.  D.  612,  613  on  building  and  loan  association  contracts  as  usury; 
IS  L.R.A.  131,  on  contracts  of  building  and  loan  associations  held  usurious. 

Distinguished  in   Williar  v.   Baltimore   Butchers*   Loan   &   Annuity  Asso.  45 


Digitized  by  VjOOQ IC 


11G3  NOTES  ON  AMERICAN  DECISIONS.  [145-166 

Md.   546,  holding  mortgage  usurious  which  provided  for  paymert  of  interest 

on  sum  greater  than  that  loaned. 

Rights  and  liabilities  of  members  of  building  and  loan  associations. 

Annotation  cited  in  Wohlford  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  140  Ind.  662,  29 
L.R.A.  177,  40  N.  £.  694,  on  assessment  of  members  of  association  for  the  pay- 
ment of  debts. 

Cited  in  reference  notes  in  51  A.  S.  R.  794,  on  obligation  of  member  to  pay 
•dues^  after  building  and  loan  association  ceases  to  exist;  53  A.  S.  R.  590,  o:« 
rights  of  members  of  building  and  loan  associations;  64  A.  S.  R.  826,  as  to 
status  of  members  of  loan  association;  53  A.  S.  R.  638,  on  members'  duty  to 
contribute  for  loss  by  building  and  loan  association;  62  A.  S.  R.  379,  on  powers 
of  officers  and  members  of  building  and  loan  associations;  64  A.  S.  R.  415,  on 
rights  and  liabilities  of  members  of  building  and  loan  association;  69  A.  S.  R. 
957,  on  rights  and  liabilities  of  different  classes  of  members  of  loan  association; 
70  A.  S.  R.  227;  64  A.  S.  R.  157, — on  eflfect  of  insolvency  of  building  and  loan 
associations  on  rights  and  liabilities  of  members;  53  A.  S.  R.  638,  on  member's 
right  to  withdraw  from  building  and  loan  association ;  49  A.  S.  R.  523,  on  rights 
of  member  withdrawing  from  building  and  loan  association;  72  A.  S.  R.  239, 
on  right  to  compel  repayment  on  withdrawal  from  loan  association. 
Powers  of  loan  associations. 

Cited  in  reference  notes  in  54  A.  S.  R.  315,  on  right  of  building  and  loan 
association  to  impose  fines;  71  A.  S.  R.  585,  on  powers  of  loan  associations 
and  rights  of  members;  72  A.  S.  R.  254,  on  purchase  of  realty  by  building  and 
loan  association;  87  A.  S.  R.  264,  on  notes  by  loan  associations;  124  A.  S.  R. 
267,  on  enforceability  of  note  given  by  insolvent  loan  association  for  money 
borrowed  to  pay  withdrawing  members. 

Cited   in  note  in  35  L.R.A.  221,  on  provision  in  loan-association  mortgage 
for  payment  of  fine. 
•  Character  of  payments  by  borrower  from  building  associations. 

Cited  in  reference  note  in  17  A.  S.  R.  346,  on  character  of  payments  by  bor- 
rower from  building  association. 

IJaw  of  building  and  loan  associations. 

Cited  in  reference  notes  in  23  A.  S.  R.  201;  66  A.  S.  R.  375;  64  A.  S.  R.  694,— 
on  law  of  building  and  loan  associations;  109  A.  S.  R.  66,  on  features  of  law 
applicable  to  building  and  loan  associations;   2  A.  S.  R.  646,  on  history  and 
objects  of  building  and  loan  associations. 
Dissolution  of  building  and  loan  associations. 

Cited  in  reference  note  in  6  A.  S.  R.  611,  on  dissolution  of  building  and  loan 
associations. 

Elstoppel  to  deny  corporate  existence. 

Cited  in  note  in  81  A.  D.  419,  on  estoppel  to  deny  corporate  existence  by 
contracting  with  corporation. 

«9  AM.  DEC.  1«0,  KELLKNBECK  t.  STATE,  10  MD.  481. 
SulHciency  of  Indictment. 

Cited  in  Kiefer  v.  State,  87  Md.  562,  40  Atl.  377,  holding  indictment  f«)v 
illegally  selling  liquors  on  Sunday  insufficient  in  not  negativing  the  exception  thut 
defendant  was  not  a  hotel  Iceeper  or  if  an  hotel  keeper  that  the  liquor  was 
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not  drunk  in  the  rooms;  Gibson  v.  State,  54  Md.  447,  holding  that  exceptions 
inhering  in  definition  of  the  offense  must  be  negatived. 

Cited  in  reference  notes  in  85  A.  D.  658,  on  use  of  words  constituting  part 
of  description  of  crime  in  indictment;  94  A.  D.  259,  on  necessity  of  indictment 
being  explicit. 
—  Indictment  for  arson. 

Cited  in  reference  note  in  8  A.  S.  R.  430,  on  sufficiency  of  indictment  for  arson. 

Distinguished  in  Gibson  v.  State,  54  Md.  447,  where  one  count  was  good  though 
other  failed  to  negative  that  burned  building  was  a  house. 
Defects  in  Indictment  as  ground  for  reversal. 

Cited  in  Davis  v.  State,  39  Md.  355,  holding  writ  of  error  did  not  properly 
lie,  the  errors  assigned  being  subject  to  demurrer  or  arrest  of  judgment. 

Cited  in  reference  notes  in  88  A.  D.  75,  on  necessity  that  objection  to  indictment 
be  made  by  demurrer ;  48  A.  S.  R.  546,  on  objections  to  indictment. 
What  constitutes  arson. 

Cited  in  note  in  81  A.  D.  74,  as  to  what  constitutes  arson. 

69  AM.  DEC.  170,  ROSE  t.  BEVAN,  10  MD.  4««. 
Injunction  against  debtor  disposing  of  his  property. 

Cited  in  reference  note  in  88  A.  D.  235,  as  to  when  injunction  against  debtor 
disposing  of  his  property  will  be  granted. 

Cited  in  note  in  71  A.  S.  R.  373,  on  right  to  injunction  and  appointment  of 
receiver. 

Right  to  injunction  to  preserve  mortgage  or  lien  on  property. 

Cited  in  Ukiah  Bank  v.  Moore,  106  Cal.  673,  39  Pac.  1071,  holding  injunction 
would  lie  to  preserve  mortgaged  property  from  destruction  though  time  of 
payment  of  mortgage  had  not  arrived;  Bruce  v.  Levering,  23  Md.  288,  holding 
injunction  would  lie  to  restrain  judgment  creditor  from  selling  property  levied 
on,  on  which  there  was  a  prior  mortgage. 
Appointment  of  receiver. 

Cited  in  Ahlhauser  v.  Doud,  74  Wis.  400,  43  N.  W.  169,  holding  receiver  could 
be  appointed  for  moneys  of  debtor  paid  into  court  when  arising  out  of  land. 

Cited  in  notes  in  64  A.  D.  492,  on  right  of  debtor  to  have  receiver  appointed; 
72  A.  S.  R.  61-63,  on  appointment  of  receiver  in  creditors'  suit;  72  A.  S.  R. 
78,  on  appointment  of  receiver  for  mortgaged  property. 
Cliattel  mortgage  as  affecting  after  acquired  property. 

Cited  in  Crocker  v.  Hopps,  78  Md.  260,  28  Atl.  99,  holding  mortgagee  of 
chattels  does  not  by  virtue  of  his  mortgage  become  entitled  to  the  substitutetl 
or  after  acquired  chattels;  First  Nat.  Bank  v.  Lindenstruth,  70  Md.  136.  47 
A.  S.  R.  366,  28  Atl.  807,  holding  provision  in  mortgage  of  chattels  providing 
that  it  should  cover  after  acquired  property  a  nullity;  Williams  v.  Briggs,  11 
R.  I.  476,  23  A.  R.  518,  holding  mortgage  of  personal  property  to  be  afterwards 
acquired  conveys  no  title  to  such  property  when  acquired  unless  possession 
given  to  mortgagee  after  acquisition;  Mallory  v.  Maryland  Glass  Co.  131  Fed. 
Ill,  on  after  acquired  property  as  subject  to  mortgage  lien;  Rodes  v.  Haynes. 
95  Tenn.  673,  33  S.  W.  564,  holding  a  substitution  by  unregistered  agreement  for 
personal  property  described  in  a  trust  deed  of  other  property  of  like  character 
not  mentioned  therein  is  void  as  to  judgment  creditors  of  maker  of  the 
deed. 
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Cited  in  reference  note  Ik  53  A.  S.  R.  154,  on  right  to  proceeds  of  sale  of  mort- 
gaged personalty. 

Cited  in  notes  in  46  A.  D.  712,  716,  on  mortgage  of  after-acquired  prop- 
erty and  of  property  having  only  potential  existence;  76  A.  D.  723,  724,  on 
effect  of  mortgage  on  after-acquired  personal  property;  47  A.  S.  R.  370,  on 
chattel  mortgage  as  embracing  after-acquired,  substituted,  or  intermingled  prop- 
erty; 109  A.  S.  R.  519,  on  invalidity  as  against  creditors  of  mortgage  of  aft«r- 
acquired  stock  of  goods. 

Distinguished  in  Armstrong  v.  Ford,  10  Wash.  64,  38  Pack.  866,  holding 
under  chattel  mortgage  upon  stock  of  goods  providing  for  payment  of  mortgage 
indebtedness  out  of  the  proceeds  of  the  sale  of  the  goods  of  which  mortgagee 
enters  into  possession,  tlje  lien  applies  to  after-acquired  goods  mingled  with 
stock. 
Rights  of  creditor  in  equitable  interest  of  debtor. 

Cited  in  Martin  v.  Jewell,  37  Md.  530;  Mayer  v.  Wilkins,  37  Fla.  244,  19  So. 
632, — holding  equitable  interest  of  party  in  personal  property  not  subject  to 
execution  at  law;  Myers  v.  Amey,  21  Md.  302,  holding  equity  of  redemption 
not  subject  to  seizure  and  sale  under  writ  of  fieri  facias. 

Cited  in  reference  note  in  60  A.  S.  R.  307,  on  levy  of  execution  on  mortgaged 
personal  property. 

Cited  in  notes  in  32  A.  D.  167,  on  equitable  interests  as  not  subject  to 
execution;  11  E.  R.  C.  671,  on  right  to  seize  equitable  interest  on  legal  process. 

Distinguished  in  Shryock  v.  Morris,  75  Md.  72,  23  Atl.  68,  holding  by  statutory 
enactment  equitable  interest  of  judgment  debtor  subject  to  sale  on  execution. 
Right  to  assume  averments  of  bill  as  true. 

Cited  in  Haight  v.  Burr,  19  Md.  130,  holding  averments  of  bill  on  appeal 
must  be  taken  as  true. 

Distinguished  in  Voshell  v.  Hynson,  26  Md.  83,  holding  court  could  not  as- 
sume allegations  of  bill  to  be  true  on  appeal,  where  answer  had  been  filed  and 
testimony  taken. 
effect  of  confusion  of  mortgaged  goods. 

Cited  in  notes  in  54  A.  D.  595,  on  effect  of  confusion  of  mortgaged  goods; 
76  A.  D.  727,  on  renewal,  substitution,  and  commingling  of  mortgaged  goods. 
Sufllciency  of  description  of  goods  in  chattel  mortgage. 

Cited  in  reference  note  in  72  A.  D.  483,  on  sufficiency  of  description  of  goods 
in  chattel  mortgage. 

«9  AM.  DEC.  172,  UHL  ▼.  DIIiTiON,  10  MD.  500. 

liien  or  judgment  as  basis  of  right  to  restrain  debtor  from  disposing  of 
property. 

Cited  in  Hubbard  v.  Hubbard,  14  Md.  356;  Crowell  v.  Horacek,  12  Xeb.  622, 
12  N.  W.  99 ;  State  Bank  v.  Chatten,  59  Kan.  303,  52  Pac.  893, — holding  creditor 
must  reduce  his  claim  to  judgment  before  equity  would  enjoin  del)tor  from 
making  a  conveyance  of  his  property;  Balls  v.  Balls,  69  Md.  388,  16  Atl.  18, 
holding  equity  would  not  at  request  of  holder  of  a  promissory  note  upon  which 
he  had  not  obtained  judgment  enjoin  maker  of  from  conveying  property;  Fred- 
erick County  Nat.  Bank  v.  Shafer,  87  Md.  54,  39  Atl.  320,  holding  general  creditor 
not  entitled  to  order  restraining  the  payment  of  money  by  third  party  to 
debtor,  claim  not  being  reduced  to  judgment. 
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Cited  in  reference  notes  in  88  A.  D.  235,  as  to  when  injunction  against  debtor 
disposing  of  his  property  will  be  granted;  90  A.  D.  296,  on  injunction  and  re- 
ceiver in  creditors'  suit;  91  A.  D.  757,  on  lien  as  foundation  for  injunction; 
91  A.  D.  782,  on  injunction  to  prevent  debtor  from  disposing  of  his  property 
before  judgment  at  law  and  in  fraud  of  creditors. 

Cited  in  note  in  71  A.  S.  R.  373,  on  right  to  injunction  and  appointment  of 
receiver. 
Right  of  general  creditor  towards  debtor's  property. 

Cited  in  Frye  v.  Miley,  54  W.  Va.  324,  46  S.  E.  135,  holding  suit  to  set  aside 
fraudulent  conveyance  could  not  be  sustained  by  creditor  at  large  before  the 
debt  on  which  predicated  becomes  due  and  payable. 

Cited  in  reference  note  in  90  A.  D.  288,  on  necessity  of  creditor's  exhausting 
remedy  at  law  before  filing  creditor's  bill. 

Cited  in  note  in  66  A.  S.  R.  286,  on  who  may  maintain  creditors'  bill  to> 
set  aside  fraudulent  conveyance. 

Distinguished  in  Flack  v.  Charron,  29  Md.  311;   Sanderson  v.  Stockdale,  11 
Md.  663, — ^holding  partnership  creditor  might  without  reducing  claim  to  judg- 
ment proceed  in  equity  to  vacate  disposal  between  the  partners  of  the  partner- 
ship effects. 
Appointment  of  receiver  in  creditor's  suit. 

Cited  in  notes  in  64  A.  D.  491,  on  right  of  creditor  to  have  receiver  appointed; 
72  A.  S.  R.  60-63,  on  appointment  of  receiver  in  creditors'  suit. 

69  AM.  DEC.   174,  GENERAL  INS.  CO.  ▼.  UNITED  STATES  INS.  CO. 

10  MD.  517. 
Applicability  of  recording  acts  to  conveyance  of  equities. 

Cited  in  Edwards  v.  McKernap,  65  Mich.  520,  22  N.  W.  20,  holding  con- 
veyance of  equitable  interest  in  lands  within  the  recording  acts;  Gray  v.  H.  M» 
Loud  &  Sons  Lumber  Co.  128  Mich.  427,  54  L.R.A.  731,  87  N.  W.  376,  on  effect 
of  recording  of  conveyance  as  between  purchasers  of  mortgaged  real  estate. 

Cited  in  reference  note  in  4  A.  S.  R.  706,  on  equitable  mortgages  as  affected- 
by  registry  acts. 

Notice  and  priority  as  between  recorded  and  unrecorded  mortgages  and. 
deeds. 

Cited  in  Hoffman  v.  Gosnell,  75  Md.  577,  24  Atl.  28,  holding  creditors  be- 
coming such  after  execution  of  recorded  deed  not  affected  by  unrecorded  declara- 
tion of  trust  executed  at  same  time;  Brown  v.  Simons,  44  N.  H.  475,  holding 
previous  conveyances  of  parcels  of  mortgaged  property  not  recorded  will  be 
postponed  to  subsequent  recorded  conveyances  on  foreclosure  sale  of  mortgaged 
property;  Nelson  v.  Hagerstown  Bank,  27  Md.  51,  on  effect  of  registery  laws 
on  rights  of  mortgagees;  Sixth  Ward  Bldg.  Asso.  No.  5  v.  Willson,  41  Md.  606, 
on  preferences  obtained  by  the  recording  of  mortgages;  Willard  v.  Ramsbury,  22 
Md.  206,  on  priority  of  lien  between  mortgagee  with  actual  notice  and  mortgagee 
who  records. 

Cited  in  reference  notes  in  54  A.  D.  668,  on  constructive  notice  of  prior  title; 
74  A.  D.  178,  on  when  subsequent  purchaser  is  charged  with  notice;  83  A.  D. 
435,  on  sufficiency  of  unrecordcfd   instrument  between  parties  and   purchasers. 
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with  notice;  89  A.  D.  171,  on  sufficiency  of  proof  that  subsequent  purchaser  had 
actual  notice  of  prior  unrecorded  deed. 

Cited  in  note  in  13  L.R.A.  236,  on  registry  of  mortgage  as  notice. 
Notice  to  officer  or  agent  of  corporation  as  notice  to  corporation. 

Cited  in  Fairfield  Sav.  Bank  v.  Chase,  72  Me.  226,  39  A.  R.  319,  holding 
notice  to  bank  trustee  in  unofficial  capacity  not  notice  to  bank;  Mann  v.  Second 
Nat.  Bank,  30  Kan.  412,  1  Pac.  579,  holding  bank  not  charged  with  notice  of 
failure  of  consideration  of  note  because  director  had  such  knowledge  which  he 
did  not  communicate;  Black  v.  First  Nat.  Bank,  96  Md.  399,  54  Atl.  88,  holding 
bank  not  affected  by  notice  of  president  of  bank  that  note  was  accommodation 
one  when  such  notice  not  communicated  to  it. 

Cited  in  reference  notes  in  93  A.  D.  577,  on  notice  to  director  as  notice  to 
corporation;  34  A.  S.  R.  706,  on  effect  of  notice  to  directors  to  bind  corpora- 
tion. 

Cited  in  notes  in  36  A.  D.  197,  198,  on  notice  to  directors  as  a  body  as  notice  to 
corporation;  39  A.  R.  328,  on  effect  of  knowledge  by  agent  of  unrecorded  deed 
as  notice  to  corporation;  10  L.R.A.  705,  on  notice  to  agent  as  notice  to 
principal. 

Distinguished  in  Hayward  v.  National  Ins.  Co.  52  Mo.   181,  14  A.  R.  400, 
holding  principal  bound  by  notice  to  agent  during  existence  of  agency  and  re- 
ferring to  business  coming  within  the  scope  of  his  authority. 
Relation  of  director  to  coriM>ration. 

Cited  in  Hambleton  v.  Glenn,  72  Md.  331,  20  Atl.  115,  holding  corporation  not 
bound  by  defence  interposed  by  a  single  director. 
Marshaling  of  assets. 

Cited  in  Pope  v.  Baltimore  Warehouse  Co.  103  Md.  9,  62  Atl.  1119,  holding 
prior  creditor  did  not  as  against  creditor  having  junior  lien  forfeit  his  right 
to  appropriate  securities  to  payment  of  debt  by  entering  into  compromise  as  to 
other  securities  of  doubtful  value;  Whittaker  v.  Amwell  Nat.  Bank,  52  N.  J. 
Eq.  400,  29  Atl.  203;  Sanders  v.  Godley,  36  Ala.  50, — on  when  marshaling  of 
assets  will  be  compelled. 

Cited  in  reference  notes  in  90  A.  D.  607,  as  to  when  doctrine  of  marshaling 
securities  is  applicable;    94  A.  D.  206,  as  to  which  of  two  possible  funds  on 
which  he  has  lien,  creditor  must  resort;  8  A.  S.  R.  29,  on  marshaling  assets. 
—  Person  entitled  to. 

Cited  in  Dirks  v.  Humbird,  54  Md.  399,  holding  purchaser  of  equity  of  redemp- 
tion of  debtor  not  so  entitled;  Citizens*  Sav.  Bank  v.  Wood,  134  Iowa,  232, 
111  N.  W.  929,  on  person  at  whose  request  assets  will  be  marshaled. 

Remandinfif  of  cause. 

Cited  in  reference  note  in  77  A.  S.  R.  898,  on  remanding  of  cause  by  appellate 
court. 
Agreed  case  as  waiver  of  exceptions. 

Cited  in  Rogers  v.  Citizens*  Nat.  Bank,  93  Md.  613,  49  Atl.  843,  holding 
cause  would  not  be  remanded  for  purpose  of  showing  stock  irregularly  iF?ued 
when  agreed  statement  of  facts  admitted  the  regularity  of  its  issuance;  Smith 
v.  Hooper,  95  Md.  16,  51  Atl.  844,  refusing  to  remand  cause  for  amendment 
of  pleadings  and  production  of  evidence  where  cause  has  been  decided  upon  a 
bill  and  answer  admitting  allegations  of  bill  to  be  true. 
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09  AM.  DEC.  181,  NEW  ENGLAND  CAR  SPRING  CO.  ▼.  BALTIMORE 

&  O.  R.  CO.  11  MD.  81. 
Statutory  construction. 

Cited  in  Shellabarger  v.  Jackson  County,  60  Kan.  138,  32  Pac.  132,  holding 
statute  should  be  construed  according  to  intent  of  legislators  rather  than  to 
letter  of  statute;  Austin  v.  State,  22  Ind.  App.  221,  5a  N.  £.  481,  holding  statute 
prohibiting  the  giving  away  of  liquor  on  legal  holiday  did  not  apply  to  private 
person  giving  away  liquor  to  guests  at  private  office;  Baker  v.  Payne,  22  Or. 
335,  29  Pac  787  (dissenting  opinion)  ;  Opinion  of  Justices,  66  N.  H.  629,  33 
Atl.  1076, — on  construction  of  a  statute. 

Cited  in  reference  notes  in  74  A.  D.  534,  on  legislative  intent  as  governing 
construction  of  statutes;  79  A.  D.  243,  on  legislative  intent  in  construction 
of  statutes. 

Cited  in  note  in  14  E.  R.  C.  832,  on  interpretation  of  statutes. 
Applicability  of  mechanic's  lien  laws. 

Cited  in  reference  note  in  78  A.  D.  695,  on  what  structures  are  subject  to 
mechanics*  liens. 

—  To  cars. 

Cited  in  Taylor  v.  Burlington,  C.  R.  &  M.  R.  Co.  4  Dill.  670,  Fed.  Cas.  No. 
13,783,  as  being  doubtful  whether  mechanic  has  lien  on  cars  furnished  road. 

Cited  in  note  in  8  L.R.A.  702,  on  mechanic's  lien  law  as  applicable  to  rail- 
roads. 

«9  AM.  DEC.  184,  HAMUiTON  t.  WHITRIDGE,  11  MD.  128. 
Right  to  dissolution  of  injunction  on  bill  and  answer. 

Cited  in  Bouldin  v.  Baltimore,  15  Md.  18,  holding  injunction  will  not  be 
dissolved  where  equity  of  bill  not  denied  in  the  answer. 

Cited  in  notes  in  32  A.  D.  172;  29  A.  S.  R.  277, — on  motion  for  dissolution 
of  injunction. 
Effect  of  answer  to  bill. 

Cited  in  Voshell  v.  Hynson,  26  Md.  83,  holding  denial  of  allegations  in  bill 
conclusive  when  not  overcome  with  testimony. 

—  Effect  of  evasion  in  answer. 

Cited  in  Cooke  v.  Husbands,  11  Md.  492,  holding  averments  of  bill  will  be 
presumed  or  accepted  as  true  where  defendant  fails  to  answer  them. 
Right  to  have  public  nuisance  restrained  or  abated. 

Cited  in  Texarkana  v.  Leach,  66  Ark.  40,  74  A.  S.  R.  07,  48  S.  W.  8C7,  holding 
private  property  owner  might  have  the  vacation  of  a  public  street  enjoined  when 
he  would  be  injured  thereby;  Redway  v.  Moore,  3  Idaho,  312,  29  Pac.  104, 
holding  party  seeking  to  abate  public  nuisance  must  show  affirmatively  special 
injury;  Fort  v.  Groves,  29  Md.  188,  refusing  to  grant  injunction  to  prevent 
extending  of  building  on  public  street,  no  special  damage  being  shown;  Wood- 
year  v.  Schaefer,  67  Md.  1,  40  A.  R.  419,  enjoining  defendant,  owner  of  a 
slaughter  house  from  using  stream  for  dumping  refuse  where  it  injured  the  oper- 
ation of  a  flour  mill  built  on  stream  and  the  health  of  employees:  Adams  v. 
Michael,  38  Md.  123,  17  A.  R.  516,  on  necessity  of  showing  special  damages  in 
order  to  have  public  nuisance  abated. 

Cited   in   reference   notes   in    73   A.    D.    785,   on    indictment   ao   remedy   for 
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public  nuisance;   74  A.  D.  484,  on  injunction  against  public  nuisance  at  suit 
of  private  person. 

Cited  in  notes  in  73  A.  D.  113-116,  on  injunctions  against  threatened  nuisances; 
118  A.  S.  R.  879,  on  injunction  against,  or  abatement  of,  nuisance  created 
or  maintained  by  two  or  more  persons;  4  L.R.A.  211,  on  right  of  action  of 
one  who  suffers  special  injury  from  public  nuisance;  7  L.R.A.  549,  on  equitable 
protection  of  abutter's  rights;  13  L.R.A.  828,  on  equity's  enforcement  of  rights 
of  riparian  owners;  1  E.  R.  C.  599,  on  right  of  action  by  individual  against 
person  causing  public  nuisance. 
Injnnction  to  restrain  or  abate  house  of  prostltntlon. 

Cited  in  Blagen  v.  Smith,  34  Or.  394,  44  L.R.A.  522,  66  Pac.  292;  Weakley  v. 
Page,  102  Tenn.  178,  46  L.R.A.  552  53  S.  W.  551;  Marsan  v.  French,  61  Tex. 
173,  48  A.  R.  272;  Ingersoll  v.  Rousseau,  35  Wash.  92,  76  Pac.  513,  1  A.  & 
E.  Ann.  Cas.  35;  Ledescki  v.  Berger,  150  Ala.  649,  11  L.R.A.(N.S.)  1060,  43 
So.  960, — holding  adjoining  property  owner  entitled  to  injunction  to  abate  house 
of  prostitution;  Givens  v.  Van  Studdiford,  4  Mo.  App.  498,  upholding  right  in 
favor  of  owner  of  adjoining  tenement  suffering  special  damage. 

Cited'  in  notes  in  48  A.  R.  274,  on  relief  for  renting  house  for  purposes  of 
prostitution;  11  L.R.A.( N.S.J  1061,  on  right  of  owner  or  occupant  of  neighbor- 
ing property  to  enjoin  maintenance  of  house  of  prostitution. 

Distinguished  in  Anderson  v.  Doty,  33  Hun,  160,  holding  continuance  of  house 
of  prostitution  would  not  be  restrained  by  injunction  at  request  of  party  whose 
property  depreciated  in  value  by  it. 

Disapproved  in  Neaf  v.  Palmer,  103  Ky.  496,  41  L.R.A.  219,  45  S.  W.  606, 
holding  injunction  not  the  proper  remedy  to  supress  the  keeping  of  a  house  of 
prostitution. 
Injunction  ajiralnst  practices  offensive  to  sight  or  morals. 

Cited  in  Farrell  v.  Cook,  16  Neb.  483,  49  A.  R.  721,  20  N.  W.  720,  enjoining 
defendant  from  keeping  stallions  and  standing  them  near  and  in  plain  view  of 
plaintiff's  dwelling;  Northern  P.  R.  Co.  v.  Whalen,  149  U.  S.  157,  37  L.  ed. 
686,  13  Slip.  Ct.  Rep.  822,  holding  railroad  company  could  not  maintain  suit 
for  injunction  against  keepers  of  saloons  near  road  where  workmen  got  druok 
and  became  unfitted  for  work;  State  ex  rel.  Vance  v.  Crawford,  28  Kan.  726, 
42  A.  R.  182,  refusing  to  abate  illegal  liquor  saloon  where  statute  provided 
an  adequate  remedy. 
Right  to  Injunction  generally. 

Cited  in  Roberson  v.  Rochester  Folding  Box  Co.  171  N.  Y.  538,  89  A.  S. 
R.  828,  59  L.R.A.  478,  64  N.  E.  442  (dissenting  opinion),  on  right  to  restrain 
the  violation  of  a  personal  right;  Rowland  v.  Miller,  29  Jones  &  S.  163,  18 
N.  Y.  Supp.  793,  granting  injunction  to  enforce  a  covenant  forbidding  the  use 
of  property  for  trade  or  business  to  neighborhood,  where  defendant  used  the 
premises  for  undertaking  and  embalming  purposes;  Strickland  v.  Knight,  47 
Fla.  327,  36  So.  363  (dissenting  opinion),  on  relief  by  injunction  being  within 
the  disc'.Vjtion  of  the  court;  State  ex  rel.  Kenamore  v.  Wood,  165  Mo.  425, 
48  L.R.A.  596,  56  S.  W.  474  (dissenting  opinion),  on  jurisdiction  of  equity  to 
grant  injunction. 

Cited  in  reference  notes  in  72  A.  D.  78,  on  injunction  granted  to  restrain 
irreparable  injury;  74  A.  D.  554,  on  injunction  to  prevent  irreparable  damage; 
33  A.  S.  R.  936,  on  injr.nction  to  restrain  collection  of  taxes. 
Am.  Dec.  Vol.  IX.— 74. 
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Cited  in  notes  in  12  L.K.A.  754,  on  remedy  by  injunction  to  restrain  monopoly ; 
3  L.R.A.  (NJS.)  623,  on  injunction  against  commission  of  crime  where  property 
rights  are  invaded. 

09  AM.  DEC.  190,  INLOES  v.  AMERICAN  EXCH.  BANK,  11  MD.   173. 
Interpretation  of  nature  of  deed  for  creditors. 

Distinguished  in  Fouke  v.  Fleming,  13  Md.  398,  74  A.  D.  545,  holding  deed 
conveying  specific  articles  in  trust  for  payment  of  specified  debts  a  quasi  mort- 
gage and  not  voluntary  assignment  for  benefit  of  creditors  generally. 
Validity  of  assignment  for  creditors. 

Cited  in  Sumner  v.  Hicks,  2  Black,  632,  17  L.  ed.  355,  holding  assignment 
fraudulent  and  void  where  it  provides  trustee  shall  sell  the  property  "on  such 
terms  and  conditions  as  in  his  judgment  may  appear  liest  and  most  for  interest 
of  parties  concerned;"  Maennel  v.  Murdock,  13  Md.  173,  holding  assignment  not 
rendered  void  by  preference  of  certain  class  of  creditors;  Whedbee  v.  Stewart,  40 
Md.  414,  holding  deed  in  trust  for  such  creditors  who  would  accept  and  release 
grantors  in  certain  time  and  with  no  provision  for  surplus  after  payment  of 
such  creditors  fraudulent  and  void;  Maughlin  v.  Tyler,  47  Md.  545,  holding 
deed  of  trust  for  benefit  of  preferred  creditors  it  not  appearing  that  it  conveyed 
all  the  property  void. 

Cited  in  reference  notes  in  74  A.  D.  698,  on  invalidity  of  assignment  for 
creditors  giving  assignee  discretion  to  sell  on  credit;  74  A.  D.  773,  on  validity 
of  assignment  for  creditors  giving  assignee  discretion  to  sell  on  credit;  75  A.  D. 
819,  on  assignment  giving  trustee  power  to  sell  on  credit;  78  A.  D.  125,  on 
validity  of  assignment  for  creditors  imposing  unreasonable  limitation  on  powers 
of  trustee. 

Cited  in  notes  in  58  A.  S.  R.  78,  as  to  invalidity,  on  their  face  of  assignments 
for  creditors;  58  A.  S.  R.  84,  on  effect  of  intent  to  hinder,  delay,  or  defraud  cred- 
itors on  validity  of  assignment  for  creditors;  58  A.  S.  R.  98,  on  effect  of  fraud 
on  assignment  for  benefit  of  creditors. 

Admissibility  of  parol  to  correct  void  assignment  for  creditors. 
•  Cited  in  Farrow  v.  Hayes,  51  Md.  498,  holding  evidence  inadmissible  to  show 
deed  of  trust  void  on  face  had  been  so  executed  by  mistake  and  contrary  to 
intentions  of  grant  ir;  Jones  v.  Syer,  52  Md.  211,  36  A.  R.  366,  holding  assign- 
ment for  creditors  void  as  hindering  and  delaying  could  not  be  aided  by  extrinsic 
evidence ;  Landeman  v.  Wilson,  29  W.  Va.  702,  2  S.  E.  203,  holding  same  in  case  of 
trust  deed.  ^ 
Questions  of  fact  for  Jary. 

Cited  in  Treadway  v.  Wilder,  12  Nev.  108,  holding  court  had  no  right  to  try 
question  of  fact  in  action  at  law  unless  jury  waived  by  consent  of  parties;  Bell 
*^  State,  57  Md.  108,  holding  court  had  a  right  to  state  to  jury  legal  effect 
of  evidence  introduced  and  submitted  to  their  consideration;  Bimey  v.  New 
York  &  W.  Printing  Teleg.  Co.  18  Md.  341,  81  A.  D.  607,  on  necessity  of  facts 
being  left  to  the  jury. 

Cited  in  reference  note  in  86  A.  D.  740,  on  relative  functions  of  court  and 
jury  in  criminal  cases. 
Assumption  of  truth  of  admissions. 

Cited  in  Waters  v.  Biggin,  19  Md.  536,  holding  court  in  making  a  ruling 
against  a  party  on  admissions  or  proof  by  him  may  assume  the  truth  thereof; 
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Parkhurst  v.  Northern  C.  R.  Co.  19  Md.  472,  81  A.  D.  648,  holding  iinnecessary 
that  cause  be  submitted  to  jury  where  defendant  admits  the  charge. 
Right  to  instructions. 

Cited  in  notes  in  39  A.  D.  65G,  on  right  to  instruction  on  part  of  evidence; 
99  A.  D.  127,  on  when  instructions  requested  must  be  given. 

69  AM.  DEC.  195,  HOLLAND  v.  BALTIMORE^  11  MD.  180. 
Who  Is  ''owner"  or  * 'proprietor"  within  meaning  of  statute. 

Cited  in  Baltimore  v.  Latrobe,  101  Md.  621,  61  Atl.  203,  4  A.  &  E.  Ann.  Cas. 
1005,  holding  party  owner  of  ground  rent  of  land'entitled  to  compensation  where 
land  taken  under  eminent  domain;  Baltimore  v.  Bouldin,  23  Md.  328,  on  estate 
or  interest  in  land  necessary  to  ownership  or  proprietorship  within  the  meaning  of 
the  statute. 

Necessity  of  land  owner^s  consent  In  making  local  Improvements. 

Cited  in  Bouldin  v.  Baltimore,  15  Md.  18;  Miller  v.  Amsterdam,  149  N.  Y. 
288,  43  N.  E.  632;  Watkins  v.  Griffith,  59  Ark.  344,  27  S.  W.  234,— holding 
failure  to  obtain  consent  of  majority  of  land  holders  adjoining  to  improvement 
of  a  street  fatal  to  proceedings  to  so  improve;  Thorn  v.  West  Chicago  Park 
Comrs.  130  111.  594,  22  N.  E.  520,  holding  consent  of  adjoining  land  owners 
necessary  to  the  validity  of  assessment  of  certain  streets  for  park  purposes; 
Roswell  V.  Dominice,  9  N.  M.  624,  58  Pac.  342,  holding  petition  by  at  least  half 
of  adjoining  land  owners  necessary  to  validity  of  a  special  assessment  for  street 
improvements;  Baltimore  v.  Bouldin,  23  Md.  328,  on  necessity  of  assent  of 
majority  of  adjoining  land  owners  to  street  improvements. 

Cited  in  note  in  16  E.  R.  C.  401,  on  right  of  lessee  to  petition  for  paving 
of  street. 
Jurisdiction  of  equity  to  remove  clouds  from  title.' 

Cited  in  Whiteford  v.  Yellott,  104  Md.  191,  64  Atl.  936;  Treadwell  v.  Brooks, 
50  Conn.  262, — holding  equity  would  remove  cloud  from  title  which  could  not 
be  enforced  in  either  law  or  equity. 

Cited  in  reference  notes  in  89  A.  D.  778,  on  equitable  interference  to  prevent 
cloud  on  title;  93  A.  D.  432,  on  removal  or  prevention  of  cloud  on  title  in 
equity. 

Cited  in  notes  in  8  L.R.A.  729,  on  preventative  remedy  in  equity  against 
casting  cloud  on  title. 

Distinguished  in  Tome  v.  Merchants  t  M.  Permanent  Bldg.  &  L.  Co.  34  Md. 
12,  refusing  to  enjoin  a  junior  mortgagee  who  had  obtained  a  decree  for  the 
sale  of  the  mortgaged  property  at  instance  of  prior  mortgagee  not  a  party  to 
the  proceedings,  from  proceeding  to  sell  mortgaged  property. 
What  constitutes  cloud  on  title. 

Cited  in  reference  note  in  8  A.  S.  K.  668,  on  what  constitutes  a  cloud  on 
title. 
Right  of  Injunction  — Against  collection  of  taxes  or  assessments  generaHy. 

Cited  in  reference  notes  in  73  A.  D.  83;  74  A.  D.  123,  124;  5  A.  S.  R.  558; 
22  A.  S.  R.  357;  27  A.  S.  R.  451,— -on  injunction  to  restrain  collection  of  assess- 
ments and  taxes;  88  A.  D.  725;  22  A.  S.  R.  143;  52  A.  S.  R.  776, —  on  injunction 
to  restrain  tax  collection;  91  A.  D.  460,  on  injunction  to  restrain  enforcement 
of  taxes  or  assessments  against  personal  property;  47  A.  S.  R.  612,  on  injunc- 
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tion   against  collection   of   local   assessment;    76   A.   S.   R.   433,   on   injunction 
against  assessments. 

Cited  in  notes  in  76  A.  D.  708,  on  injunctions  to  restrain  collection  of  tax; 
2  A.  S.  R.  96,  on  power  of  court  of  equity  to  restrain  collection  of  tax  affecting 
only  particular  individuals. 

—  To  restrain  enforcement  of  void  tax  or  assessment. 

Cited  in  Baltimore  v.  Porter,  18  Md.  284,  79  A.  D.  686,  holding  equity  would 
restrain  the  sale  of  property  to  pay  an  assessment  where  the  statutory  re- 
quirements were  disregarded  in  proceeding  with  the  work;  Baltimore  v.  Grand 
Lodge,  I.  O.  O.  F.  44  Md.  436,  holding  same  where  city  seeks  to  enforce  void 
ordinance  for  opening  of  a  street;  Stewart  v.  Meyer,  54  Md.  454;  Polk  v.  Rose, 
25  Md.  153,  89  A.  D.  773, — holding  equity  would  cancel  a  void  tax  collector's 
deed  which  operated  as  a  cloud  on  title  of  complainant;  Friedenwald  v.  Shipley, 
74  Md.  220,  21  Atl.  790,  restraining  sale  of  land  for  nonpayment  of  assessments 
for  street  improvements  where  the  proceedings  under  which  work  was  done 
were  void;  Collins  v.  Keokuk,  118  Iowa,  30,  91  N.  W.  791,  holding  equity  would 
not  enjoin  the  collection  of  an  overassessment ;  Joesting  v.  Baltimore,  97  Md.  589, 
55  Atl.  456,  granting  relief  against  unauthorized  tax  levy  where  no  other 
adequate  remedy  existed. 

Annotation  cited  in  Crawford  v.  Polk  County,  112  Iowa,  118,  83  N.  W.  825, 
holding  equity  would  not  relieve  against  discriminating  taxation  where  statute 
provided  for  the  procedure  in  such  cases;  Bardrick  v.  Dillon,  7  Okla.  535,  54  Pac. 
785,  holding  collection  of  tax  would  be  enjoined  where  property  was  assessed 
beyond  its  true  cash  value,  where  amount  due  or  true  value  tendered ;  West  Port- 
land Park  Asso.  v.  Kelly,  29  Or.  412,  45  Pac.  901,  on  right  of  equity  io  restrain 
the  collection  of  a  void  tax. 

Cited  in  reference  notes  in  99  A.  D.  212,  on  injunction  to  restrain  collection 
of  illegal  tax;  23  A.  S.  R.  752,  on  injunction  against  illegal  taxation. 

Cited  in  note  in  22  L.R.A.  704,  on  relief  granted  in  injunction  to  restrain 
collection  of  illegal  taxes  to  avoid  multiplicity  of  suits. 

Distinguished  in  Gittings  v.  Baltimore,  95  Md.  419,  52  Atl.  937,  holding 
equity  would  not  enjoin  the  collection  of  an  illegal  tax  when  statute  provided 
adequate  remedy. 

—  To  restrain  acts  under  void  ordinance  or  tlie  like. 

Cited  in  Deems  v.  Baltimore,  80  Md.  164,  45  A.  S.  R.  339,  26  L.R.A.  541,  30 
AtL  648;  Baltimore  v.  Radecke,  49  Md.  217,  33  A.  R.  239, — holding  equity  would 
restrain  the  enforcement  of  of  a  void  ordinance;  Chesapeake  &,  P.  Teleph.  Co.  v. 
Baltimore,  89  Md.  689,  43  Atl.  784,  holding  injunction  would  be  granted  to 
secure  vested  rights  which  municipal  ordinance  sought  to  destroy;  Bennett  v. 
Baltimore,  106  Md.  484,  68  Atl.  14,  enjoining  the  performance  of  a  paving  con- 
tract where  the  advertisement  asking  for  bids  was  not  made  in  English 
language  as  required  by  statute;  Page  v.  Baltimore,  34  Md.  558,  on  right  of 
equity  to  enjoin  the  enforcement  of  provisions  of  a  void  ordinance." 

Distinguished  in  Western  Maryland  R.  Co.  v.  Patterson,  37  Md.  125,  holding 
circuit   court   had   no   authority   to   enjoin   proceedings   objectionable   on    their 
face  where  superior  court  had  special  and  competent  authority  to  adjudge  and 
determine  them. 
— -  Against  execution  sale. 

Cited  in  State  use  of  Board  of  Education  v.  Tiedemann,  69  Mo.  306,  33  A.  R. 
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498,  enjoining  a  sale  on  execution  of  property  of  a  board  of  education  held 
for  school  purposes. 

Cited  in  reference  note  in  87  A.  D.  583,  on  injunction  against  execution  sale. 

—  To  prevent  multiplicity  of  salts. 

Cited  in  reference  notes  in  84  A.  D.  97;  89  A.  D.  778;  90  A.  D.  73,—  on 
equitable  interference  to  prevent  multiplicity  of  suits. 

69  AM.  DEC.  206,  ATWEUi  v.  MILIiER,   11  MD.  S48. 
Admissibility  of  declarations  of  third  party. 

Cited  in  Rosenstock  v.  Tormey,  32  Md.  169,  3  A.  R.  125,  holding  declarations 
of  agent  not  admissible  to  bind  principal  until  fact  of  agency  first  established. 

—  Necessity  of  proof  of  agency  as  foundation. 

Cited  in  National  Mechanics'  Bank  v.  National  Bank,  36  Md.  5,  holding  that 
where  there  is  evidence  of  agency  though  not  entirely  satisfactory  declarations 
should  be  submitted  to  jury. 
Admissibility  of  parol  collateral  to  written  contract. 

Cited  in  Allen  v.  Sowerby,  37  Md.  410,  holding  parol  evidence  admissible  to 
show  subsequent  parol  agreement  modifying  written  contract;  Fusting  v.  Sullivan, 
41  Md.  162,  holding  parol  admissible  to  prove  independent  collateral  fact  about 
which  the  written  contract  is  silent. 
Right  to  modify  bill  of  lading  by  subsequent  parol  agreement. 

Cited  in  Mehrbach  v.  Liverpool  &  G.  W.  Steam  Co.  12  Fed.  77,  holding 
carrier  not  liable  for  return  of  freight  paid  under  terms  of  bill  of  lading  where 
by  subsequent  oral  agreement  sliipper  assumed  the  risk  of  failure  to  perform; 
Steidl  V.  Minneapolis  &  St.  L.  R.  Co.  94  Minn.  233,  102  N.  W.  701,  holding 
contract  of  shipment  as  represented  by  bill  of  lading  might  be  changed  by  subse- 
quent parol  agreement. 

Cited  in  reference  note  in  93  A.  D.  194,  on  variation  of  bill  of  lading  by 
parol. 

Cited  in  note  in  56  A.  S.  R.  663,  on  subsequent  parol  agreement  of  carrier 
to  vary  writing. 
Right  to  recover  freight  charg^es  advanced. 

Cited  in  Lee  v.  Barreda,  16  Md.  190,  holding  charterer  may  on  failure  of  the 
voyage  recover  the  sum  advanced  as  freight  charges  with  interest. 
When  freight  is  earned. 

Cited  in  reference  note  in  40  A.  S.  R.  584,  on  when  freight  for  shipping 
goods  is  earned. 

69  AM.  DEC.  212,  PETTIGREW  v.  BARNUBf,  11  MD.  484. 
Right  of  party  to  testify  in  own  behalf  as  to  matters  exclusively  of  his 
own  knowledge. 

Cited  in  reference  note  in  79  A.  D.  79,  on  right  of  guest  to  testify  to  con- 
tents of  trunk  in  action  against  innkeeper  for  loss. 

Disapproved  in  Smith  v.  North  Carolina  R.  Co.  60  N.  C.   (1  Winst.  L.)   203, 
holding  plaintiff  in   action   against   railroad   for   loss  of  trunk  not  competent 
witness   to  prove  contents  thereof,  though   he  offer  to  swear  that  he   has  no 
other  means  of  proving  contents. 
liiability  of  innkeeper  for  loss  or  destruction  of  guest^s  property. 

Cited   in  Vance  v.  Throckmorton,  5   Bush,  41,  96   A.  D.   327,   holding  inn- 
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keeper  not  responsible  for  articles  belonging  to  family  of  boarders  under  special 
contract,  lost  by  the  burning  of  the  hotel. 

Cited  in  reference  notes  in  83  A.  D.  592-765;  88  A.  D.  412;  89  A.  D.  628;  73  A. 
S.  R.  616, — on  liability  of  innkeepers;  73  A.  D.  221,  on  liability  of  innkeeper 
for  loss  of  goods  entrusted  to  him  as  such;  86  A.  D.  656,  on  liability  of  inn- 
keepers and  what  negligence  on  part  of  guest  will  exempt  innkeeper  from 
liability;  98  A.  D.  562,  on  innkeeper  as  insurer  of  goods  of  guest;  91  A.  D.  670; 

98  A.  D.  562,— on  goods  of  guest  for  which  innkeeper  is  responsible;  1  A.  S.  R. 
221,  on  liability  of  innkeeper  for  loss  of  baggage  of  guest;  19  A.  S.  R.  691,  on 
liability  of  innkeeper  for  stolen  goods  of  guest;  99  A.  S.  R.  577,  as  to  what  goods 
innkeepers  are  liable  for. 

Cited  in  notes  in  88  A.  D.  409,  on  innkeepers'  liability;  99  A.  S.  R.  570, 
on  liability  of  innkeepers  as  insurers  for  injury  to  or  loss  of  property  of  guest; 

99  A.  S.  R.  590,  as  to  what  goods  innkeeper  is  liable  for;  13  E.  R.  C.  130,  on 
liability  of  innkeeper  for  goods  brought  to  inn. 

—  Valuables  not  placed  with  innkeeper  for  safety. 

Cited  in  Murchison  v.  Sergent,  69  Ga.  206,  47  A.  R.  754,  holding  innkeeper 
liable  for  loss  of  guest's  clothes,  watch  and  money  for  traveling  expenses  though 
he  had  given  notice  that  he  would  not  be  liable  for  valuables  not  deposited  with 
him;  Maltby  v.  Chapman,  25  Md.  310,  holding  same  though  statute  provided 
that  there  should  be  no  liability  unless  valuables  were  deposited  with  inn- 
keeper. 
For  theft  of  guest's  valuables  not  necessary  for  traveling. 

Cited  in  Wilkins  v.  Earle,  3  Robt.  352,  holding  innkeeper  only  liable  where 
sum  of  money  was  deposited  with  him  without  information  as  to  amount,  for 
as  much  thereof  as  necessary  for  plaintiff's  ordinary  traveling  expenses;  Giles 
V.  Fauntleroy,  13  Md.  126,  holding  no  liability  to  guest  for  a  revolver,  silver 
teaspoons  and  physician's  instruments  which  were  in  the  lost  trunk. 

Disapproved  in  Briggs  v.  Todd,  28  Misc.  208,  59  N.  Y.  Supp.  23,  holding  inn- 
keeper liable  for  loss  of  silverware  though  not  deposited  with  landlord  for  safe 
keeping. 
Want  of  actual  fault  or  negligence  as  excusing  innkeeper  or  carrier. 

Cited  in  State  v.  Baltimore  &  S.  Steam  Co.  13  Md.  181,  holding  defendants 
could  not  escape  liability  for  violation  In  carrying  a  negro  slave  without  per- 
mission of  the  master  by  pleading  lack  of  knowledge  of  slave  being  on  the 
boat. 
What  is  baggage. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Baldwin,  113  Tenn.  205,  81  S.  W.  599; 
Mississippi  C.  R.  Co.  v.  Kennedy,  41  Miss.  671, — holding  common  carrier's 
liability  for  loss  of  passengers  baggage  extended  only  to  such  articles  of 
necessity  usually  carried  by  passengers  for  their  personal  use,  comfort  and  con- 
venience; Treiber  v.  Bitrrows,  27  Md.  130,  on  what  constitutes  baggage  of 
guest  at  hotel. 
Sufficiency  of  general  objections  to  evidence. 

Cited  in  First  Nat.  Bank  v.  Rush,  29  C.  C.  A.  333,  56  U.  S.  App.  556,  85 
Fed.  539,  holding  general  objections  to  a  deposition  must  be  overruled  where 
it  appears  that  part  thereof  is  admissible;  Everett  v.  Neff,  28  Md.  176,  holding 
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no  error  in  overruling  objection  to  admissibility  of  all  and  each  and  every  part 
of  certain  evidence  whe:  part  thereof  was  admissible;  Day  v.  Raguet,  14  Minn. 
273,  Gil.  203;  Hutzler  v.  Lord,  64  Md.  534,  3  Atl.  891,— holding  same  where 
objection  general  and  part  of  evidence  admissible;  Mallonee  v.  Duff,  72  Md.  283, 
19  Atl.  708,  holding  error  to  reject  whole  of  evidence  part  of  which  admissible. 
Instructions  giving  construction  and  effect  of  evidence. 

Cited  in  note  in  72  A.  D.  549,  on  instructions  giving  construction  and  effect 
of  evidence. 
Refusal  of  requests  for  Instructions  already  covered. 

Cited  in  Philadelphia,  W.  &  B.  R.  Co.  v.  Weaver,  34  Md.  431;  Kershner  v. 
Kershner,  36  Md.  309;  Spencer  v.  Trafford,  42  Md.  19;  Burgoon  v.  Bixler,  55 
Md.  384,  39  A.  R.  417;  Baltimore  &  O.  R.  Co.  v.  Worthington,  21  Md.  275, 
83  A.  D.  678, —  refusing  to  reverse  a  judgment  on  account  of  rejection  of  correct 
prayer  when  instructions  given  were  correct  and  covered  the  entire  case;  (Jer- 
hauser  v.  North  British  i  M.  Ins.  Co.  7  Nev.  174  (on  petition  for  rehearing)  ; 
Smith  v.  Wood,  31  Md.  293, —  holding  judgment  would  not  be  reversed  for  re- 
fusal to  grant  proper  instructions  where  those  granted  covered  the  entire 
ground. 

Cited  in  notes  in  99  A.  D.  132,  on  effect  of  failure  to  give  correct  in- 
structions requested  though  full  and  correct  instructions  were  given;  99  A.  D. 
127,  on  when  instructions  requested  should  be  refused. 

«9  AM.  DEC.  226,  KELLEIR  v.  STATE,   11  MD.   525,  Reversed  on  re- 

hearing  in  12  Md.  322. 
Validity  of  statute  as  respects  singleness  of  subject  and  title. 

Cited  in  Dorchester  County  v.  Meekins,  50  Md.  28;  Annapolis  v.  State,  30  Md. 
112, — holding  act  sufficient  in  embracing  but  one  subject,  described  in  title. 

Cited  in  reference  notes  in  73  A.  D.  217,  on  necessity  that  statute  relate  to 
but  one  subject,  which  shall  be  expressed  in  its  title;  74  A.  D.  534,  on  necessity 
that  legislative  act  embrace  but  one  subject  which  is  expressed  in  title;  00  A. 
D.  284,  on  constitutional  requirement  as  to  subject  and  title  of  statute. 

Cited  in  note  in  61  A.  D.  344,  as  to  when  statutes  are  constitutional  or  un- 
constitutional under  provision   that   they   shall  contain  but  one  subject  to  be 
expressed  in  the  title. 
Sufficiency  of  title  of  act. 

Cited  in  Ballentyne  v.  Wickersham,  75  Ala.  533,  holding  act  entitled  "an  act 
to  establish  inferior  court  of  criminal  jurisdiction  and  to  define  jurisdiction  of 
said  court  and  the  criminal  jurisdiction  of  said  court"  void  as  containing  two 
subjects  distinct  and  independent;  Washington  County  v.  Franklin  R.  Co.  34  Md. 
159,  holding  "an  act  to  provide  for  the  general  valuation  and  assessment  of 
property  in  this  state"  sufficiently  comprehensive  to  include  a  clause  repealing 
exemptions;  Second  German  BIdg.  Asso.  v.  Newman,  50  Md.  62;  Catholic  Cathed- 
ral Church  V.  Manning,  72  Md.  116,  19  Atl.  599;  State  v.  Young,  47  Ind.  150 
(dissenting  opinion), — on  sufficiency  of  title  of  legislative  act. 

Cited  in  note  in  64  A.  S.  R.  100,  on  sufficiency  of  title  of  statutes. 
Right  of  state  to  exact  license. 

Cited  in  Woods  v.  State,  36  Ark.  36.  38  A.  R.  22,  holding  state  might  in 
regulating  sale  of  liquor  compel  druggist  to  procure  a  license  to  sell. 

Cited  in  notes  in  52  A.  D.  332.  on  violation  of  constitutional  requirements  of 
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equality  and  uniformity  of  taxation  in  exaction  of  license;  3  L.R.A.  705,  on  license 
to  hawkers  and  peddlers;  7  L.R.A.  667,  on  hawkers  and  peddlers  as  subject  to 
state  license;  9  L.R.A.  366,  on  validity  of  state  taxes  as  affecting  commerce. 
Construction  of  statutes  by  Intent. 

Cited  in  Hardesty  v.  Taft,  23  Md.  612,  87  A.  D.  584,  holding  laws  to  carry 
on  the  government  are  to  receive  a  liberal  construction  to  effectuate  the  objects 
designated;  Anderson  v.  Baker,  23  Md.  531,  on  construction  to  be  given. 

—  Penal  laws. 

Cited  in  Wedge  v.  State,  12  Md.  232,  on  how  penal  laws  to  be  construed. 

Cited  in  reference  notes  in  74  A.  D.  534,  on  rule  that  penal  statutes  should  be 
strictly  construed;   91   A.  D.  287,  on  necessity  that  penal   statute  be  strictly 
construed;  10  A.  S.  R.  34,  on  construction  of  penal  statutes. 
Violation  of  prohibitive  statnte  as  crime. 

Cited  in  United  States  v.  Abbott,  Fed.  Cas.  No.  14,416,  holding  that  indict- 
ment will  lie  to  recover  penalty  for  failure  to  affix  revenue  stamp;  Ransdell  v. 
Patterson,  1  App.  D.  C.  489,  holding  indictment  will  lie  to  recover  a  penalty 
provided  by  statute  for  violating  a  law  though  the  statute  made  a  provision  for 
its  recovery  in  a  civil  action;  People  v.  Smith,  118  Mich.  73,  76  N.  W.  124,  hold- 
ing violation  of  state  liquor  law  indictable  offence,  the  statute  not  providing 
method  of  procedure  exclusive  of  indictment. 
Necessity  of  submission  for  Judgment  on  agreed  case. 

Reversed  on  rehearing  in  12  Md.  322,  71  A.  D.  596,  holding  that  agreed  case 
made  in  reviewing  court  does  not  exclude  appealable  judgment. 

Cited  in  Salfner  v.  State,  84  Md.  299,  35  Atl.  885,  holding  that  either  a  plea 
or  a  stipulation  for  judgment  by  the  court  is  necessary. 

69  AM.  DEC.  288,  HOIiLY  v.  BOSTON  GASLIGHT  CO.  8  GRAY,   128. 

Followed  without  discussion  in  Hunt  v.  Lowell  Gaslight  Co.  1  Allen,  343. 
What  constitutes  a  trespass. 

Cited  in  Suter  v.  Wenatchee  Water  Power  Co.  35  Wash.  1,  102  A.  S.  R.  881,. 
76  Pac.  298,  holding  damages  to  realty  by  overflow  from  negligent  construction 
of  irrigating  canal  lawfully  built,  not  a  trespass. 

Cited  in  reference  notes  in  102  A.  S.  R.  887,  on  what  constitutes  a  trespass; 
123  A.  S.  R.  937,  as  to  when  an  injury  is  immediate  so  as  to  be  a  trespass. 
Contributory  negligence  as  a  bar  to  recovery  for  a  wrong. 

Cited  in  Horrigan  v.  Clarksburg,  150  Mass.  218,  5  L.R.A.  609,  22  N.  E.  897,. 
holding  negligence  of  traveller  bars  recovery  for  injury  from  defect  in  highway, 
the  damages  being  incapable  of  apportionment;  Steele  v.  Burkhardt,  104  Mass. 
69,  6  A.  R.  191,  on  contributory  negligence,  either  on  part  of  plaintiff  or  persons 
acting  for  him,  as  a  bar  to  recovery;  Underbill  v.  Manchester,  45  N.  H.  214, 
on  whether  illegal  keeping  of  saloon  bars  recovery  for  destruction  of  property  by 
rioters  assembled  therein. 

Cited  in  note  in  29  L.R.A.  353,  on  contributory  negligence  in  escape  and  ex- 
plosion of  gas. 

—  Xegligent  state  of  plalntlff^s  own  property. 

Cited  in  Martin  v.  Simpson,  6  Allen,  102,  holding  improper  construction  of 
plaintiff's  roof  precipitating  water  undermining  neighbor's  wall  bars  recovery  for 
its  falling. 

Distinguished  in  Ft.  Worth  &  R.  G.  R.  Co.  v.  Glenn,  97  Tex.  686,  104  A.  S.  R. 
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894,  66  L.R.A.  818,  80  S.  W.  992,  1  A.  &  E.  Ann.  Cas.  270,  where  right  to  sue 
for  sickness  from  nuisance  on  adjacent  property,  without  averment  of  ownership, 
was  involved. 

—  Effect  of  remaining:  In  house  after  inflow  of  g^as. 

Cited  in  Hunt  v.  Lowell  Gaslight  Co.  1  Allen,  343,  holding  failure  to  move 
after  reasonable  opportunity  bars  recovery. 
Contrlbatory  exposure  to  gas  leak  as  Jury  question. 

Cited  in  Richmond  v.  Gay,  103  Va.  320,  49  S.  E.  482,  holding  it  is  for  jury. 

Cited  in  note  in  29  L.R.A.  35<5,  on  questions  for  and  instructions  to  jury  in 
actions  for  negligence  in  escape  and  explosion  of  gas. 
Negligence  of  custodians  imputable  to  persons  in  tlieir  charge. 

Cited  in  Carlisle  v.  Sheldon,  38  Vt.  440,  holding  negligence  of  husband  driving 
with  wife  imputable  to  latter. 

—  Negligence  imputable  to  infants. 

Cited  in  Leslie  v.  Lewiston,  62  Me.  468;  Munn  v.  Reed,  4  Allen,  431;  Fitz- 
gerald V.  St.  Paul,  M.  &  M.  R.  Co.  29  Minn.  336,  43  A.  R.  212,  13  N.  W.  168,— 
holding  negligence  of  parent  having  care  of  child  imputable  in  action  by  latter; 
Wright  V.  Maiden  &  M.  R.  Co.  4  Allen,  283;  Gibbons  v.  Williams,  136  Mass.  333,— 
holding  same  in  action  by  child's  administrator;  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
V.  Vining,  27  Ind.  513,  92  A.  D.  269,  holding  averment  that  child  was  on  track 
without  fault  on  part  of  parents  sufficient  in  action  by  administrator;  Dela- 
ware, L.  k  W.  R.  Co.  v.  Devore,  62  C.  C.  A.  77,  114  Fed.  166,  holding  both  negli- 
gence of  father,  driving,  and  mother,  holding  child,  imputable  in  action  by  latter; 
Stillson  y.  Hannibal  &  St.  J.  R.  Co.  67  Mo.  671,  holding  negligence  of  father  in 
directing  child  to  cross  railroad  imputable  in  action  by  child;  Brown  v.  European 
&  N.  A.  R.  Co.  68  Me.  384,  on  negligence  by  those  in  charge  of  infant  as  a  bar 
to  recovery  for  its  injuries. 

Cited  in  reference  notes  in  86  A.  D.  587;  98  A.  D.  186;  99  A.  D.  164, —  on 
whether  parent's  negligence  is  imputable  to  child. 

Cited  in  ^lotes  in  66  A.  D.  677,  on  parent's  negligence  in  permitting  child  to  be 
at  large  in  the  streets  or  on  railroad  track  as  defense  against  action  for  personal 
injury;  6  A.  R.  149,  on  negligence  of  parent  or  guardian  as  defense  to  action 
by  infant;  67  A.  R.  474,  on  imputation  of  parent's  negligence  to  child;  6  L.R.A. 
545,  on  imputing  to  child  the  contributory  negligence  of  parent  or  guardian; 
21  L.R.A.  76,  on  contributory  negligence  of  parent  for  injuries  to  child  as  bar  to 
action. 

Distinguished  in  Nashville  R.  Co.  v.  Howard,  112  Tenn.  107,  64  L.R.A.  437,  78 
S.  W.  1098,  holding  negligence  of  parent  not  imputable  in  action  by  child  there 
being  no  negligence  on  its  own  part;  Mahoney  v.  R.  Co.  6  Phila.  242,  24  Phila. 
Leg.  Int.  253,  holding  negligence  of  person  having  child  in  charge  but  without 
authority  not  imputable  in  action  by  child;  Atlanta  &  C.  Air  Line  R.  Co.  v. 
Gravitt,  93  Ga.  369,  44  A.  S.  R.  145,  26  L.R.A.  653,  20  S.  E.  550,  holding  negli- 
gence of  person  authorized  by  father  to  care  for  child  not  imputable  in  statutory 
action  by  mother;  Carter  v.  Towne,  98  Mass.  567,  96  A.  D.  682,  where  neither 
child  nor  his  parents  were  negligent;  Murray  v.  Boston  Ice  Co.  180  Mass.  165,  61 
N.  E.  1001,  where  adult  passengers  on  vehicles  were  involved. 

Criticized  in  Bellefontaine  &  I.  R.  Co.  v.  Snyder,  18  Ohio  St.  399,  98  A.  D. 
176,  holding  negligence  of  sister  in  charge  of  child  not  imputable  in  action  by 
latter;  Winters  v.  Kansas  City  Cable  R.  Co.  99  Mo.  509,  17  A.  S.  R.  591,  6  L.R.A. 
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536,  12  S.  W.  652,  holding  negligence  of  mother  in  allowing  child  on  street  not  im- 
putable in  action  by  child;  Smith  v.  O'Connor,  48  Pa.  218,  86  A.  D.  682,  22  Phila. 
Leg.  Int.  28,  holding  rule  of  mutual  negligence  between  adults  inapplicable  to 
an  infant  of  tender  years;  Battishill  v.  Humphreys,  64  Mich.  494,  31  N.  W.  894, 
on  nonimputability  of  parent's  negligence  in  action  by  child. 
What  constitutes  negligence. 

Cited  in  notes  in  18  E.  R.  C.  629,  as  to  what  constitutes  negligence  as  ground 
of  legal  liability;    29  L.R.A.  343,  on  evidence  as  to  negligence  in   escape  and 
explosion  of  gas. 
Care  required  in  dealing  witli  dangerous  agencies. 

Cited  in  Simonton  v.  Loring,  68  Me.  164,  28  A.  R.  29,  denying  absoluteness 
of  upper  tenant's  liability  for  leaving  open  a  water  faucet. 
—  Care  required  in  maintenance  off  a  gas  system. 

Cited  in  Siebrecht  v.  East  River  Gas  Co.  21  App.  Div.  110,  47  N.  Y.  Supp.  262; 
Wichita  Gas,  Electric  Light  &  P.  Co.  v.  Wright,  9  Kan.  App.  730,  69  Pac.  1085,— 
holding  efficient  system  of  inspection  required;  Sipple  v.  Laclede  Gaslight  Co. 
125  Mo.  App.  81,  102  S.  W.  608,  upholding  duty  to  exercise  extraordinary 
degree  of  watchfulness  and  skill;  Indiana  Natural  &  Illuminating  ijas.  Co. 
v.  Long,  27  Ind.  App.  219,  59  N.  E.  410,  upholding  continuing  duty  to  exer- 
cise highest  degree  of  supervision;  Pine  Bluff  Water  &  L.  Co.  v.  Schneider,  62 
Ark.  109,  33  L.R.A.  366,  34  S.  W.  647;  Koelsch  v.  Philadelphia  Co.  152  Pa.  355, 
34  A.  S.  R.  653,  18  L.R.A.  759,  25  Atl.  522,  31  W.  N.  C.  341,  23  Pittsb.  L.  J.  N. 
S.  228;  District  of  Columbia  v.  Washington  Gaslight  Co.  9  Mackey,  39, — 
upholding  duty  to  exercise  a  reasonable  supervision;  Greaney  v.  Holyoke  Water 
Power  Co.  174  Mass.  437,  54  N.  E.  880;  Gould  v.  Winona  Gas  Co.  100  Minn.  258, 
10  L.R.A.(N.S.)  889,  111  N.  W.  254,— denying  that  liability  was  determined  by 
doctrine  of  insurance  against  harm;  Hutchinson  v.  Boston  Gaslight  Co.  122  Mass. 
219,  holding  system  adequate  to  all  reasonable  exigencies  of  the  business  suf- 
ficient. 

Cited  in  reference  notes  in  85  A.  D.  700,  on  actions  against  gas  company  for 
injuries  caused  by  escape  of  gas  and  evidence  therein;  28  A.  S.  R.  205,  on  lia- 
bility of  gas  companies  for  negligence. 

Cited  in  notes  in  70  A.  D.  488,  on  care  required  of  gas  company  in  its  busi- 
ness; 29  L.R.A.  338,  on  liability  for  negligence  in  escape  and  explosion  of  gas; 
15  L.R.A.  (N.S.)  540,  on  liability  for  injury  by  escape  of  gas  stored  on  one's 
premises. 

Evidence  to  show  care  as  to  maintenance  of  a  gas  system. 

Cited  in  Powers  v.  Boston  Gaslight  Co.  158  Mass.  257,  33  N.  E.  523,  holding 
printed  notice  to  consumers  requesting  compliance  with  certain  rules  competent. 
Burden  of  proving  negligence. 

Cited  in  note  in  29  L.R.A.  345,  on  burden  of  proof  as  to  negligence  in  escape 
and  explosion  of  gas. 

Necessity  of  care  as  correlative  to  danger. 

Cited  in  Simonton  v.  Loring,  68  Me.  164,  28  A.  R.  29;  Caven  v.  BodwcU 
Granite  Co.  99  Me.  278,  69  Atl.  285;  Fletcher  v.  Boston  &  M.  R.  Co.  1  Allen, 
9,  79  A.  D.  695;  Sullivan  v.  Scripture,  3  Allen,  564;  Cunningham  v.  Hall,  4 
Allen,  268;  Chicago,  B.  &  Q.  R.  Co.  v.  Dougherty,  12  111.  App.  181,— holdinft  it 
dependent  on  the  subject-matter  and  the  particular  circumstances  of  each  case-: 
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Jacobus  V.  St.  Paul  &  C.  R,  Co.  20  Minn.  125,  Gil.  110,  18  A.  R.  360,  31 
Phila.  Leg.  Int.  277,  on  necessity  of  care  proportionate  to  relations  of  parties. 
Who  may  maintain  action  for  nuisance. 

Cited  in  reference  note  in  104  A.  S.  R.  898,  on  who  may  maintain  an  action  for 
nuisance. 

69  AM.  DEC.  239,  BRO\%'X  v.  TYLER,  8  GRAY,  185. 
Effect  of  realization  on  pledg^ed  paper. 

Cited  in  Whipple  v.  Blackington,  97  Mass.  476,  holding  pledged  note  operates 
as  payment  at  time  of  its  conversion  into  money;  Buffington  v.  Chase,  152  Mass. 
534,  10  L.R.A.  123,  25  N.  E.  977,  holding  taking  of  drawee's  note  by  pledgee  of  a 
draft  operates  as  a  payment;  Lathrop  v.  Atkisson,  87  Ga.  339,  13  S.  E.  517, 
holding  taking  of  land  and  cancellation  of  notes  by  pledgee  of  a  bond  for  title 
does  not  operate  as  a  payment. 
—  Effect  of  foreclosure  of  realty  mortgage  held  as  collateral. 

Cited  in  Munson  v.  American  Sav.  Bank  &  T.  Co.  43  Wash.  549,  86  Pac.  1047 ; 
Montague  v.  Boston  &  A.  R.  Co.  124  Mass.  242, — holding  land  becomes  substituted 
for  note  and  mortgage  as  collateral  security;  Stevens  v.  Dedham  Inst,  for  Savings, 
129  Mass.  547,  holding  pledgee  holds  land  in  trusts  to  sell  for  his  benefit  and  other 
persons  entitled  to  proceeds;  Blood  v.  Shepard,  69  Kan.  752,  77  Pac.  566,  holding 
land  becomes  the  subject  of  pledge  so  as  to  entitle  pledgee  to  decree  quieting 
title  after  reasonable  default  of  pledgor;  First  Nat.  Bank  v.  Ohio  Falls  Car  k 
Locomotive  Works,  20  Fed.  66,  holding  by  analogy  that  second  pledgor  of  notes, 
secured  by  a  bond,  is  not  affected  by  action  to  foreclose  first  pledgor  in  which 
he  was  not  joined. 

Cited  in  note  in  7  L.R.A.(N.S.)  1096,  as  to  whether  assignee  of  mortgage  has 
collateral  security,  who  forecloses  the  same  and  purchases  the  property,  holds 
title  subject  to  trust  in  favor  of  assignor. 

Distinguished  in  Jennings  v.  Wyzanski,  188  Mass.  285,  holding  foreclosure  of 
realty  mortgage  by  sale  precludes  right  of  pledgor  to  redeem  though  pledgee 
became  the  purchaser;  Plucker  v.  Teller,  174  Pa.  529,  34  Atl.  208,  38  W.  N.  C. 
93,  holding  no  trust  relation  exists  between  pledgor  and  pledgee  where  latter 
gave  notice  that  his  purchase  was  for  his  own  benefit;  Mount  v.  Manhattan  Co. 
43  N.  J.  Eq.  25,  9  Atl.  114,  holding  same  where  price  bid  was  conclusive  as  to 
the  value  of  the  premises. 
Rights  of  pledgee  on  default  in  payment  of  debt. 

Cited  in  Hancock  v,  Franklin  Ins.  Co.  114  Mass.  155,  holding  default  gives 
right  to  sell  bond,  pledged  as  collateral,  on  giving  of  notice  to  pledgor. 

Cited  in  note  in  4  L.R.A.  586,  on  right  of  pledgee  to  sell  securities. 
Effect  of  sale  of  premises  under  foreclosure  decree. 

Cited  in  Powesliiek  County  v.  Dennison,  36  Iowa,  244,  holding  sale  under 
foreclosure  of  vendor's  lien  transfers  title  notwithstanding  accrual  of  subsequent 
installments. 

Cited  in  note  in  4  L.R.A.  205,  on  effect  of  foreclosure  of  mortgage. 
Assignment  of  mortgage  as  collateral  security. 

Cited  in  note  in  13  L.R.A.  295,  on  assignment  of  mortgage  as  collateral  secur- 
ity. 


Digitized  by  VjOOQ IC 


69  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1180 

69  AM.  DEC.  242,  SHEPHERD  v.  YOU^O,  8  GRAY,  152. 
Validity  of  sabsequent  promise  to  pay  a  claim  not  legally  binding. 

Cited  in  Massachusetts  Mut.  L.  Ins.  Co.  v.  Green,  186  Mass.  306,  70  N.  E.  202^ 
denying  liability  on  promise  to  repay  amount  of  taxes  paid  by  mistake;  Forbis 
V.  Inman,  23  Or.  68,  31  Pac.  204,  upholding  liability  on  promise  to  pay  for  bene- 
ficial  labor  performed  by  mistake. 

Cited  in  note  in  53  L.R.A.  375,  on  moral  obligation  as  consideration  for  promise 
to  pay  for  past  services. 
Administrator's  power  to  bind  estate. 

Cited  in  reference  notes  in  79  A.  D.  297,  on  administrator's  power  to  bind 
estate ;  79  A.  D.  297,  on  effect  of  administrator's  promise  to  pay  invalid  claim. 

Cited  in  note  in  52  A.  S.  R.  123,  on  liability  of  decedent's  estate  for  executor's 
or  administrator's  declaration  and  admission. 

69  AM.  DEC.  244,  SWAIN  v.  MIZNER,  8  GRAY,  182. 

Right  of  officer  to  enter  dwelling  In  order  to  execute  civil  process. 

Cited  in  Hilknan  v.  Edwards,  28  Tex.  Civ.  App.  308,  66  S.  W.  788,  denying 
right  to  climb  through  open  window. 

Cited  in  reference  note  in  99  A.  D.  556,  on  breaking  open  doors  to  execute 
writs. 

Cited  in  notes  in  95  A.  S.  R.  128,  on  liability  of  sheriff,  constables,  and  mar- 
shals for  use  of  force;  11  E.  R.  C.  643,  on  right  of  sheriff  to  break  into  a  house 
to  execute  process. 
—  What  constitutes  a  dwelling. 

Cited  in  Steams  v.  Vincent,  50  Mich.  209,  46  A.  R.  37,  16  N.  W.  86,  holding 
part  of  building  used  for  domestic  use  constitutes  the  dwelling  other  portions 
being  used  as  a  store. 

Right  to  maintain  trespass  for  breaking  and   entering  apartments  in 
building. 

Cited  in  Nelson  v.  Garey,  114  Mass.  418;  Waldo  v.  Waldo,  52  Mich.  94,  17  N.  W. 
710, — upholding  the  right. 
Distinction  between  lodger  and  tenant. 

Cited  in  Roberts  v.  Lynn  Ice  Co.  187  Mass.  402,  73  N.  E.  523,  holding  ex- 
clusive possession  establishes  tenancy  while  licensee  occupying  under  owner  is 
a  lodger;  White  v.  Maynard,  111  Mass.  250,  15  A.  R.  28,  holding  agreement  to 
board  man  and  his  family  and  furnish  them  three  specified  rooms  establishes 
character  as  a  lodger. 

69  AM.  DEC.  248,  SHEPHERD  v.  CHAMBERIiAIX,  8  GRAY,  225. 
Sufficiency  of  demand  on  note  at  bank  after  banking  hours. 

Cited  in  Salt  Springs  Nat.  Bank  v.  Burton,  58  N.  Y.  430,  17  A.  R.  266,  up- 
holding demand  on  cashier  found  at  bank  after  business  hours. 

69  AM.  DEC.   248,  COM.  v.  TIVNON,  8  GRAY,   375. 

Averment  of  Intent  In  indictment  for  being  possessed  of  burglar^s  tools. 

Cited  in  Scott  v.  State,  91  Wis.  552,  65  N.  W.  61 ;  People  v.  Edwards,  93  Mich. 
636,  53  N.  W.  778, — ^holding  it  unnecessary  to  aver  the  particular  building  in- 
tended to  be  burglarized. 
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Cited  in  note  in  2  A.  S.  H.  396,  on  allegation  of  intent  to  use  in  charge  for 
having  burglarious  tools  in  possession. 

Proof  of  possession  in  Joint  prosecution  for  being  possessed  of  burglar's 
tools. 

Cited  in  Com.  v.  Conlin,  188  Mass.  282,  74  N.  E.  351,  holding  possession  by  one 
person,  he  and  another  intending  to  use  them  in  a  joint  undertaking,  insufficient. 
When  declarations  of  one  conspirator  are  competent  against  another. 

Cited  in  Cuyler  v.  McCartney,  40  N.  Y.  221  (dissenting  opinion),  on  applica- 
bility of  rule  to  cases  where  no  tecbnic&k  conspiracy  is  charged. 

Cited  in  reference  notes  in  8  A.  S.  R.  87G,  on  admissions  of  accomplice  as 
evidence;  3  A.  S.  R.  685;  40  A.  S.  R.  'SOI,— -on  acts  and  declaratipns  of  conspirator 
as  evidence  against  others. 

69  AM.  DE.  252,  COM.  v.  TOLLIVER,  8  GRAY,  880. 
Materiality  of  allegations  as  to  place  In  criminal  prosecutions. 

Cited  in  Jenks  v.  State,  63  Ark.  312,  39  S.  W.  361,  holding  charge  of  escape 
ior  penitentiary  sustained  by  proof  of  escape  from  any  part  of  county;  Carlisle 
T.  State,  32  Ind.  55,  holding  charge  that  murder  was  committed  '^at  and  in. said 
<!Ounty"  sustained  by  proof  of  commission  on  river  opposite  thereto;  Com.  v. 
Snell,  189  Mass.  12,  3  L.R.A.(N.S.)  1019,  75  N.  E.  75,  holding  it  sufficient  in 
prosecution  for  murder  to  prove  commission  of  offense  within  territorial  juris- 
diction of  court;  Com.  v.  Lavery,  101  Mass.  207,  holding  charge  of  simple 
larceny  at  particular  place  sustained  by  proof  of  commission  anywhere  in 
•county;  Com.  v.  Kern,  147  Mass.  595,  18  N.  E.  566,  holding  same  as  to 
eharge  of  keeping  intoxicating  liquors  for  illegal  sale;  Ledbetter  v.  United 
mates,  170  U.  S.  606,  42  L.  ed.  1162,  18  Sup.  Ct.  Rep.  774,  holding  it  sufficient  to 
name  merely  the  county  in  prosecution  for  selling  liquors  without  a  license; 
Com.  V.  Reily,  9  Gray,  1,  holding  complaint  charging  conveyance  of  liquor 
from  place  to  place  at  particular  location  in  county  insufficient. 

Distinguished  in  Com.  v.  Heffron,  102  Mass.  148,  holding  illegal  keeping  of 
house  for  sale  of  liquor  must  be  proved  as  laid;  State  v.  Kelley,  66  N.  H.  577, 
29  Atl.  843,  holding  same  as  to  a  charge  of  house  breaking  in  the  daytime. 
'—  In  prosecutions  for  assault. 

Cited  in  Com.  v.  Creed,  8  Gray,  387,  holding  proof  of  commission  at  any  place 
in  county  sufficient  though  particular  place  was  charged. 

«9  AM.  DEC.  253,  WARNER  v.  BACON,  8  GRAY,  897. 
NcK^esslty  of  pleading  special  damages. 

Cited  in  Harron,  Rickard  &  McCone  v.  Wilson,  L.  &  Co.  4  Cal.  App.  488,  88 
Pac.  512;  Myer  v.  Davies,  17  111.  App.  228;  Adams  v.  Barry,  10  Gray,  361,-— 
holding  it  essential  to  plead  them. 
When  entire  damages  may  be  recovered  In  one  action. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moseley,  88  C.  C.  A.  231,  161  Fed.  72,  holding 
entJre  damages  from  permanent  dikes  deflecting  current  of  stream  recoverable 
in  one  action;  Ridley  v.  Seaboard  &  R.  R.  Co.  118  N.  C.  096,  32  L.R.A.  708,  24 
S.  E.  730,  holding  same  as  to  permanent  construction  of  railroad  causing  ponding 
of  water;  Duryea  v.  New  York,  26  Hun,  120,  holding  same  in  action  brought  tc 
recover  damage  for  wrongful  discharge  of  sewage;  Mears  v.  Dole,  135  Mass.  508. 
holding  damage  from  enlargement  of  excavation  after  date  of  writ  cannot  be  re- 
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covered  in  action  already  commenced;  Patchen  v.  Keeley,  19  Nev.  404,  14  Pac.  347, 
holding  damages  between  dates  of  action  and  trial  not  recoverable  in  action  for 
trespass  upon  a  mine. 

Cited  in  reference  note  in  100  A.  D.  467,  on  measure  of  damages  for  breach 
of  contract  to  convey  realty. 

Cited  in  notes  in  28  A.  S.  R.  689;  63  A.  S.  R.  136, — on  recovery  for  prospective 
damages. 

—  Breaches  of  contract  after  action  brought. 

Cited  in  Cutter  v.  Gillette,  163  Mass.  96,  39  N.  E.  1010,  holding  entire  dam- 
ages for  breach  of  contract  of  hiring  can  be  recovered  in  action  brought  before 
expiration  of  contract  period;  Fay  v.  Guynon,  131  Mass.  31,  holding  damages 
should  be  assessed  only  to  date  of  writ  in  action  for  breach  of  contract  to  furn- 
ish home  as  long  as  sobriety  continues;  Phelps  v.  New  Haven  &  N.  Co.  43  Conn. 
453,  denying  recovery  of  prospective  damages  in  action  for  breach  of  contract 
to  keep  cattle  passes  in  repair. 

Cited  in  note  in  106  A.  S.  R.  977,  on  damages  accruing  subsequent  to  breach 
of  contract  to  convey  land. 

Acceptance  of  performance  after  commencement  of  action  as  a  bar  to 
damages. 

Cited  in  Davis  v.  Harrington,  160  Mass.  278,  35  N.  E.  771,  holding  acceptance 
of  full  payment  of  debt  for  rent  bars  recovery  of  interest  by  way  of  damages. 
When  former  judgment  is  bar  to  subsequent  action. 

Cited  in  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  137  U.  S.  608,  34  L. 
ed.  784,  11  Sup.  Ct.  Rep.  185,  upholding  later  action  for  damages  caused  by  new 
injury  from  continuance  of  nuisance;  Indiana,  B.  &  W.  IC  Co.  v.  McBroom, 
103  Ind.  310,  2  N.  E.  760,  holding  one  assessment  of  damagt>«  for  grading  of 
street  bars  later  action  for  fresh  damages;  Fowle  v.  New  Haven  &  N.  Co.  107 
Mass.  352,  holding  one  assessment  of  damages  for  locating  railroad  so  as  to  deflect 
course  of  stream  has  same  effect;  Fowle  v.  New  Haven  &  N.  Co.  112  Mass.  334, 

17  A.  R.  106,  holding  same  though  fresh  damages  were  caused  by  an  unusual 
freshet;   Knowlton  v.  New  York  &  N.  E.  R.  Co.  147  Mass.  606,  1  L.R.A.  625, 

18  N.  E.  680,  holding  one  recovery  of  damages  from  single  act  causing  Are  is  a 
bar  to  recovery  of  additional  damages;  New  York  Elev.  R.  Co.  v.  Fifth  Nat 
Bank,  136  U.  S.  432,  34  L.  ed.  231,  10  Sup.  Ct.  Rep.  743,  on  former  judgment 
assessing  damages  to  time  of  trial  as  a  bar  to  recovery  for  injury  suffered  before 
that  time. 

—  New  breach  of  contract. 

Cited  in  Just  v.  Greve,  13  111.  App.  VS.2y  upholding  later  action  for  new  breach 
of  an  agreement  not  to  engage  in  business  in  a  certain  town. 
Injury  and  damages  as  elements  In  a  cause  of  action. 

Cited  in  Fields  v.  Daisy  Gold  Min.  Co.  26  Utah,  373,  73  Pac.  621,  on  necessity 
of  presence  of  both  elements. 

69  AM.  DEC.  262,  POWELIi  v.  BAGG,  8  GRAY,  441. 
Acquirement  of  easement  by  adverse  user. 

Cited  in  Fells  v.  Chesapeake  &  O.  R.  Co.  49  W.  Va.  65,  87  A.  S.  R.  787,  38  S.  E. 
479,  holding  user  must  be  acquiesced  in  by  owner;  Cobb  v.  Davenport,  32  N.  J. 
L.  369;  Chicago  &  N.  W.  R.  Co.  v.  Hoag,  90  111.  339,— holding  user  must  be 
adverse,  uninterrupted  and  with  acquiescence  of  owner;   Edson  v.  Munsell,  10 
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Allen,  557,  holding  easement  cannot  be  acquired  by  user  as  against  an  insane 
person;  Graves  v.  Broughton,  185  Mass.  174,  69  N.  E.  1083,  holding  same  as  to 
power  of  husband  to  acquire  easement  from  wife;  Tracy  v.  Atherton,  36  Vt.  603, 
holding  descent  of  servient  estate  to  infant  does  not  interrupt  the  user. 

Cited  in  reference  notes  in  50  A.  S.  R.  96;  83  A.  D.  693,— on  creation  of  ease- 
ment by  adverse  enjoyment;  100  A.  D.  609,  on  requirement  of  knowledge  and 
acquiescence  of  owner  of  land. 

Cited  in  notes  in  35  A.  D.  311,  on  nature  of  adverse  user  by  which  easement  is 
acquired;  10  L.R.A.  486,  on  necessity  for  continuous  and  uninterrupted  posses- 
sion to  create  prescriptive  right;  10  E.  R.  C.  93-95,  on  acquisition  of  casement 
by  prescription;  16  E.  R.  C.  342,  on  sufliciency  of  entry  to  stop  running  of 
prescription. 

—  Verbal  nonlitigious  protests  as  tolling  prescription. 

Cited  in  Lehigh  Valley  R.  Co.  v.  McFarlan,  30  N.  J.  Eq.  180,  holding  user 
exercised  in  face  of  protests  and  defiance  ineffective;  Brayden  v.  New  York,  N. 
H.  &  H.  R.  Co.  172  Mass.  225,  51  N.  E.  1081,  holding  obstruction  operates  as  an 
interruption;  Reid  v.  Garnett,  101  Va.  47,  43  S.  E.  182;  Union  Mill  &  Min.  Co. 
V.  Dangberg,  2  Sawy.  450,  Fed.  Cas.  No.  14,370, — holding  effect  of  user  defeated 
by  oral  remonstrance;  Harrison  v.  Dolan,  172  Mass.  395,  52  N.  E.  513,  on 
sufficiency  of  assertion  of  right  as  an  interruption. 

Distinguished  in  Kimball  v.  Ladd,  42  Vt.  747,  holding  user  not  affected  by 
verbal  remonstrances  where  there  was  power  of  interruption. 

Explained  in  Connor  v.  Sullivan,  40  Conn.  26,  16  A.  R.  10,  holding  effect  of 
oral  remonstrance  and  attempt  to  erect  fence  should  be  left  to  jury. 

Criticized  in  Lehigh  Valley  R.  Co.  v.  McFarlan,  43  N.  J.  L.  605,  holding  user 
not  affected  by  mere  denials  not  amounting  to  a  disturbance. 

—  Actions  as  tolling  prescription. 

Cited  in  Workman  v.  Curran,  89  Pa.  226,  7  W.  N.  C.  101,  36  Phila.  Leg.  Int. 
278,  holding  effect  of  user  defeated  by  pendency  of  action  of  trespass;   Cobb  v. 
Smith,  38  Wis.  21,  holding  same  where  both  an  action  for  damages  and  for  an 
injunction  was  commenced. 
Presumption  of  grant  as  basis  of  doctrine  of  prescription. 

Cited  in  Edson  v.  Munsell,  10  Allen,  557,  on  presumption  of  grant  from  long 
lapse  of  time  as  the  usual  theory  of  the  doctrine. 

Cited  in  reference  note  in  100  A.  D.  608,  on  presumption  of  grant  as  basis 
of  prescription. 

69  AM.  DEC.  264,  COM.  v.  FOGERTY,  8  GRAY,  489. 
Sufficiency  of  Indictment  for  rape.     , 

Cited  in  State  v.  Harris,  150  Mo.  56,  51  S.  W.  481,  holding  indictment  charg- 
ing assault  and  ravishment  by  force  and  without  consent  sufficient;  People  v. 
Willett,  105  Mich.  110,  62  N.  W.  1115,  holding  word  "ravish"  implies  force  and 
violence  in  the  man  and  want  of  consent  in  the  woman;  Territory  v.  Keyes,  5 
Dak.  244,  38  N.  W.  440,  holding  allegation  that  assault  was  without  consent 
unnecessary  the  girl  being  under  age;  State  v.  MuUer,  85  Wis.  203,  55  N.  W. 
165,  holding  words  "violently  and  against  her  will  feloniously  did  ravish  and 
carnally  know"  sufficient;  Com.  v.  Burke,  105  Mass.  370,  7  A.  R.  531,  on  suf- 
ficiency of  words  "feloniously  did  ravish  and  carnally  know;"  Beard  v.  State,. 
79  Ark.  293,  97  S.  W.  667,  9  A.  &  E.  Ann.  Cas.  409    (dissenting  opinion),  on 
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necessity  of  words  "against  her  will;"  Com.  v.  McCarty,  165  Mass.  37,  42  N.  E. 
336,  on  sufficiency  of  averments  to  establish  intent  to  ravish. 

Cited  in  reference  notes  in  2  A.  S.  R.  732;  40  A.  S.  R.  281;  70  A.  S.  R.  761,— on 
sufficiency  of  indictment  for  rape. 

Cited  in  notes  in  80  A.  D.  373,  on  words  "force,"  "fraud,"  and  "ravish,"  in 
indictments  for  rape;  80  A.  D.  374,  on  alleging  sex  in  indictment  for  rape. 

—  Xecessity  of  allegingr  an  ''assault/* 

Cited  in  Beard  v.  State,  79  Ark.  293,  97  S.  W.  067,  9  A.  &  E.  Ann.  Cas.  409 
(dissenting  opinion),  on  its  Heedlessness. 

—  Necessity  off  allegation  that  prosecutrix  was  not  wife  off  prisoner. 
Cited  in  State  v.  Williamson,  22  Utah,  248,  83  A.  S.  R.  780,  62  Pac.  1022; 

tState  V.  Williams,  9  Mont.  179, — holding  it  unnecessary. 

Distinguished  in  Parker  v.  Territory,  9  Okla.  109,  69  Pac.  9;  Young  v.  Ter- 
ritory, 8  Okla.  525,  68  Pac.  724, — holding  it  necessary  under  statute  making 
that  fact  an  element  in  the  crime;  Com.  v.  Murphy,  2  Allen,  163,  holding  it 
necessary  where  conviction  for  fornication  was  attempted. 
Relationship  off  husband  to  woman  as  deffcnse  in  rape. 

Cited  in  Frazier  v.  State,  48  Tex.  Crim.  Rep.  142,  122  A.  S.  R.  738,  86  S.  W. 
1024,  13  A.  &  £.  Ann.  Cas.  497,  holding  it  is  an  absolute  bar. 

Cited  in  note  in  80  A.  D.  363,  on  rape  by  husband  upon  his  wife. 
Necessity  off  charging  crime  In  words  off  the  statute. 

Cited  in  Com.  v.  Thompson,  108  Mass.  461,  holding  words  "maliciously  and 
without  any  lawful   justification"  satisfy  a  statute   requiring  procurement  of 
miscarriage  to  be  "unlawful." 
Aiders  and  abettors  off  rape  as  principals. 

Cited  in  note  in  8  L.R.A.  297,  on  aiders  and  abettors  of  rape  guilty  as  prin- 
cipals. 

69  AM.  DEC.  266,  PELHAM  v.  AliDRICH,  8  GRAY,  515. 
Right  to  attack  debtor's  conveyance. 

Cited  in  reference  notes  in  72  A.  D.  384,  on  right  of  subsequent  creditors  to 
avoid  voluntary  settlement  made  without  fraudulent  intent;  75  A.  D.  135,  on 
right  of  subsequent  creditors  to  impeach  voluntary  conveyance;  31  A.  S.  R.  665, 
on  right  of  subsequent  creditors  to  attack  fraudulent  conveyances. 

Cited  in  note  in  14  A.  S.  R.  753,  on  what  creditors  may  attack  voluntary 
transfer  as  fraudulent. 
Accrual  off  debt  ffor  costs  off  a  legal  action. 

Cited  in  State  v.  Dorland,  106  Iowa,  40,  75  N.  W.  654;  Dows  v.  Griswold, 
122  Mass.  440;  Stevens  v.  Works,  81'  Ind.  446, — ^liolding  it  accrues  at  time 
judgment  is  rendered. 

Cited  in  note  in  52  A.  D.  119,  on  protection  of  claim  for  costs  of  suit  against 
fraudulent  conveyances. 

69  AM.  DEC.  207,  MACK  v.  PARKS,  8  GRAY,  517. 
Exemption  from  seizure  under  writ. 

Cited  in  notes  in  38  A.  D.  709,  on  levy  of  execution  on  property  in  use  or 
possession  of  debtor;  47  A.  R.  192,  on  what  is  exempt  from  process  as  tools. 
—  Articles  on  person. 

Cited  in  Maxham  v.  Day,  16  Gray,  213,  77  A.  D.  409,  holding  an  article  of 
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personal  ornament  cannot  be  taken  on  writ  of  replevin  though  worn  to  defeat 
effect  of  process.  * 

Distinguished  in  Richards  v.  Heger,  122  Mo.  App.  512,  99  S.  VV.  802,  holding 
money  being  held  in  hands  of  debtor  subject  to  seizure  on  execution. 
Jewelry  as  wearing  apparel. 

Cited  in  Re  Smith,  96  Fed.  832,  holding  diamond  stud  worth  $250  exempt  as 
**wearing  apparel"  under  bankrupt  act;  Stewart  v.  McClung,  12  Or.  431,  53 
A.  R.  374,  8  Pac.  447,  holding  watch  exempt  from  execution  as  "necessary 
wearing  apparel;"  Re  Steele,  2  Flipp.  324,  Fed.  Cas.  No.  13,346,  on  exemption 
of  watch  as  "wearing  apparel"  under  bankrupt  act;  Re  H.  L.  Evans  &  Co.  168 
Fed.  155,  holding  bankrupt  entitled  to  various  personal  jewelry  worth  $444.50 
under  statute  exempting  "  all  wearing  apparel"  of  family. 

Cited  in  reference  notes  in  97  A.  D.  668,  on  what  exempt  as  wearing  apparel; 
06  A.  S.  R.  355,  on  rings  as  wearing  apparel  within  exemption  laws. 

Explained    in    Re    Turnbull,    106    Fed.    667,    holding    watch    not    exempt    as 
"necessary  wearing  apparel"  under  bankrupt  act. 
Attachment  procured  by  fraud. 

Cited  in  Ex  parte  Hurn,  92  Ala.  102,  25  A.  S.  R.  23,  13  L.R.A.  120,  9  So.  515, 
on  its  nullity. 

Cited  in  reference  note  in  93  A.  D.  466,  on  validity  of  levy  effected  by  unlawful 
or  fraudulent  means. 
Rlffht  of  personal  liberty. 

Cited  in  Union  P.  R.  Co.  v.  Botsford,  141  U.  S.  250,  35  L.  ed.  734,  11  Sup.  Ct. 
Rep.  1000,  holding  court  cannot  compel  plaintiff  in  personal  injury  action 
to  submit  to  a  surgical  examination. 

•9  AM.  DEC.  270,  ST  ARKS  y.  SIKES,  8  GRAY,  609» 
Effect  of  subsequent  ratification  of  an  ae:ent*8  acts. 

Cited  in  Lyons  v.  Wait,  51  N.  J.  Eq.  60,  26  Atl.  334,  holding  it  has  same  effect 
as  original  express  authority. 

Cited  in  reference  notes  in  86  A.  D.  158,  on  ratification  of  unauthorized  acts; 
93  A.  D.  56,  on  effect  of  subsequent  ratification  of  agency;   28  A.  S.  R.  790, 
on  retroactive  effect  of  ratification  of  acts  done  as  agent. 
Necessity  that  act  be  ratified  as  an  entirety. 

Cited  in  Spiegelberg  v.  Sterbach,  50  111.  App.  476,  holding  it  essential. 
Ri^ht  of  cotenant  to  sue  In  assumpsit  for  proceeds  of  insurance  on  Joint 
estate. 

Distinguished  in  Weinrich  v.  Wolf,  24  W.  Va.  299,  holding  where  right  to  main- 
tain bill  in  equity  for  accounting  from  trustee  was  involved. 
Rebuttal  of  witnesses  declaration  of  nonhostllity  on  cross-examination. 

Distinguished  in  Day  v.  Stickney,  14  Allen,  255,  where  evidence  offered  related 
to  subject  of  suit  then  in  question. 

•9  AM.  DEC.  272,  GREENWOOD  t.  MURDOCH,  9  GRAY,  20. 
Grant  of  buildingrs  as  slg^nifying  land  attaclied. 

Cited   in   Snow   v.   Orleans,    126   Mass    453,    holding  grant   of   academy   and 

surrounding  fence  includes  ground  enclosed  by  it;  Scanlan  v.  Geddes,  112  Mass. 

15,  holding  agreement  to  convey  house  calls  for  land  thereunder  and  as  much 

more  as  is  necessary  to  the  beneficial  enjoyment;  Powers  Lumber  Co.  v.  Wade, 

Am.  Dec.  Vol.  IX.— 75. 
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15  Tex.  Civ.  App.  295,  39  S.  W.  158,  holding  land  included  under  contract  to 
give  material  man  a  lien  on  a  certain  store  house;  Strang  v.  Pray,  89  Tex.  525, 
35  S.  W.  1054,  holding  statute  giving  mechanic's  and  materialmen  liens  on  build- 
ings includes  lands  enjoyed  and  necessary  thereto. 

Distinguished  in  Hanson  v.  Blake,  155  Fed.  342,  holding  owner  of  land  taking 
mortgage  of  mill  thereon  does  not  become  a  real  estate  mortgagee  notwithstanding 
oral  agreement  to  convey;  Owen  v.  Field,  102  Mass.  90,  holding  grant  of  exclus- 
ive right  to  use  of  four  springs  not  equivalent  to  a  grant  of  land  in  fee. 

69  AM.  DEiC.  2  74,  SMITH  v.  SLOCOMB,  9  GRAY,  36,  liater  action  be- 
tween same  parties  In  11  Gray,  280. 
Construction  of  boundaries  on  ways  and  streets. 

Cited  in  Boston  v.  Richardson,  13  Allen,  146,  holding  record  in  Book  of 
Possessions  "as  bounded  with  street"  shows  title  to  center  thereof;  Crocker  v. 
Cotting,  166  Mass.  183,  33  L.R.A.  245,  44  N.  E.  214,  holding  boundary  "westerly 
by  a  five  feet  passageway"  does  not  include  any  part  of  the  passage;  Gould  v. 
Wagner,  196  Mass.  270,  82  N.  E.  10  (dissenting  opinion),  on  extension  of 
boundary  to  opposite  side  of  private  way  where  grantor  owned  it  and  there  was 
no  restriction. 

Cited  in  reference  note  in  30  A.  S.  R.  853,  on  highways  or  streets  as  bound- 
aries. 

Cited  in  notes  in  54  A.  D.  794,  on  when  boundary  on  street  or  highways  includes 
same;  4  L.R.A.  624,  on  right  of  grantee  fronting  on  street. 

Distinguished  in  Gouverneur  v.  National  Ice  Co.  134  N.  Y.  355,  30  A.  S.  R. 
669,  18  L.R.A.  695,  31  N.  E.  865,  where  construction  of  grant  on  a  pond  was 
involved. 
—  Calls  for  ed^e  of  road  as  monument. 

Cited  in  Holt  v.  Somerville,  127  Mass.  408,  holding  highway  excluded  where 
park  extended  only  to  side  of  street;  Holmes  v.  Turner's  Falls  Co.  142  Mass. 
590,  8  N.  E.  646;  Smith  v.  Slocomb,  11  Gray,  280;  Brooks  v.  Morrill,  92  Me. 
172,  42  Atl.  357, — holding  boundary  on  one  of  side  lines  of  street  does  not  extend 
to  center  thereof;  Clayton  v.  County  Court,  58  W.  Va.  253,  2  L.R.A.(N.S.) 
598,  52  S.  E.  103,  holding  same  as  to  boundary  calling  for  line  of  a  private 
road;  Cattle  v.  Young,  59  Me.  105;  Hamlin  v.  Atty.  Gen.  195  Mass.  309,  81  N.  E. 
275;  Kings  County  F.  Ins.  Co.  v.  Stevens,  87  N.  Y.  287,  44  A.  R.  361;  Lee  v.  Lee, 
27  Hun,  1 ;  Kennedy  v.  Mineola,  H.  &  F.  Traction  Co.  77  App.  Div.  484,  78  N.  Y. 
Supp.  937 ;  Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich.  62,  31  A.  R.  306,— 
holding  same  as  to  boundary,  beginning  and  terminating  in  one  of  side  lines  of 
street;  Tag  v.  Keteltas,  16  Jones  &  S.  241,  holding  road  excluded  where  boundary 
began  at  one  side  and  ran  "along  said  road;"  White's  Bank  v.  Nichols,  64  N.  Y. 
65,  holding  street  excluded  where  boundary  began'  at  intersection  of  exterior  lines 
of  two  streets  and  ran  along  them;  McKenzie  v.  Gleason,  184  Mass.  452,  100 
A.  S.  R.  566,  69  N.  E.  1076,  holding  boundary  from  "a  stake  and  stones  near 
an  old  road  leading  to  shore;  thence  by  said  road  ...  to  stake  by  a  pair 
of  bars"  extends  to  centre. 

Cited  in  reference  notes  in  75  A.  D.  589,  on  grantee  of  land  bounded  on  highway 
taking  to  center;  88  A.  D.  701,  on  monuments  or  natural  objects  as  controlling 
courses,  distances,  quantity,  and  description ;  39  A.  R.  305-307,  on  effect  of  de- 
scription with  road  as  one  boundary  as  conveyance  of  title  in  roadbed;  39  A.  S.  R. 
?C5,  on  monuments  and  natural  objects  prevailing  over  courses  and  distances. 


Digitized  by  VjOOQ IC 


1187  NOTES  ON  AMERICAN  DECISIONS.  [272-281 

Distinguished  in  Peck  v.  Denniston,  121  Mass.  17,  holding  boundary  "to"  a 
certain  avenue  extends  to  centre  thereof. 

Criticized  in  Low  v.  Tibbetts,  72  Me.  92,  37  A,  R.  303,  holding  mere  mention  of 
monument  on  side  of  road  as  beginning  or  ending  ox  description  does  not  over- 
throw presumption  that  title  extended  to  center. 
Right  of  public  In  land  taken  for  highway. 

Cited  in  reference  note  in  85  A.  D.  650,  on  right  of  public  in  land  taken  for 
highway. 

69  AM.  DEC.  2  76,  BROWN  v.  HOWE,  9  GRAY,  84. 
liiablllty  of  lunatics  for  consequences  of  their  acts. 

Cited  in  Morain  v.  Devlin,  132  Mass.  87,  42  A.  R.  423,  upholding  liability  for 
injury  from  defective  condition  of  real  estate  under  control  of  guardian; 
Williams  v.  Hays,  143  N.  Y.  442,  42  A.  S.  R.  743,  26  L.R.A.  153,  38  N.  E.  449, 
upholding  liability  for  negligent  loss  of  vessel  unless  insanity  was  caueed  from 
attempt  to  save  vessel  in  storm. 

Cited  in  note  in  26  L.R.A.  154,  on  civil  liability  of  insane  person  for  torts 
or  negligence. 
Salts  by  guardian  against  ward. 

Cited  in  McLane  v.  Curren,  133  Mass.  531,  43  A.  R.  535,  dismissing  suit  for 
necessaries  though  there  was  no  property  of  ward  in  possession  of  the  guardian. 

69  AM.  DEC.  278;  COM.  v.  CASTLES,  9  GRAY,  121. 
Proving  attested  Instruments. 

Cited  in  notes  in  35  L.R.A.  324,  on  necessity  of  calling  witnesses  to  prove 
attested  instruments;   35  L.R.A.  350,  on  necessity  of  calling  subscribing  wit- 
nesses to  prove  attested  instruments  which  are  used  collaterally. 
Erldence  of  guilty  Intent. 

Cited  in  note  in  25  A.  S.  R.  388,  on  evidence  of  guilty  intent  in  crime  of 
obtaining  money  under  false  pretenses. 

69  AM.  DEC.  279,  MARLBOROUGH  BRANCH  R.  CO.  T.  ARNOLD,  9 

GRAY,  159. 
Stock  subscription  book  as  evidence  of  subscription. 

Cited  in  State  ex  rel.  Biddle  v.  Superior  Court,  44  Wash.  108,  87  Pac.  40, 
holding  it  prima  facie  evidence  of  actual  subscription  in  eminent  domain  proceed- 
ing by  the  corporation. 

69  AM.  DEC.  281,  WHITNEY  v.  BACON,  9  GRAY,  206. 
Competency  of  declarations  as  to  boundary  by  deceased  owner. 

Cited  in  High  v.  Pancake,  42  W.  Va.  602,  26  S.  E.  536,  holding  mere  general 
statement  as  to  land  being  in  boundary  without  reference  to  corners  or  marked 
lines  incompetent. 

Cited  in  reference  notes  in  84  A.  D.  664;  85  A.  D.  682;  86  A.  D.  721,-— on 
admissibility  of  declarations  as  to  boundaries. 

Cited  in  notes  in  42  A.  D.  632,  as  to  when  declarations  of  vendor  are  evidence 
against  vendee  to  show  fraud;  94  A.  S.  R.  670,  on  admissibility  of  declarations 
of  persons  since  deceased  as  to  private  boundaries. 
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What  controls  boundaries  of  land. 

Cited  in  reference  note  in  7  A.  S.  R.  475,  on  what  controls  boundaries  of  land. 

69  AM.  DEC.  281,  CHAPIN  v.  MARIiBOROUGH,  9  GRAY,  244. 
Competency  of  declarations  as  to  mental  or  bodily  feeling:. 

Cited  in  Winter  v.  Central  Iowa  R.  Co.  74  Iowa,  448,  38  N.  W.  154,  holding 
statement  as  to  extent  of  injury  made  long  after  the  accident  incompetent; 
Chicago  &  N.  R.  Co.  v.  Howard,  6  111.  App.  560,  holding  narration  of  manner  of 
accident  to  bystander  after  accident  incompetent;  Ashland  v.  Marlborough,  99 
Mass.  47,  holding  statement  to  non-expert  as  to  what  physician  said,  just  before 
enlistment,  incompetent  to  show  disease  at  that  time. 

Cited  in  reference  notes  in  84  A.  D.  348,  on  admissibility  of  declarations  of 
person  injui-ed  as  to  cause  and  extent  of  injuries;  10  A.  S.  R.  306,  on  decla- 
rations of  injured  part  as  part  of  res  gestae. 

Cited  in  notes  in  95  A.  D.  67,  on  admissibility  of  exclamations  of  plain  decla- 
rations respecting  injuries;  33  A.  R.  829,  on  admissibility  of  complaints  ma(!e  by 
injured  party  in  suit  for  damages;  58  A.  R.  185,  as  to  when  declarations  are  part 
of  the  res  gests. 
^Statements  to  physicians  and  attendants. 

Oited  in  Grangers'  L.  Ins.  Co.  v.  Brown,  67  Miss.  308,  34  A.  R.  446,  holding 
statements  to  physician  incompetent  unless  relating  to  then  present  symptoms; 
Taylor  v.  Grand  Trunk  R.  Co.  48  N.  H.  304;  Field  v.  State,  57  Miss.  474,  34  A.  R. 
476, — holding  same  as  to  statements  to  nonprofessional  attendant;  People  ▼. 
Murphy,  3  N.  Y.  Crim.  Rep.  338,  holding  statements  to  physicians,  limited  to 
feelings  and  condition,  competent;  Indiana  Union  Traction  Co.  v.  Jacobs,  167 
Ind.  85,  78  N.  E.  325,  holding  statement  as  to  location  of  injury  to  physician 
called  for  treatment  competent;  Roosa  v.  Boston  Loan  Co.  132  Mass.  439, 
holding  statement  to  physician  as  to  cause  of  accident  incompetent;  Travelers' 
Ins.  Co.  V.  Mosley,  8  Wall.  397,  19  L.  ed.  437  (dissenting  opinion),  on  same  point; 
Cleveland,  C.  C.  A  I.  R.  Co.  v.  Newell,  104  Ind.  204,  54  A.  R.  312,  holding  ex- 
pressions of  present  existing  pain  to  physician  after  commencement  of  action 
com^)etent. 

Cited  in  reference  note  in  89  A.  S.  R.  810,  on  physicians  as  witnesses. 
Incompetency  of  declarations  as  to  past  facts  in  ^neral. 

Cited  in  Thayer  v.  Lombard,  165  Mass.  174,  62  A.  S.  R.  507,  42  N.  E.  663, 
holding  dying  declarations  as  to  completeness  of  ones  account  books  incompetent; 
Mayes  v.  State,  04  Miss.  320,  60  A.  R.  58,  1  So.  733.  holding  statement  by 
injured  person  made  five  minutes  after  affray  that  certain  person  had  inflicted 
injury,  inadmissible;  Elmer  v.  Fessenden,  151  Mass.  359,  5  L.11.A.  724,  22  N.  K 
635,  holding  declarations  by  workmen  that  their  quitting  was  caused  by  slander- 
ous statements  in  question  incompetent. 

Cited  in  note  in  40  L.  ed.  U.  S.  534,  on  dying  declarations. 

69  AM.  DEC.  282,  LANE  t.  BRYANT,  9  GRAY,  245. 
Declarations  competent  as  part  of  res  gestae. 

Cited  in  Burbank  v.  Hammond,  189  Mass.  189,  75  N.  E.  102,  holding  statement 
by  broker  regarding  employment  then  ended  incompetent;  First  Nat.  Bank  v. 
North,  6  Dak.  136,  41  N.  W.  736,  holding  declaration  by  mortgagee's  agent  three 
days  after  execution  of  mortgage  incompetent;    Verry  v.  Burlington,  C.  R.  & 


Digitized  by  VjOOQ IC 


1189  NOTES  ON  AMERICAN  DECISIONS.  1281-282 

M.  R.  Co.  47  Iowa,  549,  holding  declaration  aa  to  condition  of  cars  by  repair 
man  not  on  duty  at  time  incompetent. 

Cited  in  reference  notes  in  10  A.  S.  R.  306,  on  declarations  of  injured  party  as 
part  of  res  gestse;  91  A.  D.  463,  on  admissibility  of  agent's  declarations,  as  against 
principal. 

Cited  in  notes  in  95  A.  D.  76,  on  necessity  that  competent  witness's  declara- 
tions, to  be  admissible,  be  part  of  res  gestse;  58  A.  R.  566,  as  to  when  declarations 
of  agents  are  part  of  res  gest»;  19  L.R.A.  761,  on  how  near  the  main  transaction 
declarations  must  be  made  to  constitute  part  of  res  gestse. 
—  Narratives  and  explanations  after  accident. 

Cited  in  Williamson  v.  Cambridge  R.  Co.  144  Mass.  148,  10  N.  E.  790,  holding 
declaration  by  street  car  conductor  immediately  after  accident  incompetent; 
Tyler  v.  Old  Colony  R.  Co.  167  Mass.  336,  32  N.  E.  227,  holding  declaration  by 
flagman  after  accident  incompetent;  Eastman  v.  Boston  &  M.  R.  Co.  165  Mass. 
342,  43  N.  E.  115,  holding  statement  as  to  manner  of  accident  by  victim  await- 
ing removal  to  hospital  incompetent;  Chicago  &  N.  R.  Co.  v.  Howard,  6  111.  App. 
569,  holding  declarations  as  to  manner  of  accident  by  injured  person  after  removal 
to  hotel  incompetent;  Bellefontaine  R.  Co.  v.  Hunter,  33  Ind.  335,  5  A.  R.  201, 
holding  declarations  by  fireman  as  to  manner  of  accident  after  arrival  at 
another  station  incompetent;  Vicksburg  &  M.  R.  Co.  v.  O'Brien,  119  U.  S.  99, 
30  L.  ed.  299,  7  Sup.  Ct.  Rep.  118,  holding  declaration  by  engineer  between  ten 
and  thirty  minutes  after  accident  incompetent;  Hawker  v.  Baltimore  A  O.  R.  Co. 
15  W.  Va.  628,  36  A.  R.  835,  holding  same  as  to  declaration  one  hour  after  acci- 
dent; Cole  V.  New  York,  N.  H.  &  H.  R.  Co.  174  Mass.  537,  55  N.  E.  1044,  holding 
same  as  to  declarations  later  in  the  day;  Ohio  k  M.  R.  Co.  v.  Stein,  133  Ind. 
243,  19  L.R.A.  733,  31  N.  E.  180,  holding  statement  by  engineer  to  injured  brake- 
man  one  or  two  minutes  after  accident  and  within  car's  length  of  engine  com- 
petent; Lissak  v.  Crocker  Estate  Co.  119  Cal.  442,  51  Pac.  688,  holding  decla- 
ration by  operator  after  elevator  had  stopped  in  its  fall  incompetent;  Balding  v. 
Andrews,  12  N.  D.  267,  90  N.  W.  305,  holding  admission  of  negligence  by  agent 
while  elevator  was  burning  incompetent;  Edwards  v.  Foote,  129  Mich.  121,  88 
N.  W.  404,  holding  declaration  by  driver  of  vehicle  in  collision  not  made  at  or 
immediately  after  accident  incompetent;  Virginia  &  T.  R.  Co.  v.  Sayers,  26 
Gratt.  328,  holding  statements  by  brakesman  and  section  master  after  accident 
incompetent;  Kehan  v.  Washington  R.  &  Electric  Co.  28  App.  D.  C.  108,  on  in- 
competency of  declarations  by  bystander  after  occurrence  of  the  accident. 

Criticized  in  Sample  v.  Consolidated  Light  &  R.  Co.  50  W.  Va.  472,  57  L.R.A. 
186,  40  S.  E.  597,  holding  declarations  by  motorman  while  car  was  still  on  body  of 
victim  competent. 

Opinions  of  witnesses  as  to  cause  of  accident. 

Cited  in  Williamson  v.  Cambridge  R.  Co.  144  Mass.  148,  10  N.  E.  790,  holding 
evidence  that  driver  of  street  car  said  that  accident  was  his  fault  incompetent; 
Rafter  v.  Chicago  City  R.  Co.  139  111.  App.  81,  holding  testimony  that  accident 
would  not  have  happened  if  victim  had  done  as  told  incompetent;  Saunders  v. 
City  A  Suburban  R.  Co.  99  Tenn.  130,  41  S.  W.  1031,  holding  evidence  that 
daughter  said  that  accident  was  her  father's  fault  incompetent;  Balding  v. 
Andrews,  12  N.  D.  267,  96  N.  W.  305,  holding  testimony,  that  fire  must  have 
been  caused  by  tightening  of  chain  incompetent;  Teal  v.  Meravey,  12  111.  App. 
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32,  holding  testimony  by  driver  that  collision  was  as  much  the  fault  of  one  party 
as  another  incompetent. 
Impeachment  of  witness. 

Cited  in  note  in  82  A.  S.  R.  43,  on  impeachment  of  witness  by  proof  of  prior 
contradictory  statements. 
Contributory  negll^nce  as  t>ar  to  recovery. 

Cited  in  note  in  11  L.R.A.  34,  on  contributory  negligence  as  bar  to  recovery 
for  collision  on  highway. 
Burden  of  proving  contributory  negligence. 

Cited  in  reference  note  in  78  A.  D.  706,  on  burden  of  proof  of  contributory 
negligence. 

69  AM.  DEC.  284,  DURELL  v.  HAY  WARD,  »  GRAY,  248. 
Rights  and  duties  as  to  burials. 

Cited  in  notes  in  14  L.R.A.  85,  on  right  to  control  and  disposition  of  dead  body; 
8  E.  R.  C.  477,  on  right  of  burial  or  to  change  place  of  burial. 
—  Of  wife's  or  husband's  body. 

Cited  in  Galloway  v.  McPherson,  67  Mich.  546,  11  A.  S.  R.  596,  36  N.  W.  114; 
Smyley  v.  Reese,  53  Ala.  89,  25  A.  R.  698, — holdng  expenses  for  funeral  of  wife 
not  chargeable  against  her  separate  estate  by  husband;  Ford  v.  Farg^ason,  120 
Ga.  606,  48  S.  E.  180,  holding  husband  primarily  liable  for  burial  expense  of  wife ; 
Weld  V.  Walker,  130  Mass.  422,  39  A.  R.  465,  on  right  and  duty  of  husband  to 
bury  deceased  wife;  0*Donnell  v.  Slack,  123  Cal.  285,  43  L.R.A.  388,  56  Pac.  906, 
upholding  right  of  widow  to  bury  husband,  the  will  being  silent  on  the  subject; 
Enos  V.  Snyder,  131  Cal.  68,  82  A.  S.  R.  330,  53  L.R.A.  222,  63  Atl.  170,  uphold- 
ing right  of  widow  to  bury  husband,  not  withstanding  provision  in  will  to  the 
contrary;  Hackett  v.  Hackett,  18  R.  I.  155,  49  A.  S.  R.  762,  19  L.R.A.  558,  26 
Atl.  42,  holding  widow  can  control  burial  of  husband  in  absence  of  consent  or 
other  waiver;  Re  Richardson,  29  Misc.  367,  60  N.  Y.  Supp.  539,  holding  non- 
objection to  place  of  burial  by  widow  in  great  grief  on  account  of  accidental 
death  does  not  preclude  removal  by  her. 

Cited  in  reference  note  in  11  A.  S.  R.  597,  on  husband's  liability  for  funeral 
expenses  of  deceased  wife. 

Distinguished  in  Pulsifer  y.  Douglass,  94  Me.  556,  53  L.R.A.  238,  48  AtL  118» 
holding  body  of  wife  buried  in  lot  of  another  by  consent  of  husband  not  remov- 
able by  him. 
Rights  of  relatives  as  to  corpses  and  burial. 

Cited  in  Burney  v.  Children's  Hospital,  169  Mass.  57,  61  A.  S.  R,  273,  38 
L.R.A.  413,  47  N.  E.  401,  holding  father  can  maintain  action  for  autopsy  per- 
formed on  body  of  dead  child  without  his  consent;  Koerber  v.  Patek,  123  Wis. 
453,  68  L.R.A.  956,  102  N.  W.  40,  holding  son  may  maintain  action  for  muti- 
lation of  dead  body  of  his  mother. 

Cited  in  note  in  82  A.  D.  512,  on  rights  and  duties  of  relatives  and  others  re- 
specting bodies  of  dead. 

69  AM.  DEC.  285,  COM.  v.  HAIjIj,  9  GRAY,  262. 

Executive  warrant' for  arrest  of  fugitive  from  justice  as  evidence. 

Cited  in  Ex  parte  Devine,  74  Miss.  715,  22  So.  3,  holding  it  is  prima  facie 
evidence   of   compliance   with   all   necessary    legal   prerequisites;    Davis's   Caae, 
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122  Mass.  324,  holding  same  and  that  is  conclusive  of  right  of  removal  if  pr<»* 

vious  proceedings  appear  to  be   regular;    State  ex  rel.  Munsey  v.   Clough,   71 

N.  H.  504,  53  Atl.  1086,  liolding  it  need  not  aver  character  as  a  fugitive  from 

justice. 

Constitutionality  of  proceedings  for  arrest  of  fugitive. 

Cited  in  reference  note  in  1  A.  S.  R.  179,  on  constitutionality  of  warrant 
issued  by  governor  for  arrest  of  fugitive. 

Cited  in  note  in  57  A.  D.  392,  on  constitutionality  of  proceedings  for  arrest 
and  surrender  in  one  state  of  fugitives  from  justice  in  another. 
Validity  of  state  statutes  .regarding  fugitives  from  justice. 

Cited  in  Kurtz  v.  State,  22  Fla.  36,  1  Am.  St.  Rep.  173,  upholding  their 
validity  provided  tliere  is  no  violation  of  federal  constitution. 

Cited  in  notes  in  32  A.  R.  357,  on  constitutionality  of  statute  authorizing 
governor  to  issue  warrant  for  apprehension  of  fugitive;   41  L.  ed.  U.  S.  1048, 
on  international  and  interstate  extradition. 
Power  of  state  courts  to  test  legality  of  arrest  preparatory  to  extradition. 

Cited  in  Com.  v.  Trach,  3  Pa.  Co.  Ct.  65;  Re  Mohr,  73  Ala.  503,  49  A.  R.  63,— 
upholding  power  by  issuance  of  writ  of  habeas  corpus. 
Who  are  fugitives  from  justice. 

Cited  in  note  in  57  A.  D.  398,  399,  on  who  are  fugitives  from  justice. 

69  AM.  DEC.  288,  PHINNEY  v.  WATTS,  9  GRAY,  269. 
Construction  of  boundaries  in  deeds. 

Cited  in  Boston  v.  Richardson,  13  Allen,  146,  holding  record  in  book  of  posses- 
sions "as  bounded  with  street"  shows  title  to  the  centre  thereof. 

Cited  in  reference  note  in  21  A.  S.  R.  839,  on  conveyance  of  land  lying  ad- 
jacent to  non-navigable  waters. 

Cited  in  note  in  51  L.R.A.  179,  on  boundary  on  pond. 
—  Calls  for  artificial  ponds  and  lalces. 

Cited  in  Paine  v.  Woods,  108  Mass.  160,  holding  deeds  "to"  or  "on"  pond, 
raised  to  artificial  height  in  winter  but  not  in  summer,  convey  to  low  water 
mark  in  natural  state;  Roberts  v.  Decker,  120  Wis.  102,  97  N.  W.  519,  holding 
deed  of  land  bounded  by  mill  pond  which  is  mere  enlargement  of  river  passes 
title  to  thread  of  stream. 

Distinguished  in  Jenkins  v.  Palmer,  72  N.  H.  592,  58  Atl.  42,  on  tendency 
to  limit  boundary  to  margin  of  pond  where  description  "on  .  .  ,  mill  pond" 
was  followed  by  qualifying  words. 

69  AM.  DEC.  289,  COM.  v.  SOWiIe,  9  GRAY,  304. 
SnfHciency  of  indictment  for  malicious  destruction  of  animals. 

Cited  in  Com.  v.  Falvey,  108  Mass.  304,  holding  averment  as  to  means  used 
unnecessary  in  indictment  for  poisoning  hens;  Com.  v.  Brigham,  108  Mass. 
457,  on  whether  like  averment  is  necessary  in  indictment  for  malicious  torture 
of  a  horse. 

69  AM.  DEC.  290,  POTTER  v.  GREENE,  9  GRAY,  309. 
Liability  as  partner. 

Cited  in  Parsons  on  Partnership,  4tli  ed.  p.  103,  on  liability  as  partner  of 
one  suffering  himself  to  be  held  out  to  world  as  a  partrier. 
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69  AM.  DEC.  291,  WRIGHT  v.  MORSE,  9  GRAY,  337. 
Liability  of  party  Indorsing  note  before  delivery  to  payee. 

Cited  in  Rothschild  v.  Grix,  31  Mich.  150,  18  A.  R.  171,  holding  him  an 
original  promisor;  Chaddock  v.  Vanness,  36  N.  J.  L.  517,  10  A.  R.  256,  holding 
liability  dependent  on  understanding  of  parties  at  time  of  transaction;  Stack 
V.  Beach,  74  Ind.  571,  39  A.  R.  113,  on  absence  of  any  defined  contract  liability. 

Cited  in  reference  notes  in  72  A.  D.  89,  on  liability  of  party  other  than 
payee  placing  name  on  back  of  note  before  delivery;  91  A.  D.  710,  on  liability, 
of  one  indorsing  note  before  delivery  to  payee;  35  A.  S.  R.  469,  on  liability 
of  indorser  before  delivery  to  payee. 

Cited  in  notes  in  29  A.  D.  298,  on  indorsement  in  blank,  of  note  by  person 
other  than  payee  or  holder;  70  A.  D.  148,  on  extent  of  liability  of  person 
writing  name  on  back  of  note  before  delivery  to  payee  or  before  negotiation 
by  him;  71  A.  D.  762,  on  liability  as  original  promisor  of  person  writing  his 
name  on  back  of  note  before  delivery. 
Parol  evidence  as  to  liability  on  commercial  paper. 

Cited  in  Davis  v.  Randall,  115  Mass.  547,  15  A.  R.  146,  holding  it  incompetent 
to  show  that  acceptance  of  draft  was  conditional;  Minnesota  Mfg.  Co.  v.  Grant 
City  Lumber  &-  Hardware  Co.  81  Mo.  App.  255,  holding  it  incompetent  to  make 
similar  change  in  guaranty  on  note;  Doolittle  v.  Ferry,  20  Kan.  230,  27  A.  R. 
166,  holding  it  incompetent  to  change  an  unqualified  indorsement  into  one  with 
out  recourse. 

Cited  in  reference  notes  in  45  A.  D.  242,  on  parol  evidence  to  vary  writing 
or  annex  conditions  thereto;  72  A.  D.  88,  on  parol  evidence  to  explain  or  vary 
effect  of  indorsement;  84  A.  D.  568,  on  right  of  one  whose  name  is  signed  to 
or  upon  negotiable  instrument  to  show,  by  parol,  his  true  relation  to  other  parties. 

Distinguished  in  Baxter  Nat.  Bank  v.  Talbot,  164  Mass.  213,  13  L.R.A.  52, 
28  N.  E.  163,  holding  it  competent  under  laws  of  a  different  state  to  show  that 
indorsement  was  conditional ;  Toole  v.  Crafts,  196  Mass.  397,  82  N.  E.  22,  holding 
it  competent  to  explain  ambiguity  in  a  waiver  of  demand,  notice,  and  protest 
by  an  indorser. 

—  As  to  liability  of  indorser  before  delivery. 

Cited  in  Gilson  v.  Stevens  Mach.  Co.  124  Mass.  546;  Essex  Co.  v.  Edmands, 
12  Gray,  273,  71  A.  D.  758, — holding  it  incompetent. 

—  As  to  time  or  order  of  indorsements. 

Cited  in  Brow  v.  Butler,  99  Mass.  179;  Way  v.  Butterworth,  108  Mass.  609; 
Redden  v.  Lambert,  112  La.  740,  36  So.  668,— holding  it  competent. 
Immateriality  of  place  of  signature  Intended  to  operate  as  execution  of 
note. 

Cited  in  Rodocanachi  v.  Buttrick,  125  Mass.  134,  holding  placing  of  signature 
on  back  of  note  after  maturity  creates  liability  as  maker  when  accompanied 
by  payments  of  interest. 

69  AM.  DEC.  294,  HAYDEN  v.  SNEIiL,  9  GRAY,  365. 
Joinder  In  action  on  joint  promise. 

Cited  in  Slaughter  v.  Davenport,  151  Mo.  26,  61  S.  W.  471,  holding  all  prom- 
isees must  join  in  action  on  contract  payable  to  one  or  the  other. 
Grammatical  meaning  as  an  element  in  interpretation. 

Cited  in  Potter  v.  Berthelet,  20  Fed.  249,  holding  literal  construction  of 
words  will  not  be  followed  in  manifest  violation  of  intention. 
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•  9  AM.  DEC.  205,  BENT  t.  COBB,  9  GRAY,  397. 
Auctioneer  as  ag:ent  of  both  parties. 

Cited  in  reference  notes  in  96  A.  D.  271,  on  auctioneer  as  a^ent  for  buyer  and 
seller;  100  A.  D.  388,  on  auctioneer  as  agent  of  both  paities. 

Cited  in  note  in  4  L.R.A.  393,  on  character  of  agency  of  broker. 
Aatliorlty  of  Interested  auctioneer  to  make  memorandum  of  sale. 

Cited  in  Wingate  v.  Herschauer,  42  Iowa,  506,  holdi?ig  memorandum  by  ad- 
ministrator acting  as  auctioneer  ineffective  against  purchaser;  Tull  v.  David, 
45  Mo.  444,  100  A.  D.  385,  holding  same  as  to  like  memorandum  by  a  trustee; 
Dunham  v.  Hartmah,  153  Mo.  625,  77  A.  S.  R.  741,  55  S.  W.  233,  holding  same 
as  to  like  memorandum  by  sheriff  substituted  as  a  trustee;  Johnson  v.  Buck, 
35  N.  J.  L.  338,  10  A.  R.  243,  holding  memorandum  by  clerk  of  agent  acting 
as  auctioneer  effective  against  purchaser. 

Cited  in  reference  note  in  84  A.  D.  346,  on  powers  of  auctioneer. 

Cited  in  note  in  13  A.  D.  400,  on  who  may  sign  memorandum  of  auction  sale 
to  satisfy  the  statute  of  frauds. 
Necessity  of  memorandum  of  judicial  sale  of  lands. 

Cited  in  Sanborn  v.  Chamberlin,  101  Mass.  409,  holding  memorandum  in 
writing  and  signed  by  party  to  be  charged  or  by  his  authorized  agent  essential ; 
Capehart  v.  Hale,  6  W.  Va.  547,  on  necessity  of  memorandtun  signed  by  party 
to  be  charged  or  auctioneer  or  other  agent. 

Cited  in  reference  note  in  76  A.  D.  306,  on  application  of  statute  of  frauds 
to  auction  sales. 

69  AM.  DEC.  297,  FORD  T.  TIRRELL,  9  GRAY,  401. 
Competency  of  usages  of  trade  as  evidence. 

Cited  in  Morningstar  v.  Cummingham,  110  Ind.  328,  59  A.  R.  211,  11  N.  E. 
693,  holding  usage  as  to  meaning  of  term  "product"  in  packing  house  business 
competent;  Fairly  v.  Wappoo  Mills,  44  S.  C.  227,  29  L.R.A.  216,  22  S.  E.  108, 
holding  usage  to  allow  brokerage  for  actual  amount  of  fertilizer  delivered  rathei 
than  contract  weight  incompetent. 

Cit^d  in  reference  notes  in  86  A.  D.  371,  on  admissibility  of  evidence  oi 
custom  or  usage  to  explain  or  control  written  or  other  express  contract;  33  A. 
R.  422,  on  usage  to  prevent  deduction  from  teacher's  wages  for  holidays. 

Cited  in  notes  in  42  A.  R.  680,  on  parol  evidence  of  custom  to  explain  contract ; 
11  A.  S.  R.  632,  on  acfmissibility  of  evidence  of  custom  or  usage  to  explain 
technical  expressions  in  contract  or  to  disclose  intention  of  parties;  4  L.R.A. 
392,  on  usage  of  trade  to  aid  interpretation  of  contract;  14  E.  R.  C.  671,  on  ad- 
missibility of  parol  evidence  to  interpret  written  contracts  and  to  show  usage 
of  trade. 
—  As  to  measurements  of  space  or  surface  or  quantity. 

Cited  in  Morgan  v.  Glendy,  92  Va.  86,  22  S.  E.  854,  holding  usage  to  deter- 
mine number  of  bricks  laid  by  cubical  measurement  competent;  l*ucci  v.  Barney, 
2  Misc.  354,  21  N.  Y.  Supp.  1009,  holding  usage  to  make  allowance  to  ex- 
cavators for  deeper  work  than  that  specified  in  contract  competent;  Hoeger  v. 
Citizens*  Street  R.  Co.  25  Ind.  App.  289,  73  N.  E.  1096,  holding  usage  that 
weight  of  paper  was  to  be  dctonnined  as  wrapped  competent;  Walls  v.  Bailey, 
49  N.  Y.  464,  10  A.  R.  407,  holding  usage  not  to  deduct  for  doors  and  windows 
in  measurement  of  plastering  competent;   Rastetter  v.  Reynolds,  160  Ind.  133, 
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66  N.  E.  612,  holding  usage  that  dimensions  of  certain  lumber  were  to  be  taken 

at  time  of  sawing  in  green  competent. 

Interest  recoverable  on  money  due  for  labor. 

Cited  in  Wyman  v.  Wicker,  179  Mass.  276,  60  N.  E.  612,  holding  time  of 
commencement  is  date  of  writ  in  absence  of  fixed  demand  of  earlier  date. 

69  AM.  DEC.  299,  GURNEY  v.  HOWE,  9  GRAY,  404. 
Competency  of  public  or  official  records  as  evidence. 

Cited  in  Pells  v.  Webquish,  129  Mass.  469,  holding  return  of  overseers 
competent  to  show  that  certain  persons  were  not  proprietors;  State  v.  Gorham, 
65  Me.  270,  holding  revenue  collectors  book  of  persons  paying  special  taxes 
competent  as  a  prima  facie  case;  Evanston  v.  Gunn,  99  U.  S.  660,  25  L.  ed. 
306,  holding  weather  record  kept  by  signal  service  officer  competent  though  not 
authorized  by  statute;  Priddy  v.  Boice,  201  Mo.  309,  119  A.  S.  R.  762,  9 
L.R.A.(N.S.)  718,  99  S.  W.  1055,  9  A.  &  E.  Ann.  Cas.  874,  holding  federal 
census  records  competent  to  show  age  and  date  of  birth  of  inhabitants. 
lilability  between  debtor  and  creditor  as  to  loss  of  money  remitted  by 
mail. 

Cited  in  Fleming  &  A.  Co.  v.  Evans,  9  Kan.  App.  858,  61  Pac.  603;  Crane 
V.  Pratt,  12  Gray,  348, — holding  risk  of  loss  assumed  by  debtor  unless  remittance 
was  authorized  by  creditor's  consent  or  course  of  dealing;  Morgan  v.  Richardson, 
13  Allen,  410,  holding  creditor  assumes  risk  of  loss  in  remittance  authorized 
by  him;  Kenyon  v.  Knights  Templar  &,  M.  Mut.  Aid  Asso.  122  N.  Y.  247, 
25  N.  E.  299,  holding  member  of  benefit  association  does  not  assume  risk  of 
forfeiture  in  remitting  by  mail  pursuant  to  custom;  Hollowell  v.  Life  Ins.  Co. 
126  N.  C.  398,  35  S.  E.  616,  holding  same  as  to  an  assured  in  a  regular 
insurance  company;  Supreme  Lodge  K.  of  P.  v.  Withers,  32  C.  C.  A.  182,  59  U. 
fS.  App.  177,  89  Fed.  160,  holding  deposit  of  dues  in  mail  by  local  secretary  of 
benefit  society  pursuant  to  course  of  dealing  operates  as  a  payment;  Shea  v. 
Massachusetts  Ben.  Asso.  160  Mass.  289,  39  A.  S.  R.  475,  35  N.  E.  855,  holding 
by  analogy  that  benefit  association  assumes  risk  in  mailing  notice  that  ac- 
ceptance of  assessment  was  conditional. 

Cited  in  reference  note  in  97  A.  D.  59,  on  direction  of  creditor  to  remit 
money  as  authorizing  remittance  by  mail. 

Cited  in  note  in  21  E.  R.  C.  16,  on  remitting  money  by  mail  as  payment. 

Distinguished  in  Campbell  v.  Supreme  Lodge  K.  of  P.  •of  the  World,  168  Mass. 
397,  47  X.  E.  109,  holding  laws  of  beneficiary  association  did  not  make  mailing 
of  money  for  reinstatement  effective  until  actual  receipt;  Buell  v.  Chapin,  99 
Mass.  594,  97  A.  D.  58,  where  an  agent  employed  to  collect  debt  and  remit  pro- 
ceeds was  involved. 

69  AM.  DEC.  301,  ROBINSON  v.  ROBINSON,  9  GRAY,  44  7. 
Deed  conditioned  for  another's  sapport  as  mortgage. 

Cited  in  reference  note  in  77  A.  D.  706,  as  to  whether  deed  conditioned  for 
support  of  another  is  a  mortgage. 
Bonds  for  support  as  consideration  for  conveyances. 

Cited  in  Winch  v.  Bean,  62  X.  H.  427,  on  their  frequent  ending  in  litigation. 

Cited  in  reference  note  in  72  A.  D.  302,  on  effect  of  bond  by  grantee  iu  con- 
sideration of  conveyance  and  conditioned  for  support  of  grantor. 
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Power  of  equity  to  devise  means  to  reach  property. 

Cited  in  McCann  v.  Randall,  147  Mass.  81,  9  A.  S.  R.  666,  17  N.  E.  76,  on 
power  to  benefit  creditors  by  reaching  unindorsed  draft  in  hands  of  third  per- 
son. 

69  AM.  DEC.  308,  BROWN  v.  STONE,  10  GRAY,  61. 
Rights  of  owner  of  right  of  way. 

Cited  in  Rotch  v.  Livingston,  91  Me.  461,  40  Atl.  426,  holding  grantee  has 
right  to  use  entire  width  of  specified  right  of  way;  Wheeler  v.  Wilder,  61 
N.  H.  2,  holding  in  absence  of  restrictions  in  grant,  grantee  of  easement  entitled 
to  make  such  use  of  adjoining  land  as  is  reasonably  necessary  for  enjoyment 
of  easement. 

Cited  in  reference  note  in  33  A.  S.  R.  57,  on  rights  and  remedies  of  parties 
entitled  to  private  ways. 

Cited  in  note  in  88  A.  D.  281,  on  use  of  private  ways. 
—  Repair  of  way. 

Cited  in  Sarcoxie  v.  Wild,  64  Mo.  App.  403,  holding  owner  of  private  way  can 
repair  it  to  suit  his  convenience,  short  of  injuring  servient  estate. 

Cited  in  note  in  95  A.  S.  R.  329,  on  right  and  duty  of  owner  of  private  way  to 
construct  and  repair. 

69  AM.  DEC.  305,  McGREGOR  y.  WAIT,  10  GRAY,  72. 
Operation  of  estoppel  against  Incompetent  person. 

Cited  in  Pells  v.  Webquish,  129  Mass.  469,  holding  deed  from  one  incapable  of 
contracting  does  not  work  an  estoppel  to  claim  title  in  such  grantor. 

Cited  in  note  in  61  A.  D.  453,  as  to  when  married  woman  is  estopped. 

Distinguished  in  Knight  v.  Thayer,  125  Mass.  25,  holding  under  statute,  deed 
by  married  woman  binding  on  her  as  though  she  were  unmarried. 
Title  by  prescription  against  wife. 

Cited  in  Graves  v.  Broughton,  185  Mass.  174,  69  N.  E.  1083,  holding  title  by 
adverse  use  to  right  of  way  cannot  be  acquired  by  husband  against  wife  during 
coverture. 
Necessity  of  proving  execution  of  Instruments. 

Cited  in  note  in  35  L.R.A.  349,  on  necessity  of  calling  subscribing  witnesses 
to  instruments  produced  on  notice. 
Title  to  land  taken  for  public  use. 

Cited  in  note  in  3  L.R.A.  176,  on  title  to  land  taken  for  public  use. 

•9  AM.  DEC.  306,  PHILLIPS  v.  TUDOR,   10  GRAY,   78. 
Effect  of  deed  In  severalty  by  cotenant. 

Cited  in  Richardson  v.  Miller,  48  Miss.  311,  holding  joint  tenant  cannot 
convey  distinct  portion  by  metes  and  bounds  so  as  to  prejudice  co-tenants; 
Boggess  V.  Meredith.  16  \\\  Va.  1,  holding  co-tenant  cannot  by  deed  conveying 
by  metes  and  bounds  make  grantee  co-tenant  with  other  tenants,  Donworth  v. 
Sawyer,  94  Me.  242,  47  Atl.  521,  holding  deed  of  unspecified  part  of  land  owned 
in  severalty  to  be  selected,  renders  grantee  tenant  in  common  of  whole  tract 
until  selection. 

Cited  in  reference  note  in  75  A.  D.  172,  on  conveyance  of  his  interest  by 
tenant  in  common. 


Digitized  by  VjOOQ IC 


69  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1196 

Cited  in  notes  in  100  A.  S.  R.  650,  on  validity  of  conveyance  by  one  cotenant 
of  specific  part  of  common  property;  11  L.R.A.  278,  on  conveyance  by  tenant 
in  common  by  metes  and  bounds. 

Distinguished  in  Jewett  v.  Foster,  14  Gray,  495,  liolding  in  grant  of  land, 
lying  in  common  and  undivided,  out  of  larger  tract,  grantee  takes  in  common 
in  the  proportion  his  grant  bears  to  whole. 

60    AM.    DEC.    308,    HEEBNER   v.    EAGLE    INS.    CO.    10    GRAY,    131. 
**Total  loss*'  as  Inclucllng  constructive  total  loss. 

Cited  in  Burnham  v.  Boston  Marine  Ins.  Co.  139  Mass.  399,  1  N.  E.  837, 
holding  in  action  for  advances  dependent  on  venture  free  from  average,  insured 
may  recover  for  actual  total  loss  or  constructive  total  loss  of  venture;  Pierce 
V.  Columbian  Ins.  Co.  14  Allen,  322,  holding  insurance  against  total  loss  only, 
covers  constructive  total  loss;  Greene  v.  Pacific  Mut.  Ins.  Co.  9  Allen,  217, 
holding  under  policy  against  total  loss  only,  constructive  as  well  as  actual  total 
loss  may  be  recovered;  Snow  v.  Union  Mut.  M.  Ins.  Co.  119  Mass.  592,  20  A.  R. 
349,  holding  allegation  of  total  loss  in  proof  covers  constructive  as  well  as 
actual  total  loss;  Insurance  Co.  of  N.  A.  v.  Canada  Sugar  Ref.  Co.  31  C.  C.  A. 
65,  68  U.  S.  App.  22,  87  Fed.  491,  holding  under  policy  against  "total  loss  only,*' 
insured  may  recover  for  constructive  total  loss;  Searles  v.  Western  Assur.  Co.  88 
Miss.  260,  114  A.  S.  R.  741,  40  So.  866,  on  proof  of  constructive  total  or  partial 
loss  by  proof  of  total  loss. 

Cited  in  reference  notes  in   117   A.  S.  R.  749,  on  constructive  total   loss  of 
insured   ship;   23   A.   S.  R.   818,  on  total   and   partial  loss  in  case  of  marine 
insurance. 
—  Effect  of  warranty  against  partial  loss. 

Cited  in  Mayo  v.  India  Mut.  Ins.  Co.  162  Mass.  172,  23  A.  S.  R.  814,  9  L.R.A. 
231,  25  N.  E.  80,  holding  insurance  on  cargo  of  fertilizer  **free  from  partial 
loss"  covered  constructive  total  loss  followed  by  abandonment. 

Disapproved  in  Washburn  &  M.  Mfg.  Co.  v.  Reliance  M.  Ins.  Co.  27  C.  C.  A. 
134,  60  U.  S.  App.  231,  82  Fed.  296,  holding  insurer  not  liable  for  constructivt^ 
total  loss,  except  on  consent  to  abandonment,  under  policy  containing  warranty 
against  partial  loss. 
Safllciency  of  notice  of  abandonment. 

Cited  in  Northwestern  Transp.  Co.  v.  Thames  &  M.  Ins.  Co.  59  Mich.  214» 
holding  unless  so  required  by  policy,  abandonment  need  not  be  in  writing;  Thwing 
V.  Washington  Ins.  Co.  10  Gray,  443,  holding  cause  of  loss  need  not  be  distinctly 
stated  if  assured  in  making  abandonment  refers  to  intelligence  he  possesses 
and  puts  it  in  reach  of  underwriter. 

Cited  in  reference  note  in  71  A.  D.  662,  on  notice  of  abandonment. 
What  law  governs  in  construction  of  insurance  policy. 

Cited  in  Pace  v.  Pace,  19  Fla.  438,  holding  policy  will  be  construed  according 
to  law  of  state  where  finally  executed  and  delivered;  Great  Western  Ins.  Co. 
V.  Thwing,  111  Mass.  93.  holding  contract  delivered  and  accepted  in  one  place 
and  payment  made  thereon  at  such  place,  is  made  in  that  place  and  subject  to 
its  laws;  Desmazes  v.  Mutual  Ben.  L.  Ins.  Co.  Fed.  Cas.  No.  3,821,  holding 
where  contract  is  issued  at  home  office  of  company  and  transmitted  to  agent 
in  another  state,  who  had  no  authority  to  contract,  contract  is  niade  in  state 
of  company;  Re  Insurance  Co.  22  Fed.  109,  holding  where  property  in  one  state 
is  insured  by  foreign  company,  note  for  premium  executed  and  payable  in  that 
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state,  and  policy  containing  receipt  for  premium  delivered  in  that  state,  contract 
is  made  in  that  state  and  construed  by  its  laws;  Commercial  Union  Assur.  Co. 
V.  Meyer,  P  Tex.  Civ.  App.  7,  29  S.  W.  93;  Queen  Ins.  Co.  v.  Jefferson  Ice  Co. 
64  Tex.  678, — holding  foreign  company  doing  business  in  another  state  under 
statutory  permission,  held  to  have  assented  to  be  governed  by  laws  of  that  state, 
and  its  contracts  cons^niM  same  as  domestic  companies. 

Cited  in  notes  in  99  A.  D.  671,  on  where  contract  of  insurance  is  deemed 
to  have  been  made;  63  L.R.A.  840,  as  to  where  insurance  contract  is  deemed  to 
have  been  made  when  local  agent  has  no  authority  to  accept  application  but 
is  required  to  countersign  policy;  63  L.R.A.  869,  on  choice  of  laws  as  to  contract 
of  insurance;  20  L.R.A.  407,  on  effect  of  right  to  recovery  on  policy  where 
statute  regulating  business  of  foreign  insurance  companies  has  not  been  com- 
plied with. 

—  When  policy  Is  to  be  countersigned  or  delivered  by  agent  In  another 
state. 

Cited  in  Cromwell  v.  Royal  Canadian  Ins.  Co.  49  Md.  366,  33  A.  R.  268;  Con- 
tinental L.  Ins.  Co.  V.  Webb,  54  Ala.  688, — holding  where  policy  is  not  to  become 
effective  until  countersigned  by  agents,  law  of  residence  of  agents  controls  its 
construction;  Todd  v.  State  Ins.  Co.  11  Phila.  355,  33  Phila.  Leg.  Int.  239;  Meade 
V.  St.  Louis  Mut.  L.  Ins.  Co.  51  How.  Pr.  1, — holding  where  policy  is  not  to  be 
«ffective  until  countersigned  and  delivered  by  agents,  law  of  place  of  residence  of 
agents  governs;  Galloway  v.  Standard  F.  Ins.  Co.  45  W.  Va.  237,  31  S.  E.  969, 
holding  where  policy  was  not  to  be  valid  until  countersigned,  contract  not  complet- 
ed until  countersigned,  and  construed  by  law  of  state  where  countersigned. 
Restriction  of  Insnrer^s  liability  to  loss  from  causes  specified. 

Cited  in  Howard  F.  Ins.  Co.  v.  Norwich  &  N.  Y.  Transp.  Co.  12  Wall.  194, 
20  L.  ed.  378,  holding  where  damages  from  concurrence  of  two  -causes  of  loss 
have  been  discriminated,  insurer  liable  only  for  loss  from  peril  insured  against. 

Cited  in  reference  notes  in  75  A.  D.  663,  on  liability  of  insurance  company 
under  exemption    in   policy   that   insurer   shall    not    be   liable   for    breaking   of 
machine;   88  A.  D.  248,  on  insurance  company's  liability  under  exemption   in 
policy. 
Burden  of  proof  of  cause  of  loss  under  policy. 

Cited  in  Paddock  v.  Commercial  Ins.  Co.  104  Mass.  621,  holding  burden  on 
insured  to  show  loss  from  cause  and  amount  for  which  underwriter  is  liable; 
Cory  V.  Boylston  F.  &  M.  Ins.  Co.  107  Mass.  140,  9  A.  R.  14,  holding 
burden  of  proving  loss  and  amount,  for  which  insurer  is  liable,  on  insured; 
Borland  v.  Mercantile  Mut.  Ins.  Co.  14  Jones  &  S.  433,  holding  where  policy  con- 
tains excepted  risks,  burden  is  on  insured  to  show  amount  of  loss  by  peril  insured 
against;  Soelberg  v.  Western  Assur.  (o.  55  C.  C.  A.  601,  119  Fed.  23,  holding 
burden  on  insured  to  show  loss  occurred  by  peril  insured  against. 

Disapproved  in  Allemania  F.  Ins.  Co.  v.  Fred,  11  Tex.  Civ.  App.  311,  32  S.  W. 
243,  holding  burden  on   insurer  to  show  warranty  set  up  as  defense  has  been 
broken. 
Conclusiveness  of  report  of  assessor  of  damages. 

Cited  in  Carew  v.  Stubbs,  161  Mass.  294,  37  N.  E.  171,  holding  specific  excep- 
tions must  be  taken  and  request  for  evidence  relevant  thereto,  necensary  to  obtain 
review  of  assessors  findings;  Paddock  v.  Commercial  Ins.  Co.  104  Muss.  521, 
holding  report  of  referee  has  weight  of  verdict  and  will  not  be  set  aside  unlesa 
clearly  erroneous. 
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Cited  in  note  in  14  E.  R.  C.  231,  on  conclusiveness  of  valuation  placed  upon 
property  contained  in  valued  policy  of  insurance  as  standard  of  indemnity. 
Abandonment  of  Insured  vessel. 

Cited  in  notes  in  29  A.  D.  576,  on  abandonment  of  insured  vessel;  1  E.  R.  C. 
45,  on  right  to  abandon  vessel  if  difliculty  of  recovering  lier  great. 
Liosoes  covered  by  marine  insurance  policy. 

Cited  in  reference  note  in  86  A.  D.  500,  as  to  what  losses  are  or  are  not 
within  marine  policy  of  insurance. 

69  AM.  DEC.  315,  SMITH  v.  PHILBRICK,   10  GRAY,  252. 
Place  for  presentment  of  bill  or  note. 

Cited  in  Hazard  v.  Spencer,  17  R.  I.  561,  23  Atl.  729,  holding  where  note 
is  made  payable  at  bank  in  certain  place  presentment  must  be  made  there 
although  holder  knows  maker's  residence  is  elsewhere;  Bank  of  Orleans  v. 
Whittemore,  12  Gray,  469,  74  A.  D.  605,  holding  where  holder  knows  residence 
of  maker,  failure  to  send  note  there  for  presentment  relieves  indorser;  Davis 
V.  Eppler,  38  Kan.  629,  16  Pac.  793,  holding  in  absence  of  knowledge  after  in- 
quiry of  known  or  reputed  residence  of  maker,  presentment  at  place  of  date, 
although  known  not  to  be  his  residence,  sufficient;  Luning  v.  Wise,  04  Cal. 
410,  1  Pac.  874  (dissenting  opinion),  on  necessity  of  presentment  at  residence 
when  known  if  different  from  place  of  date  of  instrument. 

Cited  in  reference  notes  in  45  A.  D.  467,  as  to  place  of  demand  of  payment 
of  note  when  maker  does  not  live  at  place  of  date;  74  A.  D.  607,  on  where 
demand  of  payment  of  note  must  be  made;  80  A.  D.  327,  on  what  is  sufficient 
presentment. 

Cited  in  notes  in  13  A.  D.  347,  on  place  of  presentment  of  note  where  maker 
is  resident  of  another  state;   15  A.  D.  644,  on  place  of  presentment. 
Presumption  of  residence  of  pa'.*ties  to  bill  or  note. 

Cited  in  Hefflebower  v.  Detrick,  27  W.  Va.  16,  holding  place  of  date  of 
instrument  prima  facie  evidence  of  maker's  residence  and  place  of  business; 
Herrick  v.  Baldwin,  17  Minn.  209,  Gil.  183,  10  A.  R.  161,  holding  presumption 
is  maker  resides  at  place  where  note  is  made;  Farnsworth  v.  Mullen,  164  Mass. 
112,  41  N.  E.  131,  holding  placing  address  in  date  of  note  raises  presumption 
of  residence  or  place  of  business  of  maker  at  such  address;  Ex  parte  Ileidelback, 
2  Low.  Dec.  526,  Fed.  Cas.  No.  6,322,  holding  place  of  date  presumptive  evidence 
of  domicile;  Demond  v.  Burnham,  133  Mass.  339,  holding  presumption  of 
residence  at  place  of  date  of  note,  not  controlled  or  weakened 'by  proof  of  former 
place  of  business  there  recently  abandoned. 

69  AM.  DEC.  317,  CAYZER  v.  TAYLOR,  10  GRAY,  274. 
Ordinary  care,  wliat  constitutes. 

Cited  in  International  &  G.  N.  R.  Co  v.  Johnson,  23  Tex.  Civ.  App.  160,  55 
S.  W.  772,  holding  it  to  be  that  care  and  prudence  which  reasonable  men 
exercise  under  like  circumstances;  Lusby  v.  Atchison,  T.  k  S.  F.  R.  Co.  41 
Fed.  181,  holding  ordinary  care  tlie  caution  and  vigilance  which  reasonable  men 
exercise  under  like  circumstances;  Carter  v.  Chambers,  79  Ala.  223,  holding 
circumstances  may  require  a  higher  degree  of  diligence  in  one  person  than 
another;  Flynn  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  78  Mo,  10.5,  47  A.  R.  90, 
holding  ordinary  care  measured  by  nature  of  work  to  be  done,  instruments  to 
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be  used  and  hazard  of  situation;  Johnson  v.  Union  P.  Coal  Co.  28  Utah,  46, 
G7  L.R.A.  509,  76  Pac.  1089,  holding  reasonable  care  must  be  measured  by 
character,  exposure  and  risk  of  business;  Caven  v.  Bodwell  Granite  Co.  99 
Me.  278,  59  Atl.  285,  holding  reasonable  care  is  such  care  as  reasonable  and 
prudent  men  use  under  like  circumstances;  Central  R.  &  Bkg.  Co.  v.  Ryals, 
84  Ga.  420,  11  S.  E.  499,  holding  ordinary  care  varies  according  to  circumstances 
dependent  on  degree  of  danger;  Maynard  v.  Buck,  100  Mass.  40,  holding 
ordinary  care  to  be  such  care  as  men  of  ordinary  prudence  exercise  over  their 
own   property  under  given  circumstances. 

Cited  in  reference  note  in  87  A.  D.  682,  as  to  what  constitutes  reasonable 
care. 

Cited  in  note  in  16  L.R.A.(N.S.)   137,  on  furnishing  for  servant's  use  article 
in  general  use  as  measure  of  master's  duty. 
Liability  of  master  for  injuries  of  ser\'ants. 

Cited  in  Johnson  v.  Boston  Tow-Boat  Co.  135  Mass.  209,  46  A.  R.  458,  hold- 
ing where  master  supplies  suitable  appliances  and  competent  servant,  he  is  not 
liable  for  negligence  of  latter;  Schwarzschild  &  S.  Co.  v.  Weeks,  72  Kan.  190, 
4  L.R.A.  (N.S.)  515,  83  Pac.  406,  holding  master  liable  if  he  expose  servant  to 
danger  which  the  master  could  have  avoided  by  exercise  of  reasonable  care; 
Lake  Shore  &  M.  S.  R.  Co.  v.  McCormick,  74  Ind.  440,  holding  master  who  uses 
ordinary  care  in  maintenance  in  good  condition  of  appliances  not  liable  for 
injury  in  their  use;  Hill  v.  Gust,  55  Ind.  45,  holding  failure  to  exercise  faculty 
of  sight  by  infant  employee  not  of  itself  proof  of  contributory  negligence  where 
employer  has  failed  to  give  instruction  and  explanation  of  hazards  of  the 
work;  St.  Louis  &  S.  E.  R.  Co.  v.  Valirius,  56  Ind.  511,  holding  employee  not 
held  to  higher  degree  of  intelligence  and  capacity  than  his  youth  and  want  of 
judgment  known  to  employer,  would  warrant,  and  employer  liable  for  supplying 
unsuitable  appliance  whose  dangers  were  not  known  to  inexperienced  employee. 

Cited  in  reference  note  in  13  A.  R.  164,  on  master's  duty  as  to  safety  of 
servants. 

Cited  in  notes  in  30  A.  D.  286,  on  recovery  by  servant  for  personal  negligence 
of  master;  17  E.  R.  C.  241,  on  liability  of  master  for  injuries  to  servant;  10 
E.  R.  C.  57,  on  liability  of  employer  neglecting  statutory  duty  for  protection 
of  employee;  39  L.  ed.  U.  S.  465,  on  master's  duty  and  liability  as  to  warning 
servants. 

—  From  defective  machinery,  appliance,  or  place  for  work. 

Cited  in  Lawless  v.  Connecticut  River  R.  Co.  136  Mass.  1,  holding  master 
liable  for  injury  caused  by  use  of  unsuitable  machine;  Gibson  v.  Pacific  R.  Co. 
46  Mo.  163,  2  A.  R.  497,  holding  master  liable  for  injury  caused  by  improper 
or  defective  appliances  in  prosecution  of  work;  Snow  v.  Housatonic  R.  Co.  8 
Allen,  441,  85  A.  D.  720,  holding  master  liable  for  injury  caused  by  use  of 
defective  instrumentality  in  prosecution  of  work;  Coombs  v.  New  Bedford 
Cordage  Co.  102  Mass.  572,  3  A.  R.  500,  holding  master  liable  for  negligence 
in  failing  to  provide  safe  place  to  work;  Walsh  v.  Peet  Valve  Co.  110  Mass.  23, 
holding  master  liable  for  defective  instrumentality  if  he  knew  or  ought  to  have 
known  of  the  defect  and  gave  no  warning  to  servant;  Adams  v.  West  Roxbury» 
1  Ilaskell,  576,  Fed.  Cas.  No.  67,  holding  master  who  knowingly  furnishes  a 
dangerous  instrumentality  is  negligent;  Slianny  v.  Androscoggin  Mills,  66  Me. 
420,  holding  same  where  he  knew,  or  in  exercise  of  ordinary  care  should  have 
known;  Green  &  C.  Street  Pass.  R.  Co.  v.  Bresmer,  97  Pa.  103,  38  Phila.  Leg. 
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Int.  440,  10  W.  N.  C.  379,  holding  master  negligent  in  failing  to  provide  suit- 
able place  for  servant  to  do  his  work;  Quinn  v.  Johnson  Forge  Co.  9  Houst. 
(Del.)  338,  32  Atl.  858,  holding  master  liable  for  negligence  if  he  maintain 
defective  instrumentalities. 

Cited  in  reference  notes  in  85  A.  D.  730,  on  master's  care  and  duty  in  supply- 
ing servants,  instrumentalities  and  appliances;  85  A.  D.  730,  on  liability  of 
master  for  injuries  to  servant  from  defective  machinery  or  material. 

Cited  in  notes  in  77  A.  D.  219,  on  liability  of  master  for  injuries  to  servant 
from  defective  machinery  or  material;  92  A.  D.  221,  on  employer's  duty  to 
provide  safe  machinery  and  appliances;  IG  A.  R.  502,  on  master's  duty  to 
furnish  sufficient  and  proper  machinery  and  materials. 

Distinguished   in  Morse   v.   Glendon   Co.    125   Mass.   282,   holding   in    absence 
o*  proof  of  negligence  in  purchase  of  mach'ne,  or  in  selection  of  fellow  servant, 
master  not  liable  for  injury  in  putting  machine  in  working  order. 
«-  Due  to  negligence  of  fellow  servants. 

Cited  in  reference  notes  in  71  A.  D.  304,  on  nonliability  of  master  for  injur}' 
to  servant  through  negligence  of  fellow  servant;  75  A.  D.  310,  on  employer's 
liability  to  servant  for  injuries  resulting  from  negligence  or  misconduct  of 
fellow  servant;  87  A.  D.  400,  on  master's  liability  for  injuries  to  servant  through 
negligence  of  fellow  servant;  38  A.  D.  340;  40  A.  S.  R.  884,— on  mastcr^s  lia- 
bility" for  fellow  servants'  negligence. 

Cited  in  notes  in  36  A.  S.  R.  840;  4  L.R.A.  795, — on  liability  of  master  for 
injury  resulting  from  negligence  of  coservant. 
—  Due  to  Incompetent  fellow  servant. 

Cited  in  McMahon  v.  Davidson,  12  Minn.  357,  Gil.  232,  holding  master  liable 
for  selection  or  retention  of  incompetent  servants,  or  employment  of  unsafe 
machinery;  Holden  v.  Fitchburg  R.  Co.  129  Mass.  268,  37  A.  R.  343,  holding 
master  liable  for  negligence  in  failing  to  furnish  suitable  structures  and  appli- 
ances and  selection  of  competent  fellow  servants;  Gilman  v.  Eastern  R.  Corp. 
10  Allen,  233,  87  A.  D.  635,  holding  master  liable  for  negligence  in  providing 
proper  appliances,  or  selecting  competent  fellow  servants. 

Cited  in  reference  notes  in  87  A.  D.  640,  on  liability  of  railroad  for  injury 
caused  by  negligence  of  incompetent  fellow  servants;  1  A.  S.  R.  200,  on  master's 
liability  to  servant  for  injuries  due  to  negligence  of  incompetent  fellow  serVant. 

Cited  in  notes  in  25  L.R.A.  710,  on  liability  of  master  for  injuries  caused  by 
employing  incompetent  fellow  servant;  41  L.R.A.  47,  on  employer's  liability 
to  injured  servant  predicated  from  constructive  knowledge  as  to  the  capacity 
of  servants;  48  L.R.A.  370,  on  master's  duty  with  respect  to  employment  of 
servants  as  creating  exception  to  doctrine  of  common  employment;  14  L.R.A 
(N.S.)  758-759,  on  evidence  of  specific  instances  to  prove  character  of  servant  in 
action  against  master  for  injury  to  fellow  servant. 
Litabiltty  of  master   for  negligence  concurring  with  that  of  coservant. 

Cited  in  McMahon  v.  Henning,  1  McCrary,  516,  3  Fed.  353,  holding  master 
liable  for  negligence  in  use  of  defective  appliance  whereby  servant  is  injured 
although  fellow  servant's  negligence  contributes  to  the  injury;  Elmer  v.  Locke, 
135  Mass.  575,  holding  where  negligence  of  master  is  proximate  cause  of 
injury,  he  is  not  relieved  by  contributing  negligence  of  fellow  servant;  Matthews 
v.  Clough,  70  N.  H.  600,  49  Atl.  037,  holding  master  liable  where  his  negligence 
co-operates  with  thkt  of  fellow  servant;  Klaffke  v.  Bettendorf  Axle  Co.  125 
Iowa,  223,  100  N.  W.  1116;   Sherman  v.  Menominee  River  Lumber  Co.  72  Wis. 
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122,  1  L.R.A.  173,  39  N.  W.  305,  holding  contributing  negligence  of  fellow 
servant  will  not  relieve  master  for  injury  caused  by  his  own  negligence;  Sprong 
V.  Boston  &  A.  R.  Co.  58  N.  Y.  56,  holding  negligence  of  coservant  does  not 
relieve  master  where  injury  would  not  have  occurred  but  for  negligence  of 
latter;  Franklin  v.  Winona  &  St.  P.  R.  Co.  37  Minn.  409,  5  A.  S.  R.  856,  34 
N.  W.  898,  holding  master  liable  where  his  negligence  combines  with  that  of 
fellow  servant  to  cause  the  injury ;  Clyde  v.  Richmond  &  D.  R.  Co.  69  Fed.  394 ; 
Denver  &  R.  G.  R.  Co.  v.  Sipes,  26  Colo.  17,  55  Pac.  1093;  Richmond  &  D.  R. 
Co.  V.  George,  88  Va.  223,  13  S.  E.  429;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sutton, 
11  C.  C.  A.  253,  27  U.  S.  App.  310,  63  Fed.  394;  Terre  Haute  &  I.  R.  Co.  v. 
Mansberger,  12  C.  C.  A.  574,  24  U.  S.  App.  551,  65  Fed.  196;  Guthrie  v.  Maine 
C.  R.  Co.  81  Me.  572,  38  Atl.  295, — ^holding  where  negligence  of  master  is 
proximate  cause  of  accident,  master  liable  though  negligence  of  fellow  servant 
contributed;  New  York,  C.  &  St.  L.  R.  Co.  v.  Perriguay,  138  Ind.  514,  34  N.  E. 
233,  holding  master  liable  for  negligence  which  is  immediate  cause  of  injury 
though  negligence  of  fellow  servant  concur  therein;  Pullman  Palace  Car  Co. 
v.  Laack,  143  111.  242,  18  L.R.A.  215,  32  N.  E.  285;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Holt,  29  Kan.  149;  Rogers  v.  Ley  den,  127  Ind.  50,  26  N.  E.  210,— holding 
master  liable  for  negligence  in  causing  injury  though  negligence  of  fellow  ser- 
vant concur  therein;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Lang,  118  Ind.  579,  21 
N.  E.  317,  holding  where  master's  negligence  is  principal  cause  of  injury,  he 
is  not  relieved  by  concurring  negligence  of  fellow  servant;  Chicago,  St.  P.  &, 
R.  C.  R.  Co.  V.  Chambers,  15  C.  C.  A.  327,  32  U.  S.  App.  253,  68  Fed.  148,  hold- 
ing stranger  who  negligently  injures  servant  of  another  not  relieved  by  concur- 
ring negligence  of  that  other,  or  of  fellow  servant  of  injured;  Wilson  v. 
Willimantic  Linen  Co.  60  Conn.  433,  47  A.  R.  653,  holding  master  liable  for 
injury  caused  by  combined  negligence  of  himself  and  fellow  servant;  Fisk  v. 
Central  P.  R.  Co.  72  Cal.  38,  1  A.  S.  R.  22,  13  Pac.  144,  holding  if  i.*3gligcnce 
of  fellow  servant  combines  with  that  of  master,  latter  liable;  Bems  v.  Gaston 
Gas  Coal  Co.  27  W.  Va.  285,  55  A.  R.  304,  holding  where  master  is  negligent 
but  negligence  of  fellow  servant  is  the  proximate  cause  of  injury,  master  not 
liable;  Choctaw,  O.  &  G.  R.  Co.  v.  Holloway,  52  C.  C.  A.  260,  114  Fed.  458, 
holding  where  negligence  of  wrong  doer  is  proximate  cause  of  injury,  he  is  not 
relieved  because  wrongful  act  of  third  person  contributed  to  injury;  Griffin  v. 
Boston  &  A.  R.  Co.  148  Mass.  143,  12  A.  S.  R.  626,  1  L.R.A.  698,  19  N.  K.  166, 
holding  master  liable  for  injury  caused  by  negligent  failure  to  supply  suitable 
appliances,  although  negligence  of  fellow  servant  contributed;  Boyce  v.  Fitz- 
patrick,  80  Ind.  526,  holding  master  who  fails  to  provide  and  maintain  suitable 
instrumentalities  responsible  for  injury  thereby,  though  negligence  of  fellow 
servant  concur;  Oilman  v.  Eastern  R.  Co.  13  Allen,  433,  90  A.  D.  210,  on 
liability  of  master  where  his  negligence  concurs  with  that  of  fellow  servant 
to  produce  injury;  Lute  v.  Atlantic  &  P.  R.  Co.  6  N.  M.  496,  16  L.R.A.  819, 
30  Pac  912  (dissenting  opinion),  on  liability  of  master  for  negligence  where 
negligence  of  fellow  servant  contributes. 

Cited  in  reference  note  in  98  A.  S.  R.  320,  on  contributory  negligence  of 
master  and  fellow  servant  as  bar  to  recovery  for  injury  by  defective  machinery 
and  appliances. 

Cited  in  notes  in  4  L.R.A.  851,  on  liability  of  master  for  injury  to  servant 
when  his  negligence  concurred  with  that  of  others;  16  L.RJI.  824,  on  existence 
of  master's  liability  for  injury  to  servant  by  combined  negligence  of  master  and 
Am.  Dec  Vol.  IX.— 76. 
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fellow  servant  when  master's  negligenee  was  essential  element;  54  L.R.A.  167, 
on  master's  liability  where  his  own  antecedent  negligence  and  the  subsequent 
delinquency  of  ooservant  are  both  efficient  causes  of  the  injury;  54  L.R.A.  169, 
on  master's  liability  in  case  of  his  own  negligence  concurring  with  negligence- 
of  the  coservant  with  regard  to  nonperformance  of  a  statutory  duty. 
Burden  of  proving  negligence. 

Cited  in  note  in  18  E.  R.  C.  712,  on  burden  of  proving  negligence  and  showing 
that  it  was  proximate  cause  of  injury  alleged. 

69  AM.  DEO.  820,  DUNIjAP  v.  BARTIi£TT,  .10  GRAY,  282. 
Right  to  bail. 

Cited  in  reference  note  in  17  A.  S.  R.  574>  on  accused's  right  to  baiL 

60  AM.  DEO.  821,  AliDERAIAN  v.  PEOPIiE,  4  MICH.  414. 
I^rlvileged  commnnlcatlon  with  counsel. 

Cited  in  State  v.  Russell,  83  Wis.  330,  53  N.  W.  441,  holding  communications 
made  to  state's  attorney  under  representations  that  he  was  prisoner's  attorney, 
so  privileged  as  to  render  him  incompetent  to  prosecute;  People  v.  Van  Alstine, 
57  Mich.  69,  23  N.  W.  594,  holding  communications  to  counsel  not  privileged 
which  are  for  an  unlawful  purpose;  House  v.  House,  61  Mich.  69,  1  A.  S.  R. 
670,  27  N.  W.  858,  holding  conversation  with  third  person,  in  presence  of 
attorney,  not  made  to  obtain  legal  advice,  not  privileged  communication;  Ewers  v. 
White,  114  Mich.  266,  72  N.  W.  184,  holding  where  attorney  acts  as  friend  to 
both  parties  under  express  refusal  to  act  for  either  in  event  of  difficulty,  re- 
lation of  attorney  and  client  does  not  exist  and  communications  not  privileged; 
Sheehan  v.  Allen,  67  Kan.  712,  74  Pac.  245,  holding  where  person  consults  attorney 
for  purpose  of  obtaining  advice,  and  latter  accepts  advices  and  confidences,  re- 
lation of  attorney  and  client  established,  and  former  incompetent  to  disclose- 
privileged  matter  as  basis  of  opinion  on  client's  sanity;  Lange  v.  Perley,  47 
Mich.  352,  11  N.  W.  193,  on  admissibility  of  communications  to  law  officer 
of  county  of  public  nature,  not  private  and  confidential. 

Cited  in  reference  notes  in  73  A.  D.  549,  as  to  when  commimication  to 
attorney  is  privileged;  83  A.  D.  117,  on  privileged  communications;  86  A.  D.  394; 
97  A.  D.  418,  on  when  communication  by  client  to  attorney  privileged. 

Cited  in  notes  in  66  A.  S.  R.  216,  on  attorney  as  witness  to  facts  communicated 
by  client;  67  L.R.A.  924,  on  admissibility  in  evidence  of  communications  made 
to  persons  serving  in  judicial  capacity. 
Waiver  of  privilege  of  witness. 

Cited  in  notes  in  21  A.  D.  61,  on  waiver  of  privilege  of  witness;  66  A.  S.  R. 
242,  on  waiver  of  privilege  as  to  confidential  communications  to  attorney. 
—  By  turning  state*s  evidence. 

Cited  in  People  v.  Gallagher,  75  Mich.  512,  42  N.  W.  1063,  holding  accomplice 
who  turns  state's  evidence  cannot  claim  right  of  privileged  communication  in 
regard  to  statements  to  counsel;  Jones  v.  State,  65  Miss.  179,  3  So.  379,  holding 
accomplice,  by  turning  state's  evidence,  waives  privilege  against  disclosing 
communication  to  counsel;  Hamilton  v.  People,  29  Mich.  173,  holding  witness 
on  turning  state's  evidence  waives  all  privileges  in  regard  to  facts  in  controversy; 
Re  Taylor,  8  Misc.  159,  28  N.  Y.  Supp.  500,  holding  where  witness  before  grand 
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jury  has  been  promised  exemption  from  prosecution,  be  cannot  refuse  to  testify 
on  ground  of  incrimination. 

Cited  in  note  in  40  A.  S.  R.  775,  on  agreements  concerning  state's  evidence. 

Distinguished  in  Youngs  v.  Youngs,  6  Redf.  505,  holding  witness  does  not 
lose  privilege  of  refusal  to  testify  for  incrimination  on  cross-examination  when 
matter  on  which  he  was  being  examined  had  not  been  disclosed  on  direct  examin- 
ation. 

Disapproved  in  Sutton  v.  State,  16  Tex.  App.  490,  holding  accomplice  who 
turns  state's  evidence  does  not  lose   right  of  privileged  communication   with 
counsel. 
What  constitutes  Indictable  conspiracy. 

Cited  in  reference  notes  in  80  A.  D.  550,  on  what  constitutes  indictable  con- 
spiracy; 4  A.  S.  R.  77,  on  criminal  conspiracy. 

Cited  in  notes  in  51  A.  D.  82,  85,  on  nature  of  conspiracy;  3  A.  S.  R.  475, 
on  what  constitutes  indictable  conspiracy;   11  L.R.A.  547,  on  conspiracy  with- 
out act  as  ground  for  action. 
Criminality  of  conspiracy. 

Cited  in  People  v.  Saunders,  25  Mich.  119,  holding  on  charge  of  conspiracy 
to  violate  the  law  the  unlawful  conspiracy  itself  constitutes  the  crime,  and  not 
acts  done  in  its  pursuit. 
Particularity  in  description  of  criminal  acta  in  indictments. 

Cited  in  State  v.  Savoye,  48  Iowa,  562,  holding  inaictment  for  commiting  seduc- 
tion, which  by  statute  was  a  felony,  need  not  allege  woman  was  unmarried  or 
of  previously  chaste  character;  United  States  v.  Lehman,  39  Fed.  768,  holding 
indictment  for  violation  of  statute,  alleging  knowledge  of  fraud  in  so  doing,  must 
state  acts  constituting  the  fraud;  State  v.  Parkersburg  Brewing  Co.  53  W.  Va. 
591,  45  S.  E.  924,  holding  indictment  for  violating  law  must  set  forth  particular 
acts  as  constituting  the  violation. 

Cited  in  reference  notes  in  85  A.  D.  658,  on  what  description  of  offense  charged 
in  indictment  sufficient;  94  A.  D.  259,  on  necessity  of  indictment  being  explicit. 

Indictment  for  conspiracy. 

Cited  in  United  States  v.  Walsh,  5  Dill.  58,  Fed.  Cas.  No.  16,636,  holding 
indictment  for  conspiracy  to  defraud  the  United  States  must  clearly  allege  every 
ingredient  of  the  offense. 

Cited  in  reference  note  in  38  A.  D.  361,  on  sufficiency  of  indictment  for  con- 
spiracy. 

Cited  in  note  in  3  A.  S.  R.  480,  481,  on  general  averments  in  indictment  for 
conspiracy. 

—  Description  of  manner  or  means  of  conspiracy. 

Cited  in-  People  v.  Arnold,  46  Mich.  208,  9  N.  W.  406,  holding  where  purpose 
is  lawful  but  means  are  unlawful,  such  means  must  be  set  out  in  indictment; 
State  V.  Parker,  43  N.  H.  83,  holding  indictment  for  conspiracy  to  cheat  and 
defraud  by  unlawful  means  must  state  the  means;  Cole  v.  People,  84  111.'  216 
(dissenting  opinion),  on  necessity  of  setting  forth  means  when  object  is  not 
in  itself  unlawful;  People  v.  Barkelow,  37  Mich.  455,  holding  when  means 
enters  into  criminality  of  conspiracy  to  defraud,  though  in  themselves  not  within 
legal  definition  of  crime,  information  must  show  what  they  are;  United  States 
T.  Cruikshank,  92  U.  S.  542,  23  L.  ed.  588,  holding  indictment  for  unlawful 
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combination  to  prevent  enjoyment  of  right  secured  by  constitution  must  show 
that  acts,  if  proved,  will  support  conviction  for  offense  alleged. 

Cited  in  reference  note  in  90  A.  D.  654,  as  to  setting  out  in  indictment  facts 
constituting  conspiracy. 

—  Description  of  purpose. 

Cited  in  People  v.  Willis,  24  Misc.  637,  54  N.  Y.  Supp.  129,  13  N.  Y.  Crim.  Rep. 
346,  holding  indictment  for  conspiracy  to  commit  unlawful  act,  must  set  forth 
facts  and  circumstances  constituting  intended  act. 
Office  of  bill  of  exceptions  on  writ  of  error  In  criminal  case. 

Cited  in  Shannon  v.  People,  5  Mich.  36,  holding  bill  of  exceptions  in  crim- 
inal case  when  case  is  brought  to  appellate  court  by  writ  of  error,  becomes  part 
of  record. 

69  AM.  D£€.  888,  NILES  TWP.  HIGHWAY  COM.  v.  MARTIN,  4  MICH. 

567. 
lilablllty   of  public   and   quasi    corporations    for   negligence   of   officers. 

Cited  in  Hollenbeck  v.  Winnebago  County,  95  111.  148,  35  A.  R.  161,  holding  that 
county  is  not  liable  at  common  law  for  negligence  of  officer  while  performing 
corporate  duty  enjoined  by  statute;  Granger  v.  Pulaski  County,  26  Ark.  37, 
holding  in  absence  of  statute  county  not  liable  for  injury  resulting  from  non- 
performance of  corporate  duty  by  its  officers;  Nicholson  v.  Detroit,  129  Mich. 
246,  56  L.R.A.  601,  88  N.  W.  695,  holding  in  absence  of  statute,  city  not  liable 
for  negligence  of  officer  in  performance  of  statutory  duty;  Hill  v.  Boston,  122 
Mass.  344,  23  A.  R.  332,  holding  in  absence  of  statute,  city  not  liable  for  injur}' 
from  unsafe  condition  of  staircase  in  public  school. 

Cited  in  reference  notes  in  74  A.  D.  487,  on  liability  of  quasi  corporations 
as  distinguished  from  that  of  other  corporations;  81  A.  D.  152,  on  quasi  cor- 
poration's liability;  25  A.  S.  R.  369,  on  distinction  between  liability  of  municipal 
corporations  proper  and  other  quasi  corporations,  for  negligence. 

Cited  in  note  in  6  A.  D.  44,  on  liability  of  cities,  towns,  etc.,  for  torts. 

Distinguished  in  McAskill  v.  Hancock  Twp.  129  Mich.  74,  55  L.R.A.  738, 
88  N.  W.  78,  holding  municipal  corporation  liable  for  negligently  diverting 
water  from  its  natural  course  and  discharging  it  on  private  property. 

—  For  negligent  nonrepair  of  highways  and  bridges. 

Cited  in  Detroit  v.  Blackeby,  21  Mich.  84,  4  A.  R.  450,  2  Legal  Gaz.  337, 
holding  in  absence  of  statute,  incorporated  city  not  liable  for  neglect  in  keeping 
streets  in  repair;  Leoni  Twp.  v.  Taylor,  20  Mich.  148,  holding  in  absence  of 
statute  imposing  duty  on  township  to  maintain  and  repair  highways,  township 
not  liable  for  damages  occasioned  by  neglect  to  keep  highway  in  repair;  Soper 
v.  Henry  County,  26  Iowa,  264,  holding  county  not  liable  for  injury  caused  by 
neglect  of  its  officers  in  maintenance  of  public  highway,  in  absence  of  statute; 
Bailey  v.  Lawrence  County,  5  S.  D.  393,  49  A.  S.  R.  881,  59  N.  W.  219;  Jasper 
County  V.  Allman,  142  Ind.  573,  39  L.R.A.  58,  42  N.  E.  206, — ^holding  in  absence 
of  statute,  county  not  liable  for  injuries  from  defective  bridge,  by  reason  of 
negligence  of  its  officers. 

Cited  in  reference  notes  in  79  A.  D.  337,  on  municipal  liability  for  defective 
sewers  or  neglect  to  repair  streets;  79  A.  D.  379,  on  liability  of  cities  and  towns 
for  injuries  by  defective  sidewalks,  streets,  and  highways. 

Cited  in  notes  in  63  A.  D.  350,  on  municipal  liability  for  failure  to  repair 
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streets  and  highways;   12  E.  R.  C.  692,  on  liability  of  counties  for  repairs  of 
public  bridges. 

Distinguished  in  Burnham  v.  Byron  Twp.  46  Mich.  655,  9  N.  W.  851 ;  Merkle  v. 
Bennington  Twp.  68  Mich.  166,  65  A.  R.  666,  24  N.  W.  776, — ^holding  under 
statute,  township  liable  for  injuries  caused  by  defective  bridge;  Woodruff  v. 
Glendale,  23  Minn.  637,  holding  under  statute,  giving  town  corporate  capacity 
as  respects  laying  out  highways,  its  supervisors  in  that  respect  are  agents  of 
town. 

Ijlabllity  of  public  trust  for  act  of  trustee. 

Cited  in  Fordyce  v.  Woman's  Christian  Nat.  Library  Asso.  79  Ark.  660, 
7  L.R.A.(N.S.)  485,  96  S.  W.  155,  holding  property  of  charitable  trust  not  sub- 
ject .to  sale  under  execution  on  judgment  rendered  for  wrongful  acts  of  its  trus* 
tees. 

Individual  liability  of  officers  of  quasi  corporation  for  negligence. 

Cited  in  Sells  v.  Dermody,  114  Iowa,  344,  86  N.  W.  326,  holding  township 
officer  liable  to  individual  for  damages  from  negligence  in  performance  of 
ministerial  duties. 

Cited  in  reference  note  in  90  A.  D.  731,  on  liability  of  public  highway  and 
road  officers  for  injuries  occasioned  by  their  neglect  of  duty. 

Cited  in  note  in  22  L.R.A.  832,  on  personal  liability  of  highway  officers  for 
negligence. 
Power  and  authority  over  highways. 

Cited  in  Highway  Comrs.  v.  Chaffee,  1  Mich.  N.  P.  147,  holding  body  in  whom 
legislature  has  vested  power  of  repair  of  highways,  proper  party  plaintiff  in 
action  for  injury  to  highway. 
Remedy  for  official  nonfeasance. 

Cited  in  Marathon  Twp.  v.  Oregon  I'wp.  8  Mich.  372,  on.  issuance  of  man- 
damus to  compel  performance  of  ministerial  duty  by  town  officers. 

69  AM.  DEC.  338,  PEOPIjE  t.  DENNIS,  4  MICH.  609. 
Effect  of  omission  of  principal's  name  from  recognizance. 

Cited  in  State  v.  Quattlebaunn,  67  S.  C.  203,  45  S.  E.  162,  holding  in  absence 
of  statute,  recognizance  binding  without  signature  of  principal. 

Cited  in  reference  note  in  84  A.  S.  R.  248,  on  discharge  of  bail. 
Sufficiency  of  description  of  olTense  In  recognizance. 

Cited  in  Daniels  v.  People,  6  Mich.  381,  holding  where  crime  is  named  by 
well  understood  term,  facts  constituting  offense  need  not  be  set  out;  Foote  v, 
Gordon,  87  Ga.  277,  13  S.  E.  612,  holding  recognizance  to  answer  crime  of  welt 
known  general  name,  not  limited  to  simplest  form  of  that  crime;  United  States 
V.  Eldredge,  5  Utah,  161,  13  Pac.  673,  holding  recognizance  describing  offense 
in  words  of  complaint,  sufficient,  as  charging  crime  of  unlawful  cohabitation 
with  more  than  one  woman  as  wife. 
Necessity  of  allegation  of  Jurisdiction  In  recognizance. 

Cited  in  Daniels  v.  People,  6  Mich.  381,  holding  recognizance,  allowed  on 
application  of  defendant,  need  not  show  jurisdiction  of  committing  magistrate; 
Eddy  V.  Moulton,  12  R.  I.  105,  holding  where  magistrate  has  jurisdiction  in 
case  of  like  general  description,  recognizance  prima  facie  valid  though  it  do  not 
set  forth  particular  facts  to  give  jurisdiction. 

Cited  in  note  in  81  A.  D.  364,  on  requisites  of  recognizance. 
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Recognizance,  when  forfeited. 

Cited  in  People  v.  Phalen,  49  Mich.  492,  13  N.  W.  830,  holding  under  statute 
recognizance  forfeited  by  non-appearance  at  adjourned  day  of  hearing,  taken  at 
request  of  prisoner. 
Secondary  evidence. 

Cited  in  reference  note  in  72  A.  D.  67,  on  when  secondary  evidence  admissible. 

Cited  in  note  in  11  E.  R.  C.  605,  as  to  whether  there  are  degrees  of  secondary 
evidence. 

69  AM.  DEO.   848,  BREWSTER  t.  WAKEFIEIiD,    1   MINN.   852,  GIL. 

260,  Reversed  by  United  States  Supreme  Court,   22  How.   118,   16 

li.  ed.  801. 
Rate  of  interest  after  maturity. 

Cited  in  Mason  v.  Callender,  2  Minn.  350,  72  A.  D.  102,  Gil.  302,  holding  where 
attempt  is  made  to  provide  stipulated  damages  by  increased  interest  after 
maturity,  recovery  will  be  at  rate  provided  before  maturity;  Bowman  v.  Neely, 
22  111.  App.  356^  holding  provision  in  promissory  note  that  upon  default  in 
interest  it  should  bear  interest  as  on  principal,  within  contracting  powers  of 
parties. 

Cited  in  reference  notes  in  72  A.  D.  116,  on  whether  rate  of  interest  specified 
in  note  continues  after  maturity;  90  A.  D.  484,  as  to  rate  of  interest  on  note 
after  maturity. 

Reversed  in  Brewster  v.  Wakefield,  22  How.  118,  16  L.  ed.  301,  holding  stipu- 
lated rate  not  applicable  after  maturity. 

Cited  as  reversed  in  Union  Inst,  for  Savings  v.  Boston,   129  Mass.   82,  37 
A.  R.  305,  holding  that  under  statute  mortgage  will  bear  stipulated  rate  of  in- 
terest after  maturity. 
Interest  as  damages. 

Cited  in  note  in  76  A.  D.  602,  on  interest  as  damages. 
Recovery  of  interest  to  time  of  verdict. 

Cited  in  note  in  92  A.  D.  630,  on  recovery  of  interest  to  time  of  verdict. 

69  AM.  DEC.  S49,  ROGERS  v.  SAMPLE,  88  MISS.  810. 
Validity  of  agreement  to  pay  damages  on  breach  of  contract. 

Cited  in  Taylor  v.  Buzard,  114  Mo.  App.  022,  90  S.  W.  126,  holding  provision 
in  contract  that  if  installment  of  payment  did  not  amount  to  certain  sum,  it 
should  be  applied  as  rent  and  be  forfeited,  not  usurious ;  Broadbent  v.  Brumback,  2 
Idaho,  366,  16  Pac.  555,  holding  stipulation  in  mortgage  to  pay  attorney's 
fee  in  case  of  foreclosure,  not  usury. 

Cited  in  notes  in  81  A.  D.  737,  as  to  what  contracts  are  usurious;  46  A.  S. 
R.  193,  on  penalty  for  taking  usury  only  when  agreement  to  pay  is  absolute. 
*- Agreement  for  greater  interest  after  maturity. 

Cited  in  McKay  v.  Belknap  Sav.  Bank,  27  Colo.  50,  59  Pac.  745,  holding 
where  note  provides  that  upon  failure  to  pay  principal  when  due,  increased  in- 
terest shall  be  payable  from  date,  such  increase  recoverable;  Hamilton  ▼. 
Fowler,  40  C.  C.  A.  47,  99  Fed.  18,  on  effect  of  stipulation  to  pay  greater  rate 
of  interest  after  maturity  than  before. 

Cited  in  reference  notes  in  83  A.  D.  244;  95  A.  D.  763, — as  to  when  interest  is 
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not  usurious;  95  A.  D.  763,  as  to  whether  stipulation  to  pay  interest  from 
•date  of  note,  if  note  is  not  paid  at  maturity,  renders  same  usurious. 

Cited  in  noted  91  A.  S.  R.  688,  on  validity  of  agreements  for  higher  or  ex- 
orbitant rate  of  interest  after  default;  49  L.R.A.  562,  on  usury  in  provision 
:for  interest  only,  in  case  of  default  in  payment. 

Distinguished  in  Krutz  v.  Robbins,  12  Wash.  7,  60  A.  S.  R.  871,  28  L.R.A. 
676,  40  Pac.  415,  holding  where  mortgage  to  secure  note  provided  that  on 
•default  in  payment  of  principal  or  interest,  principal  would  bear  increased 
interest  from  its  date,  such  provision  a  penalty  and  unenforceable. 

«9  AM.  DEO.  851,  MIIiliBR  T.  STATE,  88  MISS.  856,  2  Morr.  St.  Cas. 

1042. 
Betting  on  election,  when  an  offense. 

Cited  in  State  v.  Griggs,  34  W.  Va.  78,  11  S.  E.  740,  holding  bet  after  vote  is 
closed  but  before  a  legal  declaration  of  result,  an  offense. 

Cited  in  note  in  18  L.R.A.  862,  on  legality  of  betting  on  elections. 
'—Indictment  for. 

Cited  in  Com.  v.  Avery,  14  Bush,  626,  29  A.  R.  429,  holding  indictment  suf- 
ficient though  it  do  not  name  candidate  bet  on,  nor  describe  crime  in  words  of 
statute,  if  words  used  are  synonymous  therewith. 
^fecessity  of  allegation  of  time  in  Indictment. 

Cited  in  McCarty  v.  State,  37  Miss.  411,  2  Morr.  St  Cas.  1330,  holding  time 
immaterial  where  not  of  essence  of  offense;  Miazza  v.  State,  36  Miss.  613,  2 
Morr.  St.  Cas.  1205,  holding  time  may  be  laid  any  day  previous  to  indictment 
when  not  a  necessary  ingredient  in  describing  offense  or  of  its  essence. 

Cited  in  reference  note  in  74  A.  D.  320,  on  when  time  of  commission  of  of- 
fense is  immaterial. 
Variance  as  to  time  stated  In  Indictment. 

Cited  in  reference  notes  in  71  A.  D.  481,  on  necessity  of  proving  time  as 
alleged  in  indictment,  when  of  essence  of  offense;  41  A.  S.  R.  264,  on  variance 
as  to  time  stated  in  indictment. 
Validity  of  Indictment  returned  by  defective  grand  Jury. 

Cited  in  State  v.  Ostrander,  18  Iowa,  435,  holding  indictment  valid  when 
iound  by  essential  niunber  of  jurors,  although  entire  panel  not  present  and  voting; 
Box  V.  State,  34  Miss.  614,  2  Morr.  St.  Cas.  1080,  holding  indictment  returned  by 
grand  jury  composed  of  more  than  statutory  number,  invalid;  Eastbam  v. 
Holt,  43  W.  Va.  599,  27  S.  E.  883,  on  validity  of  indictment  by  body  not  a  grand 
jury.;  People  v.  Wintermute,  1  Dak.  63,  46  N.  W.  694,  to  point  that  presence  of 
disqualified  grahd  juror  vitiates  whole  panel. 

Cited  in  reference  notes  in  9  A.  S.  R.  743,  on  illegality  of  grand  jurors  as 
ground  of  arrest  of  judgment;  60  A.  S.  R.  56,  on  irregularities  in  impaneling 
grand  jury,   rendering  indictment  void. 
Procedure  on  attacking  legality  of  grand  Jury. 

Cited  in  O'Byrnes  v.  State,  51  Ala.  26,  holding  objection  to  indictment  be- 
cause of  defects  in  grant  jury  available  on  motion  in  arrest  of  judgment  or  on 
•error;  Wilson  v.  People,' 3  Colo.  325,  holding  where  record  discloses  defect  in 
.grand  jury,  advantage  thereof  may  be  taken  by  motion  in  arrest  of  judgment. 

Distinguished  in  Barron  v.  People,  73  111.  256,  holding  under  statute,  where 
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illegality  in  organization  not  apparent  on  record,  mode  of  questioning  is  hj 
motion  to  quash  or  challenge  to  array. 

Disapproved  in  Peck  v.  State,  63  Ala.  201,  holding  irregularity  in  selection,, 
drawing  and  summoning  grand  jurors  not  open  to  collateral  attack. 
Number  of  grand  Jurors  necessary  or  proper  to  act. 

Cited  in  notes  in  27  L.R.A.  846,  on  number  of  grand  jurors  necessary  or  proper 
to  act;  27  L.R.A.  851,  on  power  of  legislature  to  change  number  of  grand  juror8> 
required  at  common  law. 

69  AM.  DEO.  855,  KIRKIiAND  t.  liOWE,  88  MISS.  428. 
Bxtraterritorial  rights  of  assignee. 

Cited  in  reference  note  in  88  A.  D.  308,  on  right  of  assignee  of  choses  in  ac- 
tion to  sue  in  another  state. 

Cited  in  note  in  23  L!R.A.  42,  on  right  of  assignee  under  insolvency  statutes 
to  sue  in  other  state  for  personal  property. 
What  law  governs  as  to  right  to  maintain  action. 

Cited  in  Tully  v.  Herrin,  44  Miss.  626,  holding  syndic  appointed  in  one  state 
cannot  in  his  own  name  maintain  action  in  courts  of  another  in  absence  of 
statute;  Stoneman  v.  Erie  R.  Co.  Sheldon,  286,  to  point  that  lex  fori  governs 
remedy. 

Cited  in  note  in  13  L.R.A.  458,  as  to  when  lex  fori  governs. 
Effect  of  foreign  bankrnptcy  or  Insolvency  assignment. 

Cited  in  note  in  17  L.R.A.(N.S.)  176,  on  effect  of  foreign  bankruptcy  or 
insolvency  assignment  on  personal  property  where  no  rights  of  creditors  are 
involved. 

69  AM.  DEO.  858,  HAMBLEN  v.  HAMBLEN,  83  MISS.  455. 
Validity  of  execution  sale. 

Cited  in  reference  notes  in  86  A.  D.  700,  on  effect  of  absence  or  irregularities- 
in  return  of  execution;  90  A.  D.  382,  on  necessity  of  levy  to  sustain  execution 
sale. 

Cited  in  notes  in  33  A.  D.  698,  on  necessity  of  levy  to  sustain  sale;  21  L.R.A 
42,  on  title  of  purchaser  at  execution  or  judicial  sale  as  affected  by  judgment 
and  execution  and  levy. 
Necessity  of  endorsement  of  levy  on  execution  against  land. 

Cited  in  Ilerr  v.  Broadwell,  5  Colo.  App.  467,  39  Pac.  70,  holding  in  absence 
of  statute  endorsement  of  levy  on  writ  unnecessary  where  return  contains  copy 
of  notice  of  sale  reciting  levy. 
Levy  of  execution  on  land. 

Cited  in  Shoonover  v.  Osborne  Bros.  Ill  Iowa,  140,  82  A.  S.  R.  496,  82  N» 
W.  505,  holding  indorsement  of  the  fact  on  writ  constituted  levy. 

69  AM.  DEC.  862,  MOUNT  v.  BROWN,  88  MISS.  566. 
Liability  of  defaulting  bidder  at  Judicial  sale. 

Annotation  cited  in  Hammond  v.  Cailleaud,  111  Cal.  206,  52  A.  S.  R.  167r 
43  Pac.  607,  holding  purchaser  under  decree  in  equity  becomes  quasi  party  to 
suit;  Stout  V.  Philippi  Mfg.  &  Mercantile  Co.  41  W.  Va.  339,  68  A.  S.  R.  843,  23  S. 
£.   571,   holding  court   may   order   resale  with   provision   for   req;>onsibi]ity   of 
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bidder  for  deficiency  therein;   Allred  v.  AIcGahagan,  39  Fla.   118,  21  So.  802, 
holding  sale  must  be  confirmed  before  right  accrues  to  enforce  contract. 

Cited  in  reference  notes  in  70  A.  D.  586,  on  remedies  against  purchasers  at  judi- 
cial sale;  73  A.  D.  134,  on  remedies  against  purchasers  at  judicial  sales  to  enforce 
payment  of  bids;  27  A.  S.  R.  766,  on  right  to  recover  for  deficiency  resulting 
from  resale;  44  A.  S.  R.  747,  on  equity  of  purchaser  at  judicial  sale  to  relief; 
64  A.  S.  R.  726,  on  compelling  completion  of  purchase  at  judicial  sale. 

Cited  in  notes  in  70  A.  D.  586,  on  questions  affecting  liability  of  purchaser 
at  judicial  sale  on  his  contract;  52  A.  S.  R.  376,  on  remedies  against  pur- 
chasers at  judicial  sales;  52  L.R.A.  258-259,  on  loss  of  profits  of  sale  of  land 
as  damages  on  breach  by  vendee. 

Distinguished  in  Campe  v.  Saucier,  68  Miss.  278,  24  A.  S.  R.  273,  8  So.  846, 
holding  where  sale  is  not  complete  uptil  confirmation,  a  resale  by  commissioner 
and  its  confirmation  relieves  defaulting  bidder  on  first,  also  citing  annotation 
on  this  point. 
Resale  at  Judicial  sale. 

Cited  in  reference  notes  in  20  A.  S.  R.  507,  on  setting  aside  judicial  sale  and 
ordering  resale;  52  A.  S.  R.  179,  on  resale  of  property  upon  first  purchaser  fail- 
ing to  comply  with  terms  of  first  sale;  57  A.  S.  R.  134,  on  terms  of  resale  at 
judicial  sale;  65  A.  S.  R.  717,  on  resale  on  failure  to  complete  purchase  at 
judicial  sale. 
Jndlclal  sales  under  statute  of  frauds. 

Cited  in  reference  note  in  64  A.  S.  R.  726,  on  judicial  sales  under  statute  of 
frauds. 

69  AM.  DEO.  875,  SHIRLEY  v.  FEARNE,  88  MISS.  658. 
Effect  of  filing  amendment  after  demurrer. 

Cited  in  Tittle  v.  Bonner,  53  Miss.  578,  holding  filing  of  substituted  plea  a 
confession  of  demurrer  to  first. 
Proof  of  attested  Instruments. 

Cited  in  note  in  35  L.R.A.  341,  on  proof  of  attested  instnunents  by  one 
subscribing  witness. 

Acknowledgment  by  partnership. 

Cited  in  note  in  108  A.  S.  R.  577,  on  defects  or  matters  relating  to  certificates 
of  acknowledgment  by  partnership. 
Necessity  of  acknowledging  and  attesting  deed. 

Cited  in  note  in  4  L.R.A.  334,  on  necessity  of  acknowledging  and  attesting  deed. 
Power  of  partner  to  bind  firm. 

Cited  in  reference  note  in  80  A.  D.  797,  on  validity  of  deed  executed  by  partner 
in  name  of  firm. 

Cited  in  notes  in  37  A.  S.  R.  205,  on  power  of  partner  to  bind  firm  by  sealed 
instrument;  8  E.  R.  C.  632,  on  ratification  of  unauthorized  deed  by  partner. 
Conclusiveness  of  Judgment  on  parties  and  privies. 

Cited  in  Roby  v.  Eggers,  130  Ind.  415,  29  N.  E.  365,  holding  one  who  as 
attorney  prosecutes  suit  to  final  judgment,  is  estopped  in  subsequent  suit 
involving  identical  matters  of  former,  to  deny  result  of  former  litigation; 
Edmonston  v.  Carter,  180  Mo.  515,  79  S.  W.  450,  holding  judgment  binding 
on  privy  of  party  whose  rights  were  determined  therein. 
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Impeachment  of  record  by  parol. 

Cited  in  M«irrah  v.  State,  51  Miss.  652,  holding  record  of  court  cannot  be 
impeached  by  parol  evidence;  McMicken  v.  Com.  58  Pa.  213,  25  Phila.  Leg.  Int. 
340,  holding  sheriff's  recognizance  duly  recorded  in  proper  office,  cannot  be 
impeached  by  parol  evidence. 

Cited  in  reference  notes  in  71  A.  D.  460,  on  right  to  impeach  record  by  parol 
evidence;  74  A.  D.  138,  on  contradiction  of  record  by  paroL 
Right  to  sue  upon  negligence  of  flduciary. 

Cited  in  Pittman  v.  McCIellan,  55  Miss.  299,  holding  distributees  of  estate 
may  sue  where  administrator  fails  so  to  do. 

€9  AM.  DEO.  881,  HUNT  t.  ORANB,  88  MISS.  669. 
Refusal  of  abstract  Instructions. 

Cited  in  reference  note  in  80  A.  D.  354,  on  refusal  to  give  instruction  correct 
as  abstract  proposition  but  not  stating  rule  with  reference  to  case. 
Recovery  \n  case  of  nonperformance  of  contract. 

Cited  in  reference  notes  in  74  A.  D.  136,  on  servant's  right  to  compensation  in 
case  of  nonperformance  of  special  contract;  98  A.  D.  607,  on  recovery  for  services 
rendered   under '  incompleted  special  contract;    30   A.   S.  R.  57,  on   amount  of 
recovery  for  services. 
Measure  of  damage  on  breach  of  contract  of  employment. 

Cited  in.  Birdsong  v.  Ellis,  62  Miss.  418,  holding  it  amount  of  compensation 
agreed  on  less  what  he  earned  or  might  have  earned  by  due  diligence  in  seek- 
ing other  employment. 

Cited  in  reference  note  in  44  A.  S*.  R.  254,  on  measure  oi  damages  for  wrongful 
discharge  of  servant. 

Cited  in  notes  in  6  L.R.A.  (N.S.)  85,  on  actual  loss,  or  value  of  contract,  as 
measure  of  damages  for  wrongful  discharge  of  servant;  6  L.R.A.(N.S.)  95-96, 
on  measure  of  damages  for  wrongful  discharge  of  servant  in  cases  of  other 
employment;  6  L.R.A. (N.S.y  107,  on  recall  of  wrongfully  discharged  servant 
for  new  and  different  employment  in  mitigation  of  damages. 

Burden  of  proving  damages  sustained  by  wrongfully  discharged  servant. 

Cited  in  note  in  6  L.R.A. (N.S.)  109-110,  on  burden  of  proof  as  to  other  em- 
ployment of  wrongfully  discharged  servant  in  mitigation  or  reduction  of 
damages. 

Rights  and  remedies  of  wrongfully  discharged  servant. 

Cited  in  reference  notes  in  72  A.  D.  280,  on  remedy  of  employee  for  wrongful 
discharge  before  end  of  time  of  service;  82  A.  D.  102,  on  rights  and  remedies 
of  servant  wrongfully  discharged;  12  A.  S.  R.  859,  on  duty  of  employee  wrong- 
fully discharged  to  accept  employment  from  others. 

Waiver  of  objection  to  deposition. 

Cited  in  Babcock  v.  Ormsby,  18  S.  D.  358,  100  N.  W.  759,  holding  voluntary 
participation  in  examination  of  witness  not  named  in  notice  waiver  of  defect; 
Webb  V.  Ritter,  60  W.  Va.  193,  54  S.  E.  484,  holding  mere  silence  by  party 
and  attorney  after  time  of  service  not  a  waiver  of  defect. 

Cited  in  reference  note  in  82  A.  D.  658,  on  cross-examination  of  witness  aa 
waiver  of  objection  to  deposition  for  want  of  notice. 
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Jfecessity  for  reasonable  notice  of  taking  of  deposition. 

Cited  in  reference  notes  in  78  A.  D.  751;  79  A.  D.  360,— on  necessity  for 
reasonable  notice  of  time  and  place  of  talcing  depositions. 

«•  AM.  DEC.  885,  BMANUEIj  t.  WHITE,  84  MISS.  56. 
What  law  governs  negotiable  instrument. 

Cited  in  Harrison  v.  Pike  Bros.  48  Miss.  46,  holding  commercial  paper 
governed  by  law  of  place  where  payable;  Coffman  v.  Kentucky  Bank,  41  Miss. 
212,  90  A.  D.  371,  holding  rights  of  holder  of  negotiable  instrument  determined 
by  law  of  state  where  instrument  is  payable. 

Cited  in  reference  notes  in  77  A.  D.  87,  as  to  what  law  governs  liability  on 
promissory  notes;  78  A.  D.  263,  on  what  law  governs  rate  of  interest  on  notes; 
86  A.  D.  374,  as  to  what  law  governs  contract;  90  A.  D.  374,  on  law  of  place 
of  payment  as  governing  contract  of  acceptor  of  bill  of  exchange;  32  A.  S.  R. 
296,  on  conflict  of  laws  regarding  negotiable  instruments;  64  A.  S.  R.  254,  as 
to  law  determining  negotiability. 

Cited  in  note  in  61  L.K.A.  203-205,  on  conflict  of  laws  as  to  character  of 
holder  of  negotiable  paper. 
What  constltates  bona  fide  purchaser  for  value. 

Cited  in  Isom  v.  First  Nat.  Bank,  52  Miss.  902,  holding  purchaser  who  takes 
with  knowledge  of  trust,  holds  as  trustee. 

Cited  in  reference  notes  in  71  A.  D.  409,  as  to  whether  one  taking  negotiable 
instrument  as  collateral  security  is  a  bona  fide  holder  for  value;  42  A.  S.  R. 
937,  on  protection  of  bona  Ude  holder  of  negotiable  instrument  against  equities. 
—  Taking  for  antecedent  debt. 

Cited  in  Pollock  v.  Simmons,  76  Miss.  198,  23  So.  626,  holding  giving  new 
security  in  extinguishment  of  old  constituted  assignee  bona  fide  holder;  Dovey's 
Appeal,  97  Pa.  153,  10  W.  N.  C.  389,  38  Phila.  Leg.  Int.  348,  holding  taking 
of  security  as  payment  of  antecedent  debt  makes  assignee  holder  for  value, 
with  rights  of  bona  fide  purchaser;  First  Nat.  Bank  v.  Strauss,  66  Miss.  479, 
14  A.  S.  R.  579,  6  So.  232,  holding  under  statute  allowing  indorser  all  defenses, 
indorsement  of  draft  for  collection  on  account  did  not  render  holder  bona  fide 
purchaser  for  value;  McLeod  v.  First  Nat.  Bank,  42  Miss.  99,  on  transfer  of 
commerical  paper  as  constituting  valuable  consideration;  Rock  Springs  Nat. 
Bank  v.  Luman,  6  Wyo.  123,  42  Pac.  874,  (dissenting  opinion),  on  payment  of 
original  demand  as  constituting  consideration. 

Cited  in  reference  notes  in  76  A.  D.  131,  on  pre-existing  debt  as  consideration; 
73  A.  D.  88,  on  payment  of  antecedent  debt  and  release  of  parties  collaterally 
liable  as  sufficient  consideration  to  make  transfer  of  note  bona  fide;  80  A.  D. 
615,  on  pre-existing  debt  as  consideration  for  note  or  transfer  thereof;  87  A. 
D.  366,  on  rights  of  holder  taking  note  for  pre-existing  debt;  89  A.  D.  411,  on 
effect  of  taking  negotiable  paper  before  maturity  in  payment  of  or  security  for 
pre-existing  debt. 

Cited  in  note  in  84  A.  D.  405,  on  one  taking  negotiable  paper  as  collateral 
security  for  pre-existing  debt  as  bona  fide  holder. 

Distinguished   in   Hinds  v.  Pugh,  48   Miss.   208,  holding  conveyance  of  land 
as  security  for  antecedent  debt  will  not  operate  as  purchase  for  value. 
Preanmptions  as  to  bona  fide  ownership  of  commercial  paper. 

Cited   in   reference   notes   in   80   A.   D.   386,  on   presumption   that   holder   of 
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negotiable  paper  is  bona  fide  holder;  98  A.  D.  309,  on  presumption  that  holder 
of  note  is  bona  fide;  100  A.  D.  35!1,  as  to  prima  facie  title  of  holder  of  negotiable 
promissory  note  indorsed  in  blank;  16  A.  S.  H.  842,  on  presumptions  in  favor 
of  bona  fide  holder. 

Cited   in  note   in   84   A.  D.   404,   on  presumption   that  holder   of  negotiable 
instrument  obtained  it  in  good  faith  and  for  value. 
Burden  of  proving  bona  fide  ownership  of  negotiable  paper. 

Cited  in  note  in  11  A.  S.  R.  323-324,  on  burden  of  proof  as  to  bona  fide 
ownership  of  negotiable  instrument. 
Rights  of  bona  fide  holder  of  commercial  paper. 

Cited  in  reference  note  in  90  A.   D.   695,  on  rights  of  bona  fide  holder  of 
commercial  paper. 
ICote  given  for  pre-existing  debt  as  extinguishing  original  claim. 

Cited  in  reference  note  in  80  A.  D.  149,  on  promissory  note  given  for  pre- 
existing debt  as  extinguishing  original  claim. 

69  AM.  DEC.  887,  JORDAN  v.  THOMAS,  84  MISS.  72. 
Recovery  in  detinue. 

Cited  in  Henry  v.  Moore,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  604,  holding 
specific  property  itself  is  only  recovery  in  detinue. 

Cited  in  reference  note  87  A.  D.  457,  on  right  of  defendant  in  detinue  to  pay 
judgment  and  retain  the  property. 
Negligence  as  bar  to  equitable  relief  against  Judgment. 

Cited  in  reference  notes  in  53  A.  S.  R.  445,  on  negligence  as  bar  to  equitable 
relief  against  judgments;   63  A,  S.  R.  446,  on  negligence  in  pleading  barring 
equitable  relief  against  judgment. 
Injunction  against  execution  sale. 

Cited  in  note  in  30  L.R.A.  118,  on  injuncti9n  against  execution  sale  of 
slaves. 

69  AM.  DEC.  389,  BROWN  v.  BEATTY,  84  MISS.  22  7. 
Right  of  eminent  uomaln  as  attribute  of  sovereignty. 

Cited  in  Spencer  v.  Point  Pleasant  &  O.  River  R.  Co.  23  W.  Va.  406,  holding 
right  of  eminent  domain  inherent  without  constitutional  provision;  Cherokee 
Nation  v.  Southern  K.  R.  Co.  33  Fed.  900,  holding  right  exists  without  provision 
therefor  in  organic  law. 

Cited  in  note  in  102  A.  S.  R.  812,  on  nature  of  right  of  eminent  domain. 
"  Delegation  of  power. 

Cited  in  Cherokee  Nation  v.  Southern  Kansas  R.  Co.  33  Fed.  900,  holding 
use  of  rights  or  privileges  resulting  from  exercise  of  right  of  eminent  domain 
may  be  granted  by  sovereign. 
—  Power  of  legislature  to  exercise  right. 

Cited  in  reference  notes  in  74  A.  D.  555,  on  legislative  power  to  take  private 
property  for  public  use  without  compensation;  90  A.  D.  645,  on  power  of  state 
to  appropriate  private  property  to  public  use. 

Railroad  or  road  as  public  use. 

Cited  in  New  Orleans,  M.  &  C.  R.  Co.  v.  Frederic,  46  Miss.  1,  holding 
sovereign  can  grant  private  lands  to  railroad  for  public  use;  Vamer  v.  Martin, 
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21  W.  Va.  534,  holding  legislature  can  authorize  condemnation  of  private  lands 
for  construction  of  public  highway;  Hanson  v.  Vernon,  27  Iowa,  28,  1  A.  R. 
215  (dissenting  opinion),  on  grant  of  land  to  railroad  as  for  a  public  use; 
Twelfth  Street  Market  Co.  v.  Philadelphia  &  R.  Terminal  R.  Co.  142  Pa.  587, 
•21  Atl.  902,  10  Pa.  Co.  Ct.  28,  48  Phila.  Leg.  Int.  186,  28  W.  N.  C.  Ill,  holding 
test  of  character  of  public  use  is  whether  property  is  under  control  of  public, 
or  the  public  have  a  right  to  use  it. 

Cited  in  reference  note  in  33  A«  S.  R.  289,  on  taking  property  for  railroad 
(being  for  public  use. 

Cited  in  notes  in  22  A.  D.  695,  on  exercise  of  power  of  eminent  domain  for 
railroads;  2  L.R.A.  681,  on  criterion  to  judge  character  of  use  in  eminent 
<lomain. 

liand  taken  for  public  use. 

Cited  in  note  in  2  L.R.A.  682,  on  title  to  property  taken  by  eminent  domain 
ioT  public  use. 
«— Remedy  of  owner. 

Cited  in  note  in  5  L.R.A.  183,  on  remedy  of  owner  for  land  taken  for  public 
nise. 

—  Compensation. 

Cited  in  Martin  v.  Dix,  62  Miss.  53,  24  A.  R.  661,  holding  if  property  is  taken 
for  public  use,  compensation  must  be  in  money. 

Cited  in  reference  notes  in  73  A.  D.  584,  on  compensation  as  condition  pre- 
cedent to  taking  under  power  of  eminent  domain;  100  A.  D.  577,  as  to  measure 
of  damages  for  taking  private  property  for  railroad  purposes. 

Cited  in  notes  in  75  A.  D.  615,  on  mode  of  ascertaining  compensation  to 
•owner  of  land  taken  for  public  use;  88  A.  D.  113-114,  on  damages  in  eminent 
^domain  cases. 

Distinguished  in  Macon  v.  Patty,  57  Miss.  378,  34  A.  R.  451,  holding  city 
may  make  assessment  upon  owner  for  repair  and  construction  of  sidewalk  on 
liis  property,  without  paying  compensation  therefor. 

—  Resultant  benefits. 

Cited  in  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Moye,  39  Miss.  374;  Penrice  v. 
Wallis,  37  Miss.  172, — ^holding  compensation  cannot  be  diminished  by  probable 
resulting  advantages;  Isom  v.  Mississippi  C^  R.  Co.  36  Miss.  300,  holding  party 
entitled  to  cash  value  of  land  and  damages  not  subject  to  set  off  for  benefits 
to  remaining  property;  Whitehead  v.  Arkansas  C.  R.  Co.  28  Ark.  460,  holding 
where  constitution  provides  property  shall  not  be  taken  until  just  compensa- 
tion in  money  is  first  made,  statute  providing  for  deduction  for  benefits  to  be 
first  made,  invalid. 

Cited  in  reference  notes  in  75  A.  D.  616,  as  to  whether  benefits  may  be  offset 
against  damages  in  taking  property  for  public  use;  90  A.  D.  645,  as  to  setting 
off  resulting  and  peculiar  benefits  against  value  of  property  taken  under  right 
of  eminent  domain. 

Cited  in  note  in  9  L.R.A.  824,  on  rule  that  neither  general  nor  special  bene- 
fits may  be  set  off  against  value  of  land  taken,  or  damages  to  remainder. 
SxclusiTeness  of  statutory  authority. 

Cited  in  Yazoo-Mississippi  Delta  Levee  Comrs.  v.  Brooks,  76  Miss.  635,  25 
So.  358,  holding  where  statutee  alone  confers  jurisdiction,  proceedings  in  court 
not  named  in  statute  are  void;    Sublett  v.   Bedwell,  47   Miss.   266,   12   A.   R. 
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338,  on  powers  of  justice  of  peace  under  statutory  provision  in  contesting^ 
election;  Lawson  v.  Jeffries,  47  Miss.  686,  12  A.  R.  342,  on  powers  of  consti- 
tutional convention. 

Disapproved  in  Dubuque  v.   Illinois  C.  R.  Co.  39  Iowa,  66,  holding   where- 
power  is  given  by  statute  and  special  remedies  given  therein  for  its  enforcement^ 
general  action  at  law  not  taken  away  without  clear  intendment  of  act. 
Effect  of  entry  under  statutory  authority. 

Cited  in  Congdon  v.  Cook,  55  Minn.  1,  56  N.  W.  253,  holding  peaceable  entry 
by  lessor  under  statutory  authority  does  not  constitute  trespass. 
Due  process  of  law. 

Cited   in  McCready  v.  Sexton,  29   Iowa,   356,  4   A.   R.  214,   holding  statute 
declaring  tax  deed  conclusive  that  all  essential  requirements  of  law   relating 
to  exercise  of  taxing  power  were  complied  with,  unconstitutional. 
Validity  of  statutes  void  in  part. 

Cited  in  reference  notes  in  97  A.  D.  586,  on  statute  being  partly  valid  and^ 
partly  void;  36  A.  S.  R.  663,  on  constitutionality  of  statutes  void  in  part; 
31  A.  S.  R.  601,  on  statutes  unconstitutional  in  part. 

69  AM.  DEO.  897,  HARPER  v.  BIBB,  ^4  MISS.  472. 

Purchaser  of  legal  title  as  affected  by  liens  outside  chain  of  title. 

Cited  in  Baker  v.  Qriffin,  50  Miss.  158,  holding  purchaser  not  bound  to  take- 
notice  of  registered  incumbrance  created  by  person  other  than  one  through 
whom  he  deraigns  title;  Bernardy  v.  Colonial  &  tJ.  S.  Mortg.  Co.  17  S.  D.  637,  106 
A.  S.  R.  791,  98  N.  W.  166  (dissenting  opinion),  on  effect  of  lien  lying  outside- 
purchaser's  chain  of  title:  Hart  t.  Gardner,  81  Miss.  650,  33  So.  442,  on  effect 
of  lien  not  attached  to  record  chain  of  title. 

Cited  in  reference  note  in  79  A.  D.  421,  on  title  acquired  by  bona  fide  purchaser. 
Notice  to  purchaser,  what  constitutes. 

Cited  in  Learned  v.  Corley,  43  Miss.  687,  holding  registry  of  title  deeds- 
constructive  notice  equivalent  to  actual  notice. 

Cited  in  reference  note  in  96  A.  D.  135,  on  registry  of  instrument  as  notice. 

Cited  in  note  in  23  L.R.A.  665,  on  doctrine  of  notice  from  registration  of 
conveyance. 
Protection  of  bona  fide  purchaser. 

Cited  in  reference  notes  in  72  A.  D.  152,  on  protection  of  bona  fide  purchaser 
of  legal  title  without  notice  in  equity;  72  A.  D.  568,  on  protection  of  title  of 
bona  fide  purchaser  for  valuable  consideration  without  notice;  72  A.  D.  663,. 
on  relief  in  equity  against  purchaser  of  legal  title  for  valuable  consideration. 

69  AM.  DEC.  399,  HERNDON  v.  HARRISSON,  34  MISS.  486. 
Measure  of  damage  on  breach  of  contract  to  convey. 

Cited  in  Curtis  v.  Brannon,  98  Tenn.  153,  69  L.R.A.  760,  38  S.  W.  1073,  holding 
it  consideration  paid  and  interest;  Morgan  v.  Bell,  3  Wash.  554,  16  L.R.A.  614^ 
28  Pac.  925,  holding  where  one  contracts  in  good  faith  to  convey,  believing  he 
has  right  to  do  so,  on  failure  of  title,  damages  are  amount  advanced  and  interest. 

Cited  in  reference  notes  in  84  A.  D.  346,  on  measure  of  damages  for  vendor's, 
breach  of  contract  to  convey;  100  A.  D.  467,  on  measure  of  damages  for  breads 
of  contract  to  convey  realty. 
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60  AM.  D£C.  401,  ABBEY  ▼.  COMMERCIAL  BANK,  S4  MISS.  571. 
Judfirment  of  Unked  States  court,  when  a  lien  in  state. 

Cited  in  Thompson  v.  Avery,  11  Utah,  210,  39  Pac.  820,  holding  judgment  in 
United  States  court  in  territory  a  lien  when  judgments  are  so  made  by  laws  of 
territory. 

Running  of  limitations  against  Federal  Judgment. 

Cited  in  note  in  47   L.R.A.   479,  on  running  of  limitations  against  lien   of 
Federal  judgment. 
IVaudnlent  conveyances  as  binding  upon  parties  thereto. 

Cited  in  note  in  3  A.  S.  R.  728,  on  validity  as  between  parties  of  transactions, 
in  fraud  of  creditors. 

60  AM.  DEC.  406,  FARR  v.  FARR,  34  MISS.  507. 
Requisites  of  allegation  of  adultery. 

Cited  in  reference  note  in  84  A.  D.  168,  on  requisites  of  allegation  of  adultery 
as  ground  for  divorce. 
Pleading  in  equity. 

Cited  in  reference  note  in  74  A.  8.  R.  43,  on  pleading  in  equity. 

60  AM.  DEC.  408,  NIXON  v.  PORTER,  S4  MISS.  607,  liater  appeal  im 

38  Miss.  401. 
Record,  how  proved. 

Cited  in  Phillips  v.  Cooper,  50  Miss.  722,  holding  record  cannot  be  proveni 
by  parol  or  secondary  evidence,  unless  its  loss  or  destruction  is  shown. 
Proof  of  public  document  by  copy. 

Cited  in  note  in  11  £.  R.  C.  457,  on  proof  of  public  document  by  copy. 
Admissibility  of  ancient  deeds. 

Cited  in  notes  in  0  A.  S.  R.  302,  on  what  constitute  ''ancient  deeds"  and  their 
admissibility   in   evidence;    0   A.    S.    R.    303,   as   to   whether    possession   under 
ancient  deed  is  essential  to  its  admissibility. 
Necessity  for  proving  ancient  document. 

Cited  in  reference  note  in  88  A.  D.  768,  on  need  of  proof  of  written  document's* 
execution  where  it  is  more  than  twenty  years  old. 

Cited  in  note  in  35  L.R.A.  341,  on  necessity  of  calling  subscribing  witnesses 
to  prove  ancient  documents. 
Sufficiency  of  description  in  deed. 

Cited  in  reference  note  in  6  A.  S.  R.  280-489,  on  what  is  sufficient  description 
in  deed. 
Effect  of  uncertainty  in  description  in  deed. 

Cited  in  reference  notes  in  69  A.  D.  751,  on  validity  of  conveyance  of  land  in 
which  description  is  uncertain;  92  A.  D.  376,  on  when  deed  or  grant  is  void  for 
uncertainty  of  description;  92  A.  D.  375,  on  effect  of  uncertainty  in  description 
in  deed  where  land  can  be  identified. 

60  AM.  DEC.  412,  BULLITT  v.  TAYLOR,  34  MISS.  708. 
Validity  of  voluntary  conveyances. 

Cited  in  reference  notes  in  72  A.  D.  384,  on  right  of  subsequent  creditor* 
to  avoid  voluntary  settlement  made  without  fraudulent  intent;   72  A.  D.  384,. 
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on  when  voluntary  conveyances  are  fraudulent  as  to  subsequent  creditors;  73 
A.  D.  178,  as  to  when  voluntary  conveyances  are  good;  73  A.  D.  179,  as  to 
when  voluntary  conveyances  are  good  as  against  subsequent  creditors;  84  A.  D. 
163,  on  validity  as  to  creditors  of  husband^s  voluntary  conveyance  to  wife. 

Cited  in  notes  in  14  A.  D.  703,  on  validity  of  voluntary  conveyance  as  between 
the  parties;  14  A.  S.  R.  761,  on  what  creditors  may  attack  voluntary  transfer 
as  fraudulent;  90  A.  S.  R.  514,  on  validity  of  postnuptial  settlement  as  against 
husband's  creditors. 
Registration  as  evidence  off  delivery  off  Instrument. 

Cited  in  Claiborne  v.  Holmes,  51  Miss.  146,  holding  acknowledgment  and  regis- 
tration of  instrument  presumptive  evidence  of  delivery;  Metcalfe  v.  Brandon,  60 
Miss.  685,  holding  placing  deed  on  record  presumptive  evidence  of  delivery 
which  may  be  overcome  by  direct  and  negative  proof;  Kearny  v.  Jeffries,  48 
Miss.  343,  holding  where  deed  is  beneficial  to  grantee  delivery  and  acceptance 
presimied  by  acknowledgment  and  registration,  and  enjoyment  of  estate;  Le  Roy 
V.  Jamison,  3  Sawy.  369,  Fed.  Cas.  No.  8,271,  holding  patent  from  government 
not  delivered  until  passed  under  seal  of  government  and  recorded  in  land 
office. 

Cited  in  reference  notes  in  83  A.  D.  326,  on  recording  of  deed  as  evidence  of 
delivery;  93  A.  D.  459,  on  effect  of  recording  deed  as  delivery;  38  A.  S.  R.  610, 
on  registration  of  deed  as  delivery. 

Cited  in  notes  in  1  A.  S.  R.  242;  63  A.  S.  R.  537, — on  delivery  of  deed;  53 
A.  S.  R.  547,  on  recording  deed  as  delivery;  5  L.R.A.  121,  on  registration  as 
evidence  of  delivery  of  deed. 
Vendor's  retention  off  possession  as  evidence  off  ffrand. 

Cited  in  reference  note  in  71  A.  D.  489,  on  retention  of  possession  by  vendor 
of  personalty  as  prima  facie  evidence  of  fraud. 

Cited  in  notes  in  76  A.  D.  604,  on  vendor^s  retention  of  possession  as  evidence 
of  fraud;  90  A.  S.  R.  545,  on  retention  of  possession  by  husband  as  affecting 
validity,  as  against  his  creditors,  of  conveyance  to  wife. 
Validity  off  chattel  mortgage  permitting  mortgagor  to  retain  possession. 

Cited  in  reference  note  in  85  A.  D.  187,  on  validity  of  chattel  mortgage  where 
it  allows  mortgagor  to  remain  in  possession  and  conduct  business. 
Subsequent  creditors  as  affected  by  fraudulent  conveyances. 

Cited  in  Summers  v.  Roos,  42  Miss.  749,  2  A.  R.  653,  holding  conveyance 
fraudulent  as  to  existing  creditors  not  open  to  attack  by  subsequent  creditors 
unless  made  with  intent  to  defraud  them;  Nelson  v.  Vanden,  99  Tenn.  224,  42 
8.  W.  5,  holding  where  voluntary  conveyance  is  at  once  put  of  record,  sub- 
sequent creditor  cannot  set  it  aside  though  it  be  fraudulent  as  to  prior  creditors; 
Hilliard  v.  Cagle,  46  Miss.  309,  holding  subsequent  creditors  must  show  con- 
veyance was  made  to  defraud  them. 

Cited  in  reference  notes  in  30  A.  S.  R.  699,  on  right  of  creditor  in  case  of 
fraudulent  conveyances;   31  A.  S.  R.  665,  on  right  of  subsequent  creditors  to 
attack  fraudulent  conveyances. 
Kecessity  ffor  delivery  off  deed. 

Cited  in  reference  note  in  74  A.  D.  178,  on  necessity  for  delivery  of  deed  to 
make  it  valid. 
Xecesslty  ffor  acceptance  off  deed. 

Cited  in  note  in  54  L.R.A.  888,  on  necessity  of  acceptance  of  deed. 
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Presumption  as  to  time  of  delivery  of  deed. 

Cited  in  Savery  v.  Browning,  18  Iowa,  246,  holding  as  between  grantee  and 
-creditor  of  grantor,  date  of  deed  is  prima  facie  evidence  of  its  execution  and 
•delivery  at  that  time. 
liien  of  Judgment  of  United  States  court. 

Cited  in  Chicago  &  A.  Bridge  Co.  v.  Fowler,  65  Kan.  17,  39  Pac  727,  holding 
"under   statute  judgment  of  United  States  court  rendered   in  state   a   lien   on 
property  of  debtor  in  that  state. 
Suit  in  one  court  to  satisfy  Judgment  in  anotber. 

Distinguished  in  Peterson  v.  Gittings,  107  Iowa,  306,  77  N.  W.  1056,  holding 
under  statute  requiring  filing  of  transcript  in  higher  court,  creditor's  bill  cannot 
1)0  maintained  in  that  court  to  subject  property  to  satisfaction  of  judgment 
of  inferior  court  on  which  no  transcript  is  filed. 
When  creditor's  bill  maintainable. 

Cited  in  notes  in  23  A.  D.  792,  on  creditors'  bill  on  judgment  of  Federal 
•court;  66  A.  S.  R.  280,  on  sufficiency  of  foreign  judgment  and  of  federal  and 
state  judgments  as  basis  for  creditors'  bill. 
'0»*Ject  of  creditor's  suit. 

Cited  in  note  in  90  A.  D.  293,  as  to  object  of  creditors'  suit. 

•60  AM.  DEC.  420,  DUNNICA  v.  COY,  24  MO.  167. 
Resnlting  trust  against  fraudulent  grantee. 

Cited  in  reference  note  in  75  A.  D.  135,  on  trust  resulting  in  favor  of  creditors 
4igainst  fraudulent  grantee. 
liiability  of  equitable  interest  to  execution. 

Cited  in  Jones  v.  Howard,  142  Mo.  117,  64  A.  S.  R.  646,  43  S.  W.  635,  hold- 
ing the  grantor  in  a  deed,  fraudulent  as  to  creditors,  retains  an  interest  subject 
to  sale  under  execution;  Slattery  v.  Jones,  96  Mo.  216,  9  A.  S.  R.  344,  8  S.  W. 
554,  holding  a  judgment  against  the  debtor  may  be  enforced  against  a  fraudulent 
grantee  by  execution;  Mcllvaine  v.  Smith,  42  Mo.  45,  97  A.  D.  295,  holding 
-where  a  beneficiary  has  no  seizin,  or  power  to  dispose  of  land,  there  is  no 
interest  which  could  pass  under  8herifi''s  sale. 

Cited  in  reference  note  in   90  A.  D.  354,  on  right  to  sell  under  execution 
property  fraudulently  conveyed,  as  that  of  grantor. 
^—Trusts  resulting  to  execution  debtor. 

Cited  in  Hershy  v.  Latham,  42  Ark.  305,  holding  land  purchased  by  husband 
And  conveyed  to  wife  in  fraud  of  creditors  may  be  sold  under  execution  against 
husband;  Rodgers  v.  Carey,  47  Mo.  232,  1  S.  W.  150,  holding  a  resulting  trust 
for  the  use  of  creditors  results,  where  fraudulent  debtors  procure  conveyances 
to,  themselves  or  others,  and  this  may  be  sold  upon  execution. 

Cited  in  notes  in  97  A.  D.   308,  on  interest  of  beneficiary  under  resulting 
trust  being  subject  to  execution;   67  L.R.A.  886,  on  effect  as  to  creditors  on 
legal  title  of  conveyance  of  land  purchased  and  paid  for  by  debtor,  but  con* 
veyed  to  another  in  fraud  of  creditors. 
^— Equitable  aid  to  execution  purchaser. 

Cited  in  Harman  v.  May,  40  Ark.  146,  holding  where  a  levy  is  made  upon 
land,  the  title  of  which  is  in  fraudulent  grantee,  resort  may  be  had  in  equity 
to  perfect  and  clear  the  title. 
Am.  Dec.  Vol.  IX.— 77. 
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69  AM.  DEC.  422,  DUMEY  ▼.  SCHORFFLER,  24  MO.  170. 
Validity  of  devise  or  bequest  conditioned  against  remarriage. 

Cited  in  Dumey  v.  Sasse,  24  Mo.  177,  holding  a  limitation  over  of  personfal 
property  upon  the  second  marriage  of  testator's  widow  valid;  Vaughn  v.  Love- 
joy,  34  Ala.  437,  holding  a  restraint  upon  the  re-marriage  of  a  widow,  annexed 
to  a  devise  or  bequest  by  the  husband  is  valid;  Knight  v.  Mahoney,  152  Mass. 
523,  9  L.R.A.  573,  26  N.  E.  971;  Mansfield  v.  Mansfield,  75  Me.  509,— holding 
a  devise  to  one  so  long  as  she  remains  testator's  widow  with  limitation  over 
upon  termination  of  such  estate,  gives  the  widow  a  life  estate  determinable 
upon  her  remarriage;  Chrisman  v.  Linderman,  202  Mo.  605,  119  A.  S.  R.  822, 
10  L.R.A.(N.S.)  1205,  100  S.  W.  1090,  on  validity  of  provisions  against  re- 
marriage. 

Cited  in  reference  notes  in  53  A.  D.'  112,  on  bequests  in  restraint  of  marriage; 
73  A.  D.  250,  on  effect  oi  conditions  in  will  in  restraint  of  marriage. 

Cited  in  notes  in  4  A.  D.  115,  on  validity  of  devise  in  restraint  of  marriage; 
38  A.  D.  158,  on  validity  of  devises  and  conditions  in  restraint  of  marriage; 
80  A.  D.  493-494,  on  bequest  of  legatee  while  he  or  she  remains  unmarried; 
6  E.  R.  C.  367,  on  validity  of  agreements  in  restraint  of  marriage. 

Distinguished  in  Stilwell  v.  Knapper,  69  Ind.  558,  35  A.  R.  240,  holding 
a  devise  by  a  husband,  during  life  or  widowhood  is  an  estate  upon  condition, 
void  by  statute. 

60  AM.  DEC.  427,  CANE:F0X  y.  CRSXSHAW,  24  MO.  100. 
Duty  to  fence  against  trespassing  animals. 

Cited  in  Demetz  v.  Benton,  35  Mo.  App.  559,  holding  one  must  fence  as  re- 
quired' by  statute  before  he  can  complain  of  injuries  caused  by  the  animals  of 
another. 

Distinguished  in  McLean  v.  Berkabile,  123  Mo.  647,  100  S.  W.  1109,  holding 
that  adjoining  proprietors  of  outwardly  enclosed  lands  must  fence  them. 
Liability  for  injuring  trespassing  animals. 

Cited  in  note  in  49  A.  D.  260,  on  liability  for  killing  or  maiming  trespassing 
animals. 
lilabillty  of  owner  of  animals  for  resulting  Injuries. 

Cited  in  Grimes  v.  Eddy,  126  Mo.  168,  47  A.  S'.  R.  653,  26  L.R.A.  638,  28  S. 
W.  756;   Bradford  v.  Floyd,  80  Mo.  207, — holding  it  only  as  to  animals  ferae 
naturae   that   the   owner    is   held   liable   whether   or   not   he   Icnew   they   were 
dangerous. 
What  constitutes  trespass  by  animals. 

Cited  in  note  in  49  A.  D.  256,  on  what  constitutes  a  trespass  by  animals. 

69  AM.  DEC.  430,  BAKCR  ▼.  HAIjDEMAN,   24  MO.  210. 
lilabillty  of  parent  for  tort  of  Infant  child. 

Cited  in  Paul  v.  Hummel,  43  Mo.  119,  97  A.  D.  381;  Needles  v.  Burks,  81 
Mo.  569,  51  A.  R.  251;  Edwards  v.  Crimie,  13  Kan.  348,— holding  a  father 
not  liable  in  a  civil  action  for  the  wrongful  acts  of  his  minor  son,  where  he 
neither  assented  to  nor  ratified  same. 

Cited  in  reference  notes  in  74  A.  D.  458,  on  parent's  responsibility  for  acta 
of  child  performed  under  his  direction;  97  A.  D.  383,  on  liability  of  parent 
for  torts  of  minor  where  he  knows  of  vicious  disposition. 
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Cited  in  notes  in  74  A.  D.  »778,  on  parent's  liability  for  torts  of  child;   50 
A.   R.   384-385,  on   liability  of  father  for  torts  of  minor  child;    74  A.  S.   R. 
801-807,  on  parent's  liability  for  acts  of  his  children;    10  L.R.A.(N.S.)    934, 
on  parent's  liability  at  common  law  for  torts  of  minor  child. 
Master's  liability  for  servant's  criminal  acts. 

Cited  in  note  in  25  £.  R.  C.   143,  on  liability  of  master  for  servant's  act 
constituting  crime. 
Nonprejudicial  error  as  ground  for  reversal. 

Cited  in  reference  notes  in  75  A.  D.  90,  on  nonprejudicial  error  as  ground 
for  reversal;  81  A.  D.  56,  on  error  not  prejudicial  to  complaining  party  as 
ground  for  reversal  of  judgment;  92  A.  D.  340,  on  error  without  prejudice 
as  ground  for  reversal;  76  A.  D.  117,  on  when  party  may  complain  of  error; 
73  A.  D.  177,  on  cure  of  error  where  party  is  afterwards  allowed  benefit  of 
what  he  claimed. 

69  AM.  DEC.  4S2,  STATE  T.  CHANDIiER,  24  MO.  S71. 
Indictment  for  assault  with  felonious  intent. 

Cited  in  State  v.  Wood,  124  Mo.  412,  27  S.  W.  1114,  sustaining  an  indict- 
ment which  charged  an  assault,  feloniously,  with  malice  aforethought  and  with 
intent  to  kill;  State  v.  Hendrickson,  165  Mo.  262,  65  S.  W.  550,  sustaining 
an  indictment  charging  an  assault,  feloniously  and  willfully,  without  stating 
assault  was  committed  with  a  felonious  intent;  State  v.  Neal,  178  Mo.  63,  76 
S.  W.  958,  holding  an  information  charging  assault  with  intent  to  rape, 
sufficient  where  it  names  the  person  assaulted  and  the  felonious  intent  to  rape; 
State  V.  Smith,  80  Mo.  516,  holding  the  general  averment  that  an  assault,  with 
intent  to  commit  a  rape  was  made  with  the  intent  to  ravish  is  sufficient. 

Cited  in  reference  note  in  33  A.  S.  R.  604,  on  sufficiency  of  indictment  in 
assault  with  intent  to  kill. 
^Averment  of  manner  or  means. 

Cited  in  State  v.  Miller,  25  Kan.  699;  State  v.  Jackson,  37  La.  Ann.  467, — 
holding  it  not  necessary  to  an  indictment  for  an  assault  with  intent  to  murder, 
that  the  mode  or  means  be  set  forth;  State  v.  Steinemann,  162  Mo.  188,  62 
S.  W.  694,  holding  same  where  indictment  charged  an  assault  made  feloniously 
with  intent  to  kill  without  stating  manner  in  which  assault  was  made;  State 
V.  Temple,  194  Mo.  237,  92  S.  W.  869,  5  A.  &  E.  Ann.  Cas.  954,'  holding  same 
as  to  an  information  for  assault  with  intent  to  kill;  State  v.  Collyer,  17  Nev. 
275,  30  N.  W.  891,  holding  it  unneccessary  to  describe  the  particular  manner  in 
which  weapon  is  used  in  making  the  assault;  State  v.  Vaughn,  26  Mo.  29, 
holding  an  averment  that  the  defendant  did  shoot  with  the  intent  to  kill 
necessarily  implies  that  he  did  shoot  at;  State  v.  Payne,  194  Mo.  442,  92  S. 
W.  461,  holding  an  indictment  for  assault  wHh  intent  to  rape  need  not  charge 
the  manner,  means  or  mode  of  the  assault;  State  v.  Doyle,  107  Mo.  36,  17  S. 
W.  751;  State  v.  Clayton,  100  Mo.  516,  18  A.  S.  R.  565,  13  S.  W.  819,— holding 
an  assault  may  be  charged  without  specifying  the  manner. 
—  ATcrment  as  to  deadly  weapon. 

Cited  in  State  v.  Webster,  77  Mo.  566,  holding  an  indictment  sufficient,  char- 
ging an  assault  with  a  knife  with  the  intent  to  kill. 

Distinguished  in  State  v.  McDaniel,  94  Mo.  301,  7  S.  W.  634,  holding  an 
indictment  for  murder  need  not  charge  that  the  weapon  used  was  a  deadly  or 
dangerous  one. 


Digitized  by  VjOOQ IC 


69  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1220 

69  AM.  DEC.  43S,  STATE  ▼.  BURGESS,  24  MO.  381. 
Necessity  of  indorsements  or  sifi^nature  off  indictment. 

Cited   in   State  v.   Bruce,   77   Mo.    193,   holding  an   indictment  without  the 
signature  of  the  prosecuting  attorney  is  a  nullity;  State  v.  Orrick,  106  Mo.  Ill, 
17  S.  W.  176,  holding  all  that  is  required  hy  statute,  is  the  usual  signature 
of  the  foreman  to  the  certificate. 
^Mode  of  objection  for  want  of  indorsement. 

Cited  in  State  v.  Hays,  78  Mo.  600;  State  v.  Brooks,  94  Mo.  121,  7  a  W. 
24;  State  v.  Harris,  73  Mo.  287, — ^holding  the  objection  that  an  indictment  was 
not  indorsed  a  true  bill,  comes  too  late  after  verdict;  State  v.  Braman,  206 
Mo.  636,  105  S.  W.  602,  holding  where  motion  to  quash  indictment  for  the 
above  reason  is  denied  it  must  be  raised  by  motion  for  new  trial  and  not  by 
motion  in  arrest;  State  v.  Roy,  83  Mo.  268,  holding  failure  to  endorse  names  of 
witnesses  upon  the  indictment  ground  for  a  motion  to  quash;  State  v.  Murphy, 
47  Mo.  274,  holding  the  want  of  a  certificate  by  the  foreman  of  the  grand  jury 
can  only  be  taken  advantage  of  by  motion  to  quash,  or  perhaps  by  demurrer. 
Time  for  objection  to  indictment. 

Cited  in  State  v.  Runzi,  105  Mo.  App.  319,  80  S.  W.  36,  holding  motion  to  quash 
information  not  supported  by  affidavit  cannot  be  made  for  first  time  on  appeal  to 
court  of  appeals;  State  v.  Davidson,  44  Mo.  App.  513,  holding  objection  comes 
too  late  in  court  of  appeals;  State  v.  Smallwood,  68  Mo.  192,  holding  the  objec- 
tion that  grand  jury  was  not  empaneled,  charged  and  sworn  comes  too  late 
after  verdict;  State  v.  Brown,  181  Mo.  192,  79  N.  W.  1111,  holding  an  objection 
that  an  information-  was  not  supported  by  affidavit  verified  by  prosecuting 
attorney,  comes  too  late  after  verdict. 

69  AM.  DEO.  435,  STATE  v.  McO'BLENIS,  24  MO.  409. 
Admissibility  of  testimony  at  former  trial  or  preliminary  hearing. 

Cited  in  State  v.  Johnson,  12  Nev.  121,  holding  that  testimony  of  deceased 
witness  given  under  oath  in  proceeding  authorized  by  law,  where  there  was 
opportunity  of  cross  examination,  is  admissible;  State  v.  Baker,  24  Mo.  437, 
admitting  testimony  of  deceased  witness  before  the  recorder's  court  given  in 
presence  of  accused;  State  v.  Elliott,  90  Mo.  350,  2  S.  W.  411;  State  v.  Moore, 
156  Mo.  204,  56  S.  W.  883;  State  v.  Carlisle,  57  Mo.  102,— holding  same  as  to 
testimony  taken  upon  the  preliminary  examination  before  a  magistrate;  State 
V.  Able,  65  Mo.  357,  holding  same  as  to  testimony  given  at  former  trial;  Brown 
V.  Com.  73  Pa.  321,  13  A.  R.  740,  1  Legal  Chron.  105,  30  Phila.  Leg.  Int.  117,  hold- 
ing same  as  to  notes  of  the  testimony  on  the  hearing  before  a  justice  of  the 
peace;  State  v.  Kline,  109  La.  603,  33  So.  618,  holding  written  testimony  taken 
before  the  committing  magistrate  may  be  used  in  the  trial  itself  where  witness 
is  permanently  absent  from  state,  Mattox  v.  United  States,  156  U.  S.  237,  39 
L.  ed.  409,  15  Sup.  Ct.  Rep.  337,  admitting  a  properly  certified  copy  of  the 
reporter's  notes  of  testimony  of  a  witness  given  at  former  trial  where  witness 
died  before  second  trial;  Cline  v.  State,  36  Tex.  Crim.  Rep.  320,  61  A.  S.  R.  850, 
37  S.  W.  722  (dissenting  opinion),  on  admissibility  of  testimony  taken  in  the 
examining  trial. 

Cited  in  note  in  61  A.  S.  R.  889-891,  on  admissibility  in  criminal  trial  of 
evidence  of  deceased  witness. 

Distinguished  in  Ely  Walker  Dry  Goods  Co.  v.  McLaughlin,  87  Mo.  App.  105, 
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holding  testimony  in  the  form  of  an  affidavit  without  cross-examination  is  not 
admissible  under  the  statute  authorizing  use  of  competent  evidence  preserved  in 
bill  of  exceptions;  State  v.  Houser,  26  Mo.  431,  holding  a  deposition  taken  be- 
fore a  committing  magistrate,  not  admissible  upon  proof  that  witness  is  beyond 
jurisdiction  of  court  merely. 
Constitutional  rule  as  to  confrontation  of  witnesses. 

Cited  in  Territory  v.  Evans,  2  Idaho,  652,  7  L.R.A.  646,  23  Pac.  232,  holding 
the  use  of  depositions  taken  in  the  presence  of  the  accused  is  not  forbidden  by 
the  United  States  constitution;  State  v.  Harman,  27  Mo.  120,  72  A.  D.  251; 
Johnson  v.  State,  1  Tex.  App.  333, — holding  written  statement  of  testimony  given 
on  preliminary  examination  admissible  within  such  guaranty;   State  v.  Nelson, 

68  Kan.  566,'  75  Pac.  505,  1  A.  &  E.  Ann.  Cas.  468,  holding  the  requirement  that 
the  accused  shall  be  allowed  to  meet  the  witness  face  to  face  is  complied  With 
if  at  a  former  trial  he  confronted  the  absent  witness;  People  v.  Sligh,  48  Mich. 
64,  11  N.  W.  782,  on  the  constitutional  rule  forbidding  secondary  evidence. 

Right  of  accused  to  be  present  at  trial. 

Cited  in  State  v.  Warner,  165  Mo.  399,  88  A.  S.  R.  422,  65  S.  W.  684,  on  right 
of  accused  to  be  present  when  grand  jury  is  impaneled. 
What  constitutes  a  criminal  prosecution. 

Cited  in  Ex  parte  Bedard,  106  Mo.  616,  17  S.  W.  693,  holding  the  preliminary 
examination  before  the  committing  magistrate  is  a  criminal  prosecution* 

69  AM.  DEC.  441,  PETERSON  ▼.  liAIK,  24  MO.  541. 
Admission  of  ouster  in  ejectment  by  plea  to  title  of  plaintiff. 

Cited  in  Amick  v.  Brubaker,  101  Mo.  473,  14  S.  W.  627 ;  Grant  v.  Paddock,  30 
Or.  312,  47  Pac  712, — ^holding  a  denial  of  plaintiff's  title  and  right  of  entry 
is  an  ouster;  Falconer  ▼.  Roberts,  88  Mo.  574,  on  a  general  denial  as  a  con- 
fession of  ouster;  Carpenter  v.  Carpenter,  119  Mich.  167,  77  N.  W.  703,  holding  a 
plea  of  ouster  and  notice  coupled  with  possession  for  twelve  years  claiming  entire 
title  sufficient  evidence  of  ouster. 
^  In  action  by  cotenant. 

Cited  in  Southern  Cotton  Oil  Co.  v.  Henshaw,  89  Ala.  448,  7  So.  760,  holding 
that  ouster  is  admitted  where  defendant  sets  up  adverse  holding;  La  Riviere  v.  La 
Riviere,  77  Mo.  512,  holding  the  ouster  is  admitted  by  a  general  denial  where 
action  of  ejectment  is  by  one  tenant  in  common  against  another. 

Cited  in  note  in  50  A.  S.  R.  845,  on  proof  of  ouster  ejectment  by  one  cotenant 
against  another. 

Distinguished  in  Llewellyn  v.  Llewellyn,  201  Mo.  303,  100  S.  W.  40,  holding 
ejectment  will  not  lie  against  a  cotenant  out  of  possession. 
Proof  of  ouster. 

Cited  in  Watson  y.  Bissell,  27  Mo.  220,  on  proof  of  ouster. 
Ouster  as  question  of  fact  for  Jury. 

Cited  in  reference  note  in  90  A.  D.  454,  on  ouster  as  question  of  fact  for  jury. 
Effect  of  infantas  deed. 

Cited  in  Caho  v.  Endress,  68  Mo.  224,  holding  infancy  of  a  married  woman 
makes  her  deed  voidable;  Shipley  v.  Bunn,  125  Mo.  445,  28  S.  W.  754;  Singer 
Mfg.  Co.  v.  Lamb,  81  Mo.  221, — ^holding  the  deed  of  a  minor  is  not  void,  but 
only  voidable,  after  he  reaches  his  majority. 
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Acquiescence  as  affirmance. 

Cited  in  Huth  v.  Carondelet  Marine  R.  &  Dock  Co.  56  Mo.  202,  holding  an 
affirmance  of  a  lease  made  hj  an  infant  may  be  inferred  from  accepting  rent 
on  it  after  majority  without  regard  to  lapse  of  time. 
Disaffirmance  of  deed  by  infant. 

.  Cited  in  Harris  v.  Hoss,  86  Mo.  89,  holding  the  infant  heir  had  the  statutory 
period  of  three  years  after  reaching  majority  to  disaffirm  a  deed  executed  by  an 
infant  mitrried  woman  and  her  husband. 

Cited  in  reference  notes  in  76  A.  D.  418,  on  disaffirmance  of  infant's  deed;  87 
A.  D.  227,  as  to  how  infant's  deed  is  disaffirmed;  93  A.  D.  124,  on  when  infant 
cannot  disaffirm  contract  after  coming  of  age ;  26  A.  S.  R.  841,  as  to  what  amounts 
to  disaffirmance  by  infant  of  his  deed;  73  A.  S.  R.  473,  on  disaffirmance  of  deeds 
by  minors. 

Cited  in  notes  in  18  A.  S.  R.  677,  on  disaffirmance  of  deeds  within  reasonable 
time  after  reaching  majority;  12  L.R.A.  138,  as  to  what  acts  are  necessary  to 
disaffirm  an  infant's  contracts. 

Disapproved  in  Qoodnow  v.  Empire  Lumber  Co.  31  Minn.  468,  47  A.  R.  798, 
18  X.  W.  283,  holding  a  failure  to  disaffirm  a  real  estate  conveyance  within  a 
reasonable  time  after  reaching  majority  bars  his  right. 
—  Second  deed  as  disaffirmance. 

Cited  in  Craig  v.  Van  Bobber,  100  Mo.  584,  18  A.  S.  R.  569,  13  S.  W.  906; 
Haynes  v.  Bennett,  53  Mich.  15,  18  N.  W.  539, — holding  making  and  record- 
ing of  second  deed  sufficient  to  avoid  earlier  deed  given  while  an  infant;  Ridge- 
way  V.  Herbert,  160  Mo.  606,  73  A.  S.  R.  464,  51  S.  W.  1040,  holding  such 
disaffirmance  is  one  of  the  legal  effects  of  the  deed  and  is  for  the  court. 

Cited  in  reference  notes  in  76  A.  D.  217,  on  disaffirmance  of  infant's  deed  by 
subsequent  conveyance  of  same  land;  93  A.  D.  124,  on  subsequent  sale  after 
reaching  majority  as  disaffirmance  of  sale  during  minority. 

Cited  in  notes  in  18  A.  S.  R.  665,  667  on  infant's  disaffirmance  by  second  deed, 
mortgage,  or  lease. 

69  AM.  DEC.  444,  REY  v.  TONEY,  24  MO.  600. 
Liability  of  agister. 

Cited  in  reference  notes  in  75  A.  D.  114,  on  agister  of  stock  as  insurer  of 
their  safety;  92  A.  D.  185,  on  duty  and  liability  of  agister;  48  A.  S.  R.  362, 
on  care  required  of  agisters;  97  A.  S.  R.  171,  on  care  and  diligence  required 
of  agisters. 

Cited  in  note  in  2  E.  R.  C.  558,  on  liability  of  agister  for  negligence. 

Distinguished  in  Ciunmings  v.  Mastin,  43  Mo.  App.  658,  holding  upon  demand 
and  refusal  the  onus  is  upon  the  agister  to  show  absence  of  negligence. 

Disapproved  in  Crawford  v.  Cashman,  82  Mo.  App.  554,  holding  where  it 
is  shown  bailee  received  the  property  in  good  condition  and  failed  to  return 
it  a  prima  facie  case  of  negligence  is  made  out. 

69  AM.  DEC.  446,  THOMAS  t.  WYATT,  25  MO.  24,  Opposite  result  on 
different  state  of  facts  on  second  appeal  in  81  Mo.  188,  which  Is  re- 
affirmed on  later  appeal  in  35  Mo.  127. 

Effect  of  patent  to  fictitious  person. 

Cited  in  Thomas  v.  Boerner,  26  Mo.  27,  holding  a  patent  to  a  fictitious  person 
is  a  nullity. 
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Cited  in  reference  note  in  77  A.  D.  644,  on  validity  of  patent  or  deed  to  person 
not  in  existence. 

Distinguished  in  Holman  v.  Winterboer,  107  Iowa,  270,  77  N.  W.  1060,  holding 
one  may  acquife  title  under  an  assumed  name,  though  deed  to  fictitious  person  is 
void;  White  Oak  Grove  Benev.  Soc.  v.  Murray,  145  Mo.  622,  47  S.  W.  501, 
holding  the  rule  that  there  can  be  no  conveyance  without  some  one  capable  of 
receiving  a  grant  refers  entirely  to  legal  titles  and  does  not  touch  equitable 
rights. 
-•  To  a  person  deceased. 

Cited  in  Western  Brass  Mfg.  Co.  ▼.  Boyce,  74  Mo.  App.  343,  holding  no  bene- 
ficiary is  named  in  trust  deeds  where  beneficiary  named  was  the  estate  of  a 
person  deceased. 

Distinguished  in  Davenport  v.  Lamb,  13  Wall.  418,  20  L.  ed.  655,  holding  by 
reason  of  statutes,  where  patentee  dies  before  patent  is  issued  the  title  to  the 
land  enures  to  the  heirs,  devisee  and  assigns  of  the  patentee. 
—  To  an  unincorporated  town. 

Cited  in  Miller  v.  Rosenberger,  144  Mo.  292,  46  8.  W.  167,  holding  an  un- 
incorporated town  or  village  cannot  take  and  hold  the  legal  title  to  land  by 
deed,  there  being  no  grantee  in  whom  title  could  vest. 

Distinguished  in  Reinhard  v.  Virgina  Lead  Min.  Co.  107  Mo.  616,  28  A.  S. 
R.  441,  18  S.  W.  17,  holding  one  who  deals  with  the  officers  of  a  corporation 
in  the  corporate  name  estopped  to  deny  the  capacity  of  such  corporation  to 
take  title  of  land  by  reason  of  imperfect  incorporation. 

60  AM.  BEC.  448,  GARRISON  v.  SAVIGNAO,  25  MO.  47. 
Persons  subject  to  dispossession  under  Judgment  of  ejectment. 

Cited  in  Oakes  v.  Aldridge,  46  Mo.  App.  11;  Goerges  v.  Hufschmidt,  44  Mo. 
179, — holding  a  tenant  in  possession  before  commencement  of  suit  in  ejectment 
can  not  be  dispossessed  by  a  judgment  to  which  he  was  no  party;  Ritchie  v. 
Johnson,  50  Ark.  551,  7  A.  S.  R.  118,  8  S.  W.  942,  holding  a  party  holding  by 
independent  and  paramount  title  will  not  be  turned  out;  State  ex  rel.  Planet 
Property  &  Financial  Co.  v.  Harrington,  41  Mo.  App.  439,  holding  a  judgment 
in  ejectment  has  no  effect  upon  parties  in  possession  at  commencement  of  suit 
and  not  made  parties. 

Cited  in  reference  notes  in  95  A.  D.  472,  as  to  who  is  concluded  by  judgment 
in  ejectment;  86  A.  D.  622,  as  to  persons  who  are  bound  by  judgment. 

Cited  in  notes  in  39  A.  D.  313,  on  who  may  be  dispossessed  under  judgment  in 
ejectment;  16  A.  S.  R.  61,  on  who  may  be  removed  under  writ  of  restitution. 

Right  of  party  in  possession  of  land. 

Cited  in  note  in  121  A.  S.  R.  384,  on  sufficiency  of  incomplete  or  scrambling 
possession  to  maintain  forcible  entry  and  detainer. 

Distinguished  in  Richards  v.  Smith,  47  Mo.  App.  619,  holding  children  who 
remain  on  land  that  descended  as  homestead  after  reaching  majority  when 
their  interests  in  property  ceased  cannot  be  held  to  be  claiming  a  right  there 
by  remaining;  Crain  v.  Murry,  76  Mo.  App.  548,  holding  forcible  entry  and 
detainer  may  be  maintained  against  one  who  enters  against  the  will  of  one  who 
has  been  eighteen  months  in  possession  whether  such  possession  was  right  or 
wrong  originally. 
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Possession  of  cotenants. 

Cited  in  Bernecker  v.  Miller,  40  Mo.  473,  93  A.  D.  309,  holding  where  one  of  two 
tenants  in  common  is  turned  out  the  possession  of  the  other  answers  for  both. 

69  AM.  DEC.  450,  FAGIN  v.  CONNOIiY,  25  MO.  94. 
When  construction  of  writing:  is  question  for  Jury. 

Cited  in  Roberts  v.  Bonaparte,  73  Md.  191,  10  L.R.A.  689,  20  Atl.  918,  hold- 
ing where  contract  has  to  be  proved  from  both  writings  and  parol  evidence  it 
is  for  jury  to  determine  the  contract;  Rankin  v.  Fidelity  Ins.  Trust  A  S.  D. 
Co.  189  U.  S.  242,  47  L.  ed.  792,  23  Sup.  Ct.  Rep.  553,  holding  where  case  tftims 
upon  the  construction  of  a  series  of  letters  of  a  commercial  character,  together 
with  other  facts  the  case  is  properly  one  for  the  jury;  Home  Mut.  Ins.  Co.  v. 
Roe,  71  Wis.  33,  36  N.  W.  594,  holding  where  ambiguity  or  conflicting  infer- 
ences appear  in  language  of  policy  the  question  may  properly  be  submitted 
to  jury;  McNichol  v.  Pacific  Exp.  Co.  12  Mo.  App.  401,  holding  where  a 
writing  contains  technical  terms,  mercantile  phrases  or  obscure  expressions 
their  meaning  may  be  ascertained  by  the  jury. 

Annotation  cited  in  Campbell  v.  Jimenes,  3  Misc.  516,  23  N.  Y.  Supp.  333, 
holding  it  for  jury  when  meaning  is  to  be  derived  from  extrinsic  evidence. 

Cited  in  reference  notes  in  72  A.  D.  539,  on  when  construction  of  writings 
question  for  court  and  when  for  jury;  78  A.  D.  269,  on  construction  of  deed 
as  question  of  law;  2  A.  S.  R.  43,  on  construction  of  libel  as  question  for  jury; 
86  A.  S.  R.  889,  on  construction  of  deed  as  question  for  court. 

Cited  in  notes  in  15  A.  S.  R.  713,  on  province  of  court  and  jury  in  construing 
written  instnmients;  55  A.  S.  R.  806,  as  to  when  construction  of  contract  is 
a  question  of  law;  60  A.  S.  R.  93,  as  to  when  construction  of  contract  is  for 
court. 

69  AM.  BEG.  460,  HAMILTON  t.  SCUIili,  25  MO.   165. 
Rights  of  parties  to  fraudulent  transaction. 

Cited  in  Larimore  v.  Tyler,  88  Mo.  661  (affirming  19  Mo.  App.  445),  holding 
where  the  fraudulent  act  is  not  consiunmated,  the  law  permits  a  party  to  the 
contract  to 'set  up  the  fraud  as  a  defense;  Second  Nat.  Bank  v.  Brady,  96  Ind. 
498;  Mitchell  v.  Henley,  110  Mo.  598,  19  S.  W.  993;  Taylor  v.  Von  Schraeder, 
107  Mo.  206,  16  S.  W.  675, — holding  where  fraudulent  act  was  not  consum- 
mated a  court  of  equity  will  leave  the  parties  in  the.  position  in  which  they 
have  placed  themselves;  Davis  v.  Sittig,  65  Tex.  497,  holding  fact  that  contract 
has  been  executed  by  one  party*  furnishes  no  reason  for  compelling  other  to 
execute  his  part;  Chapman  v.  Callahan,  66  Mo.  299,  holding  the  purchaser  at 
an  administrator's  sale  may  defend  when  action  is  brought  to  enforce  vendor's 
lien  by  showing  a  conveyance  was  given  without  consideration  for  sole  purpose 
of  defrauding  creditors;  Knapp  v.  Knapp,  118  Mo.  App.  685,  96  S.  W.  295,. 
holding  the  administrator  of  a  bailor  may  recover  from  the  bailee  money  placed 
in  bailment  to  defraud  creditors  of  bailor;  Harcrow  v.  Gardiner,  69  Ark.  6 
(dissenting  opinion),  on  contracts  to  defraud  creditors. 

Cited  in  notes  in  82  A.  D.  428,  as  to  whether  one  can  avoid  his  contract  for 
fraud  in  which  he  participated;  3  A.  S.  R.  736,  on  rights  and  remedies  of  par- 
ties to  contract  founded  in  fraud;  3  A.  S.  R.  740,  on  grantee's  right  to  lay  claim 
to  property  on  ground  that  conveyance  to  him  was  in  fraud  of  creditors. 
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Fraud  In  contract  as  defense  to  note  given  in  consideration. 

Cited  in  Fenton  v.  Ham,  36  Mo.  409,  holding  where  holder  of  note  concurred 
in  fraudulent  act,  no  action  will  lie  on  note  given  to  defraud  payee's  creditors; 
Parsons  v.  Randolph,  21  Mo.  App.  353,  holding  where  defendant  pleads  and 
proves  contract  was  fraudulent  there  can  he  no  recovery  on  a  note  founded  upon 
it;  Huttig  Sash  &,  Door  Co.  v.  M'Mahon,  81  Mo.  App.  440,  holding  where  partner 
executes  notes  of  the  firm,  one  for  his  own  debt  and  one  for  a  firm  debt,  with- 
out  knowledge  of  other  members  notes  are  void  in  hands  of  payee;  Clay  County 
Bank  v.  Keith,  85  Mo.  App.  409,  holding  a  note  executed  to  defraud  creditors 
is  void  though  the  maker  participates  in  the  fraud;  McCausland  v.  Ralston, 
12  Nev.  195,  28  A.  R.  781,  holding  where  notes  were  given  to  protect  property 
from  creditors  such  fact  may  be  set  up  in  defence  to  action  on  note. 

Cited  in  reference  notes  in  84  A.  D.  605,  on  avoidance  of  promissory  note  in 
payee's  hands  for  fraud  in  inception;  86  A.  D.  340,  on  fraud  in  obtaining  note 
as  defense  in  action  thereon. 
Exclusion  of  Illegal  evidence  in  deposition. 

Cited  in  reference  note  in  78  A.  D.  751,  on  exclusion  of  illegal  evidence  in 
deposition. 

60  AM.  DKG.  462,  DRAPER  v.  SHOOT,  25  MO.  197. 
Parol  evidence  to  deny  consideration. 

Cited  in  Wishart  v.  Gerhart,  105  Mo.  App.  112,  78  S.  W.  1094;  Ohmer  v. 
Boyer,  89  Ala.  273,  7  So.  663, — holding  parol  evidence  inadmissible  to  vary 
legal  effect  of  deed,  by  attacking  the  consideration,  even  though  nominal; 
Hannibal  &  St.  J.  R.  Co.  v.  Green,  68  Mo.  169,  holding  a  trust  deed  given  for  the 
nominal  sum  of  one  dollar  good. 

Cited  in  note  in  90  A.  D.  272,  as  to  proof  of  nonpayment  of  nominal  considera- 
tion expressed  in  deed. 
What  constitutes  adverse  possession. 

Cited  in  Musick  v.  Barney,  49  Mo.  458,  holding  the  adverse  possession  must 
be  such  that  true  owner  may  be  presumed  to  have  known  of  and  acquiesced  in 
it;  Key  v.  Jennings,  66  Mo.  356,  holding  such  presumption  is  raised  by  a 
possession  so  patent  and  open  that  if  party  remained  in  ignorance  of  the  hostile 
claim  it  was  his  own  fault;  Turner  v.  Hall,  60  Mo.  271,  holding  while  actual 
occupation  is  not  always  indispensable  its  absence  should  be  supplied  by  some 
act  done  which  would  give  notice  of  an  adverse  claim;  Leeper  v.  Baker,  68  Mo. 
400,  holding  a  fence,  building  or  other  improvement  is  not  essential  to  constitute 
such  possession;  Goltermann  v.  Schiermeyer,  125  Mo.  291,  28  S.  W.  616,  holding 
it  depends  upon  the  nature  and  situation  of  the  land  and  the  uses  of  which  it 
is  capable,  also  upon  the  nature  of  the  claim  under  which  the  right  to  the 
possession  is  asserted;  Brown  v.  Hartford,  173  Mo.  183,  73  S.  W.  140,  holding 
the  possession  must  be  visible  and  continuous  for  the  requisite  period;  (Jolter- 
mann  v.  Schiermeyer,  111  Mo.  404,  19  S.  W.  484,  holding  where  parties  accepted 
a  fence  as  line  between  their  lands  for  thirty  years  and  claimed  up  to  fence 
such  facts  show  an  exclusive  adverse  possession;  Worthley  v.  Burbanks,  146 
Ind.  534,  45  N.  E.  779,  holding  possession  of  land  cannot  be  more  than  the 
exercise  of  exclusive  dominion  over  it;  Gildehaus  v.  Whiting,  39  Kan.  706, 
18  Pac.  916,  on  adverse  possession  without  improvements. 

Cited  in  reference  notes  in  72  A.  D.  142,  on  open,  visible,  and  notorious 
occupation  in  adverse  possession;  72  A.  D.  142,  on  necessity  of  actual  occupation, 
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cultivation,  or  residence  in  adverse  possession;  74  A.  D.  189,  on  acquisition  of 
title  by  adverse  possession;  77  A.  D.  592,  as  to  what  evidence  will  support  entry 
on  land  with  color  of  title;  87  A.  D.  558,  as  to  what  constitutes  adverse 
possession  of  land;  85  A.  D.  332;  6  A.  S.  R.  103, — on  payment  of  taxes  by 
claimant  of  land,  as  evidence  of  adverse  possession. 

Cited  in  note  in  15  L.R.A.(N.S.)  1200,  on  actual  occupancy  as  essential 
element  in  adverse  possession. 

—  As  to  open  or  wild  lands. 

Cited  in  Gilmore  v.  Norton,  10  Kan.  491,  holding  notorious  acts  of  ownership 
over  uninclosed  and  unimproved  land  is  all  that  is  required;  Dice  ▼.  Brown, 
98  Iowa,  297,  67  N.  W.  253,  holding  continuous  occupation  of  prairie  land 
during  the  grazing  season  of  each  year  sufficient;  Cook  v.  Farrah,  105  Mo.  492, 
16  S.  W.  692,  holding  the  use  of  a  tract  of  land  as  pasture  and  for  timber  by 
one  residing  a  mile  distant,  when  tract  might  be  easily  enclosed  and  cultivated 
is  not  sufficient,  though  taxes  are  paid  and  temporary  buildings  erected;  Keen 
V.  Schweigler,  70  Mo.  App.  409,  holding  any  acts  of  ownership  over  marsh 
lands  which  clearly  and  openly  indicate  a  claim  to  the  property  are  sufficient 

—  As  qnestlon  of  fact. 

Cited  in  Sell  v.  McAnaw,  158  Mo.  466,  59  8.  W.  1003,  holding  the  question  is 
one  of  fact  to  be  determined  by  the  jury  under  proper  instructions;  Benne  v. 
Miller,  149  Mo.  228,  50  S.  W.  824;  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418, 
83  A.  S.  R.  905,  85  N.  W.  402, — holding  the  question  of  adverse  possession  in 
every  ease  must  be  determined  by  its  own  circumstances;  Johnston  v.  Albuquer- 
que, 12  N.  M.  20,  72  Pac.  9,  holding  actual  possession  is  a  question  compounded 
of  law  and  fact. 
Extent  of  adverse  possession. 

Cited  in  McElhinney  v.  Kraus,  10  Mo.  App.  218,  holding  one  in  possession 
under  color  of  title  of  a  part  of  a  tract  and  claiming  the  whole,  is  considered  in 
possession  of  the  whole. 

Distinguished  in  St.  Louis  v.  Gorman,  29  Mo.  593,  77  A.  D.  586,  holding  the 
adverse  possession  of  one  who  enters  without  right  and  retains  possession  wrong- 
fully does  not  extend  beyond  the  limits  of  actual  occupancy. 

69  AM.  DEC.  467,  STATE  v.  SLOSS,  25  MO.  291. 
Separation  of  legislative,  Judicial  and  executive  power. 

Cited  in  Smith  v.  Myers,  109  Ind.  1,  58  A.  R.  375,  9  N.  E.  602,  holding  the 
legislature  itself  cannot  invest  the  judicial  department  with  jurisdiction  over 
the  legislative  or  executive  departments ;  Parker  v.  State,  135  Ind.  534,  23  L.R.A. 
859,  35  N.  E.  179,  holding  it  not  in  the  power  of  one  department  of  the  govern- 
ment to  perform  any  of  the  functions  belonging  to  another. 
Exclusiveness  of  executive  power  over  pardons. 

Cited  in  State  v.  Todd,  26  Mo.  175,  holding  the  pardoning  power  belongs 
exclusively  to  the  executive  department;  United  States  ex  rel.  Seiple  v.  Byers, 
127  Fed.  993,  holding  commutation  laws  a  trespass  upon  the  judicial  power  of 
the  government;  Singleton,  v.  State,  38  Fla.  297,  66  A.  S.  R.  177,  34  L.R.A.  251, 
21  So.  21,  holding  the  power  to  remit  fines,  grant  pardons,  etc.,  being  conferred 
by  the  constitution  upon  a  pardoning  board,  cannot  be  exercised  by  the  legisla- 
ture; State  V.  Grant,  79  Mo.  113,  49  A.  R.  218,  holding  the  legislature  cannot 
restore  the  competency  of  a  witness  without  trenching  on  the  pardoning  power 
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which  is  vested  in  the  executive  department;  Butler  v.  State,  07  Ind.  373,  holding 
the  power  to  grant  reprieves  being  conferred  upon  the  governor  the  courts  cannot 
exercise  that  power. 

Cited  in  reference  notes  in  47  A.  S.  R.  915,  on  pardoning  power;  56  A.  8.  R. 
183,  as  to  who  may  exercise  pardoning  power. 

Cited  in  notes  in  34  L.R.A.  261,  on  legislative  power  to  grant  pardon  or 
amnesty  after  conviction;  34  L.R.A.  252,  on  legislative  power  to  grant  pardon  or 
amnesty  before  conviction. 

60  AM.  DEC.  460,  STATE  t.  APPLIXG,  25  MO.  S15. 
Conunon  law  crimes  and  misdemeanors. 

Cited  in  State  v.  Boll,  50  Mo.  321,  holding  as  to  public  nuisances  not  covered 
by  statute,  the  common  law  remains  in  force;  State  v.  Turner,  21  Mo.  App.  324, 
holding  an  indictment  for  obstructing  the  highway  good  at  the  common  law 
though  there  were  no  statutes  on  the  subject. 
—  Public  obscenity  and  profanity. 

Cited  in  Goree  v.  State,  71  Ala.  7,  holding  public  profane  swearing  indictable 
at  the  common  law;  State  v.  Rose,  32  Mo.  560,  holding  whatever  outrages  decency 
and  is  injurious  to  public  morals  is  a  misdemeanor  at  common  law,  and  punish- 
able as  such. 

Cited  in  note  in  22  L.R.A.  353,  on  indictability  at  common  law  of  blasphemy 
and  profanity. 

60  AM.  DEC.  471,  VAUGHN  v.  TRACY,  25  MO.  318. 
Effect  of  notice  of  unrecorded  deed. 

Cited  in  Gross  v.  Watts,  206  Mo.  373,  121  A.  S.  R.  662,  104  S.  W.  30,  holding 
actual  and  full  notice  by  purchasers  of  another's  claim  countervails  the  effect 
of  the  registry;   Hickman  v.  Green,  123  Mo.  165,  29  L.R.A.  39,  22  S.  W.  455 
(dissenting  opinion),  on  notice  of  unrecorded  deed. 
Possession  as  notice  of  ownership. 

Cited  in  Drey  v.  Doyle,  99  Mo.  459,  12  S.  W.  287,  holding  knowledge  of 
possession  is  not  actual  notice  of  the  renewal  of  a  lease  under  the  statute; 
Shumate  v.  Reavis,  49  Mo.  333,  holding  possession,  though  not  actual  notice,  is 
evidence  of  such  notice  to  be  submitted  to  the  jury;  Freeman  v.  Moffitt,  119 
Mo.  280,  25  S.  W.  87,  holding  open  possession  for  eleven  months  sufficient  notice 
to  put  party  upon  inquiry;  Masterson  v.  West  End  Narrow-Gauge  R.  Co.  5  Mo. 
App.  64,  holding  some  evidence  must  exist  tending  to  show  purchaser  had 
knowledge  of  the  possession  to  authorize  inference  of  actual  notice;  Hughes  v. 
Israel,  73  Mo.  538,  on  possession  as  notice  to  one  holding  by  administrator's 
•deed. 

Cited  in  reference  notes  in  73  A.  D.  549,  on  possession  as  notice  of  occupant's 
title;  74  A.  D.  178,  on  possession  as  notice;  77  A.  D.  459,  on  possession  of  land 
as  constructive  notice  of  title;  89  A.  D.  171,  on  possession  as  notice  of  unre- 
corded instrument;  19  A.  S.  R.  243,  on  possession  of  tenant  as  notice  of  land- 
lord's rights. 

Cited  in  notes  in  104  A.  S.  R.  339,  on  essentials  of  possession  of  real  prop- 
erty, as   notice;    13    L.R.A. (N.S.)    100,   on    possession   of    land    by    tenant    as 
notice  of  landlord's  title  or  interest. 
Facts  challenging  Inquiry  as  notice. 

Cited  in  Maupin  v.  Emmons,  47   Mo.  304,  holding  knowledge  of  facts  that 
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would  put  a  man  of  ordinary  circumfipection  on  hia  inquiry,  should  go  to  the 
jury  as  evidence  of  such  notice;  Brinkman  y.  Jones,  44  Wis.  498,  holding  one 
chargeable  with  actual  notice  who  purchases  with  knowledge  of  facts  that  would 
lead  to  actual  notice  if  prosecuted  with  ordinary  diligence. 

69  AM.'DEC.  475,  GARRETT  ▼.  ST.  LOUIS,  25  MO.  505. 
Nature  off  local  assessments. 

Cited  in  Winona  &  St.  P.  R.  Co.  v.  Watertown,  1  S.  D.  46,  44  N.  W.  1072,. 
holding  special  assessments  are  made  under  the  taxing  power  and  not  under 
right  of  eminent  domain;  Kansas  City  Grading  Co.  v.  Holden,  32  Mo.  App.  490- 
(dissenting  opinion),  on  the  principle  governing  local  assessments. 

Cited  in  note  in  35  L.R.A.  35,  on  distinction  in  meaning  between  the  phrases 
"local  assessment"  and  "taxation." 

Disaffirmed  in  Chicago  v.  Lamed,  34  111.  203,  holding  a  special  assessment  is. 
not  a  tax  but  an  exercise  of  the  power  of  eminent  domain. 

Disapproved  in  Macon  v.  Patty,  57   Miss.   378,  34  A.  R.  451,  holding  such 
assessment  a  burden  exacted  in  behalf  of  the  public  for  public  use. 
Validity  of  local  assessments. 

Cited  in  State  ex  rel.  Farron  v.  St.  Louis,  62  Mo.  244;  Herman  Constr.  Co.  v. 
Wabash  R.  Co.  206  Mo.  172,  121  A.  S.  R.  649,  12  L.R.A.(N.S.)  112,  104  S.  W.  67, 
12  A.  &  E.  Ann.  Cas.  630;  State  v.  St.  Louis,  62  Mo.  244, —  holding  assessments 
for  local  benefits  a  valid  exercise  of  the  taxing  power;  St.  Louis  v.  Speck,. 
67  Mo.  403;  Emery  v.  San  Francisco  Gas  Co.  28  Cal.  345,  holding  such  assess- 
ments a  legitimate  mode  of  taxation;  St.  Louis  v.  Richeson,  76  Mo.  470,  holding- 
the  assessment  of  benefits  against  owner  of  property  not  taken  but  especially 
benefited  by  the  improvements  is  a  legitimate  exercise  of  the  taxing  power; 
Thomas  v.  Hooker-Colville  Steam  Pump  Co.  22  Mo.  App.  8,  holding  local  assefis- 
ments  special  taxes  and  their  assessment  an  exercise  of  the  taxing  power;  Halpin 
V.  Campbell,  71  Mo.  493;  Irvin  v.  Mobile,  57  Ala.  6, — sustaining  a  graduated 
frontage  tax  levied  upon  lanHs  touched  by  streets  opened;  Keith  v.  Bingham,. 
100  Mo.  300,  13  S.  W.  683;  St.  Joseph  v.  Farrell,  106  Mo.  437,  17  S.  W.  497; 
Moberly  v.  Hogan,  131  Mo.  19,  32  S.  W.  1014;  Hornung  v.  McCarthy,  126  Cal. 
17,  58  Pac.  303, — ^holding  special  assessments  for  local  improvements  are  sus- 
tainable under  the  taxing  power;  Springfield  v.  Baker,  56  Mo.  App.  637;  Meier 
V.  St.  Louis,  180  Mo.  391,  79  S.  W.  955, — ^holding  special  assessments  for  local 
improvements  are  referable  to  the  taxing  power;  Uhrig  v.' St.  Louis,  44  Mo.  458, 
holding  special  tax  assessments  are  not  repugnant  to  the  provisions  of  the  con- 
st! tntion;  Hammett  v.  Philadelphia,  65  Pa.  146,  26  Phi  la.  Leg.  Int  188,  holding^ 
that  local  assessment  cannot  be  imposed  when  improvement  is  to  be  for  general 
public. 

Cited  in  reference  note  in  72  A.  D.  281,  on  validity  of  acts  authorizing  assess- 
ments for  local  improvements  according  to  benefits  to  be  derived. 

Cited  in  notes  in  55  A.  D.  287,  on  power  of  assessment  for  local  improvement 
as  exercise  of  taxing  power;  8  A.  S.  R.  509,  on  what  impositions  may  be  sus- 
tained as  exercise  of  taxing  power. 
—  Applicability  off  constitutional  provisions  relating  to  general  taxes. 

Cited  in  Morrison  v.  Morey,  146  Mo.  543,  48  S.  W.  629;  Jones  v.  HolzapfeV 
11  Okla.  405,  68  Pac.  511;  Seanor  v.  Whatcom  County,  13  Wash.  48,  42  i*ic 
652:  St.  Joseph  v.  Owen,  110  Mo.  445,  19  S.  W.  713,— holding  the  constitutional 
requirements  in  regard  to  taxation  are  wholly  inapplicable  to  mere  local  assess- 
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ments;  King  y.  Portland,  2  Or.  146,  holding  local  assessments  are  not  necessarily 
apportioned  by  reference  to  the  value  of  the  property;  Egyptian  Levee  Co.  v. 
Cummins,  27  Mo.  496,  72  A.  R.  276;  Farrar  v.  St.  Louis,  80  Mo.  379;  Creamer 
V.  Allen,  3  Mo.  App.  545;  Birmingham  v.  Klein,  89  Ala.  461,  8  L.R.A.  369,  7  So. 
386, — holding  such  assessment  »s  not  a  tax  within  the  constitution  which  requires 
an  assessment  in  exact  proportion  to  the  value  of  the  property  levied  on ;  Rolph  v. 
Fargo,  7  N.  D.  640,  42  L.R.A.  646,  76  N.  W.  242,  holding  the  constitutional  re- 
quirement that  property  be  taxed  according  to  its  true  value  in  money  embraces 
only  general  taxation;  Corrigan  v.  Kansas  City,  211  Mo.  608,  111  S.  W.  115 
(dissenting  opinion),  on  necessity  of  uniformity  in  special  assessments. 

Cited  in  reference  note  in  72  A.  D.  281,  on  applicability  of  constitutional  pro- 
vision requiring  taxation  to  be  proportioned  to  valiie  to  local  assessments. 
Basis  of  apportionment  of  local  assessments. 

Cited  in  State  ex  rel.  Abbott  v.  Dod^  County,  8  Neb.  124,  holding  assess- 
ments for  local  improvements  under  the  constitution  can  only  be  made  in  propor- 
tion to  the  benefits  received;  Daily  v.  Swope,  47  Miss.  367,  holding  it  is  com- 
petent to  apportion  the  assessments  according  to  the  benefits  received;  Lee  v. 
Tebo  &  N.  R.  Co.  53  Mo.  178,  holding  commissioners  should  be  restricted  to 
such  benefits  or  increase  in  value,  as  results  to  the  land  not  taken,  in  which  other 
lands  in  the  neighborhood  do  not  participate. 

Cited  in  reference  notes  in  73  A.  D.  522,  on  assessments  for  local  improvements 
according  to  benefits;  78  A.  D.  370,  on  estimating  cost  of  grading  street  by 
frontage. 

Disapproved  in  Warren  v.  Henly,  31  Iowa,  31,  sustaining  such  assessment  on 
the  ground  that  it  secures  a  fair  and  just  distribution  of  the  burden  so  as  to  be 
within  the  rule  requiring  uniformity. 
liocal  assessments  for  part  of  cost. 

Cited  in  Perry  v.  Davis,  '18  Okla.  427,  90  Pac.  865;  Heman  v.  Allen,  156  Mo. 
SSA,  57  S.  W.  559, — ^holding  the  whole  or  any  part  of  such  improvements  may  be 
assessed  against  the  adjoining  property. 
Power  of  legislature  as  to  local  assessments. 

Cited  in  Newby  v.  Platte  County,  25  Mo.  258,  holding  the  legislature  com- 
petent to  require  the  adjacent  land  owner  to  contribute  toward  the  cost  of  ground 
for  a  road  or  street  in  proportion  to  the  benefits ;  St.  Joseph  v.  Anthony,  30  Mo. 
537,  holding  the  legislature  may  authorize  a  municipality  to  apportion  and 
charge  cost  of  macadamizing  streets  on  the  adjoining  lots  in  proportion  to 
frontage. 
Power  of  courts  to  review. 

Cited  in  Kansas  City  Grading  Co.  v.  Holden,  107  Mo.  305,  17  S.  W.  798,  holding 
so  long  as  common  council  in  making  improvements  keeps  within  its  powers  the 
courts  cannot  question  its  judgment  or  discretion;  St.  Louis  v.  Ranken,  96  Mo. 
497,  9  S.  W.  910,  holding  one  is  entitled  to  notice  of  the  assessment  and  where 
such  notice  is  prescribed  by  statute  it  must  be  so  given  or  assessment  is  void. 

«0  AM.  DEC.  483,  DRAPER  ▼.  BRYSON,  26  MO.  108. 
Recording  act  as  affecting  purchaser  at  sheriff's  sale. 

Cited  in  Maupin  v.  Emmons,  47  Mo.  304,  holding  the  recording  act  operates 
in  favor  of  bona  fide  purchasers  at  sheriff's  as  well  as  private  sales;  Vance  v. 
Corrigan,  78  Mo.  94;  Fox  v.  Hall.  74  Mo.  315,  41  A.  R.  316,— holding  a  grantee 
in  a  sheriff's  deed  a  purchaser  within  the  recording  act. 


Digitized  by  VjOOQ IC 


69  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1280 

Cited  in  reference  notes  in  73  A.  D.  549,  on  purchaser  at  sheriff's  sale  as 
purchaser  within  meaning  of  recording  acts;  86  A.  D.  669,  on  effect  of  unre- 
corded deed  upon  purchasers  at  sheriff's  sale;  51  A.  S.  R.  36,  on  effect  of 
prior  unrecorded  deed  on  title  of  purchaser  at  execution  sale. 

Cited  in  note  in  16  L.R.A.  671,  on  priority  of  right  of  purchaser  at  sale  under 
judgment  over  prior  unrecorded  conveyance. 
Validity  of  unrecorded  deed  against  purchasers  with  notice. 

Cited  in  reference  note  in  83  A.  D.  435,  on  sufficiency  of  unrecorded  in- 
strument between  parties  and  purchasers  with  notice. 

Cited  in  note  in  21  L.R.A.  35,  on  protection  of  bona  fide  purchaser  at  exe- 
cution sale  against  unrecorded  deeds  of  which  he  had  notice. 
Priority  of  liens. 

Cited  in  Jordan  v.  Pence,  123  Mo.  App.  321,  100  S.  W.  529,  holding  as  be- 
tween a  mortgagee  interpleading  and  an  attaching  creditor  the  mortgagee  will 
prevail  if  the  mortgage  is  prior  in  date. 

69  AM.  DEC.  484,  FUHR  v.  DEAN,  26  MO.  116. 
Title  necessary  to  support  action  of  trespass. 

Cited  in  Barbarick  v.  Anderson,  45  Mo.  App.  270,  holding  possession  is 
sufficient  to  maintain  an  action  of  trespass. 

Cited  in  reference  note  in  87  A.  D.  562,  on  possession  necessary  to  maintain 
trespass. 

Cited  in  note  in  85  A.  D.  323,  on  remedy  for  injuries  to  real  estate  held  ad- 
versely to  plaintiff. 
Title  as  defense  in  trespass. 

Cited  in  Cox  v.  Barker,  81  Mo.  App.  181  (transferred  to  supreme  court  71 
Mo.  App.  568;  remanded  150  Mo.  424,  51  S.  W.  1051),  holding  defendant  in 
trespass  may  dispute  plaintiff's  possessory  right  by  showing  title  in  himself. 

Cited  in  reference  note  in  72  A.  D.  123,  on  burden  of  defendant  in  trespass 
to  show  title  in  himself. 

Cited  in  note  in  77  A.  D.  552,  on  right  of  owner  to  enter  upon  his  land. 
Remedy  where  dispossessed  by  one  holding  title. 

Cited  in  Vinson  v.  Flynn,  64  Ark.  453,  39  L.R.A.  415,  43  S.  W.  146,  holding 
a  tenant,  ejected  by  the  landlord  after  expiration  of  lease,  has  but  the  civil 
remedy  of  forcible  entry  and  detainer;  Scott  v.  Willis,  122  Ind.  1,  22  N.  E.  786, 
holding  injured  party  must  appeal  to  the  statutory  action  of  forcible  entry  and 
detainer  where  one  having  a  right  enters  forcibly;  Sterling  v.  Warden,  51  N.  H. 
217,  12  A.  R.  80,  holding  trespass  will  not  lie  against  a  postmaster  duly  ap- 
pointed, who  enters  to  take  possession  of  public  property  unlawfully  withheld. 
liiability  for  re-entry.  ^ 

Cited  in  Smith  v.  Reeder,  21  Or.  541,  15  L.R.A.  172,  28  Pac.  890,  holding 
title  and  lawful  right  to  the  possession  are  a  complete  justification  for  the 
entry  by  a  landlord;  Smith  v.  Detroit  Loan  &  Bldg.  Asso.  115  Mich.  340,  69 
A.  S.  R.  575,  39  L.R.A.  410,  73  S.  W.  395,  holding  a  landlord,  who  enters  during 
absence  of  tenant  after  notice  to  quit  for  nonpayment  of  rent,  is  not  liable 
for  injuries  caused  in  repelling  efforts  of  tenant  to  re-enter;  Souter  v.  Codman, 
14  R.  I.  119,  holding  the  owner  of  land  not  liable  for  assault  and  battery  where 
same  was  reasonably  necessary  in  entering  to  take  possession,  withheld  wrong- 
fully. 
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Cited  in  reference  notes  in  51  A.  R.  368,  on  right  ta  use  force  in  expulsion  of 
trespasser;  9  A.  S.  R.  660,  on  civil  remedy  against  person  forcibly  entering 
with  right. 

Cited  in  notes  in  69  A.  D.  755,  on  right  of  landlord  to  enter  and  forcibly 
eject  tenant  after  expiration  of  his  term;  121  A.  S.  R.  390,  on  unlawfulness  of 
force  in  forcible  entry  and  detainer;  11  L.R.A.(N.S.)  468,  on  landlord's  lia- 
bility for  damages  for  forcibly  dispossessing  tenant  after  expiration  of  term. 
Admissibility  of  custom  or  usage. 

Cited  in  reference  note  in  81  A.  D.  253,  on  admissibility  of  custom  or  usage 
of  trade. 
Rights  Tinder  a  license. 

Cited  in  Desloge  v.  Pearce,  38  Mo.  588,  holding  a  parol  license  carries  no 
interest  in  land;  Nelson  v.  Nelson,  41  Mo.  App.  130;  Allen  v.  Mansfield,  82 
Mo.  688, — ^holding  a  license  countermandable  and  revocable  at  the  will  of  the 
owner;  Pitzman  v.  Boyce,  111  Mo.  387,  33  A.  S.  R.  536,  19  S.  W.  1104,  holding 
the  use  of  a  sewer  placed  on  land  of  another  is  a  revocable  license  notwithstand- 
ing expenditures  by  licensee;  Duinneen  v.  Rich,  22  Wis.  550,  holding  the  right 
to  draw  logs  across  land  for  a  consideration  amounts  to  a  mere  license  revocable 
at  any  time  by  owner  of  land;  Matson  v.  Calhoun,  44  Mo.  368,  holding  the 
mere  erection  of  a  fence  upon  the  land  of  another  does  not  operate  to  vest  title 
in  him;  Thomas  v.  Babb,  45  Mo.  384,  holding  a  licensee  not  liable  to  the  same 
measure  of  damages  as  one  whose  possession  has  been  wrongful. 

Cited  in  note  in   31   A.   S.   R.   713,  on  general  character  of  parol   licenses. 

Creation  of  easement  by  parol. 

Cited  in  reference  note  in  81  A.  D.  373,  on  creation  of  easement  by  parol. 
Right  to  take  minerals  or  trees  as  interest  in  land. 

Cited  in  Arnold  v.  Bennett,  92  Mo.  App.  156,  holding  a  license  to  take  miner- 
als from  the  land  passe?  no  estate  or  interest  in  minerals  in  place;  Potter  v. 
Everett,  40  Mo.  App.  152,  holding  a  bill  of  sale  of  growing  timber  ineffectual 
to  convey  any  interest  in  the  land. 

Revocation  of  license. 

Cited  in  Tatum  v.  St.  Louis,  125  Mo.  647,  28  S.  W.  1002,  holding  the  nonuser 
of  an  executory  license  by  a  city  for  forty  years,  especially  where  there  was 
no  possession  taken  by  licensee,  terminated  the  license. 
Revocability  of  licenses. 

Cited  in  reference  notes  in  77  A.  D.  233,  as  <o  when  and  how  far  license  is 
revocable;  77  A.  D.  376,  on  revocable  nature  of  licenses;  91  A.  D.  207,  on 
circumstances  in  which  licenses  are  irrevocable;  93  A.  D.  739,  on  revocability 
of  licenses. 

Cited  in  note  in  10  A.  D.  42,  as  to  when  license  is  not  revocable. 
JE^stoppel  to  revoke  executed  license. 

Cited  in  House  v.  Montgomery,  19  Mo.  App.  170,  holding  where  licensee  ex- 
pends labor  and  money  by  reason  of  license  there  is  an  equitable  estoppel; 
Gibson  v.  St.  Louis  Agri.  &  Mechanical  Asso.  33  Mo.  App.  165,  holding  same 
where  one  has  incurred  expense  in  order  to  use  a  license  for  an  indefinite  time; 
Baker  v.  Chicago,  R.  I.  &  P.  R.  Co.  57  Mo.  265,  holding  one,  who  licenses  an- 
other to  enter  and  make  improvements  in  consideration  of  the  performing  of 
a  subsequent  condition,  cannot  oust  him  by  ejectment. 

Cited  in  note  in  49  L.R.A.  522,  on  estoppel  of  licensor  to  revoke  license  to 
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maintain  burden  on  land  after  licensee  has   incurred  expense  in  creating  the 
burden. 

Distinguished  in  Mine  La  Motte  Lead  &  Smelting  Co.  v.  White,  106  Mo.  App. 
^22,  80  S.  W.  366,  holding  a  license  to  enter  and  cut  timber  is  not  irrevocable 
though  the  licensee  has  expended  money  in  the  cutting; 
Sufflcient  tender  of  deed. 

Cited  in  Davis  v.  Watson,  89  Mo.  App.  15,  on  tender  of  deed  without  avering 
possession  of  good  title. 

69  AM.  DEC.  483,  BOW  v.  AliliENSTOWX,  84  N.  H.  851. 

Proof  of  establishment  of  municipal  corporation  by  reputation. 

Cited  in  State  ex  rel.  Halfway  River  School  Dist.  v.  Bradley,  54  Conn.  74, 
5   Atl.   861,   holding  in   absence  of   record   evidence  of  the   establishment .  of  a 
school  district,  its  legal  character  as  such  may  be  proved  by  reputation. 
Recitals  in  deeds  as  evidence. 

Cited   in   reference  note  in  40   A.   S.   R.   81,  on  admissibility  of  recitals  in 
deeds  as  evidence. 
£ntry  in  public  book  as  evidence. 

Cited  in  Pittsfield  v.  Barnstead,  40  N.  H.  477,  holding  books  of  town  clerk 
'Competent  evidence  that  copies  of  tax  records  had  been  duly  deposited  with  him; 
Wendell  v.  Abbott,  43  N.  H.  68,  holding  unauthorized  record  not  admissible. 
Public  documents  as  evidence. 

Cited  in  reference  note  in  37  A.  S.  R.  620,  public  documents  as  evidence. 
•Court's  Judicial  notice  of  public  statutes. 

Cited  in  note  in  89  A.  D.  665,  666,  on  court's  judicial  notice  of  public  statutes 
of  state  within  which  court  sits. 
Legislative  recognition  of  status  or  power. 

Cited  in  State  ex  rel.  Crow  v.  Lincoln  Trust  Co.  144  Mo.  562,  46  S.  W.  693, 
holding  recognition  by  legislative  action  of  a  corporation  operates  as  a  waiver 
T)y  state  of  any  irregularity  in  its  incorporation;  State  v.  Evans,  161  Mp.  95, 
84  A.  S.  R.  669,  61  S.  W.  590,  holding  inasmuch  as  statutes  had  recognized 
policemen  as  proper  persons  to  make  arrests  for  state  crimes,  such  legislative 
recognition  was  tantamount  to  prior  authorization;  Dow  v.  Epping,  48  N.  XL 
75,  holding  recognition  by  town  of  highway  surveyor  made  it  liable  to  him  for 
work  done  although  his  appointment  was  not  in  due  form. 
Xegislative  recognition  of  town  or  public  corporation. 

Cited  in  Muse  v.  Lexington,  110  Tenn.  655,  76  S.  W.  481;  Koch  v.  North  Ave. 
R.  Co.  75  Md.  222,  15  L.R.A.  377,  23  Atl.  463,— holding  defect  in  charter  of 
town  cured  by  subsequent  legislative  recognition;  Austrian  v.  Guy,  21  Fed. 
500,  holding  state  recognized  existence  of  town  by  attaching  certain  territory 
to  it,  and  providing  for  adjustment  of  certain  indebtedness;  People  v.  Recla- 
mation Dist.  No.  108,  53  Cal.  346,  holding  existence  of  a  public  corporation  may 
be  established  by  implication  arising  from  passage  of  acts  recognizing  its 
existence. 
Necessity  of  express  words  to  create  corporation. 

Cited  in  note  in  7  E.  R.-  C.  258,  on  necessity  of  express  words  to  create 
•corporation. 
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JQffect  of  lesrlslative  annexation  of  other  territory  to  toi«n. 

Cited  in  reference  note  in  12  A.  S.  R.  695,  on  effect  o|  legislative  annexation 
of  other  territory  to  town. 
Presumption  of  ^ant  from  state  by  nser  of  franclilse. 

Cited  in  Juliaetta  v.  Smith,  12  Idaho,  288,  85  Pac.  923,  holding  municipal 
•corporation  may  exist  by  prescription;  Sherry  v.  Gilmore,  58  Wis.  324,  17 
N.  W.  252,  holding  after  a  lapse  of  nearly  twenty  years  every  presumption 
must  be  in  favor  of  the  regularity  of  proceedings  to  attach  certain  territory 
to  a  town;  Felton  v.  Newport,  34  C.  C.  A.  470,  92  Fed.  470,  as  to  whether  a 
lawful  organization  may  not  be  presumed  from  proof  of  user  of  franchise  of  an 
incorporated  town  for  a  long  period  of  time;  Strosser  v.  Ft.  Wayne,  100  Ind. 
443,  as  to  exercise  of  corporate  authority  over  a  territory  under  color  of  legal 
proceedings  ^^ith  knowledge  on  part  of  public  for  twenty  years  being  conclusive 
•evidence  of  charter;  Bradley  Fertilizer  Co.  v.  South  Pub.  Co.  6  Misc.  128,  26 
N.  Y.  Supp.  4;  Haynes  v.  Brown,  36  N.  H.  545, — as  to  acts  of  user  being 
.sufficient  to  show  existence  of  corporation. 
Title  by  prescription. 

Cited  in  Burnham  v.  Kempton,  44  N.  H.  78,  holding  twenty  years  maintenance 
and  use  of  dam,  evidence  of  grant  or  right  to  maintain  and  use  such  dam; 
Stevens  v.  Nashua,  46  N.  H.  192,  holding  where  there  is  a  dedication  to  public 
use  by  the  owner  of  land  twenty  years  use  of  it  as  a  public  highway  is  conclusive 
evidence  of  an  acceptance,  and  where  there  is  no  such  dedication  then  such  use 
for  that  length  of  time  if  continuous  and  adverse,  will  be  conclusive  evidence 
of  a  right  to  use  such  highway,  not  only  as  against  the  landowner  but  also 
against  the  town;  Webber  v.  Chapman,  42  N.  H.  326,  80  A.  D.  Ill,  holding  if 
.a  highway  be  inclosed  by  an  individual  and  occupied  by  him  adversely  and 
uninterruptedly,  and  under  a  claim  of  right  for  more  than  twenty  years  he  will 
acquire  a  prescription  right  to  the  land. 

Cited  in  reference  notes  in  80  A.  D.  118,  on  how  prescriptive  right  to  land 
.acquired;    100  A.   D.   608,   on   presiunption   of  grant  as   basis  of  prescription. 

Distinguished  in  State  v.  Franklin  Falls  Co.  49  N.  H.  240,  6  A.  R.  513,  holding 
no  right  will  be  acquired  as  against  state  by  the  obstruction  of  a  public  high- 
ivay,  though  continued  for  more  than  twenty  years  under  a  claim  of  right, 
if  such  obstruction  in  fact  originated  without  right. 

69  AM.  DEC.  505,  DANIELS  v.  BROWN,  S4  N.  H.  454. 
Relation  created  by  cultiTation  of  land  on  shares. 

Cited  in  McNearly  v.  State,  17  Fla.  198,  holding  it  makes  landlord  and  tenant 
'tenants  in  common  of  the  crop. 

Cited  in  reference  notes  in  79  A.  D.  151,  on  respective  rights  of  parties  in  land 
and  crops  under  contract  to  work  land  on  shares;  97  A.  D.  55,  on  relation  as 
tenants  in  common  of  persons  working  farm  land  upon  shares;  69  A.  S.  R. 
762,  on  cotenancy  in  crops  raised  by  tenant. 

Cited  in  note  in  37  A.  D.  318,  on  agreement  for  cultivation  of  land  on  shares 
as  creating  cotenancy  in  crops. 
Right  of  one  tenant  in  common  to  maintain  trespass  against  cotenant. 

Cited  in  Boynton  v.  Hodgdon,  59  N.  H.  247,  holding  he  cannot  do  so  without 
•eviction  and  ouster. 

Am.  Dec.  Vol.  IX.— 78. 
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Cited  in  reference  note  in  97  A.  D.  55,  on  conversion  between  cotenants  and 
remedy  therefor. 
Rls:ht  to  enter  premises  to  reclaim  property. 

Cited  in  reference  notes  in  72  A.  S.  R.  850,  on  tenant's  right  to  remove  improve- 
ments erected  by  him;  103  A.  S.  R.  746,  on  tenant's  right  to  go  on  premises  after 
expiration  of  lease  to  remove  personal  property.    • 

—  Right  of  tenant  in  common. 

Cited  in  Kamerick  v.  Castleman,  29  Mo.  App.  658;  Kamerick  v.  Castleman,  23 
Mo.  App.  481, — holding  he  has  right  to  enter  premises  for  gathering  and  divid- 
ing crop,  but  not  to  regain  possession  by  force  or  violence,  and  where  he  resorts 
to  force  he  becomes  a  trespasser  ab  initio;  Haley  v.  Colcord,  69  N.  H.  7,  47  A.  R. 
176,  as  to  his  right. 

Overrrued  in  Pickering  v.  Moore,  67  N.  H.  533,  68  A.  S.  R.  695,  31  L.R.A.  698, 
32  Atl.  828,  holding  a  tenant  in  common  of  goods  of  the  same  kind,  quality  and 
value  so  as  to  be  divisible  by  tale  measure  or  weight,  has  a  right  to  take  his 
share  and  his  cotenant  who  prevents  him  is  guilty  of  conversion. 

—  Right  of  administrator. 

Cited  in  Waldo  v.  Waldo,  52  Mich.  94,  17  N.  W.  710;  Rough  v.  Womer,  76 
Mich.  375,  43  N.  W.  573, — holding  that  executor  has  no  power,  as  such,  to  enter 
premises  of  person  in  peaceable  possession  of  property,  even  though  it  belongs  to 
estate,  and  take  it  therefrom  by  force,  without  process. 
Division  of  common  property  without  cotenant's  consent. 

Cited  in  reference  note  in  9  A.  S.  R.  79,  on  right  of  one  tenant  in  common  to 
make  division  of  common  property  without  consent  of  other. 
Right  of  cotenant  to  convey  by  metes  and  bounds. 

Cited  in  reference  note  in  73  A.  D.  669,  on  invalidity  of  conveyance  by  metes 
and  bounds  of  part  of  common  estate  by  cotenant. 
Correction  of  error  without  new  trial. 

Cited  in  Lisbon  v.  Lyman,  49  N.  H.  663,  holding  new  trial  may  be  granted  only 
of  that  part  of  a  case,  in  the  former  trial  of  which  there  was  error,  or  only  of  so 
much  of  the  case  as  it  is  necessary  to  try  in  order  to  fairly  correct  the  error. 
Measure  of  damages  for  trespass  de  bonis  asportatis. 

Cited  in  reference  note  in  93  A.  D.  743,  on  measure  of  damages  for  trespass 
de  bonis  asportatis. 

Estoppel  to  deny  landlord's  title. 

Cited  in  reference  notes  in  75  A.  D.  Ill,  as  to  when  tenant  can  dispute 
landlord's  title;  96  A.  D.  139,  on  tenant's  estoppel  to  deny  landlord's  title;  33 
A.  S.  R.  190,  on  right  of  tenant  holding  over  after  expiration  of  lease  to  deny  land- 
lord's title. 

Cited  in  note  in  11  E.  R.  C.  77,  on  estoppel  of  tenant  to  deny  landlord's  title. 
Forcible  ejectment  of  tenant  at  expiration  of  term. 

Cited  in  reference  note  in  33  A.  S.  R.  907,  on  forcible  ejectment  of  tenant  by 
landlord  at  expiration  of  term. 

Tenant's  right  to  quit  notice. 

Cited  in  reference  notes  in  76  A.  D.  Ill,  on  right  of  tenant  holding  over  to  notice 
to  quit;  83  A.  D.  260,  on  when  tenant  is  not  entitled  to  notice  to  quit;  71 
A.  S.  R.  729,  on  notice  to  quit  to  tenant  holding  over. 


Digitized  by 


Google 


1235  NOTES  ON  AMERICAN  DECISIONS.  [505-516 

Right  to  emblements  on  death  of  life  tenant. 

Cited  in  reference  note  in  7  A.  S.  R.  319,  on  implementd  passing  to  executor 
on  death  of  life  tenant. 

69  AM.  DEC.  516,  STATE  v.  McDUFFIE,  S4  N.  H.  52S. 
Property  rights  In  dogs. 

Cited  in  Harrington  v.  Miles,  11  Kan.  480,  15  A.  R.  355,  holding  dogs  to  be 
subject  of  larceny;  Patton  v.  State,  93  Ga.  Ill,  24  L.R.A.  732,  19  S.  E.  734, 
as  to  status  of  dog  as  property;  Shaul  v.  Brown,  28  Iowa,  37,  4  A.  R.  151,  as  to 
whether  dogs  are  subject  of  larceny;  MuUally  v.  People,  1  N.  Y.  Crim.  Rep.  361, 
holding  that  dog  is  thing  of  value  and  stealing  dog  constitutes  larceny  under  stat- 
ute; Hurley  v.  State,  30  Tex.  App.  333,  28  A.  S.  R.  916,  17  S.  W.  455,  holding  dog 
within  statute  for  punishment  of  theft  of  "domestic  animals;"  Wilcox  v.  State, 
101  Ga.  563,  39  L.R.A.  709,  28  S.  E.  981,  holding  dog  to  be  within  prohibition  of 
cruelty  to  a  "domestic  animal;"  State  v.  Harriman,  76  Me.  662,  46  A.  R.  423 
(dissenting  opinion),  majority  holding  dog  not  within  statute  making  killing 
or  wounding  of  "domestic  animals"  indictable;  Salley  v.  Manchester  &  A.  R.  Co. 
54  S.  C.  481,  71  A.  S.  R.  810,  32  S.  E.  526,  sustaining  right  to  civil  action  for  negli- 
gent killing  of  dogs;  Johnson  v.  McConnell,  80  Cal.  545,  22  Pac.  219,  sustain- 
ing action  for  malicious  destruction  of  dogs;  Chapman  v.  Decrow,  93  Me.  378,  74 
A.  S.  R.  357,  45  Atl.  295,  denying  right  of  individual  to  kill  dog  as  public  nuis- 
ance where  he  suffers  no  special  injury  and  statute  authorizes  killing  thereof  by 
constable  under  warrant. 

Cited  in  reference  notes  in  81  A.  D.  183,  as  to  when  action  for  injuries  to  dog 
lies;  62  A.  S.  R.  326,  on  property  rights  in  dogs;  81  A.  D.  183;  66  A.  S.  R.  761, — 
on  property  in  dogs. 

Cited  in.  notes  in  72  A.  D.  359,  on  wounding  animals  as  indictable  offense; 
87  A.  S.  R.  290-291,  on  property  in  dogs  and  remedies  for  its  enforcement; 
67  A.  S.  R.  291-292,  on  remedies  of  owner  to  protect  property  right  in  dogs,  and 
measure  of  recovery  for  injury  thereto;  67  A.  S.  R.  297,  on  larceny  of  dogs; 
40  L.R.A.  504,  on  property  rights  in  dogs;  40  L.R.A.  507,  on  actions  of  trover, 
replevin,  and  trespass  for  dogs;  40  L.R.A.  512-613,  on  criminal  actions  for  in- 
juries to  dogs ;  40  L.R.A.  615,  on  larceny  and  obtaining  dog  by  false  pretenses. 
»  Right  to  kill  dog  omitted  from  assessment  roll  or  without  proper  collar. 

Cited  in  Jenkins  v.  Ballantyne,  8  Utah,  245,  16  L.R.A.  689,  30  Pac.  760,  sus- 
taining charter  power  to  regulate  and  prohibit  keeping  of  dogs,  and  provisions  for 
registry  thereof  and  authorizing  killing  where  at  large  without  collar  bearing 
registry  number;  Morey  v.  Brown,  42  N.  H.  373,  holding  mere  initials  not 
within  statute  providing  for  killing  of  dog  without  collar  bearing  owner's 
"name;"  Sentell  v.  New  Orleans  &  C.  R.  Co.  166  U.  S.  698,  41  L.  ed.  1169,  17 
Sup.  Ct.  Rep.  693,  holding  statute  outlawing  dogs  not  on  assessment  rolls  and 
limiting  civil  liability  for  killing  dogs  to  value  fixed  by  owner  for  assessment, 
to  be  within  police  power. 
Indictment  for  killing  dogs. 

Cited  in  State  v.  Harriman,  76  Me.  562,  46  A.  R.  423    (dissenting  opinion), 
as  to  question  whether  license  and  registration  need  be  set  out  in  indictment  for 
killing  dog. 
Ehrldence  of  value  of  dog. 

Cited  in  reference  note  in  32  A.  8.  R.  616,  on  evidence  of  value  of  dog. 
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Malicious  mischief  under  statutory  regrulations. 

Cited  in  note  in  32  A.  D.  666,  on  malicious  mischief  under  statutory  regu- 
lations. 

69  AM.  DEC.  520,  HUBBARD  v.  CONCORD,  35  N.  H.  52. 
Duty  and  liability  of  municipality  as  to  keeping:  streets  and  sidewalks 
In  safe  condition.   • 

Cited  in  Birmingham  v.  Tayloe,  105  Ala.  170,  16  So.  576,  holding  it  is  its 
duty  to  keep  them  in  a  reai»ohab1y  safe  condition  for  travel  and  this  duty 
extends  to  the  entire  width  of  the  streets  and  sidewalks  appropriated  to  such 
use  and  purposes;  Hall  v.  Manchester,  40  N.  H.  410,  holding  city  liable  for 
injury  caused  by -defect  in  sidewalk  provided  that  the  defect  was  one  of  which 
the  city  could  have  reasonably  had  knowledge  and  plaintiff  exercised  due  pru- 
dence and  care;  Palmer  v.  Portsmouth,  43  N.  H.  265,  holding  town  not  liable 
unless  under  the  circiunstances  of  the  case  it  ought  to  have  repaired  the  defect 
before  the  accident  happened  and  had  a  reasonable  opportunity  to  do  so; 
Howe  V.  Plainfield,  41  N.  H.  135,  holding  liability  of  town  does  not  depend  upon 
whether  or  not  its  officers  or  agents  had  actual  notice  of  the  existence  of  the 
defect  provided  it  were  of  such  a  character  and  of  such  continuance  at  the  time 
of  the  accident,  that  the  town  was  reasonably  bound  to  have  remedied  it; 
Stanyan  v.  Peterborough,  69  N.  H.  372,  46  Atl.  191,  holding  statute  did  not 
impose  liability  upon  town  where  immediate  cause  of  injury  is  such  a  defect 
that  the  town  could  not  have  notice  of  it>  or  could  not  have  prevented  or  remedied 
the  defect  before  the  accident;  Qrimes  v.  Keene,  52  N.  H.  330,  holding  if  defect 
was  caused  by  act  of  town  it  is  immaterial  whether  town  had  an  opportunity 
to  remedy  it  before  accident  or  not;  Lambert  v.  Pembroke,  66  N.  H.  280,  23 
Atl.  81,  holding  town  liable  to  injuries  to  a  traveller  resulting  from  the  original 
defective  construction  of  a  sidewalk  in  a  highway,  which  the  town  permitted 
an  adjoining  owner  to  build;  Curry  v.  Mannington,  23  W.  Va.  14,  holding  no- 
tice of  defect  either  express  or  implied  must  be  brought  home  to  municipality; 
Graves  v.  Shattuck,  35  N.  H.  257,  69  A.  D.  636;  Wheeler  v.  Westport,  30  Wis. 
392;  Woodruff  v.  Stewart,  63  Ala.  206,~-on  liability  of  municipal  corporations 
for  failure  to  keep  sidewalks  in  repair;  Heam  v.  Boston  &  M.  R.  Co.  67  N.  H. 
320,   29   Atl.  970,   as  to   necessity  of  notice  of  defect  to  render  town   liable. 

Cited  in  reference  notes  in  72  A.  D.  441,  on  liability  of  cities  and  towns  for 
injuries  resulting  from  defective  sidewalks,  streets,  and  highways;  74  A.  D. 
762,  on  municipal  liability  for  defects  in  streets;  79  A.  D.  379,  on  liability  of 
cities  and  towns  for  injuries  by  defective  sidewalks,  streets,  and  highways; 
89  A.  D.  421,  on  city's  liability  for  defective  streets  and  sidewalks;  98  A.  D. 
687,  on  defects  in  streets  and  highways  for  which  cities  and  towns  are  liable; 
98  A.  D.  587,  on  duty  of  cities  and  towns  to  keep  streets  and  highways  in 
good  repair  and  safe  condition ;  4  A.  S.  R.  Ill,  on  municipal  liability  for 
defects  in  streets  and  sidewalks;  8  A.  S.  R.  149,  on  liability  of  city  for  injuries 
from  defective  sidewalks;  69  A.  D.  551,  on  contributory  negligence  of  traveller 
as  affecting  liability  of  town  for  defective  highway. 

Cited  in  notes  in  82  A.  D.  473,  on  liability  of  municipal  corporations  for 
defective  highways;  7  A.  R.  44,  on  liability  of  municipality  for  injury  caused 
by  defective  highway;  21  L.R.A.  264,  on  liability  of  municipal  corporation  for 
ice  on  streets  or  sidewalks;  21  L.R.A.  271,  on  liability  of  municipal  corporation 
for  accumulation  of  and  obstruction  by  ice  on  streets  or  sidewalks;  21  L.R.A. 
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270y  on  contributory  negligence  affecting  liability  of  municipal  corporation  for 
ioe  on  streets  or  sidewalks;    7   L.R.A.(N.S.)    934,  on  municipal   liability  for 
injuries  from  smooth,  level  ice  or  snow  accumulating  from  natural  causes  on 
sidewalk  not  otherwise  defective. 
—  Reasonable  safety  of  highway  for  travel. 

ated  in  Gosport  v.  Evans,  112  Ind.  133,  2  A.  S.  R.  164,  13  N.  E.  256; 
Sale  ▼.  Aurora  &  L.  Tump.  Co.  147  Ind.  324,  46  N.  E.  669,  holding  whether  a 
street  or  turnpike  is  reasonably  safe  for  travel  is  a  question  to  be  determined 
by  surrounding  circumstances;  Hardy  v.  Keene,  62  N.  H.  370,  on  question  of 
town  not  being  liable  unless  it  should  have  repaired  the  defect  before  accident 
happened  or  had  reasonable  opportunity  to  do  so;  Van  Pelt  v.  Clarksburg, 
42  W,  Va.  218,  24  S.  E.  878,  holding  municipality  not  an  insurer  and  that 
whether  street  is  reasonably  safe  is  question  of  fact. 
What  oonstltntes  negligence  on  party  of  municipality. 

Cited  in  Beardsley  v.  Hartford,  60  Conn.  529,  47  A.  R.  677,  holding  failure 
of  city  to  erect  a  barrier  in  front  of  an  open  basement  is  not  of  itself  negligence 
and  city  is  not  liable  to  a  passerby  who  falls  into  same. 
Decree  of  care  required  by  one  using  highway. 

Cited  in  Clark  v.  Barrington,  41  N.  H.  44,  holding  a  traveler  upon  a  public 
hi^way  is  bound  for  ordinary  care  and  prudence  in  providing  a  suitable  horse, 
carriage  and  harness,  but  for  nothing  more;  Phillipa  v.  Ritchie  County,  31 
W.  Va.  477,  7  S.  E.  427;  Tucker  v.  Henniker,  41  N.  H.  317,— -holding  traveler 
is  bound  to  use  ordinary  care  and  prudence;  Harris  v.  Clinton  Twp.  64  Mich. 
447,  8  A.  S.  R.  842,  31  N.  W.  425,  holding  a  person  who,  in  the  lawful  use  of 
a  highway,  meets  with  an  obstacle  or  other  cause  of  insufficiency  may  yet  pro- 
ceed if  it  is  consistent  with  reasonable  care  so  to  do;  Cofran  v.  Sanbomton, 
56  N.  H.  12,  holding  town  not  liable  to  one  who  attempted,  knowing  of  obstruction 
of  snow  in  highway,  to  pass  over  same  before  town  had  a  reasonable  time  to 
remove  it;  Erslew  v.  New  Orleans  &  N.  E.  R.  Co.  49  La.  Ann.  86,  21  So.  153, 
as  to  degree  of  care  required. 

Cited  in  reference  notes  in  74  A.  D.  278,  on  care  required  of  one  using  highway 
to  avoid  injury  by  defect  therein;  86  A.  D.  694,  on  necessity  of  party  injured 
by  defect  in  highway  proving  due  care. 
Admissibility  of  evidence  of  ability  of  town  to  keep  highway  in  repair. 

Cited  in  Winship  v.  Enfield,  42  N.  H.  197,  on  admissibility  of  such  evidence 
in  action  for  injuries  received  by  reason  of  defect  in  highway. 

Evidence  of  similar  but  unrelated  matter. 

Cited  in  Perkins  v.  Fond  du  Lac,  34  Wis.  435,  holding  evidence  that  other 
walks  were  constructed  in  the  same  manner  incompetent  to  show  that  walk 
in  question  was  safe;  Bremner  v.  Newcastle,  83  Me.  415,  23  A.  S.  R.  782,  22 
AtL  382,  holding  evidence  that  other  persons  have  received  injuries  not  admissible 
to  show  way  is  defective;  Branch  v.  Libbey,  78  Me.  321,  57  A.  R.  810,  5  Atl.  71, 
holding  evidence  is  not  admissible  to  prove  that  other  persons  passed  safely 
over  alleged  defect;  Eastman  v.  Amoskeag  Mfg.  Co.  44  N.  H.  143,  82  A.  D.  201, 
holding  in  action  for  flooding  land  of  plaintiff  by  reason  of  defendant's  dam, 
evidence  of  the  effect  on  stream  of  another  dam  thirty  miles  below,  not  ad- 
missible. 

Doubted  in  Darling  v.  Westmoreland,  52  N.  H.  401,  13  A.  R.  55,  holding 
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on  question  whether  pile  of  lumber  was  likely  to  frighten  horses,  evidence  was 
admissible  to  show  that  horses  passing  it  were  or  were  not  frightened  by  it. 
Competency  of  evidence  of  similar  occurrences. 

Cited  in  Cleveland,  C.  C.  &  I.  R.  Co.  v,  Wynant,  114  Ind.  525,  5  A.  S.  R.  044, 
17  N.  £.  118,  holding  evidence  of  similar  occurrences  not  admissible  to  raise 
presumption  that  accident  in  question  happened. 

Cited  in  reference  notes  in  89  A.  D.  421,  on  admissibility  of  evidence  of 
previous  similar  accident  at  same  place  and  for  like  cause  in  personal  injury 
action;  5  A.  S.  R.  117,  on  evidence  of  similar  accidents  from  same  defect  in 
highway. 

When  evidence  of  usage  admissible. 

Cited  in  Kendall  v.  Morse,  43  N.  H.  553,  holding  where  question  is  whether 
goods  deposited  by  sheriff  were  deposited  in  a  suitable  place,  proof  that  certain 
insurance  companies  were  accustomed  to  treat  as  extra  hazardous  buildings 
like  that  in  which  the  goods  were  placed,  is  not  admissible;  Hayes  v.  Waldron, 
44  N.  H.  580,  84  A.  D.  105,  holding  in  determining  reasonableness  of  use  of 
stream  to  carry  off  manufacturer's  waste  evidence  of  usage  in  deposit  of  simi- 
lar waste  is  not  admissible;  Saucier  v.  New  Hampshire  Spinning  Mills,  72 
N.  H.  292,  66  Atl.  646,  holding  evidence  that  a  machine  by  which  plaintiff  was 
injured  lacked  a  safety  device  attached  to  similar  machines  upon  which  he  was 
previously  amployed  in  another  establishment,  is  inadmissible  to  show  negligence 
on  part  of  the  master  in  the  absence  of  proof  that  such  devise  was  in  common 
and  ordinary  use;  Timm  v.  Bear,  29  Wis.  254,  holding  in  action  by  mill  owner 
to  recover  damages  by  reason  of  defendant  having  erected  a  new  dam  to  supply 
his  own  mill,  evidence  of  the  custom  of  upper  mill  owners  on  other  streams  to  shut 
their  gates  and  hold  the  water  when  their  mills  are  not  at  work,  inadmissible. 
Admissibility  of  similar  acts  of  negligence. 

Cited  in  Wentworth  v.  Smith,  44  N.  H.  419,  82  A.  D.  228,  holding  in  action 
against  postmaster  for  negligence  for  loss  of  letter  evidence  of  specific  acts  of 
negligence  in  relation  to  other  letter  s,  not  admissible. 
What  constitutes  an  obstruction  to  highway. 

Cited  in  Biermann  v.  St.  Louis,  120  Mo.  457,  26  S.  W.  369;  Johnson  v. 
Haverhill,  35  N.  H.  74;  Chamberlain  v.  Enfield,  43  N.  H.  356,— holding  it  a 
question  of  fact  for  jury ;  llay  v.  Manchester,  46  N.  H.  59,  88  A.  D.  192,  holding 
neither  rightful  use  by  individuals  of  a  highway,  which  is  itself  in  reasonably 
safe  condition,  nor  their  misconduct  upon  it  though  such  misconduct  may  amount 
to  a  public  nuisance  will  of  itself  constitute  an  "obstruction"  under  the  statute; 
Davis  v.  Manchester,  62  N.  H.  422,  holding  nothing  is  an  obstruction,  defect, 
insufficiency,  or  want  of  repair,  within  meaning  of  statute  which  the  town  is 
not  bound  to  remove  or  remedy  and  for  the  existence  of  which  it  is  not  liable 
to  indictment  and  fine. 

Cited  in  notes  in  7  A.  R.  208,  on  snow  and  ice  as  defects  in  street  and  side- 
walk; 21  L.R.A.  277,  on  question  for  jurj-  as  to  liability  of  municipal  corpora- 
tion for  ice  on  streets  or  sidewalks. 

69  AM.  DEC.  536,  GRAVES  v.  SHATTUCK,  S5  N.  H.  257. 
Nuisance  on  highway  as  Jury  question. 

Cited  in  State  v.  Smith,  54  Vt.  403,  holding  it  is  question  for  jury  whether 
obstacle  in  highway   is  an  obstruction;    Hall  v.  Brown,  58  N.  H.  93,   holding 
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extent  and  character  of  obstruction  was  question  of  fact;  Chamberlain  v.  En- 
field, 43  N.  H.  356;  Winship  v.  Enfield,  42  N.  H.  197,— holding  it  is  for  jury 
to  determine  whether  materials  placed  within  limits  of  highway,  by  any  person, 
are,  under  the  circumstances,  to  be  regarded  as  obstructions  or  incumbrances 
in  such  highway;  Nutter  v.  Pearl,  71  N.  H.  247,  61  Atl.  897,  holding  whether 
a  stepping-stone  within  the  limits  of  a  highway  constitutes  such  a  nuisance  as 
to  render  its  owner  liable  in  damages  to  person  injured  by  collision  therewith, 
is  question  of  fact. 

Cited  in  reference  note  in  78  A.  D.  689,  on  what  is  a  nuisance  as  question  for 
jury. 

Cited  in  note  in  14  L.R.A.  559,  on  determination  of  nuisance  on  highway. 
Obstruction  to  highway  constituting  nuisance. 

Cited  in  Costello  v.  State,  108  Ala.  45,  35  L.R.A.  303,  18  So.  820,  holding 
permanent  obstruction  to  public  highway  such  as  erection  of  a  fruit  stand  on 
the  sidewalk  of  a  city,  is  of  itself  a  nuisance,  as  a  matter  of  law,  irrespective 
of  any  actual  inconvenience  to  the  public;  State  v.  Kean,  69  N.  H.  122,  48 
L.R.A.  102,  45  Atl.  256,  holding  any  structure,  except  a  sign  or  awning  put  up 
in  conformity  with  the  police  regulations  of  the  town,  which  extends  over  any 
part  of  a  public  highway  is  under  statute  to  be  deemed  a  nuisance,  whether 
public  travel  is  or  is  not  thereby  obstructed. 

Cited  in  reference  notes  in  72  A.  D.  599,  as  to  what  obstructions  use  by  public 
of  street  is  subject;  74  A.  D.  228,  on  what  obstructions  in  highways  and  streets 
constitute  nuisance;  88  A.  D.  193,  as  to  what  obstruction  in  highway  constitutes 
nuisance. 

—  Temporary  obstructions. 

Cited  in  Harold  v.  Jones,  86  Ala.  274,  3  L.R.A.  406,  5  So.  438,  holding 
where  stream  is  declared  a  highway  by  statute  for  purpose  of  fioating  logs,  etc., 
an  action  does  not  lie  against  one  constructing  a  boom  for  this  purpose  if  he 
did  not  continue  boom  for  unreasonable  time  and  used  due  care  and  diligence; 
Mankato  v.  Willard,  13  Minn.  13,  Gil.  1,  97  A.  D.  208,  as  to  right  of  public  to 
temporarily  obstruct  street. 

Cited  in  note  in  1  A.  S.  R.  840,  on  justification  on  ground  of  necessity  of 
temporary  obstruction  and  partial  occupation  of  streets. 

—  Moving  of  house  along  street. 

Cited  in  Northwestern  Teleph.  Exch.  Co.  v.  Anderson,  12  N.  D.  585,  102 
A.  S.  R.  580,  65  L.R.A.  771,  98  N.  W.  706;  Williams  v.  Citizens'  R.  Co.  130 
Ind.  71,  30  A.  S.  R.  201,  15  L.R.A.  64,  29  N.  E.  408,  holding  moving  of  house 
along  a  public  street  is  an  extraordinary  use  of  street  which  may  be  controlled 
or  denied  and  owner  of  such  house  cannot  insist  upon  moving  it  if  such  moving 
will  result  in  the  destruction  of  property  of  others;  Indiana  R.  Co.  v.  Calvert, 
168  Ind.  321,  10  L.R.A.(N.S.)  780,  80  N.  E.  961,  11  A.  &  E.  Ann.  Cas.  635, 
holding  moving  a  house  along  streets  of  a  city  is  not  necessarily  a  nuisance 
where  done  under  municipal  authority,  with  proper  dispatch,  and  where  private 
rights  are  not  unreasonably  invaded;  Hinman  v.  Clarke,  121  App.  Div.  105, 
105  N.  Y.  Supp.  725  (affirming  51  Misc.  252,  100  N.  Y.  S.  1068),  holding  in 
absence  of  restrictive  legislation  by  ordinance  or  otherwise,  there  is  a  common 
law  right  to  use  a  city  street  for  purpose  of  moving  buildings;  Cairncross  v. 
Pewankee,  78  Wis.  66,  10  L.R.A.  473,  47  N.  W.  95,  as  to  steam  boat  on  wheels 
being  an  obstruction  to  street;   Gustafson  v.  Hamm,  56  Minn.   334,  22  L.R.A. 
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566,  57  N.  W.  1054  (dissenting  opinion) ;  Morrison  v.  Howe,  120  Mass.  565, — 
as  to  right  to  move  house  through  street. 

Cited  in  note  in  14  L.R.A.(N.S.)    448,  on  right  to  interfere  with  wires  of 
public-service  corporation  in  moving  house  along  street. 
When  highway  Is  reasonably  safe  for  travel. 

Cited  in  Sale  v.  Aurora  &  L.  Turnp.  Co.  147  Ind.  324,  46  N.  E.  669,  holding 
it  is  to  be  determined  by  surrounding   circumstances;    Wheeler  v.   Westport,. 
30  Wis.  392,  as  to  safety  and  repair  of  highway. 
Reasonable  use  of  highway. 

Citel  in  Varney  v.  Manchester,  58  N.  H.  430,  42  A.  R.  592,  holding  the  question 
whether  stopping  in  a  highway  for  a  certain  time  is  a  reasonable  use  is  question 
for  the  jury;  Haley  v.  Colcord,  59  N.  H.  7,  47  A.  R.  176,  as  to  what  constitutes 
reasonable  use  of  highway. 
Right  of  way,  what  Included. 

Cited  in  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  290, 
13  L.R.A.  826,  21  Atl.  1090,  as  to  it  being,  a  right  of  using  land  or  water  as  a 
way,  reasonably  and  with  due  care. 
What  are  nuisances. 

Cited  in  Ladd  v.  Granite  State  Brick  Co.  68  N.  H.  185,  37  Atl.  1041,  holding 
whether  a  lawful  business  properly  conducted  constitutes  an  actionable  nuisance 
when  injurious  to  another,  depends  upon  its  reasonableness  under  all  circum- 
stances. 
Rlgrht  to  abate  nuisance. 

Cited  in  Amoskeag  Mfg.  Co.  v.  Goodale,  46  N.  H.  53,  holding  where  a  party 
can  maintain  an  action  for  a  nuisance  he  may  enter  and  abate  it>  though  at 
the  time  it  caused  but  nominal  damage. 

Cited  in  reference  notes  in  12  A.  S.  R.  894,  on  right  to  abate  nuisance; 
45  A.  S.  R.  911,  on  abatement  of  nuisances. 

Cited  in  notes  in  26  A.  D.  443;  124  A.  S.  R.  606,  607, — on  right  of  private 
person  to  abate  nuisance  without  suit. 
Municipal  power  over  nuisances. 

Cited  in  notes  in  39  L.R.A.  651,  on  municipal  power  over  nuisances  affecting 
highways  and  waters;   39  L.R.A.  659,  on  municipal  power  over  nuisances  con- 
sisting of  obstructions  of  and  encroachments  on  street. 
Compensation  for  property  destroyed  In  abating  nuisance. 

Cited    in   note    in    19    L.R.A.    196,   on    right   to    compensation    for    property 
destroyed  in  abating  nuisance  in  highway. 
Rights  as  to  shade  trees  along:  streets. 

Cited  in  Frostburg  v.  Wineland,  98  Md.  239,  103  A.  S.  R.  399,  64  L.R.A.  627, 
56  Atl.  811,  1  A.  &  E.  Ann.  Cas.  783,  holding  shade  trees  growing  in  a  city 
street  are  not  a  nuisance  per  se;  Bigelow  v.  Whitcomb,  72  N.  H.  473,  65  L.R.A. 
676,  57  Atl.  680,  holding  trees  standing  within  limits  of  an  ancient  public  high- 
way upon  land  not  required  for  the  accomodation  of  actual  travel  are  the  prop- 
erty of  the  adjacent  owner;  Tate  v.  Greensboro,  114  N.  C.  392,  24  L.R.A.  671,. 
19  S.  E.  767,  as  to  rights  of  owner  of  land  in  regard  to  shade  trees  abutting 
street;  Phifer  v.  Cox,  21  Ohio  St.  248,  8  A.  R.  58,  holding  growing  hedge  stand- 
ing within  the  bounds  of  highway  but  leaving  ample  room  for  public  travel^ 
which  was  not  incommoded  or  annoyed  not  such  a  nuisance  as  would  justify 
any  person  in  abating  it. 
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Cited  in  reference  notes  in  20  A.  S.  R.  538,  on  rights  of  abutting  owners  to 
trees,  lierbage,  etc.,  growing  in  highway;  29  A.  S.  R.  904,  on  rights  in  trees  on 
highways. 

Cited  in  notes  in  101  A.  S.  R.  113,  on  abutting  owner's  right  to  shrubs  and 
trees  in  highway;  15  L.R.A.  553,  on  ownership  and  control  of  trees  in  highway. 
Paths  as  proper  in  highways. 

Cited  in  Kelley  v.  Kennard,  60  N.  H.  1,  as  to  public  convenience  requiring 
paths  in  highways. 
Rights  in  defense  of  property. 

Cited  in  Aldrich  v.  Wright,  53  N.  H.  398,  16  A.  R.  339,  holding  statute  pro- 
hibiting destruction  of  certain  fur-bearing  animals  during  certain  seasons  is 
not  applicable  to  cases  in  which  such  destruction  is  in  exercise  of  constitutional 
right  of  protecting  property. 

69  AM.  DEO.  546,  NORRIS  v.  lilTOHFIEIiD,  S5  N.  H.  271. 
Duty  toward  trespassers  or  wrongdoer. 

Cited  in  Pewonka  v.  Stewart,  13  N.  D.  117,  99  N.  W.  1080,  holding  one  negli- 
gently obstructing  a  highway  is  liable  to  person  injured  though  the  latter  may  be 
a  trespasser;  Lovett  v.  Salem  &  S.  D.  R.  Co.  91  Mass.  557,  holding  boy  ten 
years  old  who  was  injured  by  being  ejected  from  a  train  while  it  was  moving  at 
a  high  rate  of  speed,  could  recover  although  he  was  a  trespasser  upon  the  train; 
Mark  v.  Hudson  River  Bridge  Co.  56  How.  Pr.  108,  on  liability  of  defendant  for 
the  reckless  and  needless  acts  of  its  servants  in  removal  of  property  of  plaintiff 
which  was  upon  or  against  defendant's  property. 

Cited  in  reference  notes  in  87  A.  D.  652,  on  owner's  liability  for  negligence 
causing  injury  to  trespasser;  98  A.  D.  322,  on  liability  for  injury  to  trespasser. 
Negligent  injury  to  person  violating  law. 

Cited  in  Newcomb  v.  Boston  Protective  Department,  146  Mass.  596,  4  A.  S.  R. 
354,  16  N.  E.  555,  holding  that  fact  that  a  person,  while  violating  city  ordinance, 
is  injured  through  another's  negligence,  will  not  defeat  his  right  to  recover,  unless 
his  unlawful  act  was  a  contributing  cause  of  the  injury;  Lammert  v.  Chicago  & 
A.  R.  Co.  9  111.  App.  388,  holding  breach  of  duty  to  the  state  on  part  of  plaintiff 
will  not  absolve  the  defendant  from  the  consequences  of  its  acts,  unless  that  breach 
of  duty  necessarily  contributed  to  the  result  in  which  case  the  doctrine  of  com- 
parative negligence  will  apply;  Sewell  v.  Webster,  59  N.  H.  586;  Baldwin  v. 
Barney,  12  R.  I.  392,  34  A.  R.  670;  Sutton  v.  Wauwatosa,  29  Wis.  21,  9  A.  R. 
534;  Platz  v.  Cohoes,  89  N.  Y.  219,  42  A.  R.  286, — ^holding  where  street  is  defect- 
ive, it  is  not  defense  to  an  action  for  injuries  sustained  by  reason  thereof  that 
plaintiff  was  traveling  on  Sunday  in  violation  of  the  statute;  Corey  v.  Bath, 
35  N.  H.  530,  as  to  violation  of  law  by  traveling  on  Sunday  being  no  defense  to 
action  for  injuries  caused  by  defective  highway;  State  v.  Boston  &  M.  R.  Co. 
58  N.  H.  408,  holding  evidence  that  defendant's  train  was  running  at  a  greater 
speed  than  allowed  by  law  admissible  on  question  of  defendant's  liability;  Roe 
V.  Crimmins,  10  Misc.  711,  31  N.  Y.  Supp.  807  (dissenting  opinion),  as 
to  effect  of  violation  of  law  by  person  negligently  injured  upon  his  right  to 
recover. 

Cited  in  notes  in  36  A.  S.  R.  818,  on  right  of  one  violating  law  to  recover  for 
negligent  injury;  30  A.  R.  418,  on  action  for  damages  for  injury  sustained  on 
Sunday;  2  L.R.A.  522,  on  plaintiff's  violation  of  Sunday  law  as  defense  to 
action  for  injuries  received  on  that  day. 
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—  Travelingr  on  wrong:  side  or  portion  of  roadway. 

Cited  in  Brember  v.  Jones,  67  N.  H.  374,  26  L.R.A.  408,  30  Atl.  411,  holding 
to  recover  damages  for  a  collision  upon  the  highway,  the  defendant's  carriage 
being  upon  the  wrong  side  of  the  road,  the  plaintiff  must  show  that  the  sollision 
could  not  have  been  avoided  by  exercise  of  ordinary  care  on  his  part. 
Proximate  cause  where  accident  Intervenes. 

Cited  in  Houfe  v.  Fulton,  29  Wis.  296,  9  A.  R.  568,  holding  where,  besides  a 
defect  in  the  highway,  there  is  another  proximate  cause  contributing  to  pro- 
duce the  injury,  which  cause  is  not  attributable  to  plaintiff's  negligence  nor 
that  of  any  third  person,  the  town  is  still  liable  if  the  damage  would  not  have  been 
sustained  but  for  the  defect  in  the  way;  Sturgis  v.  Kountz,  165  Pa.  358,  27 
L.R.A.  390,  30  Atl.  976,  36  W.  N.  C.  78,  26  Pitteb.  L.  J.  N.  S.  442,  holding 
where  horse  on  ferry  boat  is  frightened  by  a  whistle  and 'plunges  against  a 
defective  rail  and  is  lost,  the  defective  rail  is  the  independent  intermediate 
cause,  without -which,  notwithstanding  the  primary  cause  the  injury  would  not 
have  been  inflicted;  Moulton  v.  Sanford,  51  Me.  127  (dissenting  opinion),  aa  to 
accidental  event  occurring  without  the  intervention  of  either  party  not  being 
sufficient  to  relieve  defendant  of  negligence;  Bresnehan  v.  Gove,  71  N.  H.  236, 
51  Atl.  916,  as  to  whether  defendant's  illegal  speed  was  proximate  cause  of  acci- 
dent. 

Cited  in  reference  note  in  72  A.  D.  251,  on  recovery  where  party's  own  negli- 
gence does  not  directly  contribute  to  injury. 

Cited  in  note  in  18  L.R.A.(N.S.)   1138,  on  what  injuries  may  be  deemed  to  be 
proximately  caused  by  absence  of  guard  rail  in  highway. 
Ck>ntributory  negligence  as  a  defense. 

Cited  in  Isabell  v.  New  York  &  N.  H.  R.  Co.  27  Conn.  393,  71  A.  D.  78;  Union 
P.  R.  Co.  V.  Eddy,  2  Kan.  App.  291,  42  Pac.  413;  St.  Louis,  A.  &  T.  R.  Co.  v.  Fire 
Asso.  of  Philadelphia,  55  Ark.  163,  18  S.  W.  43, — holding  negligent  act  or 
omission  of  plaintiff  must  have  been  proximate  cause  and  not  a  remote  cause  or 
mere  condition;  Brown  v.  Boston  &  M.  R.  Co.  73  N.  H.  568,  64  Atl.  194;  Ken- 
yon  V.  New  York  C.  &  H.  R.  R.  Co.  5  Hun,  479;  Bouwmeester  v.  Grand  Rapids  & 
I.  R.  Co.  63  Mich.  557,  30  N.  W.  337,— -holding  it  cannot  be  relied  on  as  a  de- 
fense where  action  of  defendant  is  wanton,  wilful,  or  reckless ;  Chicago  City  R.  Co. 
v.  Canevin,  72  111.  App.  81,  holding  there  can  be  no  recovery  for  injuries  caused 
by  negligence  of  a  defendant,  if  plaintiff's  own  negligence  contributed  in  any  de- 
gree to  the  injury;  Redford  v.  Spokane  Street  R.  Co.  15  Wash.  419,  46  Pac.  650; 
State  v.  Manchester  &  L.  R.  Co.  52  N.  H.  528, — holding  although  plaintiff  was 
negligent,  recovery  can  be  had  if  it  appears  that  the  negligence  of  the  defendant 
was  the  more  proximate  cause  of  the  injury;  New  Orleans,  J.  &  G.  N.  R.  Co.  v. 
Harrison,  48  Miss.  112,  12  A.  R.  356,  holding  railway  company  not  liable  for 
injuries  caused  by  negligence  of  its  servants  to  a  stranger  while  engaged  in  volun- 
tary service  of  uncoupling  its  cars,  if  by  his  negligence  he  contributed  to  the 
injury;  Hall  v.  Manchester,  40  N.  H.  410;  Noyes  v.  Boscawen,  64  N.  H.  361,  10 
A.  S.  R.  410.  10  Atl.  690;  Hearn  v.  Boston  &  M.  R.  Co.  67  N.  H.  320,  29  Atl. 
970;  Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  R.  Co.  62  N.  H.  159,-— as  to 
necessity  of  exercise  of  ordinary  care  on  part  of  person  injured. 

Cited  in  reference  note  in  72  A.  D.  720,  on  right  of  recovery  where  both 
parties  are  mutually  at  fault  in  negligence. 

—  Failure  to  avoid  perceived  danger. 

Cited  in  Omaha  Horse  R.  Co.  v.  Doolittle,  7  Neb.  481 «  holding  in  eaa^  of  mutual 
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negligence  the  plaintiff  is  entitled  to  recover,  unless  he  might,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  defendant's  negligence;  O'Brien  v. 
McGlinchy,  68  Me.  552,  holding  where  the  negligent  acts  of  the  parties  are  dis- 
tinct and  independent  of  each  other,  the  act  of  the  plaintiff  preceding  that  of  the 
defendant,  it  is  considered  that  the  plaintiff's  conduct  does  not  contribute  to  pro- 
duce the  injury  if,  notwithstanding  his  negligence,  the  injury  could  be  avoided 
by  use  of  ordinary  care  at  the  time  by  the  defendant. 
—  Venturing  ahead  on  dangerous  streets. 

Cited  in  Riest  v.  Goshen,  42  Ind.  339,  holding  in  action  against  city  for  injur-, 
ies  caused  by  defective  bridge  if  plaintiff  knew  of  the  condition  of  the  bridge 
when  he  drove  upon  it  he  could  not  recover. 
Negligence  as  question  of  fact. 

Cited  in  Newcomb  v.  Boston  Protective  Dept.  146  Mass.  596,  4  A.  S.  R.  354,  16 
N.  E.  555,  holding  what  is  a  contributing  cause  to  an  accident  is  usually  a 
question  for  the  jury,  to  be  determined  by  the  facts  in  the  particular  case; 
Daniels  v.  Lebanon,  58  N.  H.  284;  Haskell  v.  New  Gloucester,  70  Me.  305,— holding 
what  constitutes  ordinary  care  is  for  the  jury  to  determine  under  all  the  cir- 
cumstances of  the  case. 

Cited  in  reference  notes  in  78  A.  D.  186;  80  A.  D.  53,— on  whether  negligence 
question  of  law  or  fact;  90  A.  D.  54,  on  negligence  as  mixed  question  of  law  and 
fact 
»  Safety  of  street  for  travel. 

Cited  in  Koontz  v.  District  of  Columbia,  24  App.  D.  C.  50,  holding  it  is  question 
of  fact  for  jury;  O'Neil  v.  East  Windsor,  63  Conn.  150,  27  Atl.  237,  holding  the 
questions  of  the  duty  of  a  town  to  keep  its  highways  in  repair  and  of  a  traveler 
to  use  reasonable  care  are  questions  of  law,  but  the  question  in  any  particular 
case  whether  the  duty  has  been  performed  is  wholly  one  of  fact. 

Definition  of  negligence. 

Cited  in  reference  notes  in  74  A.   D.  469;    80  A.   D.   588, — on   definition  of 
"negligence." 
Duty  of  town  or  city  respecting  highways. 

Cited  in  Chapman  v.  Cook,  10  R.  I.  304,  14  A.  R.  686,  as  to  duty  of  towns  to 
keep  highways  in  repair;  Winship  v.  Enfield,  42  N.  H.  197,  holding  in  absence 
of  contributory  negligence,  town  is  liable  for  injury  caused  by  defect  in  highway. 

Cited  in  reference  notes  in  79  A.  D.  379,  on  liability  of  cities  and  towns  for 
injuries  by  defective  sidewalks,  streets,  and  highways;  88  A.  D.  644,  on  lia- 
bility for  injuries  received  from  defects  in  highway;  98  A.  D.  587,  on  duty  of 
cities  and  towns  to  keep  streets  and  highways  in  good  repair  and  safe  condition. 
lilability  for  injury  resulting  from  want  of  barrier  or  guard  on  street  or 
bridge. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Boteler,  38  Md.  568;  South  Omaha  v.  Cun- 
ningham, 31  Neb.  316,  47  N.  W.  930, — ^holding  if  person  make  an  excavation  so 
near  the  line  of  a  public  street  that  one  lawfully  passing  along  said  street  may 
accidentally  fall  into  it,  it  is  the  duty  of  the  person  making  such  excavation  to 
erect  barriers,  and  if  he  fails  to  do  so,  he  is  liable  to  one  falling  into  such 
excavation;  Hyatt  v.  Rondout,  44  Barb.  385,  holding  duty  of  municipality  to 
keep  highway  or  bridge  in  repair  extends  not  merely  to  the  floor  of  the  bridge  or 
road  bed  of  highway,  but  to  proper  guards  on  their  sides  or  borders  when  neces- 
sary for  safety  of  public;  Woodman  v.  Nottingham,  49  N.  H.  387,  6  A.  R.  526, 
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holding  the  want  of  a  sufficient  railing  upon  the  sides  of  a  bridge  or  public 

highway  when  necessary  for  the  security  of  the  traveler,  constitutes  a   legal 

defect  for  which  town  in  case  of  accident  is  liable ;.  Maxim  v.  Champion,  50 

Hun,  88,  4  N.  Y.  Supp.  515,  as  to  whether  failure  by  town  to  erect  barriers. 

on  retaining  wall  of  an  embankment  crossing  a  creek  in  a  ravine,  constituted 

negligence. 

Degree  of  care  required  of  traveller  on  highway. 

Cited  in  Clark  v.  Barrington,  41  N.  H.  44,  holding  he  is  bound  for  ordinary 
care  and  prudence  in  providing  a  suitable  horse,  carriage  and  harness,  but  for 
nothing  more;  Tucker  v.  Henniker,  41  N.  H.  317,  holding  traveler  is  bound  to 
exercise  only  ordinary  care  and  diligence  in  providing  himself  with  a  suitable 
horse,  carriage  and  harness,  and  if  a  defect  in  either  contribute  to  an  accident 
upon  a  dangerous  highway,  he  is  not  thereby  precluded  frotti  recovering  if  the* 
defeet  were  unknown  to  him  and  he  were  in  no  fault  for  not  knowing  it. 
liaw  of  the  road. 

Cited  in  Graves  v.  Shattuck,  35  N.  H.  257,  69  A.  D.  536,  holding  it  does  not 
apply  to  buildings  that  are  being  moved  through  a  public  highway. 
liiabllity  of  principal  for  wrongful  or  negligent  acts  of  agent. 

Cited  in  Brown  v.  Hannibal  &  St.  J.  R.  Co.  66  Mo.  588,  holding  him  liable  when 
agent  acts  within  course  of  his  employment. 
Burden  of  proof  of  negligence. 

Cited  in  Lisbon  v.  Lyman,  49  N.  H.  553,  as  to  its  being  on  plaintiff. 
»  Of  proving  that  injury  was  due  solely  to  fault  of  defendant. 

Cited  in  Harriman  v.  Moore,  74  N.  H.  277,  67  Atl.  225,  holding  it  unnecessary 
if  plaintiff's  own  conduct  in  no  way  contributed  to  injury. 
Degree  of  care  toward  animals  on  highway. 

Cited  in  Clark  v.  Boston  &  M.  R.  Co.  64  N.  H.  323,  10  Atl.  676,  as  to  degree  of 
care  required  toward  animals  on  highway. 

69  AM.  DEC.  551,  LADD  v.  WIGGIN,  85  N.  H.  421. 
Ck>nclu8iTeness  of  return  of  levy. 

Cited  in  reference  notes  in  77  A.  D.  460,  on  right  to  contradict  return  of 
levy  of  execution  on  real  property;  29  A.  S.  R.  165,  on  conclusiveness  of  return 
to  execution,  10  A.  S.  R.  280,  on  sufficiency  of  officer's  return  of  sale  to  pass 
debtor's  title  to  purchaser. 
Discharge  of  mortgage. 

Cited  in  Bunker  v.  Barton,  79  Me.  62,  1  A.  S.  R.  282,  8  AtL  253;  Buchanan  v. 
Balkum,  60  N.  H.  406, — ^holding  mortgage  can  only  be  discharged  by  payment  of 
debt  which  it  secures;  Wiley  v.  Boyd,  38  Ala.  625,  holding  payment  of  debt  is 
extinguishment  of  mortgage;  Enright  v.  Amsden,  70  Vt.  183,  40  AtL  37,  holding 
purchase  of  equity  of  redemption  does  not  discharge  mortgage  lien;  Avery  v. 
Hackley,  20  Wall.  407,  22  L.  ed.  385,  holding  a  valid  lien  is  not  divested  by  the 
mere  fact  of  the  holder  of  it  subsequently  taking  a  transfer  of  the  equity  of 
redemption  made  to  him  with  a  view  of  giving  him  a  preference  in  violation  of  the 
Bankrupt  Act. 

Cited  in  reference  notes  in  82  A.  D.  58,  on  discharge  or  release  of  mortgage; 
63  A.  S.  R.  467,  on  satisfaction  or  discharge  of  mortgage;  1  A.  S.  R.  288,  on 
mortgage  dischargeable  only  by  payment  or  release. 
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Merger  of  securities. 

Cited  in  Corwin  t.  CoIIett,  16  Ohio  St.  289,  holding  where  a  mortgagor,  holding 
the  equity  of  redemption  in  trust  wrongfully  conveys  the  mortgaged  premises 
to  the  mortgagee,  with  notice  of  the  trust  giving  him  new  security  for  the  debt 
and  the  cestui  que  trust  sets  the  conveyance  aside,  the  mortgage  does  not  merge  iu 
the  conveyance,  but  stands  for  the  security  of  the  mortgagee. 

Cited  in  reference  notes  in  76  A.  D.  250,  on  extinguishment  of  inferior  secur- 
ities by  securities  of  higher  nature ;  86  A.  D.  538,  on  when  merger  occurs  by  mort- 
gagee acquiring  equity  of  redemption. 
£frect  of  taking  subsequenl  security. 

Cited  in  Hammond  v.  Barker,  61  N.  H.  63,  holding  security  for  debt  not  ex- 
tinguished by  taking  of  subsequent  security  of  equal  degree. 
Written  obligation  as  payment  of  pre-existing  debt. 

Cited  in  Jones  v.  Rider,  60  N.  H.  462;  Moore  v.  Fitz,  69  N.  H.  672, — ^holding 
it  is  not  payment  unless  specially  agreed  to  be  received  as  such. 
Effect  of  avoidance  of  contract  upon  preiriousiy  existing  rights  of  parties. 

Cited  in  McClaskey  v.  O'Brien,  16  W.  Va.  791;  Leach  v.  Tilton,  40  N.  H.  473,— 
holding  it  restores  each  party  to  his  previous  existing  rights. 
—  Effect  of  recovery  by  assignee  in  bankruptcy  against  satisfied  creditor. 

Cited  in  Towle  v.  Lane,  61  N.  H.  686,  holding  the  recovery  of  judgment  fully 
satisfied  by  execution  extinguishes  the  payment  of  the  debt  and  reinstates  the 
obligation. 

Enforcement  of  mortgage  aftei*  abortive  discharge. 

Cited  in  Salvage  v.  Haydock,  68  N.  H.  484,  44  Atl.  696,  as  to  its  being  upheld 
when  justice  requires  it. 
Fraudulent  conveyances. 

Cited  in  Coolidge  v.  Melvin,  42  N.  H.  610,  holding  all  conveyances  with  a  secret 
trust  reserved  to  vendor,  are  fraudulent  and  void  as  to  creditors;  Ashuelot  Sav. 
Bank  v.  Frost,  19  Fed.  237,  holding  conveyance  in  lien  of  attachment  not  in 
fraud  of  creditors;  Locke  v.  New  England  Brick  Co.  73  N.  H.  492,  63  Atl.  178, 
holding  mortgage  of  personal  property  is  invalid  as  to  subsequent  attaching 
creditors  when  there  is  an  understanding  that  until  default  the  mortgagor  shall 
retain  possession  and  use  or  dispose  of  the  property  for  his  own  beoefit;  Stratton 
V.  Putney,  63  N.  H.  677,  4  Atl.  876,  holding  conveyance,  absolute  on  its  face  with 
a  secret  agreement  that  it  shall  be  reconveyed  upon  the  payment  of  a  certain 
sum  by  grantor  to  the  grantee,  is  void  as  to  creditors  of  grantor,  although  no 
fraud  was  actually  intended  by  the  parties;  Thompson  v.  Esty,  69  N.  H,  65,  45 
Atl.  666,  holding  under  statute  an  assignee  in  insolvency  cannot  avoid  a  sale 
by  the  debtor  made  in  good  faith  and  for  a  sufficient  consideration,  on  the  ground 
that  it  was  fraudulent  as  to  creditors  because  possession  of  property  was  re- 
tained by  vendor. 

Cited  in  reference  notes  in  72  A.  D.  384,  on  when  voluntary  conveyances  are 
fraudulent  as  to  subsequent  creditors;  73  A.  D.  179,  as  to  when  voluntary  con- 
veyances are  good  as  against  subsequent  creditors;  73  A.  D.  674,  as  to  when  con- 
veyances are  fraudulent  as  against  subsequent  creditors;  76  A.  D.  236,  on  effect 
of  grantee's  participation  in  conveyance  for  purpose  of  hindering,  delaying  or 
defrauding  creditors. 

Cited  in  note  in  31  L.R.A.  634,  on  reservation  of  benefits  to  grantor  as  indi- 
cating creditor's  participation  in  debtor's  fraudulent  intent 
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Limited  in  Fuller  v.  Griffith,  91  Iowa,  632,  60  N.  W.  247,  holding  absolute 
conveyance  intended  as  security  is  badge  of  fraud  as  to  creditors  but  the  trans- 
action is  not  ipso  facto  void  as  to  them. 
Who  may  sue  or  defend  on  account  of  usury. 

Cited  in  Pritchett  v.  Mitchell,  17  Kan.  355,  22  A.  R.  287;  Beach  v.  Guaranty 
Sav.  Asso.  44  Or.  530,  76  Pac.  16,  1  A.  &  E.  Ann.  Cas.  416;  Lee  v.  Teamster,  21 
W.  Va.  108,  45  A.  R.  649;  Gathercole  v.  Young,  61  N.  H.  121,— holding  defense  of 
usury  is  personal;  Pearson  v.  Gooch,  69  N.  H.  571,  45  AtL  406,  as'  to  the  right 
to  sue  on  account  of  usury  being  personal  in  its  nature. 

Cited  in  reference  note  in  87  A.  D.  599,  as  to  when  usury  may  be  set  up  in 
action  on  usurious  mortgage. 

Cited  in  note  in  81  A.  D.  358,  on  defense  of  usury  being  personal. 
Title  of  administrator  or  executor  to  assets  of  deceased. 

Cited  in  Pittsiield  v.  Exeter,  69  N.  H.  336,  41  Atl.  82,  holding  he  has  l^al  title; 
Kent  V.  Exeter,  68  N.  H.  469,  44  Atl.  607,  holding  title  vests  in  administrator 
as  trustee  for  the  heirs  and  creditors. 

Cited  in  reference  notes  in  88  A.  D.  308,  on  title  of  executor  or  administrator 
to  deceased's  assets;  88  A.  D.  308,  on  administrator's  right  to  assign  choses  in 
action;  72  A.  S.  R.  439,  on  executor's  right  to  corporation  stock. 

Cited  in  notes  in  78  A.  S.  R.  178,  on  general  power  of  executors  over  real 
property;  78  A.  S.  R.  179,  on  general  powers  of  executors  over  personal  estate. 
Nature  of  mortgage. 

Cited  in  Divoll  v.  Atwood,  41  N.  H.  446,  holding  under  statute  mortgage  and 
debt  are  on  same  footing  and  vulnerable  to  defense  of  usury;  Trustees  of  Dona- 
tions V.  Streeter,  64  N.  H.  196,  5  Atl.  845,  as  to  mortgagor  being  absolute  owner 
as  against  everyone  except  mortgagee. 

Cited  in  reference  note  in  78  A.  D.  718,  on  mortgage  as  chose  in  action  and 
mere  incident  of  debt. 
Rights  of  mortgagor  in  possession. 

Cited  in  note  in  7  L.R.A.  631,  on  rights  of  mortgagor  in  possession. 
Action  on  note  executed  to' administrator. 

Cited  in  reference  note  in  77  A.  D.  550,  as  to  who  may  sue  on  note  executed 
to  one  as  administrator. 

69  AM.  DEO.  560,  JOHNSON  y.  ATLANTIC  A  ST.  L.  R.  CO.  S5  N.  H. 

569. 
Measure  of  damages  for  injuries  due  to  construction  of  railroad. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston,  21  Ind.  App.  621, 
69  A.  S.  R.  385,  52  N.  E.  1008,  holding  law  presumes  that  landowners  have  re- 
ceived full  compensation  for  all  damages  resulting  from  construction  and  oper- 
ation of  railroad. 

Cited  in  reference  notes  in  73  A.  D.  329,  on  measure  of  damages  to  landowner 
for  injuries  to  land  by  construction  of  railroad  over  it;  94  A.  D.  106,  on  measure 
of  damages  of  landowner  for  injuries  to  land  by  construction  of  railroad 
thereon. 

Liability  of  railroad  company  for  damages  from  construction  of  road. 

Cited  in  reference  notes  in  80  A.  D.  794,  on  liability  of  railroad  for  damages 
for  taking  property  for  its  road;  94  A.  D.  106,  on  right  of  action  of  landowner 
against  railroad  company  for  injury  from  building  road  in  a  suitable  manner; 
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94  A.  D.  106,  on  privileges  and  rights  of  railroad  company  in  constructing  its 

road. 

—  From  improper  construction. 

Cited  in  Ohio  &  M.  R.  Co.  v.  Thillman,  143  111.  127,  36  A.  S.  R.  359,  32  N.  E. 
529,  holding  them  liable;  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  504,  12  A.  R. 
147,  as  to  question  of  necessary  care  in  construction  of  road  being  material  and 
for  the  jury. 

Cited  in  reference  notes  in  94  A.  D.  106,  on  liability  of  railroad  company  for 
improper  construction  of  road;  37  A.  S.  R.  562,  on  liability  of  railroad  company 
for  negligence  in  construction  of  road;  45  A.  S.  R.  910,  on  liability  for  injuries 
received  during  construction  of  railroad. 

liiability  for  obstructing  water  courses. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Andreesen,  62  Neb.  456,  87  N.  W.  167, 
holding  railroad  company  in  building  its  road  has  no  right  to  obstruct  natural 
water  courses  and  must  construct  a  culvert  or  drain  with  a  proper  grade  to  carry 
off  water;  Bassett  v.  Salisbury  Mfg.  Co.  43  N.  H.  569,  82  A.  D.  179,  holding  if 
owners  of  a  dam  on  a  water  course,  by  means  of  their  dam  obstruct  the  natural 
drainage  from  the  land  of  another,  to  his  actual  injury,  they  are  liable  therefor, 
although  his  land  is  not  situated  upon  the  watercourse  unless  such  obstruction 
was  caused  by  them  in  the  reasonable  use  of  their  own  land  or  privilege;  Gordon 
V.  International  Paper  Co.  72  N.  H.  346,  56  AtK  757,  as  to  common  law  liability 
of  railroad  company  for  flooding  lands;  Gilbert  y.  Savannah,  G.  &  N.  A.  R.  Co. 
69  Ga.  396,  holding  suitable  culverts  for  natural  waterflow  must  ordinarily  be 
made. 

Cited  in  reference  notes  in  73  A.  D.  329,  on  railroad  company's  right  to  over- 
flow land  in  construction  of  its  road;  73  A.  D.  331,  on  railroad  company's  lia- 
bility for  so  constructing  road  across  stream  as  to  overflow  lands  above;  94 
A.  D.  107,  on  duty  of  railroad  company  to  construct  drains  or  culverts;  11  A.  S.  R. 
736,  on  railroad's  liability  to  landowner  for  overflow  of  water  caused  by  roadbed. 

Cited  in  notes  in  4  A.  S.  R.  403,  on  damage  from  overflowing  land,  diverting 
stream,  etc.;  5  A.  S.  R.  538,  on  liability  of  railroad  for  obstructing  flow  of  water; 
21^  L.R.A.  604,  on  effect  of  civil  law  on  correlative  rights  to  obstruct  natural 
flow  of  surface  water  in  improving  property;  59  L.R.A.  867,  on  liability  for  injury 
by  damming  back  water  of  stream  by  railroad  bridge. 

Distinguished  in  O'Connor  v.  Fond  du  Lac,  A.  &  P.  R.  Co.  52  Wis.  526,  38 
A.  R.  753,  9  N.  W.  287,  holding  that  fact  that  a  railway  company,  in  construct- 
ing its  roadbed,  had  filled  up  an  artificial  ditch  on  the  land  by  which  surface  water 
was  conducted  from  plaintiff's  premises  to  river  and  had  thus  turned  back  the 
water  upon  said  premises,  was  no  ground  of  action. 

Rifirhts  of  public  in  way  by  eminent  domain. 

Cited  in  Bigelow  v.  Whitcomb,  72  N.  H.  473,  65  L.R.A.  676,  57  Atl.  680,  holding 
it  has  no  right  to  appropriate  trees  standing  within  limits  of  highway  but  upon 
land  not  required  for  accommodation  of  actual  travel. 

Damages  in  eminent  domain. 

Cited  in  reference  notes  in  74  A.  D.  249,  on  measure  of  damages  in  eminent 
domain;  75  A.  D.  616,  on  mode  of  ascertaining  compensation  to  owner  of  land 
taken  for  public  use. 

Cited  in  note  in  88  A.  D.  116,  on  damages  in  eminent  domain  cases. 
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Right  of  municipality  to  license  or  maintain  nuisance. 

Cited  in  note  in  16  E.  R.  C.  581,  on  right  of  municipal  corporation  to  license  or 
maintain  nuisance. 

60  AM.  DEC.  565,  TINSMAN  t.  BEIiVIDERE:  DEIiAWARE  R.  CO.   26 

N.  J.  li.   148. 
Liability  for  acts  done  under  franchise  or  in  public  seririce. 

Cited  in  McAndrews  v.  CoUerd,  42  N.  J.  L.  189,  36  A.  R.  508;  Rudder  v. 
Koopman,  116  Ala.  332,  37  L.R.A.  489,  22  So.  601,— holding  the  legislative 
protection  to  a  private  corporation  does  not  extend  to  damages  arising  from  a 
legalized  nuisance;  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  504,  12  A.  R.  147, 
holding  the  charter  should  not  be  construed  as  evincing  a  legislative  intent  to 
authorize  injury  to  private  property,  or  relieve  from  liability  in  a  common  law 
action;  Quinn  v.  Paterson,  27  N.  J.  L.  35,  holding  acts  done  in  the  execution 
of  a  public  trust  and  for  public  benefit,  within  limits  of  street,  does  not  render 
party  liable  to  one  fronting  on  street;  Alexander  v.  Milwaukee,  16  Wis.  248; 
Trenton  Water  Power  Co.  v.  RaflF,  36  N.  J.  L.  335, — holding  where  work  done  is 
for  the  benefit  of  a  party  with  private  capital,  the  liability  attaches  though 
the  public  be  benefited. 

Cited  in  reference  notes  in  72  A.  D.  295,  on  liability  of  corporations  in  tort;  * 
31  A.  S.  R.  850,  on  liability  of  corporations  for  ultra  vires  acts. 

Cited  in  notes  in  80  A.  D.  501,  on  corporation's  liability  to  make  compensation 
for  injuries  to  private  individuals  in  exercising  right  of  eminent  domain; 
4  A.  S.  R.  405,  on  what  constitutes  damage  for  public  use  for  which  compensa- 
tion must  be  made;  1  L.R.A. (N.S.)  51,  on  effect  of  legislative  authority  on  lia- 
l)ility  for  private  nuisance;  1  L.R.A.(N.S.)  66,  on  railroad  charter  as  con- 
ferring no  immunity  from  liability  for  injuries  from  location  and  construction 
of  road ;  1  E.  R.  C.  667,  on  right  of  action  for  damage  necessarily  resulting  from 
exercise  of  statutory  powers. 
Xiability  of  corporation  for  acts  of  servants. 

Cited   in   reference  notes  in  87   A.   D.  400,  on   liability  of  corporations  for 
^wrongful  acts  of  servants;  00  A.  D.  664,  on  liability  of  corporation  for  acts  of 
its  agents  or  servants. 
Construction  of  statutes. 

Cited  in  reference  notes  in  95  A.  D.  152,  on  construction  of  statutes;  97 
A.  D.  428,  on  construction  of  statutes  in  derogation  of  common  law;  73  A.  D. 
176,  as  to  when  rights  and  liabilities  at  common  law  are  not  affected  by  statu- 
tory enactments;  72  A.  S.  R.  552,  on  abrogation  of  common  law  by  enactment 
of  statute. 
Private  status  of  corporation  exercising  public  functions. 

Cited  in  New  York  C.  &  H.  R.  R.  Co.  v.  Metropolitan  Gaslight  Co.  63  N.  Y. 
326  (affirming  5  Hun,  201),  holding  the  fact  that  a  gas  company  furnishes  gas 
to  light  the  public  streets  does  not  make  it  public;  State  ex  rel.  Mickey  v. 
Reneau,  75  Neb.  3,  106  N.  W.  451,  holding  fact  that  condemnation  proceedings 
were  instituted  by  corporation  for  a  public  purpose  does  not  affect  state's  lien 
on  the  land  for  taxes. 

Cited  in  reference  notes  in  37  A.  D.  238;  81  A.  D.  552, — as  to  what  is  public 
corporation. 
"What  are  municipal  corporations. 

Cited  in  reference  note  in  40  A.  S.  R.  126,  on  what  are  municipal  corporationB. 
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Power  of  legislature  over  municipal  corporations. 

Cited  in  Williamson  v.  New  Jersey,  130  U.  S.  189,  32  L.  ed.  916,  9  Sup.  Ct. 
Rep.  453  (affinning  44  N.  J.  L.  165),  holding  the  power  of  a  legislature  over 
a  corporation  created  for  the  purpose  of  self  government  is  supreme. 

Cited  in  reference  notes  in  74  A.  D.  595,  on  legislative  control  over  municipal 
charters,  rights,  and  privileges;  84  A.  D.  141,  on  legislative  power  over  corporate 
charters;  86  A.  D.  193,  as  to  when  provisions  in  corporate  charters  are  con- 
tracts which  cannot  be  impaired;  96  A.  D.  596,  on  power  of  legislature  to  control 
municipal  corporations;  6  A.  S.  R.  319,  on  legislature's  right  to  exercise 
sovereign  control  over  mimicipal  corporations;  40  A.  S.  R.  127,  on  whether 
municipal  corporation  franchises  are  vested  rights. 
Wlmt  is  admitted  by  demurrer. 

Cited  in  reference  notes  in  62  A.  S.  R.  316,  on  what  admitted  by  demurrer; 
97  A.  D.  236,  on  what  facts  admitted  by  demurrer;  3  A.  S.  R.  594,  on  demurrer 
as  admitting  all  well  pleaded  facts. 
lilabiltty  for  deflection  of  water  in  construction  of  public  works. 

Cited  in  Costigan  v.  Pennsylvania  R.  Co.  54  N.  J.  L.  233,  23  Atl.  810,  holding 
a  corporation  liable  in  damages  for  increasing  pressure  on  complainant's  land 
though  the  construction  of  embankment  was  a  lawful  act;  Pickens  v.  Coal 
River  Boom  &  Timber  Co.  51  W.  Va.  445,  90  A.  S.  R.  819,  41  S.  E.  400,  holding 
one  erecting  a  boom  in  such  close  proximity  to  a  mill  as  to  injure  water  power, 
liable  to  the  mill  owner  for  the  damages  resulting. 

Cited  in  notes  in  4  A.  S.  R.  403,  on  damage  from  overflowing  land,  diverting 
stream,  etc;  40  L.R.A.  601,  on  right  of  owner  of  upland  to  access  to  navigable 
water. 
Liability  of  public  officers  for  tlieir  acts. 

Cited  in  reference  notes  in  90  A.  D.  729,  as  to  liability  of  public  officers, 
other  than  judicial,  for  their  acts  in  absence  of  malice;  49  A.  8.  R.  348,  on 
private  actions  for  breach  of  public  duty. 

«9  AM.  DEC.  580,  INSUSE  T.  FLAGG,  26  N.  J.  Ij.  S68. 
Necessity  of  swearing  arbitrators  before  award. 

Cited  in  Hepburn  v.  Jones,  4  Colo.  98,  holding  a  valid  award  cannot  be  made 
if  arbitrators  or  any  one  of  them  fail  to  take  the  oath  prescribed. 

Distinguished  in  Day  v.  Hammond,  57  N.  Y.  479,  15  A.  R.  522,  holding  failure 
to  take  oath  an  irregularity  that  may  be  waived. 

Disapproved  in  Kankakee  &  S.  W.  R.  Co.  v.  Alfred,  3  111.  App.  511,  holding 
parties  may  waive  the  statutory  requirement  that  arbitrators  be  sworn;  Par- 
dridge  v.  Ryan,  134  111.  247,  25  N.  E.  627,  holding  the  appearance  of  parties 
before  auditor  and  examination  of  witnesses  without  objection  that  auditor  has 
not  been  sworn  as  required  by  statute,  constitutes  a  waiver;  Glass-Pendery 
Consol.  Min.  Co.  v.  Meyer  Min.  Co.  7  Colo.  51,  1  Pac.  443,  holding  an  objection 
made  after  an  award  that  one  of  the  arbitrators  was  absent  comes  too  late 
where  party  knew  of  the  absence  and  made  no  objection  to  proceeding  without 
him. 

69  AM.  DEC.  584,  CARRON  ▼.  BfARTIN,  26  N.  J.  L.  594. 
Power  oirer  streets. 

Cited  in  State,  Terhune,  Prosecutor,  v.  Passaic,  41  N.  J.  L.  90,  holding  power 
Am.  Dec.  Vol.  IX.— 79. 
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of  city  council  in  matters  of  street  improvements  legal   only   when   in   Btrict 
conformity  to   authority  given;    State,   Breninger,  Prosecutor,   v.  Belvidere,  44 
N.  J.  L.  350,  holding  such  power  must  emanate  from  the  creating  body. 
Showing  of  Jurisdiction  in  record  of  special  tribunals. 

Cited  in  Nixon  v.  Ruple,  30  N.  J.  L.  58,  holding  special  tribunals  should 
show  all  jurisdictional  facts  upon  the  face  of  their  record. 

Cited  in  reference  note  in  92  A.  D.  374,  on  whether  presumptions  prevail 
in  favor  of  jurisdiction  of  inferior  and  limited  courts.  « 

Procedure  and  record  necessary  to  validity  of  local  assessments  and  sale 
tliereunder. 

Cited  in  State,  Fleischauer,  Prosecutor,  v.  West  Hoboken,  40  N.  J.  L.  109,. 
setting  aside  sale  of  land  for  taxes  by  a  city  where  all  the  legal  conditions 
precedent  do  not  appear  as  having  been  performed;  State  v.  Trenton,  36  N. 
J.  L.  499;  Paret  v.  Bayonne,  39  N.  J.  L.  569;  State,  Baxton,  Prosecutor,  v. 
Jersey  City,  36  N.  J.  L.  188, — holding  the  requirement  of  the  statute  prescribing 
the  procedure  to  enforce  sale  of  land  for  taxes  or  assessments  must  be  strictly 
complied  with;  State,  Pope,  Prosecutor,  v.  Union,  j32  N.  J.  L.  343,  holding 
where  there  was  no  application  for  the  contemplated  improvement  as  the  law 
required,  the  ordinance  should  be  set  aside  where  proceeded  against  directly; 
State,  Woodruff,  Prosecutor,  v.  Orange,  32  N.  J.  L.  49,  holding  an  assessment 
bad  where  it  does  not  appear  upon  the  face  of  the  proceedings  that  notice  was 
given  of  meeting  of  commissioners  to  hear  parties  affected;  Phillips  v.  Hudson^ 
31  N.  J.  L.  143,  holding  the  neglect  to  give  notice  required  in  sale  of  land 
for  street  improvements  renders  the  purchaser's  title  invalid;  State,  Brinley, 
Prosecutor,  v.  Perth  Amboy,  29  N.  J.  L.  259,  holding  that  an  ordinance  for  building 
a  sewer  without  the  notice  to  interested  parties  required  by  charter  is  void 
and  no  assessments  can  be  made  under  it;  Dinsmore  v.  Westcott,  25  N.  J. 
Eq.  470,  holding  there  is  no  title  conveyed  where  warrant  is  issued  to  and 
deed  made  by  a  person  not  authorized  to  so  act;  Mulligan  v.  Smith,  59  Cal. 
206,  sustaining  the  right  to  resist  payment  of  tax  levied  for  opening  an 
avenue  without  a  petition  from  a  majority  of  owners  of  frontage  as  required  by 
statute. 
—  Review  of  proceedinfirs. 

Cited  in  State,  Evans,  Prosecutor,  v.  Jersey  City,  35  N.'  J.  L.  381,  holding 
defective  proceedings  upon  which  sales  of  land  for  assessments  were  made  can 
not  be  questioned  collaterally  but  must  be  reviewed  directly  by  certiorari: 
State,  Gregory,  Prosecutor,  v.  Jersey  City,  34  N.  J.  L.  390,  sustaining  juris- 
diction of  court  to  review  proceedings  of  municipal  corporations  where  judicial 
or  quasi  judicial  in  their  nature. 
Review  of  void  municipal  proceedings. 

Cited  in  Morris  Canal  &  Bkg.  Co.  v.  Jersey  City,  12  N.  J.  L.  252,  holding 
there  are  exceptions  to  the  general  rule  that  a  court  of  equity  is  not  the  proper 
tribimal  to  correct  errors  of  inferior  tribunals. 
Scope  and  office  of  certiorari. 

Cited  in  Re  Wilson,  32  Minn.  145,  19  N.  W.  723,  holding  a  purely  legislative 
act,  as  such,  cannot  be  reviewed  on  certiorari;  State,  Winsor,  Prosecutor,  v.. 
Brown,  31  N.  J.  L.  355,  holding  a  certiorari  cannot  be  used  to  bring  certificate 
of  incorporation  of  school  district  before  court  to  determine  legal  existence  of 
such  corporation;    State,  Cavanagh,  Prosecutor,  v.   Bayonne,  63  N.  J.  L.   176,. 
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43  Atl.  442,  holding  ordinarily  court  will  extend  the  aid  of  prerogative  writ 
of  certiorari  in  order  to  remove  the  cloud  of  void  municipal  action  prejudicial 
to  a  prosecutor. 
Powers  of  municipal  corporation. 

Cited  in  Parkersburg  Gas  Co.  v.  Parkersburg,  30  W.  Va.  435,  4  S.  E.  650, 
holding  neither  the  municipal  corporation  nor  its  officers  can  do  any  act  or  incur 
any  liability  not  authorized  by  the  charter^  Marshall  &  B.  Co.  v.  Nashville, 
109  Tenn.  495,  71  S.  W.  815  (dissenting  opinion),  on  the  liability  of  a  city 
where  acting  outside  charter. 

Cited  in  reference  notes  in  72  A.  D.  97,  on  limited  powers  of  municipal  cor- 
poration; 80  A.  D.  730,  on  powers  of  municipal  corporation. 

Cited  in  notes  in  34  A.  D.  628,  on  general  limitations  on  power  of  munici- 
pality to  pass  ordinances;  81  A.  D.  107,  on  municipality's  powers;  2  A.  S.  R. 
93,  on  powers  of  municipal  corporations  regarding  appropriation  of 'public  funds; 
1  L.R.A.  169,  on  power  and  authority  of  mimicipal  corporations;  36  L.R.A. 
600,  on  extent  of  municipal  power  to  prevent  or  abate  nuisances. 
Effect  of  want  of  Jurisdiction. 

Cited  in  reference  notes  in  97  A.  D.  381,  on  validity  of  act  of  judicial  nature 
when  attempted  by  court  without  jurisdiction;  36  A.  S.  R.  754,  on  effect  of 
want  of  jurisdiction;  39  A.  S.  R.  331,  on  effect  of  proceedings  without  juris- 
diction. 

69  AM.  DEC.  591,  ROBINSON  t.  DAVIS,   11  N.  J.  EQ.   302. 
Judgment  as  evidence  of  debt. 

Cited  in  Moore  A  H.  Hardware  Co.  v.  Curry,  106  Ala.  284,  18  So.  46,  holding 
a  judgment  conclusive  evidence  of  the  debt  as  to  other  creditors  of  the  judg- 
ment creditor,  in  the  absence  of  fraud. 

Cited  in  reference  note  in  72  A.  D.  641,  on  use  of  decree  to  defraud  creditors 
not  parties  to  suit. 

Cited  in  note  in  23  A.  S.  R.  118,  on  collateral  attacks  upon  judgments. 
Proper  parties  defendant  In  suit  to  set  aside  fraudulent  transaction. 

Cited  in  Florida  Land  Rock  Phosphate  Co.  v.  Anderson,  50  Fla.  501,  39  So. 
392,  holding  in  a  suit  to  clear  title  from  a  fraudulent  conveyance,  the  parties 
executing  the  conveyance  are  necessary  parties;  Miller  v.  Jamison,  24  N.  J. 
Eq.  41,  holding  parties  participating  in  fraudulent  conveyances  are  proper  par- 
ties defendant;  Importers'  &  T.  Nat.  Bank  v.  Littell,  41  N.  J.  Eq.  29,  2  Atl. 
785,  holding  a  complainant  in  a  creditor's  bill  may  make  everyone  participating 
in  a  fraud  a  party  for  the  purpose  of  discovery;  Johnston  v.  Little,  141  Ala. 
382,  37  So.  592,  holding  a  person  to  a  fraudulent  transaction  may  be  ipade  a 
defendant,  in  equity,  though  he  had  no  interest  in  the  suit. 

69  AM.  DEC.  595,  IZARD  T.  BODINE,   1 1  N.  J.  EQ.  403. 
Liability  of  cotenants  to  account. 

Cited  in  Bird  v.  Bird,  15  Fla.  424,  21  A.  R.  296,  holding  mere  occupancy 
by  one  tenant  in  common  involves  no  liability  to  account  to  another  tenant  in 
common;  Kean  v.  Connelly,  25  Minn.  222,  33  A.  R.  458;  Israel  v.  Israel,  30 
Md.  120,  96  A.  D.  571, — ^holding  one  cannot  be  held  liable  for  use  and  occupancy 
unless  there  has  been  an  actual  ouster;  Sailer  v.  Sailer,  41  N.  J.  Eq.  398,  5 
Atl.  319,  holding  there  must  be  something  more  than  mere  occupancy  on  the 
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one  hand  and  forbearance  on  the  other  to  render  eotenant  liable;  Almy  v. 
Daniels,  15  R.  I.  312,  4  Atl.  753,  holding  where  a  tenant  in  common  excludes 
his  eotenant  from  all  use  and  benefit  of  one  half  the  common  property  and 
erects  a  permanent  building  thereon  he  may  be  made  to  account;  Hammond  v. 
Cronkright,  47  N.  J.  Eq.  447,  20  Atl.  847,  holding  a  mother  and  infant  children 
having  exclusively  occupied  and  enjoyed  farm  for  five  years  after  death  of 
testator  must  account  to  a  daughter  for  profits  on  her  part  for  that  time. 

Cited  in  reference  notes  in  73  A.  D.  79,  on  liability  of  cotenants  to  account; 
69  A.  S.  R.  559,  on  accounting  by  eotenant. 

Cited  in  notes  in  52  A.  S.  R.  926,  on  eotenant 's  duty  to  account  for  use  or 
occupancy,  no  rents  being  received;  52  A.  S.  R.  929,  on  cotenant's  liability  to 
others  during  exclusive  or  adverse  holding;  28  L.R.A.  829-831,  on  liability  of 
cotenants  to  account  for  use  and  occupation  and  rents  and  profits;  28  L.R.A. 
833,  on  liability  of  cotenants  to  account  for  use  and  occupation  and  rents  and 
profits  in  case  of  ouster;  28  L.R.A.  840,  841,  on  statutory  action  of  account 
against  eotenant  for  use  and  occupation  and  rents  and  profits;  28  L.R.A.  854, 
as  to  when  eotenant  is  liable  for  rental  value  of  premises;  1  E.  R.  C.  455-457, 
on  accounts  between  tenants  in  common. 

Distinguished  in  Tyler  v.  Cartwright,  40  Mo.  App.  378,  holding  a  eotenant 
bound  to  account  wherr  he  holds  a  position  of  trust  toward  one  of  the  cotenants. 
—  As  to  profits  realized. 

Cited  in  Coleman's  Appeal,  62  Pa,  252,  holding  as  to  fructus  industriales 
a  tenant  in  common  who  has  sole  enjoyment  and  makes  a  profit  from  the  whole 
receives  nothing  more  than  he  may  justly  claim;  Edsall  v.  Merrill,  37  N.  J. 
Eq.  114,  holding  a  eotenant  who  takes  possession  of  the  whole  premises  and 
uses  them  as  his  own  thereby  making  a  profit  is  bound  to  account  to  his  co- 
tenants;  Le  Barren  v.  Babcock,  46  Hun,  598,  holding  this  does  not  include  the 
value  of  the  use  or  product  devoted  to  his  own  use. 

Cited  in  reference  notes  in  73  A.  D.  555,  as  to  when  tenant  in  common  is 
liable  to  account  in  equity  for  rents  and  profits;  80  A.  D.  534,  on  liability  of 
tenant  in  common  to  eotenant  for  share  of  profits;  4  A.  S.  R.  733,  on  liability 
of  eotenant  in  possession  for  rents  and  profits. 

Cited  in  notes  in  14  A.  D.  587,  on  action  by  one  eotenant  against  another  for 
rents  and  profits;  29  A.  D.  485,  on  trespass  by  one  eotenant  against  another 
for  mesne  profits;  78  A.  D.  666,  on  liability  of  cotenants  to  account  for  rents 
and  profits  and  for  use  and  occupation  of  common  property;  52  A.  S.  R.  925, 
on  one  cotenant's  duty  to  account  to  other  eotenant  for  rents  received;  28 
L.R.A.  848,  on  liability  of  cotenants  to  account  for  rents  received;  28  L.R.A. 
858,  on  liability  of  eotenant  to  account  for  mesne  profits. 

Distinguished  in  McCord  v.  Oakland  Quicksilver  Min.  Co.  64  Cal.  134,  49  A. 
R.  686,  27  Pac.  863,  holding  waste  not  proper  action  for  accounting. 
What  constitutes  ouster  of  eotenant. 

Cited  in  reference  notes  in  74  A.  D.  61;  77  A.  D.  623;  79  A.  D.  656, — on 
what  constitutes  ouster  of  eotenant;  90  A.  D.  454,  as  to  what  constitutes 
adverse  possession  and  ouster  of  tenant  in  common* by  eotenant;  2  A.  S.  R.  284, 
on  ouster  and  adverse  possession  between  cotenants. 

69  AM.  DEC.  598,  CAMPBELL  ▼.  GARDNER,  11  X.  J.  EQ.  423. 
Power  of  equity  to  set  aside  Judicial  sale. 

Cited  in  National  Bank  y.  Sprague,  21  N.  J.  Eq.  458,  holding  equity  acta 
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upon  proper  application  to  set  aside  sales  made  by  their  officers,  as  where 
there  is  an  unlawful  combination  to  suppress  competition;  Hayes  v.  Stiger,  29 
N.  J.  Eq.  196,  holding  the  power  of  court  to  set  .aside  sale  for  mistake,  not 
result  of  purchaser's  own  negligence,  is  unquestionable;  International  Wood  Co. 
V.  National  Assur.  Co.  99  Me.  415,  105  A.  S.  R.  288,  59  Atl.  644,  2  A.  &  E. 
Ann.  Cas.  356,  holding  a  court  of  equity  has  power  to  set  aside  sale  and  restrain 
officers  from  delivering  deed  to  purchaser. 

—  Ground  for  setting  aside  and  resale. 

Cited  in  Morrisse  v.  Inglis,  46  N.  J.  Eq.  306,  19  Atl.  16;  Cline  v.  Prall,  27 
N.  J.  Eq.  416, — holding  offers  to  pay  more  than  property  brought  at  sale  are  no 
ground  for  setting  aside  sale  in  themselves;  Woodward  v.  Bullock,  27  N.  J. 
Eq.  507,  holding  surprise  or  misapprehension,  created  by  the  conduct  of  the 
purchaser  or  officers  conducting  sale,  ground  for  setting  aside  sale;  Marlatt 
V.  Warwick,  18  N.  J.  Eq.  108,  holding  equity  will  set  aside  a  sale  by  sheriff 
where  property  sold  for  an  inadequate  price  and  where  mortgagor  acted  under 
the  belief  that  property  was  being  bought  in  for  himself;  Aldrich  v.  Wilcox,  10 
R.  I.  405,  setting  aside  sale  by  reason  of  inadequate  consideration  where  fraud 
was  practiced;  Graffam  v.  Burgess,  117  U.  S.  180,  29  L.  ed.  839,  6  Sup.  Ct.  Rep. 
686,  holding  sale  will  not  be  set  aside  for  inadequacy  of  price  unless  so  great 
as  to  shock  the  conscience,  or  where  additional  circumstances  appear  as  against 
it;  Mound  City  Mut.  L.  Ins.  Co.  y.  Hamilton,  3  Tenn.  Ch.  228,  holding  the  most 
rigid  rules  in  regard  to  rights  of  purchasers  are  made  to  yield  to  the  application 
of  infants  to  whom  no  negligence  can  be  Imputed;  The  Sparkle,  7  Ben.  528, 
Fed.  Cas.  No.  13,207,  holding  an  admiralty  court  will  set  aside  sale  where  fraud 
or  misconduct  appears  in  any  person  connected  with  the  sale;  Stuart  v.  Gay,  127 
U.  S.  518,  32  L.  ed.  191,  8  Sup.  Ct.  Rep.  1279,  holding  court  may  order  a  resale 
of  mortgaged  property  upon  a  rule  to  purchaser  to  show  cause,  he  having 
defaulted;  Mutual  L.  Ins.  Co.  v.  Goddard,  33  N.  J.  Eq.  482,  holding  sale  may 
be  vacated  to  let  in  a  defense. 

Cited  in  reference  notes  in  83  A.  D.  112,  on  circumstances  under  which  chan- 
cery will  set  aside  execution  sales;  84  A.  D.  385,  on  when  judicial  sale  will  be 
set  aside;  5  A.  S.  R.  22,  on  grounds  for  setting  aside  judicial  sale;  20  A.  S.  R. 
507,  on  setting  aside  judicial  sale  and  ordering  resale. 

Cited  in  note  in  40  L.  ed.  U.  S.  721,  on  setting  aside  judicial  sale  for  fraud, 
irregularity,  accident,  mistake,  or  inadequacy  of  price. 

Setting  aside  sale  on  petition. 

Cited  in  Meyer  v.  Bishop,  27  N.  J.  Eq.  141,  holding  sale  may  be  set  aside  on 
petition  where  complainant  under  foreclosure  proceedings  is  the  purchaser; 
Cawley  v.  Leonard,  28  N.  J.  Eq.  467,  holding  where  no  new  rights  have  inter- 
vened  order  opening  a  decree  may  be  made  on  petition;  Mutual  L.  Ins.  Co.  \r. 
Sturges,  33  N.  J.  Eq.  328,  holding  fact  that  the  sheriff's  sale  had  been  perfected 
by  delivery  of  deed  is  not  an  insuperable  bar  to  the  vacation  of  the  proceedings 
on  petition;  Sayre  v.  Elyton  Land  Co.  73  Ala.  85,  holding  proceedings  may  be 
by  petition  unless  the  peculiar  circumstances  render  it  necessary  proceedings 
and  issues  be  put  in  more  formal  and  permanent  shape. 

Grounds  for  opening  decree  or  order. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Sturges,  32  N.  J.  Eq.  678,  holding  court  will 
open  a  decree,  regularly  obtained  by  default,  even  after  enrollment  where  mis- 
take, accident  or  surprise  is  the  defense. 
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Right  of  judicial  purchaser  to  merchantable  title. 

Cited  in  Boorum  v.  Tucker,  51  N.  J.  Eq.  135,  26  Atl.  456,  holding  court  will 
deal  with  purchaser  upon  equitable  principles  though  he  must  be  content  with 
such  title  as  the  proceedings  give  him. 
Reimbursement  of  purchaser  on  annulling  Judicial  sale. 

Cited  in  note  in  69  L.R.A.  41,  on  reimbursement  of  purchaser  on  annulling 
judicial  or  execution  sale. 

69   AM.   DEO.   606,   FAIRCUIIiD  t.   OGDENSBURGH,   G.   A  R.  R.   CO. 

15  N.  Y.  337. 
Promissory  notes  in  form  of  order. 

Cited  in  Almy  v.  Winslow,  126  Mass.  342,  holding  instrument  in  following 
form  "on  demand  with  interest  please  pay  J.  S.  or  order  fifty-five  dollars"  a 
promissory  note. 

—  Instrument  in  form  of  order  on  drawer. 

Cited  in  Com.  y.  Butterick,  100  Mass.  12,  holding  an  order  for  payment  of 
money  drawn  by  a  person  on  himself  payable  to  his  own  order  and  by  himself 
accepted  and  indorsed,  may  be  properly  described  in  an  indictment  as  a  bill  of 
exchange. 

—  Municipal  and  corporation  warrants  on  treasurer. 

Cited  in  Clark  v.  Des  Moines,  19  Iowa,  199,  87  A.  D.  423,  holding  warrants 
drawn  by  proper  officers  of  a  municipal  corporation  on  the  treasurer  thereof 
are  not  bills  of  exchange,  but  are,  in  legal  effect,  promissory  notes  of  the  cor- 
poration; Read  v.  Buffalo,  67  Barb.  526,  holding  instrument  signed  by  mayor 
and  clerk,  and  countersigned  by  comptroller,  addressed  to  treasurer  directing 
payment  out  of  certain  fund  when  collected  is  a  non-negotiable  promissory 
note;  Spooner  v.  Rowland,  4  Allen,  485,  holding  an  order  upon  secretary  of 
an  insurance  company,  payable  at  sight,  drawn  by  its  duly  authorized  agent, 
and  given  and  received  in  full  satisfaction  for  loss  under  a  policy  had  effect 
of  promissory  note  of  company  and  operated  as  payment  of  loss;  Clark  v.  Lake 
Ave.  Permanent  Sav.  &  Loan  Asso.  48  N.  Y.  S.  R.  189,  20  N.  Y.  Supp.  363, 
holding  instrument  directing  treasurer  of  corporation  to  pay  to  order  of  F. 
$1,651.50  *'for  8.  loan"  signed  by  president  and  secretary  and  countersigned 
"Correct  F."  is  an  accepted  draft,  transferable  by  indorsement  and  delivery; 
National  F.  Ins.  Co.  v.  Eastern  Bldg.  &  L.  Asso.  65  Neb.  483,  91  N.  W.  482; 
Fink  V.  Canyon  R.  Co.  5  Or.  301, — ^holding  orders  by  corporation  on  itself  to 
pay  amounts  indicated  to  bearer,  promissory  notes;  Bull  v.  Sims,  23  N.  Y.  570, 
holding  statement  in  written  warrant  of  a  municipal  corporation  for  payment 
of  a  certain  sum  that  same  is  payable  ''out  of  any  funds  not  specially 
appropriated"  and  "chargeable  to  general  city  fund"  does  not  deprive  instnunent 
of  the  character  of  a  negotiable  promissory  note. 

Cited  in  reference  note  in  83  A.  D.  306,  on  nature  of  order  drawn  by  president 
on  treasurer  of  corporation  and  necessity  for  proof  of  demand. 
Requisites  of  promissory  note. 

Cited  in  Wright  v.  Irwin,  33  Mich.  32,  holding  statement  in  note  as  to  how 
party  who  was  to  receive  the  money  was  to  employ  it  did  not  change  character 
of  note ;  Oatman  v.  Taylor,  29  N.  Y.  649,  on  the  nature  of  obligation  reciting  what 
the  money  was  for  and  referring  to  other  papers  in  that  respect. 

Cited  in  reference  notes  in  71  A.  D.  699,  on  essential  qualities  of  bilh*  or 
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notes  and  test  of  negotiability;  76  A.  D.  745,  on  necessity  that  promissory  note 

1>e  for  specific  sum. 

What  are  bills  of  exchange. 

Cited  in  reference  note  in  16  A.  S.  R.  721,  on  what  are  not  bills  of  exchange. 
Necessity  of  presentment  of  draft  or  non-negrotlable  note. 

Cited  in  Smith  v.  Unangst,  20  Misc.  564,  46  N.  Y.  Supp.  340,  holding  it 
necessary  and  that  there  was  evidence  of  presentment  in  the  case  to  take  it  to 
the  jury;  Mobley  v.  Clark,  28  Barb.  390,  holding  draft  drawn  by  agent  of  a 
-corporation  upon  the  corporation  in  favor  of  plaintiff  for  the  amount  of  a 
protested  draft  previously  drawn  by  such  agent  in  plaintiff's  favor  and  then 
held  by  him,  need  not  be  presented  for  payment. 

Cited  in  reference  note  in  73  A.  D.  203,  as  to  whether  demand  is  necessary 
on  non -negotiable  note. 

Cited  in  note  in  8  A.  D.  404,  on  necessity  of  averring  and  proving  demand 
in  action  on  bill  payable  in  particular  place. 
—  Of  order  by  one  corporate  officer  on  another. 

Cited  in  Indiana  &  I.  C.  R.  Co.  v.  Davis,  20  Ind.  6,  83  A.  D.  303,  holding  it 
unnecessary. 
Place  of  demand. 

Cited  in  Commercial  Nat.  Bank  v.  Chicago,  M.  &  St.  P.  R,  Co.  45  Wis.  172, 
holding  in  an  action  upon  a  demand  payable  at  a  particular  place  and  not  else- 
where it  is  not  necessary  for  the  plaintiff  to  show  a  demand  at  the  place 
named. 

Frivolous  pleading- 
Cited  in  Goldstein  v.  Krause,  2  Idaho,  294,  13  Pac.  232,  holding  an  answer 

taking  issue  only  on  an  immaterial  issue  of  the  complaint  is  frivolous. 

Negotiability  of  note  payable  in  specific  articles. 

Cited  in  reference  note  in  71  A.  D.  731,  on  non-negotiability  of  note  payable 

in  specific  articles. 

69  AM.  DEC.  609,  CHENEY  T.  ARNOTiD,   15  N.  Y.  345. 
Common  law  marriage. 

Cited  in  Applegate  v.  Applegate,  45  N.  J.  Eq.  116,  17  Atl.  293;  Van  Tuyl  v. 
Van  Tuyl,  8  Abb.  Pr.  N.  S.  5,  57  Barb.  235;  Vincent  v.  Vincent,  16  Daly,  534,  17 
1^.  Y.  Supp.  497;  Bissell  v.  Bissell,  7  Abb.  Pr.  N.  S.  16,  55  Barb.  325;  People  ex 
rel.  Public  Charities  &  C.  Comrs.  v.  Bartholf,  24  Hun,  274;  Lorimer  v.  Lorimer, 
124  Mich.  631,  83  N.  W.  609;  Hutchins  v.  Kimmell,  31  Mich.  126,  18  A.  R.  164,— 
holding  where  parties  agree  presently  to  take  each  other  for  husband  and  wife, 
whatever  the  form  of  ceremony,  or  if  all  ceremony  be  dispensed  with,  and  from 
that  time  live  professedly  in  that  relation,  it  is  a  valid  marriage. 

Cited  in  reference  notes  in  91  A.  D.  203,  on  contracts  of  marriage  per  verba  de 
presenti  and  per  verba  de  futuro;  17  A.  S.  R.  798,  on  what  constitutes  marriage. 

Cited  in  notes  in  11  L.R.A.  587,  on  foi*m  necessary  to  validity  of  contract  of 
marriage;  17  E.  R.  C.  175,  on  validity  of  common-law  marriage. 
—  Putnre  promises  to  marry. 

Cited  in  Duncan  v.  Duncan,  10  Ohio  St.  181;  Peck  v.  Peck,  12  R.  I.  485,  34 
A.  R.  702;  Arnold  v.  Chesebrough,  7  C.  C.  A.  508,  20  U.  S.  App.  87,  58  Fed.  833,— 
holding  promises  to  marry  in  future,  although  followed  by  cohabitation,  do  not 
constitute  a  marriage  so  as  to  render  issue  legitimate;  Re  Maher,  204  III.  25,  68 
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N.  E.  169;  Stoltz  v.  Doering,  112  111.  234, — ^holding  in  order  to  render  a  marriage 
per  verba  futuro  cum  copula  valid  the  copula  must  be  in  fulfillment  of  the  agree* 
ment  to  marry  or  in  consummation  of  such  a  contract;  Holmes  v.  Holmes,  1 
Abb.  (U.  S.)  625,  Fed.  Cas.  No.  6,638,  as  to  whether  in  absence  of  statute 
declaring  mode  of  contracting  a  marriage,  a  contract  to  marry  in  future,  followed 
by  copulation,  amount  to  marriage  in  fact. 

Cited  in  reference  notes  in  2  A.  S.  R.  118,  on  effect  of  promise  to  marry  in 
future  followed  by  cohabitation  to  constitute  valid  marriage;  33  A.  S.  R.  144, 
on  validity  of  marriage  per  verba  de  futuro  followed  by  cohabitation. 

Cited  in  note  in  124  A.  S.  R.  109,  on  contract  of  marriage  by  agreement  to 
marry  in  future. 
Ck>babitation  meretricious  in  its  beginning. 

Cited  in  Ahlberg  y.  Ahlberg,  24  N.  Y.  Supp.  919,  holding  marriage  will  not  be 
presumed  from  the  mere  fact  that  the  parties  live  together  where  their  relations 
were  meretricious  in  their  inception;  Caujolle  v.  Ferrie,  23  N.  Y.  90,  holding  pre- 
sumption that  an  intercourse,  illicit  in  its  origin,  continued  to  be  of  that 
character,  may  be  repelled  by  contrary  presumption  in  favor  of  marriage. 
Effect  of  marriage  of  parents  on  iintenuptial  issue. 

Cited  in  note  in  13  L.R.A.  277,  on  effect  of  subsequent  marriage  of  parents  on 
antenuptial  issue. 
Effect  of  a  directory  statute  regulating  marriage. 

Cited  in  Carmichael  v.  State,  12  Ohio  St.  663;  Mathewson  v.  Phoenix  Iron 
Foimdry,  20  Fed.  281, — ^holding  where  statute  regulating  marriage  is  directory 
merely,  and  does  not  forbid  other  marriage  contracts,  a  marriage  valid  at  common 
law  is  good  in  that  state. 
Nature  of  marriage  contract  aa  distinguished  from  promise  to  marry. 

Cited  in  Wade  v.  Kalbfleisch,  68  N.  Y.  282,  16  Abb.  Pr.  N.  S.  104,  17  A.  R.  250, 
as  to  nature  of  promise  to  marry  and  noncontractual  nature  of  action  for  breach 
of  same;  Marks  v.  Marks,  108  111.  App.  371;  Cartwright  v.  McGown,  121  111. 
388,  2  A.  S.  R.  106,  12  N.  E.  737,-— on  valid  common  law  marriage  distinguished 
from  cases  of  seduction  or  sexual  intercourse  followed  by  a  promise  of  marriage, 
or  cases  where  the  intercourse  is  illicit  in  its  inception  and  known  to  be  such. 
Presumption  as  to  law  of  another  state. 

Cited  in  Paine  v.  Noelke,  64  How.  Pr.  333;  Henry  v.  Root,  33  N.  Y.  626; 
McCulloch  V.  Norwood,  4  Jones  &  S.  180;  Spencer  v.  Busch,  60  Misc.  284,  98 
N.  Y.  Supp.  690, — holding  it  will  be  presumed  to  be  the  same  as  the  common  law 
of  the  state  in  which  the  action  is  pending. 

Cited  in  note  in  21  L.R.A.  469,  on  presumption  as  to  statutes  of  other  states. 

69  AM.  DEO.  619,  THOMAS  ▼.  HUBBELIj,  15  N.  Y.  405,  Ijater  appeal 

in  S5  N.  Y.  120. 
Conclusiveness  of  Judgment  against  principal  upon  sureties  on  bond. 

Cited  in  Stephens  v.  Shafer,  48  Wis.  64,  33  A.  R.  793,  3  N.  W.  836;  Beauchaine 
v.  McKinnon,  66  Minn.  318,  43  A.  S.  R.  606,  66  N.  W.  1066,— holding  judgment 
on  official  bond  is  prima  facie  evidence  against  sureties;  Thayer  v.  Clark,  4 
Abb.  App.  Dec  391,  holding  in  absence  of  fraud  or  collusion  between  admin- 
istrator and  creditor,  a  surrogate's  decree  directing  the  administrator  to  pay 
a  debt,  is  conclusive  on  sureties  in  administration  bond;  Grafton  v.  Hinkley, 
111  Wis.  46,  86  N.  W.  869,  holding  judgment  against  contractor  not  conclusive 
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upon  sureties  on  bond  who  were  not  parties  to  the  action;  Coe  v.  Patterson,  322 
App.  Div.  76,  106  N.  Y.  Supp.  650,  holding  judgment  against  receiver  in  his 
official  capacity  not  conclusive  upon  his  sureties  unless  there  has  been  an 
accounting  of  the  trust  fund  and  the  remedies  against  the  receiver  have  been 
exhausted ;  Douglass  v.  Ferris,  63  Hun,  413,  18  N.  Y.  Supp.  685,  holding  judgment 
against  guardian  prima  facie  evidence  against  sureties;  Thomson  v.  MacGregor, 
81  N.  Y.  502,  on  conclusiveness  of  judgment  against  principal  upon  surety  who 
was  not  party  thereto  but  who  expressly  covenants  to  be  bound;  Skrainka  v. 
Rohan,  18  Mo.  App.  340,  holding  that  surety  can  recover  contribution  from  co- 
sureties only  when  compelled  to  pay  debt  to  common  principal. 

Cited  in  reference  notes  in  40  A.  D.  271,  on  conclusiveness  of  judgment  against 
one  covenanting  for  result  of  suit  between  others;  85  A.  D.  131,  on  binding 
effect  of  judgment  against  principal  on  sureties  where  they  are  not  parties. 

Disapproved  in  Shepard  v.  Pebbles,  38  Wis.  373,  holding  sureties  on  guardian's 
bond  for  sale  of  real  estate  are  concluded  by  the  order  of  the  county  court  on 
guardian's  accounting  on  amount  due  from  him  to  ward  where  guardian  was 
duly  cited,  whether  they  appeared  at  the  hearing  or  not. 

—  As  dependent  on  notice  to  defend. 

Cited  in  Cory  v.  Somerset  County,  47  N.  J.  L.  131,  holding  ordinary  judg- 
ments against  principal  not  binding  on  surety  who  was  not  notified;  Cornell  v. 
Travelers'  Ins.  Co.  175  N.  Y.  239,  67  N.  E.  578  (dissenting  opinion)  ;  Barton  v. 
Scramling,  31  Hun,  467  (dissenting  opinion), — as  to  judgment  against  principal 
being  evidence  against  surety  when  latter  was  notified  to  defend. 

Cited  in  note  in  22  A.  S.  R.  207,  on  effect  of  judgment  on  indemnitor  when 
notice  of  suit  not. given. 

Distinguished  in  Conner  y.  Reeves,  35  Hun,  507,  holding  that  as  sureties 
had  entered  into  an  absolute  agreement  to  protect  the  sheriff  against  any  judg- 
ment that  might  be  recovered  against  him  they  were  concluded  by  the  judgment 
recovered  although  they  had  no  notice  of  the  action. 

—  Sureties  on  bond  for  indemnity. 

Cited  in  Bridgeport  F.  &  M.  Ins.  Co.  v.  Wilson,  7  Bosw.  427,  holding  in 
bond  for  indemnity  for  actual  damage  only  judgment  against  principal  not 
evidence  against  indemnitors;  Bridgeport  F.  A  M.  Ins.  Co.  v.  Wilson,  34  N.  Y. 
275,  holding  judgment  against  principal  on  indemnity  bond  only  prima  facie 
evidence  against  surety. 

Distinguished  in  Fay  v.  Ames,  44  Barb.  327,  holding  where  parties  join  in 
bond  of  indemnity  as  principal  and  sureties  a  judgment  against  one  is  a  judg- 
ment against  all. 

—  Sureties  on  sheriffs*  or  constables'  bonds. 

Cited  in  Berry  v.  Schaad,  50  App.  Div.  132,  63  N.  Y.  Supp.  349,  holding  judg- 
ment against  constable  not  evidence  against  his  sureties;  New  York  v.  Ryan,  0 
Daly,  316,  holding  under  statute  judgment  against  constable  established  his 
liability  in  action  against  surety  on  bond;  People  ex  rel.  Tuthill  v.  Russell, 
25  Hun,  524,  holding  judgment  against  sheriff  on  his  official  bond  is  not  ad- 
missible as  evidence  in  an  action  against  sureties. 

Cited  in  notes  in  45  L.R.A.  184,  on  effect  against  surety  on  official  bond  of 
judgment  against  deputy  officer;  52  L.R.A.  167,  as  to  when  judgment  recovered 
in  action  against  officer  is  not  evidence  against  surety  on  official  bond. 

Distinguished  in  Crawford  v.  Turk,  24  Gratt,  176,  holding  under  conditions 
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of  bond  judgment  against  sheriff  for  failure  of  deputy  conclusive  evidence  against 

surety. 

Judgment  against  superior  as  conclusive  against  deputy's  sureties. 

Cited  in  notes  in  83  A.  D.  387,  on  conclusiveness  of  judgment  against  officer 
for  misconduct  of  deputy  on  sureties  of  deputy;  52  L.R.A.  185-186,  as  to  when 
judgment  against  officer  is  prima  facie  evidence  in  action  on  bond  of  deputy 
officer. 
Estoppel  of  sureties  by  privity  to  principal. 

Cited  in  Obning  v.  Evansville,  66  Ind.  59,  holding  sureties  are  not  estopped 
by  entries  made  by  principal ;  Cooke  v.  Odd  Fellows*  Fraternal  Union,  49  Hun,  23, 
1  N.  Y.  Supp.  498,  holding  surety  upon  contractor's  bond  not  bbund  by  award 
of  arbitrators  determining  damages  for  delay  it  not  being  stipulated  in  building 
contract  that  such  damages  should  be  submitted  to  arbitration. 
Right  of  person  not  party  to  action  to  impeach  Judgment  contravening 
his  rights. 

Cited  in  Sidensparker  v.  Sidensparker,  52  Me.  481,  83  A.  D.  527,  holding  he 
may  do  so  whenever  it  has  been  obtained  by  fraud  or  collusion,  or  when  the 
•court  rendering  it  had  no  jurisdiction,  or  when  unlawfully  entered  upon ;  Wilson 
V.  Davol,  5  Bosw.  619;  National  F.  Ins.  Co.  v.  McKay,  5  Abb.  Pr.  N.  S.  445, 
1  Sheldon,  138, — ^holding  judgment  is  not  conclusive  as  res  ad  judicata  upon  one 
who  is  neither  a  party  nor  privy;  Miller  v.  White,  50  N.  Y.  337,  holding  judg- 
ment against  corporations  not  binding  on  trustees;  Tyng  v.  Clarke,  9  Hun,  269 
(dissenting-  opinion),  as  to  conclusiveness  of  judgment  in  favor  or  against  a 
eorporation  upon  trustees. 

69  AM.  DEC.  623,  NOIjTON  t.  WESTERN  R.  CORP.   15  N.  Y.  444. 

Who  are  passengers. 

Cited  in  BufTett  v.  Troy  &  B.  R.  Co.  40  N,  Y.  168,  holding  one  taking  his  seat 
in  railroad  car  for  transportation  becomes  a  passenger  although  he  has  bought 
no  ticket. 

Cited  in  note  in  2  L.R.A.  166,  as  to  who  are  passengers. 

— iMail  clerks  and  express  messengers. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Patton,  23  App.  D.  C.  133,  holding  railway 
mail  clerk  is  a  passenger  for  hire;  Pennsylvania  R.  Co.  v.  Price,  96  Pa.  256, 
38  Phila.  Leg.  Int.  23,  11  Pittsb.  L.  J.  N.  S.  197;  Yarrington  v.  Delaware  &  H. 
•Co.  143  Fed.  565, — holding  under  statute  of  Pennsylvania  railway  mail  clerk  is 
not  a  passenger ;  Brewer  y.  New  York,  N.  H.  &  H.  R.  Co.  124  N.  V.  59,  21  A.  S. 
R.  647,  11  L.R.A.  483,  26  N.  E.  324;  Voight  v.  Balitmore  &  O.  S.  W.  R.  Co.  79 
Fed.  561, — holding  express  messenger  carried  under  contract  with  express  com- 
pany passenger  for  hire. 

Cited  in  note  in  61  A.  S.  R.  99,  on  mail  agents  or  postal  clerks  as  passengers. 
— i  Ticket  as  evidence  of  contract. 

Cited  in  Ripley  v.  New  Jersey  R.  &  Transp.  Co.  31  N.  J.  L.  388,  as  to  ticket 
l)eing  evidence  of  contract. 

Cited  in  reference  notes  in  81   A.   D.  338;    90  A.  D.   680;    82   A.   D.  290,- 
on  payment  of  fare  as  affecting  liability  of  carrier  of  passengers. 
Foundation  of  duty  of  carrier. 

Cited  in  Carroll  v.  Staten  Island  R.  Co.  58  N.  Y.  126,  17  A.  R.  221;  White- 
iouse  V.  Grand  Trunk  R.  Co.  2  Haskell,   189,  Fed.   Cas.  No.   17,565,— holding 
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it  rests  upon  obligation  of  law  and  not  upon  contract;   Sanford  v.  American 
Dist.  Teleg.  Co.  13  Misc.  88,  34  N.  Y.  Supp.  144;    Boniface  v.  Relyea,  5  Abb. 
Pr.  N.  S.  259,  6  Robt.  397,  36  How.  Pr.  457;   Wells  v.  New  York  C.  R.  Co. 
24  N.  Y.  181  (dissenting  opinion),— on  same  point. 
Xiabillty  of  carriers  for  injuries. 

Cited  in  reference  notes  in  75  A.  D.  106,  on  liability  of  passenger  carriers  for 
negligence;  75  A.  D.  310,  on  extent  of  railroad  company's  duty  to  prevent  ac- 
•cidents. 

Cited  in  note  in  6  L.R.A.(N.S.)    722,  on  degree  of  care  owed  to  passenger 
in  absence  of  stipulation  upon  the  subject. 
— ^To  passengers  carried  free. 

Cited  in  Siegrist  v.  Amot,  10  Mo.  App.  197,  holding  it  is  bound  to  exert 
the  measure  of  care  and  skill  appropriate  to  the  employment;  Higley  v.  Gilmer, 
3  Mont.  90,  35  A.  R.  450,  holding  ordinary  CAre  only  is  required  toward  "dead 
heads"  and  trespassers;  Flint  &  P.  M.  R.  Co.  v.  Weir,  32  Mich.  Ill,  26  A.  R. 
499,  as  to  degree  of  care  required  of  carriers- in  transporting  free  passengers; 
Perkins  v.  New  York  C.  R.  Co.  24  N.  Y.  196,  82  A.  D.  281;  Bissell  v.  Michigan 
S.  &  N.  I.  R.  Co.  22  N.  Y.  258, — as  to  liability  of  carrier  to  persons  riding  free ; 
Littlejohn  v.  Fitchburg  R.  Co.  148  Mass.  478,  2  L.R.A.  502,  20  N.  E.  103,  as  to 
liability  of  carrier  to  child  riding  free. 

Cited  in  reference  notes  in  75  A.  D.  789,  on  liability  of  carrier  for  injury  to 
person  carried  gratuitously;  80  A.  D.  52,  on  carrier's  liability  for  negligent 
injury  to  free  passenger. 

Cited  in  note  in  2  L.R.A.  522,  on  liability  of  carrier  where  service  is  gratuitous. 

—  To  one  neither  passenger  nor  employee. 

Cited  in  reference  notes  in  85  A.  D.  412,  on  liability  of  railroad  to  one  neither 
passenger  nor  employee  for  injury;  87  A.  D.  607,  on  liability  of  passenger 
carrier  for  injury  to  trespasser  or  one  not  employee  or  servant;  90  A.  D.  56,  on 
liability  of  railroad  for  injury  to  one  neither  passenger  nor  employee. 

—  Care  due  towards  mail  clerks  and  express  messengers  on  train. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Hampton,  64  Tex.  427;  Seybolt  v.  New 
York,  L.  E.  &  W.  R.  Co.  95  N.  Y.  502,  47  A.  R.  75,— holding  railroad  owes 
same  degree  of  care  to  mail  agents  riding  in  postal  cars  in  charge  of  mails  as  it 
does  to  passengers;  Blair  v.  Erie  R.  Co.  66  N.  Y.  *13,  23  A.  R.  55,  holding  same 
rule  applies  to  express  messengers;  Carpenter  v.  Boston  &  A.  R.  Co.  97  N.  Y. 
494,  49  A.  R.  540,  as  to  liability  of  carrier  for  injury  to  mail  clerk. 

Cited  in  reference  note  in  47  A.  R.  84,  on  carrier's  duty  to  railway  mail 
agent. 

Cited  in  note  in  19  L.R.A.  340,  on  liability  of  railroad  company  for  injury 
received  by  postal  clerk  on  train. 
Contract  to  carry  malls  as  inuring  to  mail  clerk. 

Cited  in  Seybolt  v.  New  York,  L.  E.  &  W.  R.  Co.  31  Hun.  100   (dissenting 
opinion),  as  to  right  of  mail  clerk  or  representatives  to  avail  himself  of  con- 
tract between  government  and  carrier  in  action  against  carrier  for  injuries  or 
death. 
liimitatlon  of  carrier's  liability. 

Cited  in  notes  in  82  A.  D.  292,  on  exemption  of  passenger  carrier  from  liability 
by  contract;  5  A.  S.  R.  728,  on  notices  restricting  liability  of  carriers  of  passen- 
gers for  tort  or  negligence. 
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To  free  passengers. 

Cited  in  Jacobus  v.  St.  Paul  &  C.  R.  Co.  20  Minn.  125,  Gil.  110,  18  A.  R.  360, 
31  Phila.  Leg.  Int.  277,  holding  carrier  liable  to  one  riding  on  free  pass  with 
conditions  on  the  back  thereof  exempting  it  from  liability,  for  injuries  received 
through  its  gross  negligence;  Kinney  v.  Central  R.  Co.  34  N.  J.  L.  513,  3  A. 
R.  265,  holding  contract  that  in  consideration  of  free  passage  a  passenger  will 
assume  the  risk  of  injuries  to  his  person  from  the  negligence  of  the  servants 
of  the  railroad  company,  is  valid;  Smith  v.  New  York  C.  R,  Co.  29  Barb.  132, 
holding  stipulation  on  back  of  drover's  pass  providing  that  persons  riding  free 
to  take  charge  of  stock  do  so  at  their  own  risk  or  personal  injury  from  what- 
ever cause  did  not  exempt  carrier  from  liability  for  gross  negligence  or  for  want 
of  ordinary  care;  Cleveland,  P.  &  A.  R.  Co.  v.  Curran,  19  Ohio  St.  1,  2  A.  R. 
362;  Pennsylvania  R.  Co.  v.  Henderson,  51  Pa.  315,  23  Phila.  Leg.  Int.  284,— 
holding  stipulation  on  back  of  drover's  pass  exempting  carrier  from  liability  for 
injury  to  person  or  property  did  not  exempt  carrier  from  liability  for  injury  to 
person  caused  by  its  negligence;  Ashmore  v.  Pennsylvania  Steam  Towing  &  Transp. 
Co.  28  N.  J.  L.  180,  on  the  disability  of  a  carrier  to  contract  against  his  own 
negligence. 
liiability  of  carrier  transporting  htiggm^  free. 

Cited  in  Flint  &  P.  M.  R.  Co.  v.  Weir,  37  Mich.  Ill,  26  A.  R.  499,  holding  it 
held  to  no  greater  diligence  than  any  other  gratuitous  bailee. 

Distinguished  in  Burkett  v.  New  York  C.  &  H.  R.  R.  Co.  24  Misc.  76,  53  N.  Y. 
Supp.   394,  holding  carrier  not  liable   for  theft  of  trunk  whose  carriage  was 
procured  by  fraud. 
Rights  at  railroad  grade  crossings. 

Cited  in  reference  note  in  90  A.  D.  60,  on  relative  rights  of  railroad  oom- 
pany  and  travelers  at  grade  crossings. 
Necessity  of  pleading  degrees  of  negligence. 

Cited  in  Rockford,  R.  L  &  St.  L.  R.  Co.  v.  Phillips,  66  111.  548;  Ohio  &  M. 
R.  Co.  V.  Selby,  47  Ind.  471,  17  A.  R.  719;  Louisville  A  N.  R.  Co.  v.  Mitchell, 
87  Ky.  327,  8  S.  W.  706, — ^holding  them  a  matter  of  proof  and  not  of  averment. 

Cited  in  note  in  69  L.  R.  A.  610-611,  on  recovery  of  allegation  of  ordinary 
negligence  on  proof  of  wilful  or  gross  negligence. 
Pleading  conclusions. 

Cited  in  Lyons  v.  New  York  C.  &  H.  R,  R.  Co.  39  Hun,  385,  holding  that 
engineer  of  train  was  intoxicated  may  be  shown  under  allegation  that  he  was 
incompetent;  Hanselman  v.  Carstens,  60  Mich.  187,  37  N.  W.  18;  Grinde  v. 
Milwaukee  &  St.  P.  R.  Co.  42  Iowa,  376, — holding  while  mere  abstract  con- 
clusions of  law  cannot  be  pleaded,  yet  allegations  which  combine  the  elements 
'  of  such  conclusions  and  also  of  fact  may. 
Standard  of  care  required  of  licensor  or  gratuitous  bailee. 

Cited  in  West  v.  Poor,  196  Mass.  183,  124  A.  S.  R.  541,  11  L.R.A.(N.S.)  936, 
81  N.  E.  960,  holding  them  only  liable  for  culpable  negligence;  Edwards  v.  New 
York  &  H.  R.  Co.  98  N.  Y.  245,  50  A.  R.  659  (dissenting  opinion),  on  duty 
owing  by  proprietors  of  places  to  wliich  general  public  is  invited. 

Correlation  of  care  to  danger. 

Cited  in  Sawyer  v.  Hannibal  &  St.  J.  R.  Co.  37  Mo.  240,  90  A.  D.  382,  as  to 
degree  of  care  required  being  in  proportion  to  nature,  difficulty  and  peril  of  the 
business. 
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Negligence  In  failing  to  exercise  care. 

Cited  in  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  as  to  its  being 
actionable. 
Gross  negligence. 

Cited  in  McGrath  v.  Hudson  River  R.  Co.  19  How.  Pr.  211,  32  Barb.  144; 
Phillips  y.  Rensselaer'A,  S.  R.  Co.  57  Barb.  644, — holding  what  is  gross  negligence 
depends  upon  the  particular  circumstances  of  each  case. 

69  AM.  DSC.  629,  STOREY  T.  BRESmAN,  15  X.  Y.  624. 
Recovery  of  money  lost  at  gaming. 

Cited  in  Hendrickson  v.  Beers,  6  Bosw.  639,  holding  one  who  loses  money 
at  play  may  assign  his  claim  against- the  winner  of  the  money  and  action  will 
lie  against  the  latter  at  suit  of  such  assignee. 

Cited  in  reference  note  in  78  A.  D.  648,  on  validity  of  note  for  money  won 
at  gaming. 
Recovery  of  money  from  stalceholder. 

Cited  in  Mahony  v.  O'Callaghan,  6  Jones  t  S.  461,  holding  under  statute  if 
money  has  been  paid  over  by  stakeholder  with  authority,  and  consent  of  depositor 
it  may  be  recovered  in  action  by  latter  against  stakeholder;  Lewy  v.  Crawford, 
6  Tex.  Civ.  App.  293,  23  S.  W.  1041,  holding  where  parties  have  placed  wager 
on  election  in  hands  of  stakeholder  either  party  has  the  right  to  recover  the  money 
from  stakeholder  before  election,  or  when  notice  has  been  given  the  stakeholder 
of  the  disaffirmance  before  he  pays  the  money  to  the  winner;  Hensler  v.  Jennings, 
62  N.  J.  L.  209,  41  Atl.  918,  as  to  whether*  payment  to  winner  with  uncon- 
ditional consent  of  loser  will  relieve  stakeholder. 

Cited  in  reference  note  in  89  A.  D.  603,  as  to  whether  money  may  be  recovered 
back  from  stakeholder's  hands. 
Construction  of  statute  permitting  recovery  of  money  lost  at  gaming. 

Cited  in  Luetchford  v.  Lord,  132  N.  Y.  465,  30  N.  E.  859  (reversing  57  Hun, 
572,  11  N.  Y.  Supp.  597),  holding  that  it  is  to  be  construed  so  as  to  accomplish 
as  far  as  possible,  the  suppression  of  gambling;  Kennealy  v.  Leary,  67  N.  J. 
L.  435,  51  Atl.  475,  as  to  statute  providing  for  recovery  of  money  lost  at  gaming 
being  a  remedial  statute. 
Instructions  assuming  hypothesis  at  variance  with  fact. 

Cited  in  Holmes  v.  Boydston,  1  Neb.  346;  MacGowan  v.  Duflf,  14  Daly,  315; 
Mark  v.  Hudson  River  R.  Co.  56  How.  Pr.  108;  Jones  v.  John  Kroder  &  Henry 
Reubel  Co.  96  App.  Div.  140,  18  N.  Y.  Supp.  870;  Brown  v.  Manhattan  R.  Co. 
105  App.  Div.  395,  94  N.  Y.  Supp.  190;  Dean  v.  Tarry  town,  W.  P.  &  M.  R.  Co. 
113  App.  Div.  437,  99  N.  Y.  Supp.  250;  Decker  v.  Sexton,  19  Misc.  59,  43  N.  Y. 
Supp.  167;  Spaulding  v.  Chicago  &  N.  W.  R.  Co.  33  Wis.  582;  Jackson  v.  Odell, 
9  Daly,  371, — ^holding  submission  to  the  jury  of  a  question  of  fact  for  a  finding  if 
there  is  no  sufficient  evidence  of  such  fact,  is  erroneous ;  Rouse  v.  Lewis,  2  Keyes, 
352,  4  Abb.  App.  Dec.  121,  holding  where  there  was  no  evidence  to  warrant  jury 
finding  a  waiver  of  the  conditions  of  an  agreement,  the  court  was  not  bound  to 
instruct  them  as  to  the  legal  effect  of  such  waiver. 

Cited  in  notes  in  72  A.  D.  541,  on  giving  abstract  instructions;    13  L.R.A. 
272,  on  nature  and  scope  of  judge's  charge. 
Direction  of  verdict. 

Cited  in  reference  notes  in  90  A.  D.  438,  on  instructing  jury  to  find  that  a 
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materia]  fact  is  not  proved;  95  A.  D.  567,  on  court's  duty  to  instruct  jury  that 
there  is  no  evidence  to  support  issue;  32  A.  S.  R.  213,  as  to  when  verdict  may 
be  directed;  72  A.  S.  R.  676,  on  direction  of  verdict. 

Cited  in  note  in  4  L.R.A.  777,  on  practice  as  to  directing  verdicts. 
Duty  of  court  to  order  non-suit. 

Cited  in  Liddle  v.  Hodges,  2  Bosw.  537,  holding  when  the  court  sees  that  a 
verdict  against  the  defendant  would  be  without  evidence,  it  is  duty  of  court  i» 
order  non-suit. 
Errors  reviewable  on  case  made. 

Cited  in  Brush  v.  Kohn,  14  Abb.  Pr.  51,  holding  misdirection  by  the  judge  may 
be  so  brought  up. 

69  AM.  BEG.   632,  PARTRIDGE  ▼.  GIIiBERT,    15  X.  Y.   601. 
Ownership  in  party  walls  and  land  supporting  them. 

Cited  in  National  Commercial  Bank  v.  Gray,  71  Hun,  295,  24  N.  Y.  Supp. 
997;  Cutting  v.  Stokes,  72  Hun,  376,  25  N.  Y.  Supp.  365;  Dauenhauer  v. 
Devine,  51  Tex.  480,  32  A.  R.  627;  Ingals  v.  Plamondon,  75  111.  118, — holding 
■land  covered  by  party  wall  remains  the  several  property  of  the  owner  of  each 
half,  but  the  title  of  each  owner  is  qualified  by  the  easement  to  which  the  other 
is  entitled  of  supporting  his  building  by  means  of  the  half  of  the  wall  belonging 
to  his  neighbor;  Hendricks  V.  Stark,  37  N.  Y.  106,  93  A.  D.  549,  4  N.  Y.  Trans. 
App.  146,  as  to  central  line  of  party  wall  being  boundary  between  adjoininj^ 
premises. 

Cited  in  reference  note  in  50  A.  S.  R.  95,  on  party  walls.  • 

Cited  in  notes  in  92  A.  D.  290;  89  A.  S.  R.  928, — on  how  party  wall  created. 
Right  or  duty  to  rebuild  party  wall. 

Cited  in  Reynolds  v.  Fargo,  1  Sheldon,  531,  holding  in  absence  of  any  covenant 
creating  the  obligation,  neither  party  is  bound  to  rebuild  it;  Fleming  v.  Cohen, 
186  Mass.  323,  104  A.  S.  R.  572,  71  N.  E.  563,  on  right  of  either  party  to 
rebuild  party  wall  when  necessary. 

Cited  in  reference  note  in  44  A.  S.  R.  304,  on  right  to  rebuild  party  walls. 

Cited  in  notes  in  92  A.  D.  293,  on  performance  of  work  upon  party  wall: 
89  A.  S.  R.  933-935,  on  right  of  owner  of  party  wall  to  remove,  rebuild,  or 
repair. 
Right  to  take  down  deficient  or  unsafe  party  wall. 

Cited  in  American  Tube  &  Iron  Co.  v.  Maypole,  44  111.  App.  494,  holding 
when  right  to  take  down  party  wall,  because  it  has  become  unsafe,  exists,  the 
party  who  takes  it  down  without  the  consent  of  the  other  must  exercise  reason- 
able care  to  do  his  neighbor  no  unnecessary  harm,  and  must  furnish  support 
in  place  of  wall;  Partridge  v.  Lyon,  67  Hun,  29,  21  N.  Y.  Supp.  848,  holding 
one  owner  cannot  remove  and  rebuild  wall  unless  it  is  unsafe;  Schile  v.  Brok- 
liahus,  80  X.  Y.  614;  Crawshaw  v.  Sumner,  56  Mo.  517, — holding  when  party 
wall  becomes  ruinous  or  dangerous  either  party  may  rebuild  it;  Dowling  v. 
Hennings,  20  Md.  179,  83  A.  D.  645,  holding  that  the  uninterrupted  enjoyment 
and  use  of  alley  and  alley  walls  for  the  period  shown  by  the  evidence  raises  the 
presumption  of  mutual  grants  for  such  enjoyment  and  that  one  owner  of  wall 
had  no  authority  to  interfere  with  alley  or  walls  without  consent  of  the  other 
unless  he  could  do  so  without  injury  to  possession  of  the  other;    Hieatt  v. 
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Morris,  10  Ohio  St.  623,  78  A.  D.  280,  as  to  right  of  one  owner  to  remove  party 
wall. 

Cited  in  reference  note  in  78  A.  D.  286,  on  rebuilding  dilapidated  party  wall 
by  one  owner. 

Cited  in  note  in  89  A.  S.  R.  937,  on  destruction  of  party  wall. 
Contributory  cost  and  expense  of  party  wall. 

Cited  in  Sanders  v.  Martin,  2  Lea,  213,  31  A.  R.  698,  holding  one  owner  who 
has  made  additions  to  wall  for  his  own  convenience,  is  entitled  to  contributions 
from  co-owner,  who  afterwards  uses  the  additions,  to  extent  of  one-half  the 
value  of  the  additions  at  time  they  are  thus  used;  Cole  v.  Hughes,  54  N.  Y. 
444,  13  A.  R.  611,  holding  that  agreement  to  compensate  cost  and  expense  of 
party  wall  does  not  run  with  land  where  no  privity  of  estate  exists  or  is 
created  between  parties;  Antomarchi  v.  Russell,  63  Ala.  366,  36  A.  R.  40,  on 
contribution  between  adjacent  proprietors. 

Cited  in  notes  in  66  L.R.A.  697,  on  enforcement  of  obligation  to  contribute 
to  cost  of  party  walls,  by  or  against  grantees  or  successors  in  title,  based  on 
theory  of  implied  equitable  lien  or  charge;  66  L.R.A.  706,  on  enforcement  by  or 
against  grantees  or  successors  in  title  of  noncontractual  obligation  to  contribute 
to  cost  of  party  wall  erected  against  nonbuilder's  wish. 
Easements  appurtenant  to  party  wall. 

Cited  in  Kerwin  v.  Post,  320  App.  Div.  179,  104  N.  Y.  Supp.  1005,  holding 
that  easement  of  each  proprietor  in  party  wall  ceases  with  existence  of  state 
of  things  which  created  it;  Heartt  v.  Kruger,  121  N.  Y.  386,  18  A.  S.  R.  829, 
9  L.R.A.  136,  24  N.  E.  841  (affirming  24  Jones  &  S.  382,  6  N.  Y.  Supp.  192)  ; 
Hoffman  v.  Kuhn,  57  Miss.  746,  34  A.  R.  491;  Moore  v.  Shoemaker,  10  App. 
D.  C.  6, — ^holding  right  to  lateral  support  exists  only  so  long  as  the  wall  con- 
tinues to  be  sufficient  for  the  purpose  of  mutual  support  and  the  buildings 
remain  in  a  condition  to  require  the  support. 

Cited  in  note  in  19  L.R.A.(N.S.)  885,  on  effect  of  destruction  of  building  to 
terminate  adjoining  owner's  easement  of  support. 

Rights  in  use  of  party  wall. 

Cited  in  Normile  v.  Gill,  159  Mass.  427,  38  A.  S.  R.  441,  34  N.  E.  543,  holding 
owner  of  land  in  building  party  wall  has  no  right  to  leave  opening  in  wall  for 
windows;  DeBaun  v.  Moore,  22  App.  Div.  485,  48  N.  Y.  Supp.  16,  holding  where 
two  persons  severally  acquire  from  common  grantor  adjoining  premises  separated 
by  party  wall  which  contains  windows  overlooking  premises  of  one  grantee,  the 
latter,  who  knew  of  the  existence  of  the  windows  at  time  he  took  the  title  can- 
not compel  other  grantee  to  close  windows,  unless  their  existence  deprives  him 
of  beneficial  use  of  wall  to  which  he  is  entitled;  Nash  v.  Kemp,  12  Hun,  592 
(affirming  49  How.  Pr.  522),  holding  one  proprietor  had  no  right  to  erect 
building  so  as  to  cover  front  of  party  wall;  Moody  v.  McClelland,  39  Ala.  45, 
84  A.  D.  770,  as  to  right  of  part  owner  to  have  his  house  supported  by  party 
wall. 
Right  to  raise  party  wall. 

Cited  in  Everett  v.  Edwards,  149  Mass.  588,  14  A.  S.  R.  462,  5  L.R.A.  110, 
22  N.  E.  52,  holding  one  owner  of  party  wall  may  build  it  to  a  greater  height 
to  support  an  addition  to  his  building  doing  no  injury  to  his  co-owner;  Brooks 
T.  Curtis,  50  N.  Y.  639,  10  A.  R.  545,  holding  one  proprietor  has  right  to  increase 
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height  of  party  wall  but  in  making  such  addition  he  acts  at  his  peril  and  if 
injury  results  to  adjoining  proprietor  he  is  liable. 
Party  wall  as  easement  or  incumbrance. 

Cited  in  Schaefer  v.  Blumenthal,  169  N.  Y.  221,  62  N.  E.  175;  Hendricks  v. 
Stark,  37  N.  Y.  106,  93  A.  D.  649,  4  N.  Y.  Trans.  App.  146,— holding  a  party 
wall  cannot  be  deemed  a  legal  incumbrance  upon  property;  Com  v.  Bass,  43 
App.  Div.  53,  69  N.  Y.  Supp.  315,  holding  party  wall  agreement  constitutes 
an  incumbrance  when  it  provides  for  the  repair  and  rebuilding  of  the  wall  at 
the  joint  expense  of  the  parties. 
Lateral  support. 

Cited  in  Briggs  y.  Klosse,  6  Ind.  App.  129,  51  A.  S.  R.  238,  31  N.  E.  208, 
holding  right  of  lateral  support  is  easement  and  if  one  owner  interferes  with 
it  for  purpose  of  making  improvements  on  his  own  lot  without  consent  of 
other  owner,  so  as  to  injure  others  building,  he  is  liable. 

Cited  in  notes  in  26  A.  D.  527,  on  right  of  lateral  support;  33  A«  S.  R.  456, 
on  rights  of  lateral  support  for  buildings  acquired  by  grant. 
Mutual  easements. 

Cited   in  Dillman   v.   Hoffman,   38   Wis.   559,   holding  where  easements   ar« 
mutual  neither  party  can  insist  upon  easement  in  the  estate  of  the  other^  and 
at  the  same  time  obstruct  easement  on  his  own  estate. 
—  Support  of  buildings. 

Cited  in  Pierce  v.  Dyer,  109  Mass.  374,  12  A.  R.  716,  holding  there  is  no 
implied  obligation  between  owners  of  distinct  parts  of  a  building,  which  will 
enable  either  to  maintain  an  action  against  the  other  for  mere  refusal  and 
neglect  to  repair  his  tenement,  whereby  plaintiff's  part  is  injured;  Jackson  v. 
Bruns,  129  Iowa,  616,  3  L.R.A.(N.S.)  510,  106  N.  W.  1,  holding  owner  of 
second  story  of  building  in  absence  of  contract  has  no  equitable  right  to  compel 
owner  of  first  story  to  repair  his  foundation  and  walls  for  purpose  of  furnishing 
support  for  second  story,  where  the  defective  condition  was  caused  by  natural 
deterioration  due  to  elements  and  not  the  fault  of  the  owner;  Shirley  v.  Crabb, 
138  Ind.  200,  46  A.  S.  R.  376,  37  N.  E.  130,  as  to  whether  mutual  easements 
for  perpetual  support  applies  to  future  structures. 
Right  to  use  of  one's  own  property. 

Cited  in  notes  in  8  L.R.A.  809,  on  right  to  use  of  one's  own  property;  6S 
A.  D.  369,  on  injuries  to  another's  property  through  use  of  one's  own. 

.69  AM.  DEC.  642,  PEOPIjE  v.  McCANN,   16  N.  Y.  58. 
Constitutionality  of  statutes  embracing  more  than  one  subject  or  subjects 
not  expressed  In  the  title. 

Cited  in  Murray  v.  New  York,  11  Jones  &  S.  164,  holding  under  constitution 
local  statute  which  embraces  more  than  one  subject  is  void;  People  ex  reL 
Schenectady  Astronomical  Observatory  v.  Allen,  42  N.  Y.  404;  People  ex  rel. 
Pratt  V.  Brooklyn,  13  Abb.  Pr.  N.  S.  121, — holding  under  constitution  the  sub- 
ject of  a  local  statute  must  be  expressed  in  the  title;  Richards  v.  Richards, 
76  N.  Y.  186;  Fall  Brook  Coal  Co.  v.  Lynch,  47  How.  Pr.  620,— holding  consti- 
tutional provision  requiring  subject  matter  of  act  to  be  expressed  in  title  only 
applied  to  local  or  special  acts:  Robert  v.  Kings  County,  3  App.  Div.  366,  38 
N.  Y.  Supp.  521,  holding  provision  of  constitution  prohibiting  acts  embracing 
more  than  one  subject  restricted  to  legislature  and  did  not  apply  to  resolution  of 
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board  of  supervisors;  State  v.  Young,  47  Ind.  150  (dissenting  opinion),  as  to 
purpose  of  section  of  constitution  requiring  subject  matter  of  act  to  be 
expressed  in  title. 

Cited  in  reference  notes  in  71  A.  D.  359,  on  constitutionality  of  statutes 
containing  provisions  not  embraced  in  title;  73  A.  D.  217,  on  necessity  that 
statute  relate  to  but  one  subject  which  shall  be  expressed  in  its  title;  74  A.  D. 
534,  on  validity  of  statutes  embracing  subjects  not  expressed  in  title;  82  A.  D. 
110,  on  constitutional  provision  that  act  of  legislature  shall  embrace  but  one 
subject  and  that  expressed  in  the  title;  90  A.  D.  284,  on  constitutional  require- 
ment as  to  subject  and  title  of  statute;  21  A.  S.  R.  149,  on  correspondence 
between  title  and  body  of  act;  41  A.  S.  R.  311,  on  expression  of  subject  of 
statute  in  title;  41  A.  S.  R.  31  J,  on  reference  to  title  in  construction  of  statute. 

Cited  in  note  in  61  A.  D.  343-346,  as  to  when  statutes  are  constitutional 
or  unconstitutional  under  provision  that  they  shall  contain  but  one  subject  to 
be  expressed  in  the  title. 
—  General  provisions  in  local  law. 

Cited  in  People  ex  rel.  Akin  v.  Morgan,  65  Barb.  473,  1  Thomp.  &  C.  101, 
holding  when  a  local  or  private  bill  contains  provisions  which  apply  to  whole 
state,  the  act  is  valid  although  the  title  does  not  refer  to  such  provisions; 
Ferguson  v.  Ross,  126  N.  Y.  459,  27  N.  E.  954,  holding  general  provision  inserted 
in  an  act  containing  local  provisions  is  valid  whether  the  subject  is  expressed 
in  the  title  or  not;  Williams  v.  People,  24  N.  Y.  405,  as  to  validity  of  act  local 
in  many  of  its  provisions  but  public  in  its  motives  and  object. 

Distinguished  in  People  ex  rel.  Lee  v.  Chautauqua  County,  43  N.  Y.  10,  holding 
joining  of  two  subjects  in  a  bill,  one  public  or  general,  and  the  other  private  or 
local,  will  not  save  private  matter  bill  from  conflicting  with  clause  of  constitu- 
tion which  prohibits  a  private  bill  from  embracing  more  than  one  subject. 
—.  Sufficiency  of  title. 

Cited  in  Barton  v.  Pittsburg,  4  Brewst.  (Pa.)  373,  3  Pittsb.  242,  18  Pittsb. 
L.  J.  44,  2  Legal  Gaz.  321;  Alexander  v.  Bennett,  6  Jones  &  S.  492, — holding 
it  is  only  necessary  that  the  title  express  the  subject  of  the  act  and  not  its  pro- 
visions: People  ex  rel.  Crowell  v.  Lawrence,  41  N.  Y.  137,  holding  bill  for  changing 
steam  underground  to  surface  railway  and  for  compensation  to  persons  injured 
was  not  double  in  its  subject;  Ballentyne  v.  Wickersham,  75  Ala.  533,  holding 
act  to  establish  inferior  court  of  general  jurisdiction  for  Mobile  County,  and 
to  define  jurisdiction  of  said  court,  and  the  criminal  jurisdiction  of  justices  of 
the  peace  in  said  county  expressed  in  title  and  contained  in  body  two  distinct 
and  independent  subjects  and  was  in  violation  of  constitution;  State  v.  Miller, 
45  Mo.  495,  holding  '*an  act  to  prevent  issue  of  false  receipts  or  bills  of  lading 
and  to  punish  transfers  of  property  by  warehousemen,  wharfingers  and  others" 
IS  sufficiently  in  conformity  with  constitution;  Smith  v.  New  York,  34  How.  Pr. 
508,  holding  act  providing  that  mayor  etc.,  of  the  City  of  New  York  shall  not 
be  liable  upon  any  contract  or  expenditures  etc.,  made  by  any  board  or  oflScer 
of  the  corporation,  not  expressly  authorized  by  that  act  void  as  embracing 
subject  not  contained  in  title  of  the  act;  Central  Crosstown  R.  Co.  v.  Twenty- 
third  Street  R.  Co.  54  How.  Pr.  168,  holding  statute  which  embodies  various 
different  provisions  relating  to  a  common  subject  and  having  a  natural  although 
not  necessary  connection  therewith  and  with  each  other  and  which  by  its  title 
so  designates  the  subject  of  the  entire  enactment  as  that  neither  the  legislature 
or  public  is  likely  to  be  misled  is  valid;  Baldwin  v.  New  York,  2  Keyes,  387, 
Am.  Dec.  Vol.  IX.— 80. 
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as   to  degree  of   particularity  with  which   title  of   an   act  must   express  its 
subject. 

Cited  in  note  in  64  A.  S.  R.  106,  on  sufficiency  of  title  of  statutes. 
Amendment  of  statute  by  mere  reference  to  title. 

Cited  in  reference  note  in  12  A.  S.  R.  695,  on  amendment  of  statute  by  mere 
reference  to  title  in  amending  act. 
Public  and  local  or  special  laws. 

Cited  in  People  y.  Davis,  61  Barb.  456,  holding  law  which  affects  public 
generally  and  in  which  they  are  interested  is  a  public  law;  People  v.  O'Brien,. 
38  N.  Y.  193,  holding  any  law  limited  to  any  particular  locality  is  local; 
State  ex  rel.  Berry  v.  Shields,  4  Mo.  App.  269,  holding  law  creating  an  office 
and  prescribing  the  duties  of  the  officer  whose  services  are  to  Le  rendered  in 
and  form  a  part  of  the  administration  of  the  laws  of  the  state  and  affect  equally 
all  who  come  within  their  range,  is  neither  "local"  or  "special**  within  meaning 
of  the  constitution ;  People  ex  rel.  Bradley  v.  Stevens,  61  How.  Pr.  103,  2  Abb.  Pr. 
N.  S.  348,  holding  act  which  transferred  from  mayor  and  aldermen  of  city  to 
members  of  water  board  the  power  to  fill  vacancies  in  said  board  a  local  law; 
People  ex  rel.  McConvill  v.  Hills,  35  N.  Y.  449,  holding  "an  act  to  amend  and  con- 
solidate the  several  acts  relating  to  the  city  of  Rochester*'  is  a  local  act;  Fellows 
v.  New  York,  8  Hun,  484,  holding  act  fixing  salaries  of  officers  in  particular 
coimty  local  act;  Macomber  v.  New  York,  17  Abb.  Pr.  35,  as  to  whether  act 
allowing  comptroller  of  New  York  City  to  take  measures  in  name  of  city 
to  reverse  or  modify  judgments  against  latter  which  he  has  reason  to  believe 
were  obtained  by  fraud  or  collusion,  is  a  local  bill  within  meaning  of  constitu- 
tion; Bretz  v.  New  York,  4  Abb.  Pr.  (N.S.)  258,  35  Pr.  130,  6  Robt.  325, 
holding  act  local  in  its  general  provisions  may  contain  a  section  public  in  its 
character;  Richards  v.  Richards,  14  Hun,  25,.  as  to  placing  of  a  general  law 
in  a  private  bill  making  the  act  public. 
How  character  of  a  statute  is  to  be  determined. 

Cited  in  People  v.  O'Brien,  111  N.  Y.  1,  7  A.  S.  R.  684,  2  L.R.A.  256,  18  N.  E. 
6&2;  McLain  v.  New  York,  3  Daly,  32;  People  v.  Molyneux,  40  N.  Y.  113; 
Goodrich  v.  Russell,  42  N.  Y.  117;  Northern  Counties  Trust  v.  Sears,  30  Or* 
388,  35  L.R.A.  188,  41  Pac.  931;  Berges  v.  Milwaukee,  County,  116  Wis.  191^ 
93  N.  W.  44;  Pumpelly  v.  Owego,  45  How.  Pr.  219, — holding  character  of  act 
is  to  be  determined  by  its  provision  and  not  by  its  title. 

Cited  in  reference  note  in  38  A.  S.  R.  301,  on  construction  of  statute. 
Validity  of  act  when  part  of  same  is  unconstitutional. 

Cited  in  Re  De  Vaucene,  31  How.  Pr.  289;  Hurlburt  v.  Banks,  1  Abb.  N.  C^ 
157,  52  How.  Pr.  196, — holding  remainder  of  act  may  stand  if  defective  provision 
is  not  so  identified  with  the  general  scheme,  that  its  elimination  overthrows 
the  plan. 

Cited  in  reference  note  in  91  A.  D.  269,  on  rule  that  act  void  in  part  is  not 
necessarily  void  in  toto. 
—  General  law  containing  void  local  provisions. 

Cited  in  Lewenthal  v.  New  York,  61  Barb.  511,  5  Lans.  532,  holding  law  may 
be  both  general  and  local  and  may  be  void  as  to  local  provisions  and  valid  as- 
to  general;  Alexander  v.  Bennett,  6  Jones  &  S.  492,  holding  general  provisions 
of  statute  not  void  because  it  contained  some  local  provisions  the  subject  of 
which  was  not  expressed  in  title  of  the  act;  Re  New  York  Elev.  R.  Co.  7  Hun,  239^ 
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as  to  law  being  void  as  regards  its  local  applications  and  valid  as  to  its  general 

ones. 

Review  of  errors  not  objected  to  at  trial. 

Cited  in  People  v.  Driscoll,  107  N.  Y.  414,  14  N.  E.  305,  8  N.  Y,  Crim.  Rep. 
455,  holding  court  is  not  bound  to  reverse  for  such  errors,  and  is  only  authorized 
to  do  so,  in  its  discretion,  where  it  appears  affirmatively  from  the  whole  case, 
that  injustice  has  been  done  to  accused  in  result  arrived  at  by  the  trial  court; 
Ostrander  v.  People,  28  Hun,  38,  holding  upon  writ  of  error  to  review  a  trial 
and  conviction  had  in  oyer  and  terminer  the  general  term  can  only  consider 
such  questions  as  were  raised  by  exceptions  duly  taken  in  the  court  below. 

Cited  in  note  in  90  A.  D.  132,  on  time  when  objection  to  instructions  should 
be  taken. 

Distinguished  in  Brotherton  v.  People,  14  Hun,  486,  holding  that  except  as 
provided  by  statute  an  exception  below  is  necessary. 
Bnrden  of  proof  in  criminal  actions. 

Cited  in  Glover  v.  United  States,  77  C.  C.  A.  450,  147  Fed.  426,  8  A.  A  E. 
Ann.  Cas.  1187,  holding  instruction  that  in  respect  to  alibi  burden  of  proof 
shifted  to  defendant,  error;  People  v.  Hill,  49  Hun,  432,  3  N.  Y.  Supp.  564, 
holding  burden  of  proving  that  the  killing  was  neither  justifiable  nor  excusable 
remains  with  the  people  throughout  the  case;  Pollard  v.  State,  53  Miss.'  410, 
24  A.  D.  703,  as  to  shifting  of  burden  of  proof  in  criminal  cases. 
Insanity  as  defense  to  crime. 

Cited  in  notes  in  80  A.  D.  163;   81  A.  D.  383,— on  insanity  as  defense  to 
crime. 
Burden  of  proof  in  respect  to  insanity  in  criminal  actions. 

Cited  in  King  v.  State,  9  Tex.  App.  515,  holding  burden  of  proving  sanity 
was  on  state;  People  v.  Garbutt,  17  Mich.  9,  97  A.  D.  152,  holding  prosecution 
may  rest  upon  presumption  that  accused  was  sane  until  it  is  overcome  by 
defendant's  evidence;  People  v.  Waltz,  60  How.  Pr.  204,  as  to  burden  of  proof 
of  insanity  in  criminal  cases;  People  v.  Dillon,  8  Utah,  92,  30  Pac  150  (dissent- 
ing opinion),  as  to  burden  of  proof  of  insanity. 

Cited  in  reference  notes  in  69  A.  D.  650,  on  burden  and  sufficiency  of  proof 
respecting  insanity  in  criminal  cases;  83  A.  D.  239,  on  burden  of  proof  of  sanity 
when  insanity  is  pleaded  as  defense  to  crime;  86  A.  D.  123,  on  burden  and 
sufficiency  of  proof  where  insanity  is  set  up  as  defense  to  crime. 

Cited  in  notes  in  36  A.  D.  410,  on  burden  of  proof  where  insanity  set  up  as 
defense;  97  A.  D.  178;  76  A.  S.  R.  96,— on  burden  of  proof  as  to  insanity  set 
up  as  an  excuse  for  crime. 

Disapproved  in  State,  v.  Felter,  32  Iowa,  49 ;  State  v.  Klinger,  43  Mo.  127 ; 
Boswell  V.  Com.  20  Gratt.  860;  State  v.  Lewis,  20  Nev.  333,  22  Pac  241;  State 
V.  Strauder,  11  W.  Va.  745,  27  A.  R.  606;   People  -v.  Walter,  1  Idaho,  386,— 
holding  burden  of  proof  to  establish  insanity  is  on  defendant. 
—  In  civil  actions. 

Cited  in  Perkins  v.  Perkins,  39  N.  H.  163,  holding  in  the  proof  of  a  will  the 
presumption  of  sanity  is  sufficient  to  support  the  will  till  some  evidence  to  the 
contrary  is  offered. 
Application  of  reasonable  doubt  rule  to  defensive  issues. 

Cited  in  People  v.  Riorden,  117  N.  Y.  71,  22  N.  E.  455,  holding  the  rule  that 
defendant  is  entitled  to  the  benefit  of  a  reasonable  doubt  applies  not  only  to 
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the  case  made  by  the  prosecution  but  to  any  defense  interposed;  State  ▼. 
McCluer,  5  Nev.  132,  holding  accused  entitled  to  benefit  of  reasonable  doubt, 
however  arising;  People  v.  Willett,  36  Hun,  600,  3  N.  Y.  Crim.  Rep.  324,  holding 
a  reasonable  doubt  as  to  any  element  of  the  crime  entitles  the  prisoner  to  an 
acquittal. 

Cited  in  note  in  39  L.R.A.  743-745,  on  reasonable  doubt  of  insanity  in  criminal 
cases. 

Distinguished  in  Patterson  v.  People,  46  Barb.  625,  holding  where  killing  is 
proved  and  there  is  no  doubt  as  to  the  identity  of  the  prisoner  he  must  prove 
his  justification  beyond  a  reasonable  doubt. 
Safilciency  of  proof  of  defense  to  crime. 

Cited  in  State  v.  Pierce,  8  Nev.  291;  Territory  v.  Edmonson,  4  Mont.  141, 
1  Pac.  738, — holding  matters  of  justification,  excuse  or  mitigation  should  be 
proven  by  a  preponderance  of  testimony. 

Cited  in  reference  note  in  26  A.  S.  R.  74,  on  duty  of  accused  to  show  insanity 
beyond  a  reasonable  doubt. 

Cited  in  note  in  39  L.R.A.  737,  on  proof  of  insanity  in  criminal  cases  beyond 
reasonable  doubt. 

Doubted  in  People  v.  Schryver,  42  N.  Y.  1,  1  A.  R.  480,  1  Cowen,  Crim.  Rep. 
188;  holding  justification  must  be  established  by  prisoner  by  preponderance  of 
evidence. 
Quantum  of  proof  required  as  to  sanity  of  accused. 

Cited  in  Davis  v.  United  States,  160  U.  S.  469,  40  L.  ed.  499,  16  Sup.  Ct.  Rep. 
353,  holding  verdict  of  guilty  cannot  properly  be  returned  if  jury  entertain  a 
reasonable  doubt  as  to  sanity  of  defendant;  Hodge  v.  State,  26  Fla.  11,  7  So. 
593,  holding  instruction  that  defendant  must  prove  insanity  beyond  a  reason- 
able doubt,  error;  State  v.  Shuff,  9  Idaho,  116,  72  Pac.  664,  holding  it  error  to 
instruct  jury  that  defendfint  must  prove  insanity  by  preponderance  of  evidence; 
People  V.  Coffman,  24  Cal.  230,  holding  defendant  must  establish  his  insanity 
by  such  a  preponderance  of  evidence  that  if  the  single  issue  of  sanity  or  in- 
sanity of  the  defendant  was  submitted  to  the  jury  in  8  civil  case,  they  would 
find  that  he  was  insane;  Hopps  v.  People,  31  111.  386,  83  A.  D.  231,  holding  if 
upon  the  whole  evidence,  the  jury  entertain  a  reasonable  doubt  as  to  sanity  of 
defendant,  they  must  acquit;  State  v.  Bartlett,  43  N.  H.  224,  80  A.  D.  154; 
People  V.  Nino,  149  N.  Y.  317,  43  N.  E.  863,  12  N.  Y.  Crim.  Rep.  228;  People 
v.  Egnor,  175  N.  Y.  419,  67  N.  E.  906,  17  N.  Y.  Crim.  Rep.  388;  Cunningham 
V.  State,  56  Miss.  269,  31  A.  R.  360, — ^holding  whenever  the  question  of  sanity 
is  put  in  issue  tlier  state  must  establish  the  sanity  of  the  prisoner  beyond  all 
reasonable  doubt  arising  out  of  all  the  evidence  in  the  case;  Polk  v.  State, 
19  Ind.  170,  81  A.  D.  382;  State  v.  Crawford,  11  Kan.  32,— holding  if  there  be 
a  reasonable  doubt  as  to  defendant's  sanity  he  must  be  acquitted;  Walker  v. 
People,  88  N.  Y.  81,  1  N.  Y.  Crim.  Rep.  7  (affirming  26  Hun,  67),  holding 
instruction  that  "to  establish  a  defense  of  insanity  it  must  be  clearly  proved" 
accompanied  with  an  instruction  that  if  the  testimony  satisfied  the  jury  beyond 
a  reasonable  doubt  of  guilt  of  prisoner  they  should  convict,  not  error;  Flanagan 
v.  People,  52  N.  Y.  467,  11  A.  R.  731,  1  Cowen,  Crim.  Rep.  523,  as  to  necessity 
of  proving  defendant's  insanity  beyond  a  reasonable  doubt. 

Disapproved  in  Kelch  v.  State,  55  Ohio  St.  146,  60  A.  S.  R.  680,  39  L.R.A 
737,  45  N.  E.  6,  holding  defendant  must  establish  insanity  by  a  preponderance 
of  evidence,  but  should  be  held  to  no  higher  degree  of  proof. 
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Meaning  of  "burden  of  proof." 

Cited  in  Prince  v.  St.  Louis  Cotton  Compress  Co.  112  Mo.  App.  49,  86  S.  W. 
873,  holding  it  means  an  obligation  imposed  on  the  party  who  alleges  the  exist- 
ence of  the  fact  or  thing  necessary  in  prosecution  or  defense  of  an  action  to 
establish  it  by  proof;  Siefke  v.  Siefke,  3  Misc.  81,  22  N.  Y.  Supp.  546  (dissenting 
opinion),  as  to  definition  of  "burden  of  proof." 
Burden  of  proof  In  civil  actions. 

Cited  in  Kay  v.  Metropolitan  Street  R.  Co.  163  N.  Y.  447,  57  N.  E.  751,  holding 
it  is  at  all  times  upon  the  plaintiff. 
Harmless  error. 

Cited  in  Gardiner  v.  People,  6  Park.  Crim.  Rep.  155,  holding  judgment  against 
a  prisoner  will  not  be  reversed  for  a  technical  error  which  did  not  affect  the 
merits  of  the  case  to  his  prejudice;  People  v.  Gonzalez,  35  N.  Y.  49,  holding 
where  testimony  admitted  did  not  or  could  not  affect  the  result  nor  work 
injustice  or  injury  to  the  person  objecting,  the  court  has  no  authority  to  reverse 
the  judgment  on  that  ground;  People  v.  Wileman,  44  Hun,  187,  holding  statute 
only  requires  a  reversal  for  prejudicial  error. 

69  AM.  DEO.  651,  WILLIAMS  v.  NEW  YORK  C.  R.  CO.  16  N.  Y.  97. 
Rights  of  abutters  to  fee  of  streets  and  streams. 

Cited  in  Demopolis  v.  Webb,  87  Ala.  659,  6  So.  408,  holding  that  title  to  land 
dedicated  to  a  public  use,  remains  in  the  grantor,  and  may  be  used  by  him  in 
any  manner  not  interfering  with  that  public  use;  People  v.  Law,  22  How. 
Pr.  109,  34  Barb.  494,  holding  that  owners  of  a  lot,  bounded  in  general  terms 
by  a  street,  own  to  the  middle  of  such  street;  Bowen  v.  Delaware,  L.  &  W.  R. 
Co.  153  N.  Y.  476,  60  A.  S.  R.  667,  47  N.  E.  907,  holding  that  a  railroad  company 
acquiring  city  lots,  can  not  lease  the  adjoining  street  for  railroad  purposes, 
such  being  inconsistent  with  its  use  as  a  public  street;  Buffalo  Pipe  Line  Co. 
V.  New  York,  L.  E.  &  W.  R.  Co.  10  Abb.  N.  C.  107,  holding  that  easement  by 
public  in  a  navigable  stream  does  not  include  the  right  to  use  its  bed  for  laying 
pipe  line  which  is  a  trespass  against  the  fee-holder. 

Cited  in  reference  notes  in  19  A.  S.  R.  918,  on  rights  acquired  by  public  in 
highway;  20  A.  S.  R.  537,  on  rights  of  abutting  owners  to  trees,  herbage,  etc., 
growing  in  highway. 

Cited  in  note  in  101  A.  S.  R.  103,  on  ownership  of  soil  in  highway. 

Distinguished  in  White's  Bank  y.  Nichols,  64  N.  Y.  65,  holding  that  when  the 
grantor  retains  the  fee  in  the  adjoining  street,  a  part  of  which  is  seized  and 
accepted  by  grantee,  the  former  is  entitled  only  to  possession  subject  to  grantee^s 
easement  therein;  Story  v.  New  York  Elev.  R.  Co.  90  N.  Y.  122,  43  A.  R.  146, 
11  Abb.  N.  C.  236,  holding  that  although  the  abutting  owner  has  only  an  easement 
in  the  street,  this  is  appurtenant  to  the  land,  and  cannot  be  impaired  by  erection 
of  elevated  railway  in  cutting  off  light  and  air. 
Right  to  compensation  for  taking  fee  of  street. 

Cited  in  Re  Terrace,  39  N.  Y.  S.  R.  270,  16  N.  Y.  Supp.  775,  holding  that 
when  a  city  takes  over  the  fee  of  the  public  streets  it  must  pay  compensation 
based  on  the  damage  done  to  the  value  of  the  private  property. 
Right  of  abutting  property  owners  to  compensation   for  Imposition  of 
additional  burden  on  street. 

Cited  in  Prosser  v.  Wapello  County,  18  Iowa,  327,  holding  that  grantee  of  an 


Digitized  by  VjOOQ IC 


69  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1270 

easement  to  public  who  restrains  the  fee  is  entitled  to  compensation  from  one 
who  seeks  to  additionally  burden  it  by  operating  a  ferry  at  the  end  of  street; 
Buford  V.  Smith,  2  Tex.  Civ.  App.  178,  21  S.  W.  168,  holding  use  of  a  public 
road  by  a  private  ferry  is  an  additional  burden  requiring  compensation; 
Blashfield  v.  Empire  State  Teleph.  &  Teleg.  Co.  18  N.  Y.  Supp.  250,  holding 
same  as  to  a  telephone  company;  Knox  v.  New  York,  65  Barb.  404,  38  How. 
Pr.  67,  holding  same  as  to  a  bridge  company  in  using  a  part  of  a  public  street 
upon  which  to  erect  a  bridge;  Bloomfield  &,  R.  Natural  Gaslight  Co.  v.  Calkins, 
62  N.  Y.  386,  holding  same  as  to  a  gas  company  in  laying  pipes  beneath  the 
street;  Tiffany  v.  United  Stated  Illuminating  Co.  67  How.  Pr.  73,  holding  upon 
grant  to  an  illuminating  company  to  erect  poles  and  wires  upon  public  streets 
is  must  pay  for  the  added  burden;  Eels  v.  American  Teleph.  &,  Teleg.  Co.  65 
Hun,  516,  20  N.  Y.  Supp.  600,  holding  same  as  to  a  grant  to  a  telephone 
company  to  erect  poles  and  string  wires;  Calkins  v.  Bloomfield  &  R.  Natural 
Gaslight  Co.  1  Thomp.  &  C.  541,  holding  the  use  of  a  highway  over  which  the 
public  has  merely  an  easement,  for  laying  gas  pipes,  is  an  additional  burden 
not  contemplated  by  the  owner  in  fee,  who  is  thereby  entitled  to  compensation; 
McCaffrey  v.  Smith,  41  Hun,  117,  holding  that  neither  the  legislature  nor  town 
council  has  the  power  to  permit  the  public  to  use  a  street,  in  front  of  a  hotel 
for  standing  their  teams  without  proprietor's  consent;  Castle  v.  Bell  Teleph.  Co. 
49  App.  Div.  437,  63  N.  Y.  Supp.  482,  on  right  of  fee-holders  to  compensation 
for  the  use  of  the  streets  for  burying  pipes  and  conduits  containing;  Schaufele 
v.  Doyle,  86  Cal.  107,  24  Pac.  834,  holding  that  a  public  street  cannot  be  so 
appropriated  without  compensation  as  to  prevent  the  use  of  the  same  by  abutting 
property  owner;  United  States  v.  Illinois  C.  R.  Co.  2  Biss.  174,  Fed.  Cas.  No. 
15,437,  holding  that  property  dedicated  to  a  special  use  can  be  diverted  from  that 
purpose  by  neither  city  nor  state  except  under  the  right  of  eminent  domain; 
State  V.  Laverack,  34  N.  J.  L.  20],  holding  that  land  acquired  by  public  for  use 
as  a  public  street  can  not  be  subjected  to  an  additional  burden  of  a  market 
place  without  compensation  to  those  holding  fee  to  streets;  Canastota  Knife 
Co.  V.  Newington  Tramway  Co.  69  Conn.  146,  36  Atl.  1107,  holding  when 
land  has  been  dedicated  to  be  used  in  a  certain  manner  neither  the  city  nor  the 
state  can  enlarge  that  use  against  the  donor  without  compensation. 

Cited  in  notes  in  16  A.  S.  R.  613,  on  what  is  a  taking  of  property  for  public 
use;  106  A.  S.  R.  234,  on  functions  and  purposes  of  streets  and  highways;  17 
L.R.A.  474,  476,  on  what  use  of  street  or  highway  constitutes  an  additional 
burden. 

Distinguished  in  Kelsey  v.  King,  33  How.  Pr.  39,  17  N.  Y.  Trans.  App.  133 
(affirming  11  Abb.  Pr.  180),  holding  that  the  use  of  public  streets  for  laying 
sewers  is  not  incompatible  with  the  purpose  of  dedication,  and  legislature  has 
power  to  authorize  such  use,  although  only  nominal  damages  are  awarded; 
Crooke  v.  Flatbush  Waterworks  Co.  27  Hun,  72;  Kelsey  v.  King,  32  Barb.  410, 
— ^holding  that  laying  of  a  public  sewer  under  a  public  street  is  not  incompatible 
with  its  use  as  such,  and  may  be  so  appropriated-  without  c<Hnpensation  to 
abutting  owners;  Jones  v.  Keith,  37  Tex.  394,  14  A.  R.  382,  holding  that 
legislature  in  authorizing  the  erection  of  a  toll  bridge  at  the  intersection  of 
a  road  and  a  stream  imposes  no  new  burden  on  the  highway  and  no  compensa- 
tion can  be  recovered. 
—  Railroad  In  public  street. 

Cited  as  a  leading  case  in  Kucheman  v.  Chicago,  C.  &  D.  R.  Ca  46  Iowa, 
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-366,  holding  that  the  fee  holder  in  a  public  street  is  entitled  to  compensation 
ior  its  appropriation  for  railway  purposes. 

Cited  in  Hodges  v.  Seaboard  &  R.  R.  Co.  88  Va.  653,  14  S.  E.  380,  holding 
that  the  location  of  a  railroad  track  on  a  public  street  creates  an  additional 
•servitude  entitling  the  owner  to  compensation;  Cox  v.  Louisville,  N.  A.  &  C.  R. 
Co.  48  Ind.  178;  Chicago,  K.  &  W.  R.  Co.  v.  Woodward,  47  Kan.  191,  27  Pac. 
836;  Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich.  62,  31  A.  R.  306;  Schurmeier 
v.  St.  Paul  &  P.  R.  Co.  10  Minn.  182,  ^8  A.  D.  69,  Gil.  59;  Hinchman  v.  Patter- 
son Horse  R.  Co.  17  N.  J.  Eq.  76,  86  A.  D.  252;  Re  New  York  Elev.  R.  Co.  7 
Hun^  239;  Syracuse  Solar  Salt  Co.  v.  Rome,  W.  &  O.  R.  Co.  67  Hun,  163,  22 
X.  Y.  Supp.  321;  Washington  Cemetery  v.  Prospect  Park  &  C.  I.  R.  Co.  68 
N.  Y.  591,  4  Abb.  N.  C.  15  (affirming  7  Hun,  655);  Spencer  v.  Point  Pleasant 
4i  O.  River  R.  Co.  23  W.  Va.  406;  Ford  v.  Chicago  &  N.  W.  R.  Co.  14  Wis.  610, 
«0  A.  D.  791;  Bond  v.  Pennsylvania  Co.  171  111.  508,  49  N.  E.  545,— holding 
that  steam  railroads  cannot  use  public  streets  without  either  condemning  them 
■and  compensating  the  fee  holder  or  securing  his  consent;  Peck  v.  Schenectady 
R.  Co.  170  N.  Y.  298,  63  N.  E.  357,  holding  same  as  to  street  railway;  Craig 
V.  Rochester  &  B.  R.  Co.  39  Barb.  494,  holding  same  as  to  a  horse  railroad; 
Re  Gilbert  Elev.  R.  Co.  38  Hun,  438,  holding  same  as  to  an  elevated  railway; 
Petersburg  R.  Co.  v.  Burtons,  1  Va.  Dec.  397,  holding  the  owner  of  a  lot  situ- 
ated on  a  public  street  of  a  city,  entitled  to  damages  for  special  injury  done  to 
property  by  the  use  and  occupation  of  such  street  by  a  railroad  company  with- 
out his  consent;  Jersey  City  &  B.  R.  Co.  v.  Jersey  City  &  H.  Horse  R.  Co. 
20  N.  J.  Eq.  61;  Harrington  v.  St.  Paul  t  S.  C.  R.  Co.  17  Minn.  215,  Gil.  188; 
Indianapolis,  B.  A  W.  R.  Co.  v.  Hartley,  67  111.  439,  16  A.  R.  624,— holding 
when  the  fee  in  the  street  belongs  to  the  abutting  owner,  the  city  by  granting 
its  use  to  a  street  railway  company,  imposes  new  burdens  on  it  for  which 
•company  must  pay  the  owner;  Carli  v.  Stillwater  Street  R.  &  Transfer  Co. 
28  Minn.  373,  41  A.  R.  290,  10  N.  W.  205.  holding  same  as  to  a  railroad  for 
transferring  freight;  Hastings  &  G.  I.  R.  Co.  v.  Ingalls,  16  Neb.  123,  16  N.  W. 
762,  holding  same  as  to  a  steam  railroad;  Mattlage  v.  New  York  Elev.  R.  Ca 
14  Misc.  291,  35  N.  Y.  Supp.  704,  holding  same  as  to  elevated  railway;  Wager 
-V.  Troy  Union  R.  Co.  25  N.  Y.  526,  on  distinction  when  the  legislature  does  not 
require  the  company  to  acquire  the  fee;  People  t.  Kerr,  37  Barb.  357,  on  legis- 
lative power  to  require  the  railroad  to  acquire  title  to  the  soil  in  highway  and 
pay  the  owner  thereof;  Pierce  v.  Drew,  136  Mass.  75,  49  A.  R.  7,  holding  that 
•easement  acquired  by  public  in  highway  does  not  embrace  its  use  for  a  steam 
railway;  Wager  y.  Troy  Union  R.  Co.  25  N.  Y.  526,  holding  that  the  appro- 
priation by  a  railway  company  of  city  streets  constitutes  a  new  burden  and 
entitles  the  fee  holders  to  compensation ;  Mahon  v.  New  York  C.  R.  Co.  24  N.  Y. 
-668,  holding  upon  dissolution  of  a  turnpike  company,  the  fee  holder  of  the  land 
is  entitled  to  compensation  when  it  is  appropriated  by  a  railroad  company; 
Gray  v.  First  Div.  St.  Paul  &  P.  R,  Co.  13  Minn.  '316,  Gil.  289,  holding  that 
public  easement  in  a  street  does  not  include  its  use  for  a  railroad;  Fanning 
V.  D.  M.  Osborne  &  Co.  102  N.  Y.  441,  7  N.  E.  307,  on  right  of  owner  in  fee  of 
^reet  to  compensation  for  its  use  by  a  railroad;  New  York  &  H.  R.  Co.  v.  New 
York,  1  Hilt.  662,  on  the  imposition  of  an  additional  burden  by  the  operation 
•of  a  railroad  upob  public  streets  entitling  fee  holder  to  compensation;  Edsill 
ir.  Howell,  86  Hun,  424,  33  N.  Y.  Supp.  892,  on  the  right  of  fee  holders  of  public 
«treet    to    compensation    for    its    appropriation    for    steam    railway    purposes; 
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Craig  V.  Rochester  City  &  B.  R.  Co.  39  N.  Y.  404,  7  N.  Y.  Trans.  App.  194, 
on  distinction  between  a  street  railway  and  a  steam  road  the  former  of  which 
does  not  impose  additional  burden  on  land;  Mason  v.  Brooklyn  C.  &  N,  R.  Co. 
36  Barb.  373,  on  distinction  between  the  use  of  a  public  street  for  a  steam  rail- 
road and  city  railway;  Re  New  York  C.  &  H.  R.  R.  Co.  16  Hun,  63,  on  the 
imposition  of  a  new  burden  beyond  public  easement  by  using  public  street  for  a 
railway  entitling  owner  to  compensation;  Re  New  York,  L.  &  W.  R.  Co.  27 
Hun,  161,  on  right  of  fee  owner  to  compensation  for  use  of  the  street,  dedicated 
by  him,  by  a  railway  company;  Sun  Printing  &  Pub.  Asso.  v.  New  York,  8 
App.  Div.  230,  40  N.  Y.  Supp.  607,  on  the  distinction  between  the  use  of  land 
as  a  public  street  and  its  use  for  the  purpose  of  a  railroad;  State,  Felis» 
Prosecutor,  v.  Atlantic  City,  34  N.  J.  L.  99,  holding  that  there  may  be  a  con- 
current use  of  a  street  by  public  and  a  railroad  by  consent  of  all  affected  thereby. 

Cited  in  reference  notes  in  9  A.  R.  466,  on  railway  in  street  as  additional 
burden ;  7  A.  S.  R.  627 ;  9  A.  S.  R.  546, — on  appropriation  of  highway  for  railway 
purposes  as  new  servitude. 

Cited  in  notes  in  28  A.  R.  267,  on  right  of  owner  of  fee  in  street  to  compensa- 
tion for  laying  car  tracks  thereon;  37  A^  R.  224,  on  compensation  to  adjoining 
owners  for  using  highway  for  railroad;  4  A.  S.  R.  402,  on  damages  for  establish- 
ing railroad  on  highway  where  fee  of  street  is  in  abutting  landowner;  3  L.R.A. 
176,  on  abutter's  right  to  compensation  for  use  of  street  for  railway. 

Distinguished  in  Brooklyn  C.  &  J.  R.  Co.  v.  Brooklyn  C.  R.  Co.  33  Barb.  420, 
holding  that  the  use  of  a  public  street  by  a  horse  railway  is  not  an  additional 
burden  entitling  the  fee  holder  to  compensation;  People  v.  Law,  22  How.  Pr. 
109,  34  Barb.  494,  holding  that  taking  a  public  street  for  a  street  railway  is 
for  public  use;  Reichert  v.  St.  Louis  &  S.  F.  R.  Co.  51  Ark.  491,  5  L.R.A,  183. 
11  S.  W.  696,  holding  that  a  city  can  grant  the  use  of  city  streets  to  a  street 
railway  company  without  becoming  liable  to  the  owner  in  fee;  Fobes  v.  Rome, 
W.  A  0.  R.  Co.  121  N.  Y.  606,  8  L.R.A.  463,  24  N.  E.  919;  Milbum  v.  Cedar 
Rapids,  12  Iowa,  246, — ^holding  that  abutting  property  owners  not  owning  the 
fee  to  the  streets  cannot  restrain  the  grant  of  their  use  to  a  street  railroad  nor 
demand  compensation;  Clinton  v.  Cedar  Rapids  &  M.  River  R.  Co.  24  Iowa, 
456,  holding  that  when  the  city  owns  the  streets,  in  trust  for  the  public,  the 
legislature  may  authorize  the  use  by  a  railroad  company  without  compensation; 
Taylor  v.  Metropolitan  Elev.  R.  Co.  18  Jones  &  S.  311;  Kellinger  v.  Forty-second 
Street  &  G.  Street  Ferry  R.  Co.  60  N.  Y.  206;  Carson  v.  Central  R.  Co.  35 
Cal.  326, — ^holding  that  the  use  of  a  public  street  may  be  granted  to  a  railroad 
company  by  legislature  without  compensating  adjoining  property  owners  who 
do  not  own  fee  in  street;  Abendroth  v.  Manhattan  R.  Co.  20  Jones  &  S.  274, 
holding  same  as  to  use  of  street  by  an  elevated  street  railway;  Patten  v.  New 
York  Elev.  R.  Co.  3  Abb.  N.  C.  306,  holding  that  abutting  property  owner  who 
does  not  own  fee  in  street,  cannot  claim  compensation  for  injury  to  a  vault 
beneath  such  street  caused  by  erection  of  elevated  street  railway. 

Modified  in  Reining  v.  New  York,  L.  &  W.  R.  Co.  128  N.  Y.  157,  14  L.R.A. 
133,  28  N.  E.  640,  holding  that  even  though  the  abutting  property  owners  do  not 
own  the  fee  in  the  streets  the  legislature  has  not  power  to  grant  the  exclusive 
use  of  such  street  to  a  railway  without  compensation  to  owners  for  such  loss. 

Disapproved  in  Cook  v.  Burlington,  36  Iowa,  357,  holding  that  the  use  of  a 
public  street  by  a  railroad  company  is  not  incompatible  with  its  purpose  and  a 
city  may  make  a  grant  authorizing  such  use  without  compensation. 
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Right  to  compensation  for  burdens  added  to  land. 

Cited  in  People  ex  rel.  Williams  v.  Haines,  49  N.  Y.  587,  holding  that  the 
legislature  cannot  impose  a  burden  on   land  by  authorizing  it  to  be  drained 
without  compensating  the  owners. 
Injunction  against  taking  street  for  railroad  without  compensation. 

Cited  in  People  v.  Law,  22  How.  Pr.  109,  34  Barb.  494,  holding  that  abutting 
property  owners  may  enjoin  building  of  railway  on  public  Areet  if  compensation 
is  not  given;  Hodges  v.  Seaboard  &  R.  R.  Co.  88  Va.  653,  14  S.  E.  380,  holding 
proper,  an  injunction  against  unlawful  imposition  of  railroad  on  private  prop- 
erty; Milhau  V.  Sharp,  27  N.  Y.  611,  84  A.  D.  314;  Murdock  v.  Prospect  Park 
A  C.  I.  R.  Co.  73  N.  Y.  679;  Henderson  v.  New  York  C.  R.  Co.  78  N.  Y.  423; 
Uline  V.  New  York  C.  R.  Co.  101  N.  Y.  98,  63  A.  R.  123,  4  N.  E.  536;  Coats- 
worth  V.  Lehigh  Valley  R.  Co.  166  N.  Y.  451,  51  N.  E.  301;  Garvey  v.  Long 
Island  R.  Co.  159  N.  Y.  323,  70  A.  S.  R.  550,  54  N.  E.  57 ;  Shepard  v.  Manhattan 
R.  Co.  117  N.  Y.  442,  23  N.  E.  30;  Syracuse  Solar  Salt  Co.  v.  Rome,  W.  &  O.  R. 
Co.  11  App.  Div.  557,  42  N.  Y.  Supp.  590;  Lynch  v.  Metropolitan  Elev.  R.  Co. 
129  N.  Y.  274,  26  A.  S.  R.  523,  15  L.R.A.  287,  29  N.  E.  316,  28  Abb.  N.  C.  1, 
21  N.  Y.  Civ.  Proc.  Rep.  420;  Coastworth  v.  Lehigh  Valley  R.  Co.  24  App.  Div. 
273,  48  N.  Y.  Supp.  511;  Colstrum  v.  Minneapolis  &  St.  L.  R.  Co.  33  Minn.  616, 
24  N.  W.  255, — ^holding  that  a  person  whose  property  is  injured  by  the  wrongful 
building  of  a  railroad  may  both  recover  direct  damages  and  also  an  injunction 
to  abate  its  further  continuance  as  a  nuisance;  Galway  v.  Metropolitan  Elev. 
R.  Co.  128  N.  Y.  132,  13  L.R.A.  788,  28  N.  E.  479;  Glover  v.  Manhattan  R.  Co. 
66  How.  Pr.  77, — holding  same  as  to  wrongful  building  of  an  elevated  railway; 
Woodworth  v.  Brooklyn  Elev.  R.  Co.  29  App.  Div.  1,  61  N.  Y.  Supp.  323,  holding 
same  as  to  a  nuisance  by  an  elevated  railway  caused  by  appropriation  of  com- 
plainant's easement  to  light  and  air  without  compensation;  Craig  v.  Rochester 
City  &  B.  R.  Co.  39  N.  Y.  404,  7  N.  Y.  Trans.  App.  194,  holding  that  the  owner 
in  fee  of  land,  dedicated  as  a  public  highway  may  enjoin  a  street  railroad 
company  from  building  tracks  thereon  and  operating  cars  over  it;  Glover  v. 
Manhattan  R.  Co.  19  Jones  &  S.  1,  holding  that  the  erection  of  an  elevated  street 
railway  is  an  enlargement  of  the  public  use  of  such  a  street,  and  may  be  enjoined 
if  compensation  be  refused  the  abutting  owner. 

Cited  in  note  in  20  L.R.A.  752,  on  damages  in  lieu  of  injunction. 

Distinguished  in  Troy  k  B.  R.  Co.  v.  Boston,  H.  T.  &  W.  R.  Co.  86  N.  Y.  107, 
denying  an  injunction  where  the  facts  present  no  equitable  jurisdiction; 
People  v.  Kerr,  27  N.  Y.  188,  20  How.  Pr.  130,  holding  that  a  grant  to  a  city 
railway  by  the  municipality  is  an  appropriation  of  the  streets  for  a  public  use 
and  cannot  be  restrained  by  those  holding  the  fee  in  the  streets  subject  to 
public  use;  Story  v.  New  York  Elev.  R.  Co.  90  N.  Y.  122,  43  A.  R.  146,  11  Abb. 
N.  C.  236,  holding  enjoinable,  the  erection  of  elevated  railway  so  as  to  impair 
abutting  owners'  mere  easement  to  light  and  air. 

—  Against  taking  of  land   for  turnpike. 

Cited  in  Sidener  v.  Xorristown,  H.  &  St.  L.  Tump.  Co.  23  Ind.  623,  holding 
injunction,  proper  remedy  to  prevent  turnpike  company  from  taking  land  with- 
out compensation. 

—  Against  misuse  of  dedicated  places. 

Cited  in  Sanborn  v.  Van  Duyne,  90  Minn.  215,  96  N.  W.  41,  holding  that  the 
owner  of  land,  dedicated  to  a  public  use,  may  enjoin  it's  use  for  private  purposes 
under  leaM  from  city;  Scranton  v.  Griffin,  5  Luzerne  Leg.  Reg.  26,  upholding 
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injunction  restraining  owner  of  land  dedicated  to  public  street  from  encroach- 
ing thereon  by  changing  line  of  fence. 
Injunction  against  nuisance  or  trespass. 

Cited  in  McKeon  v.  See,  51  N.  Y.  300,  10  A.  R.  659,  holding  injunction  lies 
to  abate  nuisance  caused  by  factory  in  jarring  and  injuring  complainant's 
-dwelling;  Davis  v.  Niagara  Falls  Tower  Co.  25  App.  Div.  321,  49  N.  Y.  Supp. 
554,  holding  same  as  to  the  continued  nuisance  of  a  tower  caused  by  the  pre- 
cipitation of  ice  and  snow  from  it;  Inderlied  v.  Whaley,  85  Hun,  63,  32  N.  Y. 
Supp.  640,  holding  same  as  to  a  nuisance  by  a  saw-mill  in  polluting  the  waters 
of  a  stream;  Davis  v.  Lamberton,  56  Barb.  480,  holding  same  as  to  a  nuisance 
•created  by  a  cheese  factory  in  polluting  the  water  of  a  stream;  Hutchins  v. 
Smith,  63  Barb.  251,  holding  same  as  a  nuisance  created  by  erection  of  a  lime- 
kiln ;  Dewitt  V.  Van  Schoyk,  35  Hun,  103,  holding  same  as  to  right  of  landowner 
against  one  who  closed  up  a  public  road  and  established  another  over  complain- 
ant's land;  Johnson  v.  Rochester,  13  Hun,  285,  holding  same  as  to  a  nuisance 
in  the  nature  of  a  continued  trespass  in  wrongfully  using  complainant's  land 
as  a  passage-way;  Richards  v.  Dower,  64  Cal.  62,  28  Pac.  113,  holding  that  the 
building  of  a  tunnel  through  a  person's  property  is  an  encroachment  upon  his 
rights  therein  and  will  be  enjoined;  Hersee  v.  Buffalo,  Sheldon,  445,  holding 
that  equity  will,  at  instance  of  aggrieved  party,  restrain  unauthorized  grading 
and  paving  of  street;  Lincoln  v.  Blanchard,  17  Utah,  464,  on  the  right  of  land- 

•owner  to  restrain  by   injunction   the   digging  of  a  tunnel   through  the  same; 

-Cooley  V.  Cummings,  16  N.  Y.  S.  R.  947,  1  N.  Y.  Supp.  631,  holding  that  the 

•continuous  interference  of  landlord  with  his  tenant's  .rights  is  enjoinable. 

Cited  in  reference  notes  in  96  A.  D.  597,  as  to  when  injunction  will  be  issued 
to  prevent  trespass ;  96  A.  D.  597,  on  right  to  injunction  to  prevent  multiplicity 
of  suits;  26  A.  S.  R.  533,  on  equitable  jurisdiction  for  trespass. 
Ejectment  by  abutter  for  appropriation  of  fee  of  street  or  public  place. 

Cited  in  Perrin  v.  New  York  C.  R.  Co.  36  N.  Y.  120,  on  the  right  of  fee 
holder  to  maintain  an  action  for  disseisin  against  railway  company  for 
appropriating  the  public  street;  Gaslight  Co.  v.  Rome,  W.  &  O.  R.  Co.  11  N.  Y. 

-Civ.  Proc.  Rep.  239,  holding  owner  of  land  adjacent  to  a  public  street  in  which 
public  has  but  a  mere  easement,  can  recover  to  the  center  of  the  street  from  a 
railroad  company  which  has  intruded  on  street;  Perrin  v.  New  York  C.  R.  Co. 
1  N.  Y.  Trans.  App.  253,  holding  the  entire  and  exclusive  appropriation  of 
premises  laid  down  on  a  map  and  denominated  "Park"  a  sufficient  disseisin. 
Power  of  state  or  municipality  to  authorize  use  of  public  street. 
Cited  in  United  States  v.  Bambridge,  3  Hughes,  593,  Fed.  Cas.  No.   14,496, 

'holding  that  the  legislature  has  power  to  authorize  a  town  to  lease  out  to  pri- 
vate person  a  portion  of  a  public  street  upon  which  to  erect  a  dock,  use  of 

•which  cannot  be  restrained. 

Cited  in  reference  notes  in  98  A.  D.  247;  29  A.  S.  R.  690,— on  municipal  power 

^  authorize  use  of  streets  for  railway  purposes;   5  A.  S.  R.  353,  on  power  of 

:«tate  or  municipality  to  authorize  use  of  street  by  railroad;   7  A.  8.  R.  627, 
on  power  of  state  or  of  municipality  as  its  agent  to  authorize  railroad  to  use 

rstreet. 

Jfature  and  extent  of  interest,  under  franchise,  of  corporation  in  public 
street. 
Cited  in  North  Beach  &  M.  R.  Co's.  Appeal,  32  CaL  499;   People  ex  reL 
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Dunkirk  A  J".  R.  Co.  v.  Cassity,  46  N.  Y.  46, — holding  that  a  railway  company's 
easement  in  the  streets  is  an  "interest  in  land''  subject  to  taxation;  People 
V.  Cassity,  2  Lans.  204,  holding  assessable  as  real  estate,  the  tangible  property 
of  a  street  railway  together  with  it's  charter  and  easement  in  the  streets; 
Atlantic  &  P.  R.  Co.  y.  Lesueur,  2  Ariz.  428,  1  L.R.A.  244,  2  Inters.  Com.  Rep. 
89,  10  Pac.  157,  holding  that  an  easement  over  land  as  distinguished  from  a 
license  is  an  "interest  in  land;"  Northern  P.  R.  Co.  v.  Carland,  6  Mont.  146, 
3  Pac.  134,  holding  that  a  right  of  way  granted  by  the  United  States  to  a  rail- 
road is  an  easement  which  includes  all  the  property  thereon  for  the  purposes 
of  exemption  from  taxation;  Concord  t.  Concord  Horse  R.  Co.  65  N.  H.  30, 
18  Atl.  87,  holding  that  a  street  railway  company  in  appropriating  the  public 
streets  are  limited  to  extent  and  manner  by  the  charter  granting  it  the  use  of 
such  streets. 

Fee  holder's  right  of  reversion  on  discontinuance  of  public  easement. 

Cited  iH  Van  Amringe  y.  Bamett,  8  Bosw.  357,  holding  when  the  use  of  land 
taken  for  a  public  highway,  is  discontinued  for  that  purpose  the  abutting  owner 
holding  under  on^  in  whom  title  was  vested  may  enter  and  occupy  it  as  his  own; 
Mangam  y.  Sing,  11  App.  Div.  203,  42  N.  Y.  Supp.  050,  holding  that  upon 
abandonment  by  highway  abutting  owner  becomes  entitled  to  recover  premises 
lying  between  his  lands  and  center  of  highway. 

Distinguished  in  Heath  v.  Barman,  40  Barb.  406,  holding  that  land  used  for 
public  vrn^  under  a  plank  road  company  upon  dissolution  of  such  company 
may  be  taken  up  by  a  town  and  used  for  public  street  without  compensating 
the  owner;  State  v.  Maine,  27  Conn.  641,  71  A.  D.  80,  holding  that  the  use 
by  a  turnpike  company  of  land  is  a  public  one  and  upon  revocation  of  its  charter 
the  state  may  revest  it  in  the  public  as  a  highway  without  compensation  to 
owners  in  fee. 
Dedication  for  highway. 

Cited  in  reference  notes  in  60  A.  S.  R.  676,  on  dedication  for  highway;  70 
A.  D.  205,  on  dedication  of  land  for  highway  as  passing  easement. 

Cited  in  notes  in  57  A.  S.  R.  750,  on  highways  by  dedication;  1  L.R.A.  403, 
on  dedication  of  land  to  street  purposes. 
Reversion  of  title. 

Cited  in  Edison  Electric  Light  Co.  v.  New  Haven  Electric  Co.  21  Abb.  N.  C. 
110,  on  property  of  a  dissolved  corporation. 

Street  railroad  as  nalsance  per  se. 

Cited  in  note  in  5  L.R.A.  371,  on  whether  railroad  on  city  street  is  nuisance 
per  se. 

Liability  of  railroad  for  direct  damages  to  private  property. 

Cited  in  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  504,  12  A.  R.  147,  holding 
that  even  though  a  railroad  has  properly  acquired  an  easement  over  one's  land, 
it  is  still  liable  for  so  constructing  the  road  as  to  release  a  natural  barrier 
and  flood  his  land;  Robinson  v.  New  York  &  E.  R.  Co.  27  Barb.  512,  holding 
that  the  legislature  by  authorizing  the  construction  of  a  railroad  does  not 
thereby  exempt  it  from  liability  for  wrongs  done  to  property  of  individual; 
Drady  y.  Des  Moines  k  Ft.  D.  R.  Co.  67  Iowa,  303,  10  N.  W.  754,  holding  dam- 
ages sustained  to  property  by  building  a  railroad  along  an  adjoining  street, 
are  recoverable  in  an  action  for  trespass. 
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Recovery  for  prospective  damages. 

Cited  in  note  in  53  A.  R.  129,  on  recovery  for  prospective  damages. 

60  AM.  DEC.  665,  AUSTIN  v.  SEARING,  16  N.  Y.  112. 
By-laws  of  an  organization  as  contracts. 

Cited  in  Hogan  v.  Pacific  Endowment  League,  99  Cal.  248,  33  Puc.  924, 
iiolding  that  unincorporated  societies  are  the  creatures  of  a  contract  for  whose 
breach  claimants  may  resort  to  law;  Burt  v.  Oneida  Community,  41  N.  Y.  S.  R. 
48,  16  N.  Y.  Supp.  289,  holding  that  the  regulations  of  a  certain  unincorporated 
community  were  contract  which  cut  off  recovery  by  an  expelled  member  for 
services  rendered  in  return  for  benefits  received;  Purdy  v.  Banker's  Life  Asso. 
101  Mo.  App.  91,  74  S.  W.  486,  holding  that  a  by-law  of  a  corporation  though 
not  enforceable  as  such,  may  sometimes  be  binding  as  a  contract. 

Cited  in  reference  notes  in  91  A.  D.  146,  on  binding  effect  of  constitution 
and  by-laws  of  charitable  associations  upon  members;  24  A.  S.  R.  188,  on 
enforcement  of  articles  and  by-laws  of  mutual  benefit  societies ;  53  A.  S.  R. 
319,  on  force  of  constitutions  and  by-laws  of  voluntary  associations;  64  A.  S.  R. 
600,  on  by-laws  of  mutual  benefit  associations;  70  A.  S.  R.  120,  on  constitution 
and  by-laws  of  .benevolent  society;  71  A.  D.  627,  on  constitution,  by-laws,  and 
proceedings  of  voluntary  charitable  associations. 

Cited  in  note  in. 5  L.R.A.(N.S.)  891,  on  obligation  of  members  of  labor  union 
as  to  political  matters. 
Effect  of  by-laws  denying  Judicial  remedy  to  members  of  society. 

Cited  in  Pepin  v.  Societe  St.  Jean  Baptiste,  23  R.  I.  81,  91  A.  S.  R.  620,  49 
Atl.  387,  holding  the  by-laws  of  an  association  which  attempt  to  deprive  a  person 
of  his  -remedy  at  law  are  invalid;  Rudolph  v.  Southern  Beneficial  League,  23 
Abb.  N.  C.  199,  7  N.  Y.  Supp.  135,  holding  that  where  property  rights  and 
pecuniary  interests  are  concerned  the  jurisdiction  of  the  court  cannot  be  ousted 
by  the  rules  of  an  association;  Poultney  v.  Bachman,  10  Abb.  N.  C.  252,  62 
How.  Pr.  466,  holding  that  by-laws  of  a  beneficient  association  cannot  deprive 
the  courts  of  jurisdiction  to  try  claims  against  it ;  Reno  Lodge  No.  99,  I.  O.  O.  F. 
V.  Grand  Lodge,  I.  0.  0.  F.  54  Kan.  73,  26  L.R.A.  98,  37  Pac.  1003,  holding 
unincorporated  societies  cannot,  through  the  decision  of  their  judicial  oflScers 
interfere  with  property  rights  nor  cut  oflf  jurisdiction  of  the  courts;  Bauer  v. 
Samson  Lodge,  K.  of  P.  102  Ind.  262,  1  N.  E.  571,  holding  that  an  insurance 
organization  cannot  constitute  a  judicial  tribunal  within  itself  whose  decisions 
will  deprive  it*s  members  of  recourse  to  courts;  Supreme  Lodge,  O.  S.  F.  v. 
Raymond,  57  Kan.  647,  49  L.R.A.  373,  47  Pac.  533,  holding  that  the  by-laws  of 
an  insurance  company  cannot  abridge  the  right  of  claimants  to  resort  to  the 
courts  on  a  claim  disallowed  by  its  arbitrators;  Sanford  v.  Commercial  Trave- 
ler's Mut.  Acci.  Asso.  86  Hun,  380,  33  N.  Y.  Supp.  512,  holding  that  a  pro- 
vision, in  a  certificate  of  membership  of  an  insurance  company,  that  claims 
against  the  company,  shall  be  tried  by  a  referee,  is  unconstit^itional  as  depriving 
the  claimant  of  trial  by  jury;  Supreme  Council,  O.  C.  F.  v.  Forsinger,  125  Ind. 
52,  21  A.  S.  R.  196,  9  L.R.A.  501,  25  N.  E.  129,  holding  the  regulations  of  an 
insurance  company  providing  for  the  method  of  presentation  and  mode  of 
procedure  in  the  matter  of  claims  is  valid  unless  it  divests  property  rights; 
Davis  V.  Mayo,  82  Va.  97,  to  point  that  voluntary  associations  cannot  through 
decision  of  their  judicial  officers  interfere  with  property  rights. 

Cited  in  notes  in  59  A.  S.  R.  206,  on  effect  as  res  judicata  of  decisions  within 
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fraternal  and  other  associations;  59  A.  S.  R.  198;  68  A.  S.  R.  856,— on  validity 
of  constitution,  by-laws,  and  proceedings  of  voluntary  charitable  associations; 
2  L.R.A.  841,  on  property  rights  of  fraternal  and  benevolent  societies. 

Distinguished  in  Spink  v.  Co-operative  F.  Ins.  Co.  25  App.  Div.  484,  49  N.  Y. 
Supp.  730,  holding  that  the  by-laws  of  a  co-operative  insurance  company, 
incorporated  under  the  statute,  made  a  part  of  the  policy  providing  for  ad- 
justment of  losses,  by  a  committee,  whose  decision  is  final,  are  valid;  Eighmy 
V.  Brotherhood  of  Railway  Trainmen,  113  Iowa,  681,  83  N.  W.  1051,  holding 
that  before  a  claimant  under  benefit  certificate  can  recover  at  law,  he  must 
first  obtain  the  decision  of  the  proper  officer  as  to  the  extent  of  his  disability; 
Lewis  V.  Wilson,  60  Hun,  166,  2  N.  Y.  Supp.  806,  holding  that  a  member  of  a 
stock  exchange  company  cannot  restrain,  by  law,  his  expulsion,  under  its  rules, 
without  first  availing  himself  of  his  right  to  a  hearing  before  the  proper 
committee. 
Forfeitures  under  rules  of  society. 

Cited  in  Wicks  v.  Monihan,  130  N.  Y.  232,  14  L.R.A.  243,  29  N.  E.  139, 
(affirming  54  Hun,  614,  8  N.  Y.  Supp.  121),  holding  that  the  property  of  an 
association  or  corporation  cannot  be  divested  by  any  ruling  of  a  judicial  body 
therein,  unless  by  due  process  of  law;  State  Council  J.  O.  U.  A.  M.  v.  Emery, 
219  Pa.  461,  15  L.R.A.  (N.S.)  336,  68  Atl.  1023,  12  A.  &  E.  Ann.  Cas.  870, 
holding  that  a  local  lodge  of  a  beneficient  organization,  cannot  be  compelled, 
under  the  rules  thereof,  to  account  for  funds,  raised  by  and  for  its  own  mem- 
bers, already  distributed. 

Cited  in  notes  in  14  L.R.A.  243,  on  power  of  general  assembly  of  unincorporated 
organization  to  dissolve  local  assembly  and  vest  its  property  in  itself;  15 
L.R.A. (N.S.)  336,  on  right,  upon  dissolution  of  benefit  association  or  local 
branch  thereof,  to  funds  voluntarily  accumulated  by  the  branch  to  be  expended 
solely  for  its  members. 
Contracts  forfeiting  right  without  Judicial  hearing. 

Citecl  in  De  Witt  Wire-Cloth  Co.  v.  New  Jersey  Wire-Cloth  Co.  16  Daly,  529, 
14  N.  Y.  Supp.  277,  holding  provision  in  a  contract  of  alliance  between  competing 
conlpanies  authorizing  its  members  to  declare  a  forfeiture  against  those 
violating  it,  void  as  conferring  judicial  powers;  Eaton  &  H.  R.  Co.  v.  Hunt, 
20  Ind.  457,  Iiolding  that  the  jurisdiction  of  the  courts  cannot  be  ousted  by 
contract  purporting  to  cut  off"  the  right  to  foreclose  a  mortgage. 

Cited  in  note  in  2  L.R.A.  181,  on  judgment  oa  arbitration  award. 
Rights  of  unincorporated  organizations  to  sue  and  to  be  sued. 

Cited  in  Waller  v.  Thomas,  42  How.  Pr.  337,  sustaining  liability  of  a  volun- 
tary unincorporated  association  under  the  statute  on  a  claim  for  rent;  Briden- 
becker  v.  Hoard,  32  How.  Pr.  289,  holding  that  under  proper  construction  of 
statute,  an  association  may  sue  in  the  name  of  its  treasurer,  to  recover  penaltie^^ 
against  a  member;  De  Witt  v.  Cliandler,  11  Abb.  Pr.  459,  holding  same  as  to 
riglit  to  sue  to  recover  a  legacy. 
Powers  of  corporations  and  unincorporated  societies. 

Cited  in  reference  notes  in  91  A.  D.  145,  on  expulsion  of  members  by  in- 
corporated or  unincorporated  societies;  95  A.  D.  414,  on  power  of  corporations 
and  unincorporated  accoclations  to  expel  members;  99  A.  D.  205,  on  power  of 
voluntary  association  to  bind  members  by  contract;  20  A.  S.  R.  885,  on  powers 
of  corporations  and  unincorporated  societies  as  to  disfranchising  and  expelling 
members. 
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Cited  in  note  in  43  A.  S.  R.  352,  on  limitations  on  power  of  private  corpor- 
rations  to  enact  by-laws. 
Jurisdiction  of  courts  over  associations. 

Cited  in  reference  notes  in  18  A.  S.  R.  301,  on  redress  at  law  against  proceed- 
ings in  lodges,  churches,  and  other  voluntary  associations;  48  A.  S.  R.  316,  on 
jurisdiction  of  court  to  protect  property  rights  of  members  of  imincorporated 
associations;  71  A.  S.  R,  417-418,  on  jurisdiction  of  courts  over  associations. 

Cited  in  notes  in  7  A.  S.  R.  163-165,  on  jurisdiction  of  courts  over  voluntary- 
associations;   7  A.  S.  R.  166,  on  jurisdiction  of  courts  to  interfere  concerning 
expulsion  of  members  of  voluntary  association. 
Power  of  court  to  Interfere  with  rules  of  membership  organization. 

Cited  in  Watkins  v.  Wilcox,  4  Hun,  220,  6  Thomp.  &  C.  539,  holding  that  all 
members  of  a  religious  corporation  have  a  right  to  vote,  in  governing  the  actions, 
of  the  body,  without  any  ecclesiastical  restrictions. 

Distinguished  in  St.  James  Church  v.  Huntington,  82  Hun,  125,  31  N.  Y. 
Supp.  91,  holding  that  one  who  voluntarily  enters  into  service  of  a  church,, 
becomes  subject  to  all  its  rules  and  canons,  and  cannot  seek  a  remedy  in  court  for 
his  dissatisfaction  in  the  manner  of  its  administration;  Connitt  v.  Reformed 
Protestant  Dutch  Church,  54  N.  Y.  551;  Connitt  v.  Reformed  Protestant  Dutch 
Church,  4  Lans.  339, — ^holding  that  the  judicial  act  of  a  church  tribunal  dis- 
solving the  relation  of  the  pastor  with  his  church  and  terminating  his  contract 
is  binding  and  will  not  be  interfered  With  by  the  court. 
£lfect  of  forfeiture  of  charter  of  unincorporated  society. 

Cited  in  Wells  v.  Monihan,  129  N.  Y.  161,  29  N.  E.  232,  holding  that  the  rev- 
ocation of  a  charter  of  an  unincorporated  society  does  not  divest  its  members, 
of  property,  nor  right  to  sue  upon  a  note. 
Right  to  enjoin,  an  anincorporated  body. 

Cited  in  Rorke  v.  Russell,  2  Lans.  244,  holding  that  under  statute  an  unin- 
corporated association  cannot  be  enjoined,  through  its  president,  from  suspending 
a  member;  Heath  v.  New  York  Gold  Exch.  38  How.  Pr.  168,  7  Abb.  Pr.  N.  S.  251,. 
holding  that  the  arbitration  board  of  an  unincorporated  association,  whose 
power  may  be  revoked  by  the  claimants,  has  no  way  of  enforcing  its  decision  and 
no  injunction  will  lie. 
Nature  of  voluntary  association. 

Cited  in  reference  note  in  95  A.  D.  Ill,  on  nature  of  voluntary  associations. 

69  AM.  DEC.  678,  FARMERS*  A  M.  BANK  v.  BUTCHERS'  A  D.  BANK, 
16  N.  Y.  125,  Concurring  opinions  in  14  N.  T.  628,  28  N.  T.  425. 
Certification  of  check. 

Cited  in  Nolan  v.  Bank  of  New  York  Nat.  Bkg.  Asso.  67  Barb.  24,  holding 
certified  check  not  dishonored  by  delay  of  three  years  in  presenting  it  to  bank 
for  payment;  Lynch  v.  First  Nat.  Bank,  107  N.  Y.  179,  1  A.  S.  R.  803,  13  N.  E. 
775,  holding  bank  not  liable  to  third  person  as  holder  on  unindorsed  certified  check 
payable  to  maker  or  order. 

Cited  in  note  in  41  L.  ed.  U.  S.  859,  on  certification  of  check. 
^  What  constitutes. 

Distinguished  in  Bowen  v.  Needles  Nat.  Bank,  87  Fed.  430,  holding  promise 
of  bank  to  pay  checks  drawn  upon  it  by  specified  person  not  a  certification  of 
such  checks. 
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-«  Certified  check  as  payment. 

Cited  in  White  v.  Eiseman,  28  Abb.  N.  C,  363,  31  N.  E.  276,  holding  delivery 
of  a  certified  check  to  payee,  equivalent  to  payment  in  cash;  French  v.  Irwin,  4 
Baxt.  401,  27  A.  R.  769;  First  Nat  Bank  v.  Leach,  62  N.  Y.  360,  11  A.  R.  708,— 
holding  certification  of  check  procured  by  holder,  payment  as  between  him  and 
drawer;  White  v.  Eiseman,  134  N.  Y.  101,  31  N.  E.  276,  holding  payment  by 
certified  check  substantial  compliance  with  statute  relating  to  cash  contributions- 
by  special  partners. 

Cited  in  reference  note  in  31  A.  8.  R.  411,  on  payment  by  certified  checks. 

—  Effect  of  certificatton  generally. 

Cited  in  Union  Trust  Co.  v.  Preston  Nat.  Bank,  136  Mich.  460,  112  A.  S.  IL 
370,  99  N.  W.  399,  4  A.  &  E.  Ann.  Cas.  347,  holding  absence  of  funds  in  a  bank, 
no  defence  to  action  on  a  certified  check  by  a  bona  fide  holder;  Strauss  v.  Ameri- 
can Exch.  Nat.  Bank,  72  111.  App.  314,  holding  that  bank,  paying  without  notice, 
certified  check  out  of  funds  of  insolvent  drawer,  will  be  protected  in  accounting 
with  assignee. 

Cited  in  reference  note  in  80  A.  D.  613,  on  what  obligation  certified  check 
imposes. 
<— As  warranty  of  genuineness. 

Cited  in  Marine  Nat.  Bank  v.  National  City  Bank  69  N.  Y.  67,  17  A.  R.  305 
(reversing  4  Jones  &  S.  470),  holding  that  bank,  by  certifying  check,  does  not 
warrant  genuineness  of  body  thereof;  Hagen  v.  Bowery  Nat.  Bank,  6  Lans.  490, 
holding  bank  liable  to  bona  fide  holder  on  forged  check  certified  by  it  as  good; 
Louisiana  Nat.  Bank  v.  Citizens'  Bank,  28  La.  Ann.  189,  26  A.  R.  92,  denying 
right  of  drawee  bank  to  recover  amount  paid  to  bona  fide  holder  on  raised  check, 
certified  after  alteration. 

Cited  in  note  in  14  A.  R.  238,  on  effect  of  raising  check  before  certification. 

—  Effect  of  subsequently  raising  check. 

Cited  in  National  Bank  v.  National  Mechanics'  Bank,  3  Jones  &  S.  282,  46  How. 
Pr.  374,  holding  only  effect  of  certification  of  check  of  $56.76,  afterwards  raised 
to  $15,006,  to  be  that  check  was  good  for  amount  certified;  Clews  v.  Bank  of 
New  York  Nat.  Bkg.  Asso.  89  N.  Y.  418,  42  A.  R.  303  (dissenting  opinion),  ma- 
jority holding  bank  net  liable  for  full  amount  of  check  raised  after  certification, 
although  raised  check  was  shown  teller  who  pronounced  certification  good. 

—  Forgery  of. 

Cited  in  Continental  Nat.  Bank  v.  National  Bank,  60  N.  Y.  675,  holding  bank 
bound  on  forged  certification  of  check  taken  in  reliance  of  teller's  statement 
that  it  was  genuine;  Salt  Springs  Bank  v.  Syracuse  Sav.  Inst.  62  Barb.  101, 
denying  right  of  recovery  by  drawee  bank  paying  forged  check  of  stranger  which 
contained  forged  certification  of  drawee's  teller. 

—  Right  to  rescind,  and  effect  of  rescission. 

Cited  in  Riverside  Bank  v.  First  Nat.  Bank,  20  C.  C.  A.  181,  38  U.  S.  674, 
74  Fed.  276,  denying  right  of  bank  to  rescind  certification  of  note  on  discovering 
that  maker  had  insufficient  deposit  to  meet  it. 

Distinguished  in  Second  Nat.  Bank  v.  Western  Nat.  Bank,  61  Md.  128,  34  A. 
R.  300;  Irving  Bank  v.  Wetherald,  36  N.  Y.  336,  2  N.  Y.  Trans.  App.  120,— hold- 
ing bank  not  liable  to  holder  of  note,  notified  in  time  to  prevent  loss,  that  it 
was  certified  by  mistake;  Stevens  v.  Corn  Exch.  Bank,  6  Thomp.  &  C.  283,  48 
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How.   Pr.   35],   3   Hun,   147,   holding  that  payee,  consenting  to  withdrawal  of 
maker's  deposit  in  bank  after  certification  of  check,  cannot  recover  thereon. 

—  liiability  of  bank  on  generally. 

Cited  in  Louisiana  Ice  Co.  v.  State  Nat.  Bank,  McGloin,  La.  181 ;  State  v. 
Miller,  47  Or.  662,  6  L.R.A.(N.S.)  365,  85  Pac.  81,— -holding  certification  of 
check  equivalent  to  acceptance  of  a  draft  rendering  the  bank  primarily  liable 
to  bona  fide  holder;  Meade  v.  Merchants'  Bank,  25  N.  Y.  143,  '82  A.  D.  331, 
holding  certification  of  check  by  bank  as  good  equivalent  to  acceptance  of  negoti- 
able bill  of  exchange. 

Cited  in  notes  in  89  A.  D.  442,  on  bank's  liability  on  certified  checks;  42  A.  R. 
311,  on  liability  of  certified  check  which  is  altered. 

—  liiability  on  unauthorized  certification. 

Cited  in  Meads  v.  Merchants*  Bank  25  N.  Y.  143,  82  A.  D.  331,  upholding 
right  of  bona  fide  holder  to  recover  on  note  falsely  certified  by  bank  teller  as 
good,  on  maturity;  Cooke  v.  istate  Nat.  Bank,  52  N.  Y.  96,  11  A.  R.  667,  holding 
bank  liable  to  bona  fide  holder  on  check  certified  without  funds  by  cashier; 
Merchants'  Bank  v.  State  Bank,  77  U.  S.  604,  19  L.  ed.  1008,  reversing  3  Cliff 
205,  Fed.  Cas.  No.  9,449,  holding  bank  permitting  cashier  to  certify  checks, 
liable  on  check  given  by  him  in  payment  for  gold  and  certified  as  "good;'*  Pope 
V.  Bank  of  Albion,  67  N.  Y.  126,  denying  right  of  bona  fide  holder  to  recover  on 
check  certified  as  good  by  assistant  bank  cashier,  without  authority. 

Cited  in  note  in  82  A.  D.  336,  on  certification  of  checks  and  effect  of  false 
certification  by  proper  officer. 

Distinguished  in  Claflin  v.  Farmers'  &  C.  Bank,  25  N.  Y.  293,  24  How.  Pr. 
11  (reversing  36  Barb.  540),  holding  bank  not  liable  on  certification  of  checks  by 
its  president  where  lack  of  authority  appeared  on  face  of  instruments;  Clarke 
Nat.  Bank  v.  Bank  of  Albion,  52  Barb.  592,  holding  bank  not  liable  on  certifica- 
tion of  past  dated  check  by  cashier. 
Scope  of  authority  of  agent. 

Cited  in  Felley  v.  Oilman,  2  Jones  &  S.  339,  holding  power  to  indorse  and 
sell  draft  not  authorized  by  written  authority  to  receive  moneys,  property,  or 
effects;  Greenwood  v.  Spring,  54  Barb.  374,  holding  that  power  of  agent  to 
lease,  mortgage,  sell  and  convey  did  not  include  power  to  mortgage  for  security 
of  antecedent  indebtedness  of  principal. 

Cited  in  note  in  2  L.R.A.  808,  on  authority  of  agent. 
~Of  officer  of  corporation. 

Cited  in  Marine  Bank  v.  Clements,  3  Bosw.  600,  holding  that  the  president 
of  an  insurance  company  with  neither  actual  nor  apparent  authority  to  endorse 
notes,  can  convey  no  title  thereby;  Wilson  v.  Metropolitan  Elev.  R.  Co.  14  Daly, 
171,  holding  that  a  bona  fide  holder  of  notes  executed  by  president  to  himself 
in  name  of  corporation,  in  excess  of  authority  for  services  not  yet  performed, 
may  recover  on  them;  Martin  v.  Niagara  Falls  Paper  Mfg.  Co.  122  N.  Y. 
165,  25  N.  E.  303,  holding  bank  justified  in  assuming  that  president  of  corpora- 
tion had  authority  to  give  notes  in  name  of  company ;  Black  v.  First  Nat.  Bank. 
96  Md.  399,  54  Atl.  88,  holding  authority  to  indorse  implied  where  treasurer  and 
secretary  of  corporation  is  accustomed  to  indorse  commercial  paper. 

Cited  in  note  in  12  A.  R.  75,  on  authority  of  bank  officers. 
—  Of  cashier. 

Cited  in  Van  Buren  County  Sav.  Bank  v.  Sterling  Woolen  Mills  Co.  125  Iowa, 
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^5,  101  N.  W.  477,  holding  that  cashier  of  a  bank  has  no  authority  to  accept 
worthless  checks  on  another  bank;  Sturdevant  Bros.  v.  Farmers  &  M.  Bank, 
^9  Neb.  220,  96  N.  W.  819,  holding  that  powers  of  a  corporation  are  limited  by 
charter  and  cashier  can  not  obligate  it  by  an  act  so  foreign  to  its  object 
AS  to  constitute  notice  of  "ultra  vires." 

Cited  in  notes  in  77  A.  D.  761,  on  power  of  bank  cashier  to  certify  checks; 
S9  A.  D.  444,  as  to  who  may  certify  check. 

—  Of  attorney. 

Cited  in  filley  v.  Oilman,  2  Jones  &  S.  339,  holding  that  an  attorney  acting 
under  special  power  conveys  no  title  by  endorsements  of  draft  in  excess  of 
that  power. 

—  Of  partner. 

Cited  in  Follmer  v.  Frommel,  63  Hun,  370,  18  N.  Y.  Supp.  318,  holding  partner 
without  authority  to  make  firm  note  for  individual  indebtedness. 

Distinguished  in  Lyon  v.  Fitch,  29  Jones  &  S.  74,  38  N.  Y.  Supp.  867,  holding 
thiat  an  individual  note  given  by  a  partner,  but  endorsed  in  firm  name  without 
authority  to  a  creditor  who  knew  it  was  for  individual  debt,  is  void  against 
firm. 

Ijiability  for  acts  of  agent  or  officer  — Of  agent. 

Cited  in  Cazeaux  v.  Mali,  25  Barb.  578  (dissenting  opinion),  as  to  liability 
of  agent  for  his  own  acts. 

<— Of  principal  generally. 

Cited  in  Westfield  Bank  v.  Cornen,  37  N.  Y.  320,  93  A.  D.  573,  4  N.  Y.  Trans. 
App.  442,  holding  principal  liable  to  bona  fide  holder  for  value  on  accommodation 
note  made  by  agent  exceeding  authority;  Weeks  v.  Fox,  3  Thomp.  &  C.  354, 
holding  principal  liable  to  bona  fide  holder  on  accommodation  acceptance  by 
■agent,  having  power  to  accept  bills;  Marsh  v.  Gilbert,  4  Thomp.  &  C.  259,  2 
Hun,  58,  holding  principal  liable  for  lumber  bought  by  former  agent,  where  seller 
was  not  notified  of  termination  of  authority;  Cruzan  v.  Smith,  41  Ind.  286, 
holding  principal  liable  for  purchase  of  wheat  on  credit  by  general  agent,  in- 
structed to  buy  for  cash  only;  Dows  v.  Perrin,  16  N.  Y.  325,  holding  forwarders 
not  bound  by  bill  of  lading  executed  and  transferred  to  bona  fide  holder,  without 
authority  by  their  clerk;  Chetwood  v.  Berrian,  39  N.  J.  Eq.  203,  holding  assign- 
ment of  principal's  mortgage  by  agent  to  secure  individual  debt,  under  general 
power  to  assign  mortgages,  good  as  to  bona  fide  assignee;  Law  v.  Stokes,  32 
N.  J.  L.  249,  90  A.  D.  655,  holding  principal  not  bound  by  payment  by  vendee 
to  agent  for  sale  only. 

Distinguished  in  Smith  v.  South  Royalton  Bank,  32  Vt.  341,  76  A.  D.  170, 
holding  mortgagor  not  bound  by  fraudulent  delivery  to  bona  fide  holder  of  bond 
and  mortgage  deposited  in  escrow. 

—  Of  corporation  generally. 

Cited  in  McCord  v.  Western  U.  Teleg.  Co.  39  Minn.  381,  12  A.  S.  R.  636, 
1  L.R.A.  143,  39  N.  W.  315,  holding  telegraph  company  liable  for  loss  caused  by 
fraudulent  message  sent  by  its  agent;  Lee  v.  Pittpburgh,  Coal  &  Min.  Co.  56 
How.  Pr.  373,  holding  corporation  bound  by  contract  of  its  president  and  manager 
with  agent,  to  sell  coal;  Madison  &  I.  R.  Co.  v.  Norwich  Sav.  Soc.  24  Ind.  457, 
holding  corporation  liable  to  bona  fide  holder  on  accommodation  guaranty  of 
bonds,  within  apparent  scope  of  charter  powers;  New  York  A  N.  H.  R.  Co.  v. 
Am.  Dec.  Vol.  IX.— 81. 
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Schuyler,  34  N.  Y.  30  (same  case  in  lower  courts  8  Abb.  Pr.  239,  17  How.  Pr. 
464,  38  Barb.  534),  holding  corporation  liable  to  bona  fide  holders  on  spurious- 
stock  issued  by  authorized  transfer  agent;  Fitzgerald  v.  Fitzgerald  &  M.  Constr^ 
Co.  41  Neb.  374,  59  N.  W.  838,  holding  corporation  liable  for  torts  of  its  officers, 
against  another  corporation  of  which  they  were  directors. 

Cited  in  reference  note  in  89  A.  D.  69,  on  binding  force  on  corporation  of  its 
president's  unauthorized  contract. 

Cited  in  notes  in  1  L.R.A.  607,  on  corporation's  liability  for  its  agents'  acts; 
12  L.R.A.  716,  on  liability  of  corporation  for  acts  and  contracts  of  its  officers 
and  agents. 

Distinguished  in  Eaton  v.  Delaware,  L.  &  W.  R.  Co.  57  N.  Y.  382,  16  A.  R.  513, 
holding  railroad  corporation  not  liable  for  negligent  injury  to  one  invited  on 
caboose  of  freight  train  by  conductor  promising  to  get  him  employment. 

—  Of  corporation  on  notes  generally. 

Cited  in  Wilson  v.  Metropolitan  Kiev.  R.  Co.  120  N.  Y.  145,  17  A.  S.  R,  625, 
24  N.  E.  384,  affirming  6  N.  Y.  S.  R.  234,  holding  corporation  liable  to  one 
cashing  its  note  given  by  president  for  unearned  salary;  Wile  k  B.  Co.  v.  Roch- 
ester &  K.  F.  Land  Co.  4  Misc.  570,  25  N.  Y.  Supp.  794,  holding  that  bona  fide 
holder  may  recover  on  corporation  note  issued  on  apparent  authority  of  board  of 
directors;  New  York  Iron  Mine  v.  First  Nat.  Bank,  39  Mich.  644,  holding  cor- 
poration not  liable  on  notes  made  without  authority  by  general  agent;  Marine 
Bank  v.  Clements,  31  N.  Y.  33,  holding  bank  entitled  to  recover  on  note  pay- 
able to  insurance  company,  indorsed  by  its  president  without  authority  and  dis- 
counted in  good  faith. 
—-Of  corporation  on  accommodation  paper. 

Cited  in  Bank  of  Auburn  v.  Putnam,  1  Abb.  App.  Dec.  80,  1  N.  Y.  Trans.  App. 
322 ;  Mechanics'  Bkg.  Asso.  v.  New  York  &  Saugerties  White  Lead  Co.  23  How.  74 
( same  case  20  How.  Pr.  509 ) ;  Mechanics*  Bkg.  Asso.  v.  New  York  &,  S.  White 
Lead  Co.  35  N.  Y.  505;  Second  Nat.  Bank  v.  Pottier  k  S.  Mfg.  Co.  24  Jones  &  S. 
216;  Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.R.A.  595,  3  C.  C.  A.  1,  6  U.  S. 
App.  312,  52  Fed.  191;  Dexter  Sav.  Bank  v.  Friend,  90  Fed.  703;  Bridgeport 
City  Bank  v.  Empire  Stone  Dressing  Co.  19  How.  Pr.  51,  30  Barb.  421, — holding 
corporation  liable  to  bona  fide  holder  for  value  without  notice,  on  accommodation 
indorsement  of  commercial  paper;  Fox  v.  Rural  Home  Co.  90  Hun,  366,  35 
N.  \.  Supp.  896,  holding  that  corporation  cannot  make  accommodation  indorse- 
ment without  consideration;  Mather  v.  Union  Loan  &  T.  Co.  26  N.  Y.  S.  R.  58, 
7  N.  Y.  Supp.  213,  holding  defense  of  corporation  that  draft  in  hands  of  bona 
fide  holder  was  accepted  by  officer,  without  authority,  for  accommodation,  not 
frivolous;  Credit  Co.  v.  Howe  Mach.  Co.  64  Conn.  357,  1  A.  S.  R.  123,  8  Atl.  472, 
holding  corporation  liable  to  bona  fide  holder  on  unauthorized  accommodation 
acceptances  by  its  treasurer. 

—  Of  banks  generally. 

Cited  in  Arnold  v.  National  Bank,  126  Wis.  362,  3  L.R.A.(N.S.)  580,  105 
N.  W.  828,  holding  a  bank  liable  for  services  of  real  estate  agents  under  con- 
tract with  its  cashier  to  sell  land  not  belonging  to  it;  Reynolds  v.  Kenyon,  43 
Barb.  585,  upholding  recovery  against  bank  of  amount  wrongfully  charged  by 
cashier  to  customer's  deposit,  for  purchase  of  draft;  First  Nat.  Bank  v.  Ocean 
Nat.  Bank,  60  N.  Y.  278,  19  A.  R.  181,  holding  national  bank  not  liable  for  loss 
by  theft  of  securities  of  customer  deposited,  under  agreement  with  cashier,  for 
safe  keeping;  Booth  v.  Farmers'  &  M.  Nat.  Bank,  50  N.  Y.  396,  reversing  4  Lans. 
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301,  holding  prima  facie  liability  of  bank  for  money  had  and  received  established 
by  satisfaction  of  judgment  by  its  president  after  bank  had  assigned  all  inter- 
est therein. 

Cited  in  reference  note  in  73  A.  D.  402,  on  liability  of  banks  for  acts  of  teller. 

Distinguished  in  Farmers'  k  M.  Nat.  Bank  v.  Smith,  23  C.  C.  A.  80.  40  U.  S. 
App.  690,  77  Fed.  129,  holding  bank  not  liable  on  unauthorized  guaranty  by 
cashier,  to  one  knowing  bank  to  be  acting  as  mere  broker  in  the  transaction; 
Bowen  v.  Needles  Nat.  Bank,  87  Fed.  430,  holding  national  bank  not  liable  on 
promise  to  pay  checks  drawn  upon  it  by  specified  person. 

—  Of  banks  on  negotiable  paper  generally. 

Cited  in  Bank  of  State  v.  Farmers'  Branch  Bank,  36  Barb.  332,  holding 
bank  not  liable  on  indorsement  of  bill  by  cashier  authorized  to  indorse  for  collec- 
tion only ;  Bank  of  State  v.  Muskingum  Branch  Bank,  29  N.  Y.  619,  holding  bank 
liable  to  bona  fide  holder  on  note  fraudulently  put  in  circulation  by  its  agent 
for  collection. 

—  Of  bank  on  accommodation  indorsements. 

Cited  in  Bank  of  Genesee  v.  Patchin  Bank,  19  N.  Y.  312,  holding  bank  liable  to 
bona  fide  holder  on  accommodation  indorsement  of  bill  of  exchange  by  its  cashier ; 
Houghton  T.  First  Nat.  Bank.  26  Wis.  663,  7  A.  R.  107,  holding  bank  liable  to 
bona  fide  holder  on  accommodation  indorsement  of  note  by  cashier. 
—-Of  manicipal  corporations. 

Cited  in  Duryea  v.  New  York,  26  Hun,  120,  holding  city  not  bound  by  con- 
veyance of  land  under  water  without  the  restrictions  imposed  by  law;  Gifl'ord 
V.  White  Plains,  25  Hun,  606,  holding  town  liable  to  bona  fide  holder  on  cer- 
tificate of  indebtedness  issued  by  supervisor  within  apparent  scope  of  authority; 
Clark  V.  Des  Moines,  19  Iowa,  199,  87  A.  D.  423,  holding  city  not  liable  on 
warrants  issued  without  authority  by  its  ofllcers  the  extent  of  whose  authority, 
ascertainable  from  public  records. 

—  Of  firm  generally  for  acts  of  partner. 

Cited  in  Griswold  v.  Haven,  25  N.  Y.  595,  82  A.  D.  380,  holding  partnership 
liable  for  money  advanced  in  good  faith  on  (alse  storehouse  receipt  given  by 
partner. 

—  On  commercial  paper  execnted  by  one  partner. 

Cited  in  First  Nat.  Bank  v.  Morgan,  73  N.  Y.  693  (affirming  6  Hun,  346)  ; 
.Johnson  v.  Lee,  30  N.  Y.  S.  R.  392,  10  N.  Y.  Supp.  9,— holding  partnership 
liable  to  bona  fide  holder  on  note  wrongfully  indorsed  in  firm  name  by  partner; 
Bank  of  Monongahela  Valley  v.  Weston,  172  N.  Y.  259,  64  N.  E.  946,  holding 
partnership  liable  on  accommodation  paper  wrongfully  drawn  by  partner  and 
discounted  in  good  faith;  Exchange  Bank  v.  Monteath,  26  N.  Y.  505,  holding 
partnership  liable  to  bona  fide  holder  on  accommodation  drafts  and  acceptances 
by  authorized  agents;  Union  Nat.  Bank  v.  Underbill,  102  N.  Y.  336,  7  N.  E. 
293,  denying  right  of  bank  with  notice  to  recover  on  partnership  note  given 
by  partner  without  authority  for  individual  debt;  Tucker  v.  Iba,  54  App.  Div.  566, 
66  N.  Y.  Supp.  1019,  holding  partnership  not  liable  to  payee  with  notice  on 
partnership  note  dra\vn  by  partner  for  individual  benefit. 

Distinguished   in   Lyon   v.   Fitch,   46  N.   Y.   S.   R.  541,   18  N.   Y.   Supp.   867, 
holding  partnership  not  liable  to  one  not  a  bona  fide  holder  on  note  wrongfully 
indorsed  in  firm  name  by  partner. 
Liability  for  representations  made  by  agent  or  officer. 

Cited  in  De  Voss  v.  Richmond,  18  Gratt  338,  98  A.  D.  646,  as  to  whether 
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principal  is  bound  by  representations  of  agent  as  to  authority  to  do  particular 
act  within  apparent  scope  of  authority. 
~  Of  corporation  generally. 

Cited  in  Edwards  v.  Thomas,  66  Mo.  468,  upholding  right  of  bona  fide  pur- 
chaser of  negotiable  paper  indorsed  by  financial  agent  of  corporation  to  rely  on 
agent's  statement  that  money  was  needed  for  corporation. 

—  Of  bank. 

Cited  in  Taylor  v.  Commercial  Bank,  68  App.  Div.  458,  73  N.  Y.  Supp.  924, 
holding  bank  liable  for  damages  resulting  from  false  representation  by  its 
cashier  of  customer's  financial  responsibility;  City  Nat.  Bank  v.  Thomas,  46 
Neb.  861,  65  N.  W.  805,  holding  bank  bound  by  representation  of  president  to 
purchaser  of  negotiable  notes  that  they  belonged  to  the  bank. 

—  Of  public  officer. 

Cited  in  State  v.  Haskell,  20  Iowa,  281,  holding  state  not  liable  to  one  injured 
by  false  representations  of  school  fund  commissioner  as  to  value  of  mortgaged 
lands. 
Binding  effect  of  agent's  admissions. 

Distinguished  in  Rothschild  v.  Schuberth,  8  Bosw.  289,  as  to  whether  admission 
of  general  agent,  after  maturity  of  note  as  to  its  indorsement  by  him,  competent 
against  principal. 
Nature  of  certificate  of  deposit. 

Cited  in  People  ex  rel.  Belden  v.  Contracting  Board,  27  N.  Y.  378,  holding 
proposals  for  contract  requiring  deposit  of,  $4,000  in  cash  satisfied  by  certificate 
of  deposit  for  that  amount;  Mitchell  v.  Easton,  37  Minn.  335,  33  N.  W.  910, 
holding  certificate  of  deposit  in  ordinary  form  to  be  equivalent  to  demand 
promissory  note. 
Ijlabllity  of  bank  on  certificate  of  deposit. 

Cited  in  Citizens'  Sav.  Bank  v.  Blakesley,  42  Ohio  St.  645,  holding  bank  liable 
to  bona  fide  holder  on  certificate  qf  deposit  fraudulently  issued  by  cashier; 
Barnes  v.  Ontario  Bank,  19  N.  Y.  152,  holding  bank  liable  on  certificates  of 
deposit  issued  by  cashier  for  purpose  of  raising  money;  Modem  Woodmen  v. 
Union  Nat.  Bank,  47  C.  C.  A.  667,  108  Fed.  753  (dissenting  opinion),  majority 
holding  action  not  maintainable  against  bank  on  false  non  negotiable  certificate  of 
deposit,  containing  no  promise  to  pay, 
Ijiability  on  bonds. 

Distinguished  in  People  v.  Bostwick,  43  Barb.  1,  holding  bond  delivered  without 
signatures  of  all  obligors  agreed  upon,  not  enforcible. 

—  Municipal  bonds. 

Cited  in  Iloag  v,  Greenwich,  39  N.  Y.  S.  R.  909,  15  N.  Y.  Supp.  743,  holding 
bonds  in  hands  of  bona  fide  purchaser,  not  rendered  invalid  by  issuance  of  an 
amount  in  excess  of  statutory  limit;  Gould  v.  Venice,  29  Barb.  442,  holding 
town  liable  to  bona  fide  holders  on  bonds  appearing  on  their  face  to  hav«  been 
issued  by  statutory  authority;  Smith  v.  Clark  County,  54  Mo.  58,  on  availability 
to  town  in  action  on  bonds  by  bona  fide  holders  without  notice,  of  defense  that 
vote  had  not  been  taken  as  required  by  statute;  Alvord  v.  Syracuse  Sav.  Bank 
98  N.  Y.  599,  denying  right  of  taxpayer  to  have  municipal  bonds  in  hands  of  bona 
fide  holders  canceled  for  lack  of  consents,  where  records  indicate  that  requisite 
consents  were  filed;  Marshall  County  v.  Schenck,  72  U.  S.  772,  18  L.  ed.  550, 
holding  county  bonds  valid  in  hands  of  bona  fide  holder,  although  order  for  elec* 
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tion  on  question  of  issuing  same,  was  made  by  court  instead  of  supervisors; 
D'Esterre  v.  Brooklyn,  90  Fed.  586,  holding  bonds  issued  in  conformity  to  statute 
with  exception  of  leaving  name  of  payee  blank,  not  subject  to  prior  equities  in 
hands  of  bona  fide  purchaser. 
E^stoppel  in  pals  generally. 

Cited  in  Board  of  Education  v.  First  Nat.  Bank,  70  Hun,  520,  24  N.  Y. 
Supp.  392,  holding  owner  not  estopped  from  denying  accuracy  of  architect's 
estimate  of  value  of  work  on  uncompleted  building,  as  to  bank  advancing  money 
on  strength  thereof;  The  Ottimiwa  Belle,  78  Fed.  643,  holding  claimant  against 
vessel  after  sale  thereof,  estopped  from  demanding  greater  amount  than  stated  to 
prospective  purchaser  to  have  been  due. 

Cited  in  note  in  1  L.R.A.  622,  on  equitable  estoppel. 
Estoppel  to  deny  authority  of  agent. 

Cited  in  Bank  of  Auburn  v.  Putnam,  3  Keyes,  343,  holding  principal  precluded 
from  denying  that  note  indorsed  by  agent  for  discount  was  business  paper, 
where  sanctioning  previous  indorsements  of  similar  notes;  Dowden  v.  Cryder,  55 
Ni  J.  L.  329,  26  Atl.  941,  holding  principal  not  estopped  from  denying  agent's 
authority  because  latter's  representations  were  believed  and  acted  on;  Bank  of 
Batavia  v.  New  York,  L.  E.  &  W.  R.  Co.  33  Hun,  589,  holding  carrier  equitably 
estopped  from  denying  receipt  of  goods  described  in  bill  of  lading  isused  by 
authorized  agent;  Bank  of  Auburn  v.  Putnam,  1  Abb.  App.  Dec.  80,  holding 
corporation  liable  on  accommodation  paper  indorsed  by  agent  where  corporation 
had  frequently  previously  recognized  the  validity  of  such  transactions. 

Cited  in  reference  note  in  36  A.  S.  R.  180,  on  estoppel  by  unauthorized  acta 
of  corporate  agent. 
^Estoppel  of  bank. 

Cited  in  United  States  Nat.  Bank  v.  First  Nat.  Bank,  24  C.  C.  A.  597,  49  U.  S. 
App.  67,  79  Fed.  296,  holding  bank  estopped'  to  deny  authority  of  president  and 
cashier  to  rediscount  bills  receivable  by  long  acquiesence  in  such  practice;  First 
Nat  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  7  Legal  Gaz.  134,  to  point  that 
corporation  may  be  estopped  by  acts  of  its  oflScers. 
^Estoppel  of  town. 

Distinguished  in  Gould  v.  Sterling,  23  N.  Y.  439,  holding  town  not  estopped 
from  denying  validity  of  bonds  issued  by  agents,  where  facts  upon  which  validity 
depends  ascertainable  by  holders. 
Who  are  bona  fide  holders. 

Cited  in  Webster  v.  Howe  Mach.  Co.  64  Conn.  394,  8  Atl.  482,  holding  one 
merely  indorsing,  selling,  and  placing  proceeds  of  draft  to  credit  of  drawer,  not 
bona  fide  holder. 
Liability  on  treasury  notes  fraudulently  put  in  circulatlcin. 

Cited  in  Cooke  v.  United  States,   12  Blatchf.  43,  Fed.  Cas.  No.  3,178,  as  to 
whether  government  would  be  liable  on  treasury  notes  fraudulently  abstracted 
from  possession  of  secretary  of  treasury  and  put  in  circulation. 
Rights  of  bona  fide  holders  of  negotiable  securities. 

Cited  in  note  in  11  L.R.A.  847,  on  rights  of  bona  fide  holders  of  negotiable 
securities  issued  by  corporations. 

liiablllty  for  fraud. 

Cited  in  Cross  v.  Sackett,  2  Bosw.  617,  holding  persons  intending  to  deceive 
the  public  liable  to  one  indirectly  induced  by  their  false  representations  to  buy 
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worthless  stock;  Seizer  v.  Mali,  32  Barb.  76,  11  Abb.  Pr.  129,  holding  action  for 

price  paid  for  spurious  stock  maintainable  only  against  one  directly  transferring 

it. 

Defenses  available  against  bona  fide  holders  generally. 

Cited  in  Bernstein  v.  Crow,  22  Misc.  99,  48  N.  Y.  Supp.  531,  holding  defense 
that  draft  was  for  accommodation  of  payee  not  available  to  drawer  and  acceptor 
against  bona  fide  holder  for  value  before  maturity. 
Judicial  notice  of  historical  facts. 

Cited  in  Swinnerton  v.  Columbian  Ins.  Co.  37  N.  Y.  174,  93  A.  D.  560,  4  )H.  Y. 
Trans.  App.  159,  holding  that  judicial  notice  will  be  taken  of  particular  acts  creat- 
ing civil  war. 
Validity  of  banking  customs. 

Cited  in  note  in  50  A.  D.  97,  on  banking  customs  and  their  validity. 
Right  to  recover  money  paid  on  forged  check. 

Cited  in  note  in  26  A.  R.  97,  on  bank's  right  to  recover  back  money  paid  on 
forged  check. 

60  AM.  DEC.  604,  DAVIS  y.  GORTON,   16  N.  Y.  255. 
Statutes  of  limitations  as  to  claims  under  contract  of  Indefinite  dura- 
tion. 

Cited  in  Re  Sprague,  8  N.  Y.  S.  R.  902;  Reid  v.  Farrar,  6  N.  Y.  S.  R.  199; 
Carney  v.  Wadharas,  9  N.  Y.  Civ.  Proc.  Rep.  204, — ^holding  where  services  are 
rendered  through  a  series  of  years  without  any  express  agreement  as  to  time  of 
payment  the  presumption  is  that  wages  become  due  yearly;  Re  Stewart,  21 
Misc.  412,  47  N.  Y.  Supp.  1149,  holding  that  for  the  purpose  of  the  statute 
a  general  employment  of  no  definite  duration  is  presumed  as  one  from  year  to 
year  and  wages  are  due  yearly;  Nicholl  v.  Larkin,  2  Redf.  236;  Burnett  v.  Noble, 
5  Redf.  69, — holding  that  an  implied  contract  for  services  of  no  definite  duration 
is  presumed  to  be  one  from  year  to  year,  and  the  statute  bars  recover}'  for  so 
much  as  was  performed  prior  to  the  period  of  limitation;  Re  Teyon,  2  Redf. 
300,  holding  same  as  to  recovery  by  a  guardian  for  furnishing  his  ward  with 
lx>ard  under  contract,  with  testator,  of  no  definite  duration:  Turner  v.  Martin, 
4  Robt.  661,  holding  that  a  delivery  of  stone  under  an  implied  contract  to  pay 
its  reasonable  value  creates  a  liability  at  once  from  which  time  the  statute 
runs;  Jagau  v.  Goetz,  11  Misc.  380,  32  N.  Y.  Supp.  144,  on  the  presumption  of 
contract  for  services  by  the  month  in  absence  of  evidence  of  specific  duration; 
Re  Gardner,  103  N.  Y.  533,  57.  A.  R.  768,  9  N.  E.  306,  holding  that  an  action,  for 
services  performed,  under  a  general  hiring  of  no  definite  duration,  but  not  done 
within  the  statutory  limitation  before  action  is  brought,  is  barred;  Rider  v. 
Union  India  Rubber  Co.  28  N.  Y.  379  (affirming  5  Bosw.  85),  holding  that  when 
the  use  of  chattels  has  been  given  for  no  definite  time,  nor  compensation,  a  re- 
covery may  be  had  for  only  so  much  as  has  been  within  the  last  six  years  previous 
to  action ;  Price  v.  Price,  34  Iowa,  404,  on  the  barring,  by  the  statute,  of  a  claim 
for  personal  services  accrued  at  a  time  beyond  the  statutory  limitation. 

Cited  in  note  in  2  L.R.A.  831,  as  to  when  statute  of  limitations  begins  to 
run. 

Distinguished  in  Carroll  v.  McCoy,  40  Iowa,  38,  holding  that  a  cause  of  action 
on  an  implied  contract  to  receive  and  support  an  infant  does  not  arise  until 
such  service  is  ended,  before  which  time  the  statute  does  not  run;    Bartel  t. 
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Mathias,  19  Or.  482,  24  Pac.  918,  liolding  that  when  a  single  agreement  contains 
several  distinct  subjects  each  to  be  performed  and  paid  for  individually,  the 
statute  begins  to  run  against  each  upon  its  performance;  Shafer  v.  Pratt,  79 
App.  Div.  447,  80  N.  Y.  Supp.  109,  holding  that  contract  of  employment  not 
stating  the  rate  nor  time  of  payment,  nor  duration  of  service  for  receiving, 
weighing  and  inspecting  wood  pulp,  is  an  entirety  and  statute  begins  to  run  at 
end  of  service. 

Disapproved  in  Hay  v.  Peterson,  6  Wyo.  419,  34  L.R.A.  581,  46  Pac.  1073, 
holding  that  service  for  indefinite  period  and  compensation  is  a  continuing  con- 
tract and  statute  of  limitations  does  not  begin  until  service  is  ended. 
—  Where  payments    on  contract  are  made  at  definite  periods. 

Cited  in  Cotton  v.  Rand,  93  lex.  7,  51  S.  W.  838,  holding  that  the  statute 
commenced  to  run  on  a  contract  for  services  by  the  year,  at  the  end  of  each 
year  for  services  rendered  during  that  time;  Butler  v.  Kirby,  53  Wis.  188,  10  N. 
W.  373,  holding  that  compensation  for  services  performed  by  the  month  is  due 
each  month  and  the  statute  begins  to  run  on  the  amount  due  at  that  time. 

60  AM.  DEC.  600,  McKYRING  v.  BULIi,  16  N.  Y.  207. 
Wliat  must  be  speciflcally  pleaded  In  an  answer. 

Referred  to  as  leading  case  in  Marie  v.  Garrison,  13  Abb.  N.  C.  389  note, 
holding  illegality  must  be  pleaded  to  a  contract. 

Cited  in  Hall  v.  United  States  Reflector  Co.  30  Hun,  375,  holding  that 
evidence  of  defense  not  specially  pleaded  is  inadmissible;  Taylor  v.  Richards, 
9  Bosw.  679,  holding  matter  in  avoidance  must  be  bpecially  set  up  by  answer; 
Schreyer  v.  New  York,  7  Jones  &  S.  1,  holding  illegality  of  a  contract  is  an  af- 
firmative defense  which  must  be  specially  pleaded ;  OToole  v.  Garvin,  1  Hun,  92,  3 
Thomp.  &  C.  118,  holding  that  defense  of  illegality  is  confession  and  avoidance, 
and  must  be  specially  pleaded ;  Scott  v.  Johnson,  5  Bosw.  213,  holding  same  as  to 
proof  of  usury  as  a  defense  to  a  contract  when  it  is  not  alleged  in  answer:  Mittler 
V.  Herter,  39  Misc.  843,  81  N.  Y.  Supp.  494,  holding  that  proof  of  discharge  in 
bankruptcy  is  confession  and  avoidance  and  must  be  so  pleaded;  Fischer  v. 
Metropolitan  L.  Ins.  Co.  37  App.  Div.  675,  66  N.  Y.  Supp.  260,  holding  that  in  an 
action  on  an  insurance  policy  proof  of  statutory  notice  upon  which  to  base 
a  forfeiture  for  nonpayment  is  inadmissible  when  such  notice  is  not  specially 
pleaded;  Gillson  v.  Price,  18  Nev.  109,  1  Pac.  459,  holding  that  if  defendent  wish- 
es to  rely  on  matters  not  set  up  in  complaint  he  must  allege  them  as  defence  in 
his  answer;  Atchison  &  N.  R.  Co.  v.  Washburn,  5  Neb.  117;  Jones  v.  Seward 
County,  10  Neb.  154,  4  N.  W.  946, — holding  same  as  to  evidence  to  show  an 
assessment  of  others'  property,  in  an  action  to  recover  taxes;  Prall  v.  Peters,  32 
Neb.  832,  49  N.  W.  767,  holding  same  as  to  evidence  of  misrepresentation  in 
contract  for  sale;  Bishop  v.  Stevens,  31  Neb.  786,  48  N.  W.  827,  holding  same 
as  to  a  defense  to  a  contract  for  services  of  real  estate  agent;  Linton  v.  Un- 
excelled Fireworks  Co.  124  N.  Y,  533,  27  N.  E.  406,  holding  that  in  an  action 
for  breach  of  contract  of  employment,  proof  of  acts  warranting  dismissal,  not 
alleged  in  answer,  is  inadmissible;  Wehle  v.  Butler,  12  Abb.  Pr.  N.  S.  139,  43  How. 
Pr.  5,  3  Jones  &  S.  1,  holding  in  an  action  of  conversion  that  the  defense  of  a  sub- 
sequent valid  sale  on  execution  in  favor  of  defendants  must  be  pleaded;  Pier  v. 
Finch,  29  Barb.  170,  holding  that  in  an  action  against  a  conductor  for  assault, 
proof  of  conformity  with  the  regulations  of  company  is  inadmissible  as  a  defense 
unless  pleaded  in  answer;   Baldwin  y.   United   States  Teleg.  Co.   1   Lans.   125, 
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holding  that  in  an  action  for  failure  to  deliver  a  telegraph  message  evidence  of 
claimant's  negligence  is  inadmissible  as  a  defense  when  not  set  up  in  answer; 
Babb  V.  Mackey,  10  Wis.  319,  holding  that  under  statute  each  party  must  ap- 
prise the  other  of  the  precise  ground  on  which  he  stands. 

Distinguished  in  Harter  v.  Crill,  33  Barb.  283,  holding  that  in  an  action  for 
criminal  conversation  matters  in  mitigation  which  are  not  properly  "new  matters*^ 
are  admissible  without  being  pleaded. 

—  Partial  defenses. 

Cited  in  Somerville  v.  Stewart,  48  N.  J.  L.  116,  3  Atl.  77;  Cumings  v.  Morris^ 
3  Bosw.  660;  United  States  v.  Ordway,  30  Fed.  30;  Loosey  v.  Orser,  4  Bosw.  391, — 
holding  that  under  statute  partial  defenses  must  be  pleaded  the  same  as  full  de- 
fenses; Maretzek  v.  Cauldwell,  2  Robt.  715,  19  Abb.  Pr.  535,  holding  plead- 
ing of  partial  defenses  to  an  action  on  a  contract  is  essential ;  Foland  v.  Johnson,. 
16  Abb.  Pr.  236,  holding  that  in  an  action  for  assault  and  battery  facts  con- 
stituting a  partial  defense  must  be  pleaded;  Bennett  v.  Matthews,  64  Barb.  410, 
holding  that  in  an  action  for  libel  matters  in  mitigation  may  be  shown  as  a 
partial  defense  when  set  up  in  answer;  Clough  v.  Murray,  19  Abb.  Pr.  97, 
holding  failure  of  consideration  whether  entire  or  partial  must  be  set  forth 
accordingly. 

—  Necessity  of  plea  in  mitigation. 

Cited  in  Reed  v.  Union  Cent.  L.  Ins.  Co.  21  Utah,  295,  61  Pac.  21,  holding^ 
that  in  an  action  on  a  contract  insolvency  can  not  be  shown  in  mitigation  of 
damages  under  simple  denial;  Wehle  v.  Haviland,  42  How.  Pr.  399,  holding  that 
in  an  action  for  wrongful  attachment,  subsequent  valid  levy  in  f.vor  of  a  third 
person  can  not  be  shown  in  mitigation  of  damages  under  general  denial;  Gabay 
V.  Doane,  77  App.  Div.  413,  79  N.  Y.  Supp.  312,  holding  that  under  statute 
partial  defenses  may  be  pleaded  to  diminish  claimant's  recovery;  Beckett  v. 
Lawrence,  7  Abb.  Pr.  N.  S.  403,  holding  that  in  an  action  for  malicious  wrong^ 
facts  in  mitigation  may  be  pleaded  in  defense;  KnifTen  v.  McConnell,  30  N.  Y. 
285,  holding  that  in  an  action  for  seduction  proof  of  uncharitable  conduct  by 
complainant  is  admissible,  though  not  pleaded,  in  mitigation  of  damages;  But- 
ton V.  McCauley,  5  Abb.  Pr.  N.  S.  29,  1  Abb.  App.  Dec.  282,  38  Barb.  413,  holding 
that  in  an  action  for  breach  of  promise  proof  of  matters  not  alleged  as  a  de- 
fense in  answer  can  not  be  shown  except  in  mitigation  of  damages. 
Necessity  of  specially  pleading  payment  or  discharg:e. 

Cited  in  Esbensen  v.  Hover,  3  Colo.  App.  467,  33  Pac.  1008,  holding  where 
facts  constituting  cause  of  action  are  set  forth,  that  defense  of  payment  must  be 
specifically  pleaded ;  Wall  v.  Bulger,  46  Hiin,  346,  holding  in  an  action  to  recover 
a  legacy  payment  into  court  is  an  affirmative  defense  to  be  specially  pleaded; 
Smith  V.  Anderson,  57  Hun,  72,  10  N.  Y.  Supp.  278,  holding  that  in  an  action 
against  a  bank  for  moneys  deposited  payment  is  an  affirmative  defense  to  be 
specially  pleaded;  Glickman  v.  Loew,  20  Misc.  401,  45  N.  Y.  Supp.  1040,  holding 
that  in  an  action  on  a  building  contract  part  payment  can  not  be  shown  when 
no  plea  of  payment  is  made;  Re  Neil,  35  Misc.  254,  71  N.  Y.  Supp.  ^40,  holding 
that  in  an  action  for  rent,  payment  is  an  affirmative  defense  and  must  be 
specially  pleaded;  Morrell  v.  Irving  F.  Ins.  Co.  33  N.  Y.  429,  88  A.  D.  390,. 
holding  that  in  action  on  fire  insurance  policy,  evidence  of  judgment  against 
another  company  on  same  loss  is  inadmissible  without  being  pleaded;  William* 
V.  Birch,  6  Bosw.  299,  holding  evidence  uf  a  valid  award  of  aibitratort  inad- 
missible as  a  defense  unless  set  up  in  answer. 
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Cited  in  reference  note  in  82  A.  S.  R.  758,  on  necessity  of  specially  pleading 
payment. 

Distinguished  in  Cochran  v.  Reich,  91  Hun,  440,  36  N.  Y.  Supp.  233,  25  N.  Y. 
Civ.  Proc  Rep.  147,  holding  that  in  an  action  for  rent  under  a  lease  where 
nonpayment  must  be  alleged  and  proven  to  establish  a  cause  of  action,  payment 
is  not  an  affirmative  defense  to  be  specially  pleaded. 
—  EJvldence  admissible  under  general  denial. 

Cited  in  Bank  of  Cooperstown  v.  Corlies,  1  Abb.  Pr.  N.  S.  412,  holding  that 
under  statute  denials  of  material  allegations  are  a  substitute  for  general  issue 
at  common  law;  Schaus  v.  Manhatten  Gaslight  Co.  45  How.  Pr.  481,  14  Abb. 
Pr.  N.  S.  371,  holding  that  under  general  denial  any  evidence  which  tends 
to  controvert  the  material  allegations  in  complaint  is  admissible;  McKay  v» 
Draper,  27  N.  Y.  256,  on  same  point;  Hopkins  v.  Ensign,  11  N.  Y.  S. 
R.  85,  holding  that  new  matter  constituting  a  defense  must  be  pleaded;  Wells 
V.  Applegate,  12  Or.  208,  6  Pac.  770,  holding  failure  of  consideration  can  not 
be  set  up  under  general  denial;  Stoddard  v.*  Treadwell,  26  Cal.  294;  Krom  v. 
Levy,  1  Hun,  171,  3  Thomp.  &  C.  704,  47  How.  Pr.  97,— holding  evidence  of 
counterclaim  inadmissible  under  general  denial;  Roe  v.  Angevine,  7  Hun,  679,. 
holding  same  as  to  e'vidence  in  confession  and  avoidance;  Manning  v.  Winter,  7 
Hun,  482,  on  same  point;  St.  John  v.  Skinner,  44  How.  Pr.  198,  holding  inad- 
missible under  general  denial  evidence  of  avoidance  of  contract  for  loan;  Fox 
V.  Turner,  17  N.  Y.  S.  R.  666,  2  N.  Y.  Supp.  164,  holding  that  under  an  answer 
consisting  of  a  general  denial  and  also  counterclaim  which  does  not  state  the 
nature  of  the  claim  and  is' therefor  unavailing,  no  proof  of  affirmative  defense 
is  admissible;  Hoffheimer  v.  Stiefel,  17  Misc.  236,  39  N.  Y.  Supp.  714,  holding 
in  an  action  on  a  judgment  evidence  to  impeach  it,  is  inadmissible  under  general 
denial;  Duryee  v.  Lester,  75  N.  Y.  442,  holding  in  action  by  broker  to  recover 
commissions  evidence  of  breach  of  contract  by  double  agency  is  inadmissible 
under  general  denial;  Wemple  v.  Mc.'anus,  27  Jones  &  S.  418,  15  N.  Y.  Supp. 
86,  holding  that  in  an  action  for  bn  ker's  commission  evidence  to  show  special 
agreement  whereby  none  was  due  is  inadmissible  under  general  denial;  Wilbur  v. 
Collin,  4  App.  Div.  417,  38  N.  Y.  Supp.  848,  holding  that  in  an  action  to  recover 
rent,  a  conveyance  without  reserving  rent  by  lessor  can  not  be  shown  under  general 
denial;  Whitney  v.  Whitney,  171  N.  Y.  176,  63  N.  E.  834,  holding  that  proof  of 
will  may  be  offered  under  a  general  denial  of  a  claim  alleging  intestacy;  Grif- 
fith V.  Long  Island  R,  Co.  101  N.  Y.  348,  4  N.  E.  740,  9  N.  Y.  Civ.  Proc.  Rep.  84. 
holding  that,  in  an  action  to  recover  a  chattel  based  on  wrongful  detenticn,  de- 
fendant's general  denial  puts  in  issue  plaintiff's  title,  which  must  be  shown  to 
establish  a  cause  of  action,  and  he  may  show  title  in  stranger  under  such  plea; 
Kissam  v.  Roberts,  6  Bosw.  154,  holding  that  in  an  action  for  wrongful  taking 
of  goods  proof  of  title  in  a  third  person  cannot  be  shown  by  defendant  under 
general  denial;  Southern  R.  Co.  v.  Ft  .guson,  105  Tenn.  552,  80  A.  S.  R.  908, 
59  S.  W.  343,  holding  in  an  action  for  wrongful  maintenance  of  a  bridge  right 
of  prescription  can  not  be  set  up  as  a  defense  under  general  denial. 

Cited  in  reference  notes  in  70  A.  D.  698;  77  A.  D.  583, — as  to  what  general 
denial  puts  in  issue. 

Distinguished  in  Schaus  v.  Manhattan  Gaslight  Co.  4  Jones  &  S.  263,  holding 
general  denial  will  cover  disproof  of  any  fact  involved  in  the  material  parts  of 
the  complaint;  Marley  v.  Smith,  4  Kan.  183,  holding  in  an  action  to  recover 
an  indebtedness  proof  of  anything  under  general  denial  which  would  controvert 
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existence  of  the  debt  is  admissible;  Close  v.  Clark,  16  Daly,  91,  9  N.  Y.  Supp. 
538,  holding  that  in  an  action  to  enforce  a  mechanic's  lien  evidence  that  the 
defendant  furnished  part  of  the  materials  is  admissible  under  general  denial; 
Bellinger  v.  Craigue,  31  Barb.  534,  holding  that  in  an  action  for  physician's 
services,  evidence  of  malpractice  is  not  excluded  as  "new  matter"  under  general 
denial;  Tompkins  v.  Tompkins,  78  Hun,  220,  28  N.  Y.  Supp.  ^03,  holding  that 
under  general  denial,  any  evidence  which  tends  to  contradict  claimant's  as- 
sertion that  a  certain  transaction  was  a  "loan"  is  admissible;  Buttrick  v.  Gil- 
man,  22  Wis.  356,  holding  in  an  action  for  value  of  services  evidence  of  negligence 
or  unskillfulness  in  performing  them  is  admissible  under  general  denial. 
—  Payment  or  discharge  under  general  denial. 

Cited  in  Clark  v.  Mullen,  16  Neb.  481,  20  N.  W.  642;  Bassett  v.  Lederer, 
3  Thomp.  &  C.  671;  Bassett  v.  Lederer,  1  Hun,  274;  Baker  v.  Loring,  92  Hun, 
61,  36  N.  Y.  Supp.  644;  Arnstein  v.  Haulenbeek,  16  Daly,  382,  11  N.  Y.  Supp. 
701 ;  Rogers  v.  T.  H.  Simonson  &  Son  Co.  45  Misc.  323,  90  N.  Y.  Supp.  298, — hold- 
ing that  payment  is  an  affirmative  defense  and  can  not  be  shown  under  general 
denial;  Ellison  v.  Rix,  85  N.  C.  77,  holding  same  as  to  payment  of  bond;  Conkling 
V.  Weatherby,  181  N.  Y.  258,  73  N.  E.  1028,  2  A.  &  E.  Ann.  Cas.  740,  on  same 
point;  Wilkerson  v.  Farnham,  82  Mo.  672,  holding  same  as  to  promissory  note; 
Henderson  v.  Scott,  32  Hun,  412,  6  N.  Y.  Civ.  Proc.  Rep.  39,  holding  same  as  to 
defense  of  judgment  in  bar;  Lytle  v.  Crawford,  69  App.  Div.  273,  74  N.  Y. 
Supp.  660,  32  N.  Y.  Civ.  Proc.  Rep.  360,  holding  same  as  to  evidence  of  dis- 
charge of  a  claim  by  former  judgment;  Horton  v.  Horton,  83  Hun,  213  ,  31  N. 
Y.  Supp.  588,  holding  same  as  to  evidence  of  a  release  of  a  cause  of  action; 
Grant  v.  Pratt,  87  App.  Div.  490,  84  N.  Y.  Supp.  983,  holding  same  as  to  evidence 
of  waiver  in  an  action  for  breach  of  contract;  Schwartz  v.  Ribaudo,  52  Misc.  102, 
301  N.  Y.  Supp.  599,  holding  inadmissible  evidence  of  accord  and  satisfaction 
of  contract  under  general  denial;  Chapin  v.  Pratt,  49  N.  Y.  S.  R.  42,  20  N.  Y. 
Supp.  952,  holding  same  in  action  against  maker  of  check. 

Cited  in  reference  note  in  87  A.  D.  523,  on  admissibility  of  evidence  of  payment 
under  general  denial. 

Cited  in  notes  in  61  A.  D.  60,  on  proof  of  payment  under  general  issue  and 
under  general  denial;  61  A.  D.  61,  on  proof  of  payment  under  general  denial. 

Distinguished  in  Quinn  v.  Lloyd,  41  N.  Y.  349,  holding  that  in  an  action 
alleging  balance  due  for  services  after  certain  payments  without  stating  value 
of  such  services  proof  of  payment  on  account  is  admissible  under  general  denial; 
Knapp  V.  Roche,  94  N.  Y.  329,  holding  when  nonpayment  is  alleged  as  neces- 
sary to  a  cause  of  action  proof  of  payment  is  admissible  under  general  denial; 
Boomer  v.  Koon,  6  Hun,  645,  holding  evidence  of  subsequent  alteration  of  a  note 
proper  under  general  denial ;  Robertson  v.  Robertson,  37  Or.  339,  82  A.  S.  R. 
756,  62  Pac.  377,  holding  that  where  an  allegation,  not  stated  as  a  matter  of  law, 
claims  a  certain  amount  due  proof  of  payment  is  admissible  as  a  defense  under 
general  denial;  Gruenstein  v.  Jablonsky,  1  App.  Div.  580,  37  N.  Y.  Supp.  538, 
holding  that  where  failure  to  pay  an  installment,  as  a  condition  subsequent, 
rendered  whole  amount  due,  such  payment  may  be  shown  under  general  denial; 
Parker  v.  Hays,  7  Kan.  412,  holding  an  indebtedness  is  alleged  generally  without 
showing  how  created  and  answer  is  a  general  denial  that  a  payment  of  cause  may 
be  shown. 
Set-off  as  a  defense. 

Cited  in  Curran  v.  Curran,  40  Ind.  473,  holding  that  a  set-off  is  not  strictly 
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a  defense  and  when  it  assumes  to  answer  the  whole  complaint,  but  answers  only 

a  part  it  is  bad  on  demurrer. 

Burden  of  proof  under  plea  of  payment. 

Cited  in  Re  Macomber,  2  Connoly,  279,  11  N.  Y.  Supp.  198;  Claflin  v.  New  York 
Standard  Match  Co.  7  Misc.  668,  28  N.  Y.  Supp.  42,— holding  that  plea  of  pay- 
ment is  an  affirmative  defense  casting  burden  of  proof  upon  defendant;  Eagan 
V.  Kergill,  1  Dem.  464,  holding  that  on  a  claim  against  testator  for  services 
on  devised  property,  the  burden  of  proof  of  payment  rests  on  devisee. 
What  mast  be  alleged  in  complaint. 

Cited  in  Watson  v.  Lemen,  9  Colo.  200,  11  Pac.  88,  holding  that  a  complaint 
merely  alleging  that  indebtedness  is  due,  not  stating  the  facts,  merely  declares 
a  legal  conclusion  and  is  bad;  Riggs  v.  Chapin,  27  N.  Y.  S.  R.  268,  7  N.  Y. 
Supp.  765,  holding  that  when  allegations  in  complaint  state  that  complainant 
sub-contracted  with  a  person,  he  cannot  show  a  contract  with  latter's  employer ; 
Hudelson  v.  First  Nat.  Bank,  51  Neb.  557,  71  N.  W.  304,  holding  that  in  an 
action  on  a  bond,  its  breach  and  nonpayment  must  be  affirmatively  alleged  in 
complaint;  Lent  v.  New  York  &  M.  R.  Co.  130  N.  Y.  504,  29  N.  E.  988, 
holding  that,  under  statute,  in  an  action  upon  indebtedness  an  allegation  of  non- 
payment is  necessary;  Sbarboro  v.  Health  Department,  26  App.  Div.  177,  49 
N.  Y.  Supp.  1033,  holding  in  an  action  against  the  members  of  a  board  of  health, 
a  defense  merely  alleging  official  discretion  without  stating  the  issuable  parts  is 
demurrable;  Ramsey  v.  Erie  R.  Co.  38  How.  Pr.  193,  7  Abb.  Pr.  N.  S.  156, 
holding  in  an  action  on  railway  bonds  the  complaint  must  allege  all  the  ma- 
terial facts  upon  which  he  intends  to  base  his  action. 
—  In  reply. 

Cited  in   Fetrow  v.   Wiseman,  40   Ind.   148,   holding  that  where   infancy   is 
pleaded   as  a  defense  to  note  and  there  is  no  allegation  in  claimant's  reply 
of  ratification  after  majority  such  can  not  be  proved. 
What  demurrer  admits. 

Cited  in  Marsh  v.  Elsworth,  36  How.  Pr.  532,  1  Sweeny,  58,  holding  that  a 
demurrer  does  not  admit  the  truth  of  conclusions  of  law  in  the  complaint  of  an 
action  for  slander. 

«9  AM.  DEC.  707,  TERRY  v.  CHANDIiER,  16  N.  Y.  854. 
Establishment  of  bonndaries  by  parol  agreement  or  acquiescence. 

Cited  in  Watrous  v.  Morrison.  33  Fla.  261,  39  A.  S.  R.  139,  14  So.  805;  Burns 
V.  Martin,  45  Mich.  22,  7  N.  W.  219;  Gwynn  v.  Schwartz,  32  W.  Va.  487,  9 
S.  E.  880;  Orr  v.  Cox,  61  W.  Va.  361,  56  S.  E.  522;  O'Donnell  v.  Penny,  17  R. 
I.  164,  20  Atl.  305, — ^holding  that  owners  of  adjacent  land  may  establish  a  divi- 
sion line  by  parol  agreement  where  there  is  a  dispute  or  line  is  uncertain;  Sweet 
V.  Warner,  14  N.  Y.  S.  R.  312,  holding  that  a  dispute  or  uncertainty'  as  to 
boundary'  line  must  be  shown;  Miner  v.  New  York,  5  Jones  &  S.  171,  holding  a 
disputed  boundary  line  necessary  to  invoke  the  rule;  Smith  v.  Hamilton.  20 
Mich.  433,  4  A.  R.  398,  holding  that  where  one  has  aquiesced  in  agreement 
settling  an  honest  difficulty  in  determining  a  boundary  line  it  is  binding;  Del^mg 
V.  Baldwin,  111  Mich.  466,  69  N.  W.  831,  holding  that  there  can  be  no  parol 
agreement  where  there  is  no  adjustment  of  differences;  Wood  v.  Lafayette,  68 
N.  Y.  181:  Hubbell  v.  McCulloch,  47  Barb.  287,— holding  that  where  the  de 
flcription  in  a  deed  is  definite  and  certain  it  is  very  doubtful  whether  a  mere  agree- 
ment for  locating  the  line  will  bar  a  party  from  claiming  according  to  his  deed. 
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Cited  in  reference  notes  in  27  A.  R.  242,  on  acquiescence  in  division  line; 
27  A.  R.  244,  on  agreements  as  to  divisional  lines;  11  A.  S.  R.  592,  on  establish- 
ment  of  boundaries  by  parol  agreement  or  acquiescence ;  53  A.  S.  R.  491,  on  parol 
agreements  and  acquiescence  in  boundary  lines. 

Cited  in  notes  in  13  A.  D.  224-225,  on  validity  and  effect  of  establishment  of 
boundaries  by  parol;   10  L.R.A.(N.S.)    010,  on  effect  of  compromise  agreement 
locating  division  line  at  place  known  not  to  be  the  true  boundary. 
Agreement  as  to  line  by  person  having  no  title  in  adjoining  land. 

Cited  in  Merrill  v.  Hilliard,  59  N.  H.  481,  holding  that  a  party  having  no> 
title  to  either  side  of  a  line  cannot  show  title  by  a  parol  agreement. 
Admissions  as  to  title. 

Cited  in  People  v.  Holmes,  100  N.  Y.  540,  00  N.  E.  249;  Vosburgh  v.  Teator,  32 
N.  Y.  501, — ^holding  that  coterminous  land  owners  cannot  by  parol  vest  land 
which  confessedly  belongs  to  one  of  them  in  the  other;  Raynor  v.  Timerson,  51 
Barb.  517,  holding  that  a  party  cannot  make  title  to  land  by  a  parol  admission  of 
his  adversary;  Walker  v.  Dunspaugh,  20  N.  Y.  170,  holding  one  school  trustee 
cannot  alone  admit  a  claimant  as  lessor  of  the  district. 
Estoppel  to  deny  division  line. 

Cited  in  reference  note  in  77  A.  D.  772,  on  acts  which  will  estop  party  to  deny 
division  line  is  true  line. 

69  AM.  DEC.  713,  BA6LEY  v.  PEDDIE,  16  X.  T.  469. 
Wlien  stipulated  damages  considered  penalty. 

Cited  in  Kemp  v.  Knickerbocker  Ice  Co.  09  N.  Y.  45  (reversing  51  How.  Pr.. 
31),  holding  that  provisions  for  stipulated  damages  must  be  construed  in  light  of 
circumstances  under  which  they  are  made;  Yetter  v.  Hudson,  57  Tex.  004,. 
holding  the  folly  or  wisdom  of  parties  in  making  such  stipulations  immate- 
rial. 

Cited  in  reference  notes  in  72  A.  D.  110;  81  A.  D.  747, — as  to  whether  siun  ift 
liquidated  damages  or  penalty;  99  A.  D.  031,  on  whether  sum  named  in  con- 
tract to  be  regarded  as  penalty  or  liquidated  damages;  14  A.  S.  R.  847;  33  A. 
S.  R.  849, — on  distinction  between  penalties  and  liquidated  damages;  39  A.  S.  R. 
030,  as  to  when  damages  are  liquidated  and  when  a  penalty. 

Cited  in  notes  in  1  A.  D.  335,  as  to  whether  provision  is  one  for  liquidating 
damages  or  one  for  penalty;  30  A.  R.  31-30,  on  liquidated  damages  and  penalties; 
100  A.  S.  R.  51,  on  language  employed  as  test  for  determining  as  between  liqui* 
dated  damages  and  penalty;  108  A.  S.  R.  57,  on  contracts  containing  several 
provisions  as  agreements  for  liquidated  damages;  10  L.R.A.  829,  on  when  pro> 
vision  in  contract  is  considered  as  for  liquidated  damages;  13  L.R.A.  671,  072^ 
on  distinction  between  liquidated  damages  and  penalty  in  contract;  0  £.  R.  C. 
500-501,  on  distinction  between  a  penalty  and  liquidated  damages  mentioned  as 
payable  in  event  of  nonperformance  of  contract. 

Distinguished  in  Manice  v.  Brady,  15  Abb.  Pr.  173,  on  what  constitutes  liqui* 
dated  damages;  Staples  v.  Parker,  41  Barb.  ^48,  on  determination  of  inten- 
tention  of  parties  on  question  of  damages;  Smith  v.  Wedgwood,  74  Me.  457, 
holding  where  there  is  doubt  as  to  wiiether  amount  was  intended  as  a  penalty  or 
as  stipulated  damages  it  will  be  construed  as  a  penalty. 
—  Denomination  by  parties  as  ''liquidated  damages*'  or  "penalty.** 

Cited  in  Tode  v.  Gross,  127  X.  Y.  480,  24  A.  S.  R.  475,  13  L.R,A,  052,  28  N.  E. 
409    (affirming  22   N.   Y.   S.   R.   818),   holding  that   use  of  word   "penalty"  in 
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statement  of  stipulated  damages  is  not  necessarily  controlling  where  damage  is 
uncertain;  Colwell  v.  Lawrence,  38  N.  Y.  71,  6  N.  Y.  Trans.  App.  307,  holding 
that  though  term  "liquidated  damages"  is  used  a  gross  amount  fixed  may  be 
in  the  nature  of  a  penalty ;  Dwinel  v.  Brown,  54  Me.  468,  holding  that  use  of  term 
liquidated  damages  will  not  conclude  a  court  from  construing  provision  of  penal- 
ty; Laurea  y.  Bemauer,  33  Hun,  307,  holding  use  of  word  forfeit  implies  a 
penalty. 

Distinguished  in  Colwell  v.  Foulks,  36  How.  Pr.  .306,  holding  use  of  word 
forfeiture  implies  penalty;  Salters  v.  Ralph,  15  Abb.  Pr.  273,  holding  a  pro- 
vision in  an  agreement  that  fen:  its  breach  the  party  shall  "forfeit"  a  fixed  sum 
implies  a  penalty. 

—  Stipulation  for  damages  of  uncertain  amount  or  difflcnlt  to  ascertain. 
Cited  in  Riggins  v.  Hinchman,  3  Tex.  App.  Civ.  Cas.   (Willson)    503,  holding 

that  damage  which  would  arise  from  breach  of  contract  must  be  uncertain; 
Goldman  v.  Goldman,  51  La.  Ann.  761,  25  So.  555,  sustaining  such  a  provision  in 
a  contract  by  a  vendor  of  a  business  not  to  engage  in  a  similar  business  under 
stipulated  conditions;  General  Electric  Co.  v.  Westinghouse  Electric  &  Mfg.  Co. 
144  Fed.  458,  holding  stipulated  damage  of  fifty  per  cent  of  price  for  failure  to 
sell  and  deliver  was  not  so  illegal  as  to  relegate  parties  to  suit  in  equity;  Shute 
V.  Hamilton,  3  Daly,  462;  Emack  v.  Campbell,  14  App.  D.  C.  186;  Hahn  v. 
Horstman,  12  Bush,  240, — sustaining  a  per  diem  stipulation  for  failure  to 
complete  certain  work  on  time;  Wooster  v.  Kisch,  26  Hun,  61,  sustaining 
$1000  stipulated  damages  for  failure  of  licensee  to  permit  licensor  to  in- 
spect and  count  patented  appliances  in  use;  Little  v.  Banks,  20  Hun,  143, 
holding  amount  of  $100  is  not  exorbitant  for  failure  to  keep  stocks  of  published 
law  reports  on  hand  for  sale  to  dealers;  Wilson  v.  Duls,  1  N.  Y.  City  Ct.  Rep. 
132,  holding  stipulation  in  a  contract  for  employment  was  not  penal;  L.  P.  &  J.  A. 
Smith  Co.  V.  United  States,  34  Ct.  CI.  472,  holding  same  in  a  contract  for  the 
employment  and  use  of  a  tug;  Sun  Printing  &  Pub.  Asso.  v.  Moore,  183  U.  S. 
642,  46  L.  cd.  366,  22  Sup.  Ct.  Rep.  240,  sustaining  a  provision  stipulating  the 
value  of  a  yacht  in  a  contract  for  its  hire;  Brooks  v.  Wichita,  52  C.  C-  A.  209, 
114  Fed.  207,  sustaining  such  a  provision  in  a  contract  to  furnish  a  city  with 
electric  light;  Pastor  v.  Solomon,  25  Misc.  322,  54  N.  Y.  Supp.  575,  sustaining 
such  a  provision  in  a  contract  to  perform  at  a  theatre;  Com.  v.  Ginn,  111  Ky. 
110,  63  S.  W.  467,  sustaining  such  a  provision  in  a  contract  to  furnish  a  county 
with  text-books;  New  Britain  v.  New  Britain  Teleph.  Co.  74  Conn.  326,  50 
Atl.  881,  holding  same  as  to  such  an  agreement  in  a  contract  to  furnish  a  city 
telephone  service;  Clock  v.  Howard  &  W.  Colony  Co.  123  Cal.  1,  69  A.  S.  R.  17, 
43  L.R.A.  199,  55  Pac.  713,  refusing  equitable  interference  on  ground  of  un- 
certainty of  damage  where  there  were  liquidated  damages  by  stipulation. 

—  When  default  Is  in  payment  of  money. 

Cited  in  Ward  v.  Jewett,  4  Robt.  714,  holding  that  tliere  can  be  no  liquidated 
damages  where  only  act  to  be  performed  is  payment  of  money;  Chande  v.  Shep- 
ard,  122  N.  Y.  397,  25  N.  E.  358^  holding  sum  deposited  against  default  in  pay- 
ment of  rent  could  not  be  appropriated  beyond  what  was  in  arrear;  Barnes  v. 
Clement,  12  S.  D.  270,  81  N.  W.  301,  holding  provision  for  forfeiture  of  all  pay- 
ments made  on  default  of  purchaser  of  land  is  penal. 

—  Disparity  to  apparent  loss. 

Cited  in  Giles  v.  Spaulding,  6  Hun,  458,  holding  such  a  covenant  to  be  a  pen- 
alty where  amount  named  is  disproportionate  to  actual  damage;  Taylor  v.  Times 
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Newspaper  Co.  83  Minn.  523,  85  A.  S.  R.  473,  86  N.  W.  760,  holding  where  actual 
damage  by  breach  of  contract  is  doubtful  and  difficult  of  proof,  that  stipulated 
damage  is  not  considered  penalty  though  amount  stipulated  is  much  larger  than 
apparent  loss;  Stover  v.  Spielman,  1  Pa.  Super.  Ct  526,  holding  that  stipu- 
lated sum  which  is  excessive  for  breach  of  condition  of  contract  is  a  penalty; 
Curtis  V.  VanBergh,  161  N.  Y.  47,  55  N.  E.  398,  holding  $60  a  day  for  failing  to 
complete  a  building  for  a  factory  at  a  rental  of  $2,100  a  year,  whereby  idleness 
ensued  was  not  unreasonable. 

69  AM.  DEC.  718,  GRIFFIN  v.  OOIiVER,  16  X.  Y.  489. 
Elements  of  damages. 

Cited  in  Rochester  Lantern  Co.  v.  Stiles  &  P.  Press  Co.  136  N.  Y.  209,  31  N.  E. 
1018,  47  N.  Y.  S.  R.  842;  Brooklyn  v.  Brooklyn  City  R.  Co.  8  Abb.  Pr.  N.  S. 
356,  67  Barb.  497;  Mack  v.  Patchin,  29  How.  Pr.  20;  Baldwin  v.  United  States 
Teleg.  Co.  46  N.  Y.  744,  6  A.  R.  166  (affirming  1  Lans.  126) ;  Neary  v.  Bostwick, 
2  Hilt.  614;  Devereux  v.  Buckley,  34  Ohio  St.  16,  32  A.  R.  342;  Cassidy  v.  Le 
Fevre,  45  N.  Y.  662, — holding  that  damages  must  flow  directly  and  naturally  and 
in  the  due  course  of  things  from  breach  of  contract  and  must  be  such  as  parties 
at  the  time  of  entering  into  contract  may  reasonably  be  supposed  to  have 
contemplated  as  probable  consequence  of  breach  and  must  be  capable  of  being 
established  with  reasonable  certainty;  Devlin  v.  New  York,  63  N.  Y.  8,  50  How. 
Pr.  1,  holding  measure  of  damages  in  general  to  be  the  difference  between  the 
cost  of  performing  the  contract  and  what  would  have  been  earned  by  performance; 
Mitchell  V.  Cornell,  12  Jones  &  S.  401,  holding  market  value  of  charter  for 
unexpired  term,  measure  of  damage  for  breach  of  contract  for  charter  of  steamer. 

Cited  in  reference  note  in  71  A.  D.  646,  on  what  damages  for-  breach  of  con- 
tract include. 
Special  and  consequential  damages. 

Cited  in  Paine  v.  Sherwood,  19  Minn.  315,  Gil.  270,  holding  that  damages 
recoverable  on  breach  of  contract  must  be  such  as  would  be  reasonably  supposed 
to  have  been  contemplated  by  the  parties  as  the  proper  result  of  the  breach; 
Niagara  Falls  Paper  Co.  v.  Lee,  20  App.  Div.  217,  47  N.  Y.  Supp.  1,  holding  that 
damage  must  naturally  arise  from  breach  of  contract;  Blagen  v.  Thompson,  23 
Or.  239,  18  L.R.A.  316,  31  Pac.  647,  holding  that  all  the  facts  surrounding  the 
execution  of  the  contract  known  to  both  parties  are  to  be  considered  in  esti- 
mating measure  of  damages  for  its  breach;  Crater  v.  Binninger,  33  N.  J.  L.  613, 
97  A.  D.  737,  holding  one  who  enticed  another  by  deceit  into  an  oil  speculation 
liable  for  the  amount  invested  and  lost  therein;  Grindle  v.  Eastern  Exp.  Co. 
67  Me.  317,  24  A.  R.  31,  holding  an  express  company  liable  for  the  net  value 
of  an  insurance  policy  on  day  of  the  lapse  caused  by  failure  to  deliver  money 
which  it  kifew  was  for  a  premium;  Daniel  v.  Western  U.  Teleg.  Co.  61  Tex.  452, 
48  A.  R.  305,  holding  that  a  special  purpose  of  a  contract  will  not  be  taken  into 
consideration  in  estimating  damages  for  breach  where  not  known  to  other  party; 
The  Ceres,  19  C.  C.  A.  243,  38  U.  S.  App.  441,  72  Fed.  936  (dissenting  opinion), 
on  nonliability  on  breach  of  contract,  for  a  loss  not  in  contemplation  of  parties 
when  contract  was  made;  Bulkley  v.  United  States,  7  Ct.  CI.  543,  holding  where 
a  contractor  contracts  for  an  uncertain  amount  of  work  he  can  recover  damages 
for  breach  of  contract  only  for  amount  of  services  actually  required;  Briggs  v. 
Kennett,  8  Misc.  264,  28  N.  Y.  Supp.  640,  holding  in  an  action  for  conversion  of 
ihares  of  stock  loss  of  dividends  may  be  included  in  computing  the  damages; 
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Cohn  V.  Norton,  57  Conn.  480,  5  L.R.A.  672,  18  Atl.  596,  holding  measure  of 
damages  recoverable  by  lessee  or  lessor  is  difference  between  rent  agreed  to  be  paid 
and  the  value  of  the  term,  together  with  such  special  damages  as  circumstances 
may  show  him  entitled  to. 

Cited  in  note  in  34  A.  D.  257,  on  consequential  damages  for  breach  of  contract. 
—  Ck>llateral  loss  and  expense. 

Cited  in  Meyer  v.  Haven,  70  App.  Div.  629,  76  N.  Y.  Supp.  261,  holding  where 
a  wall  is  blown  down  in  consequence  of  a  subcontractor's  breach  of  contract  that 
contractor  could  recover  loss  sustained  by  inability  to  complete  building  in  time 
prescribed;  Gildersleeve  v.  Overstolz,  90  Mo.  App.  518,  holding  an  injury  to  a 
business'  a  legitimate  element  to  be  considered  in  establishing  a  damage  by  an 
adversary's  misdoing;  Slaughter  v.  Denmead,  88  Va.  1019,  14  S.  E.  833,  holding 
expense  in  recovering  wood  washed  away  by  a  freshet  not  measure  of  damage  for 
failure  of  a  party  to  transport  wood  as  agreed;  Hecla  Powder  Co.  v.  Sigua  Iron 
Co.  91  Hun,  429,  36  N.  Y.  Supp.  838,  holding  a  vendor  of  gun  powder  who  agrees 
iK  obtain  permission  from  country  into  which  gun  powder  is  shipped  is  liable  to 
vendee  for  amount  of  fine  vendee  has  to  pay  by  reason  of  failure  to  do  so;  Bern- 
stein V.  Meech,  130  N.  Y.  354,  29  N.  E.  256,  holding  expense  of  preparation  re- 
coverable for  breach  of  agreement  to  let  hall  for  theatrical  performance;  Fried- 
lander  V.  Myers,  47  N.  Y.  S.  R.  62,  19  N.  Y.  Supp.  741,  holding  where,  on  breach  of 
covenant  of  quiet  enjoyment,  lessee  has  to  dispose  of  goods  which  he  intended  to 
place  on  premises  that  difference  in  their  cost  and  amount  realized  is  not 
measure  of  damage;  Myers  v.  Burns,  35  N.  Y.  269,  holding  that  the  lessee  of  a 
hotel  is  entitled  to  compensation  for  the  loss  of  the  use  of  rooms  therein  rendered 
untenantable  by  breach  of  lessor's  covenant  to  repair. 

Cited  in  note  in  53  L.R.A.  44,  on  distinction  between  direct  and  collateral 
profits  on  question  of  recoverability  for  breach  of  contract. 
Uncertain  and  speculative  damages. 

Cited  in  Beaupre  v.  Pacific  &  A.  Telog.  Co.  21  Minn.  156,  holding  that  dam- 
ages must  be  the  approximate  result  of  breach  of  contract  and  not  speculative  or 
contingent;  Hamilton  v.  McPherson,  28  N.  Y.  72,  84  A.  D.  330;  Flynn  v.  Hatton, 
43  How.  Pr.  333, — holding  that  damages  must  not  be  speculative  or  remote; 
Kelley  v.  La  Crosse  Carriage  Co.  120  Wis.  84,  102  A.  S.  R.  971,  97  N.  W.  674, 
holding  that  special  damages  to  be  ascertainable  must  be  such  as  can  be  ascer- 
tained with  practical  safety;  Wilcox  v.  Richmond  &  D.  R.  Co.  17  L.R.A.  804, 
3  C.  C.  A.  73,  8  U.  S.  App.  118,  52  Fed.  264,  denying  recovery  of  damages  for  an 
alleged  distress  of  mind,  anxiety,  mortification  or  suspense,  resulting  from  non- 
performance of  the  contract;  Russell  v.  Giblin,  16  Daly,  268,  10  N.  Y.  Supp.  315, 
holding  that  under  a  covenant  in  a  lease  to  furnish  steam  power  for  a  bookbinding 
business,  that  injury  to  business  caused  by  an  insufficient  supply  cannot  be  had ; 
Hoge  v.  Norton.  22  Kan.  374,  holding  that  where  cattle  have  been  wrongfully 
detained,  under  void  attachment,  and  so  cared  for  as  to  cause  a  failure  of  their 
natural  increase  in  weight,  reasonable  compensation  for  such  prevented  gain  must 
be  made;  Schrandt  v.  Young,  2  Neb.  (Unof.)  546,  89  N.  W.  607,  holding  expected 
increase  of  flock  and  wool  clip  not  too  uncertain. 

Cited  in  reference  note  in  78  A.  D.  328,  on  recovery  of  speculative  damages. 

Cited  in  notes  in  2  L.R.A.  174,  on  speculative  losses  as  damages;  53  L.R.A. 
39,  on  effect  of  speculativeness  or  contingency  on  right  to  recover  profits  lost  by 
breach  of  contract;  53  L.R.A.  40,  41,  on  effect  of  uncertainty  in  amount  on  right 
to  recover  profits  lost  by  breach  of  contract. 
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Proximate,  remote  and  Indirect  damag^es. 

Referred  to  as  leading  case  in  Hayes  v.  Cooley,  13  N.  D.  204,  100  N.  W.  250, 
holding  that  failure  to  thresh  grain  is  not  the  proximate  cause  of  its  loss  by  ex- 
posure and  no  recovery  can  be  had. 

Cited  in  Bussard  v.  Hibler,  42  Or.  500,  71  Pac.  642;  Billmeyer  v.  Wagner,  91 
Pa.  02;  Hackersmith  v.  Hanley,  29  Or.  27,  44  Pac.  497, — ^holding  that  damagea 
must  be  proximate  consequence  of  breach  of  contract;  Smith  v.  Pettee,  7  Hun, 
334;  Milton  v.  Hudson  River  S.  B.  Co.  37  N.  Y.  210,— holding  that  damages 
must  not  have  proceeded  from  the  injured  party's  own  neglect,  inattention  or 
mismanagement;  The  May  Flower,  Brown,  Adm.  376  Fed.  Cas.  No. -9,345,  hold- 
ing that  the  source  of  a  damage  must  be  direct  and  immediate;  Coppola  v. 
Kraushaar,  102  App.  Div.  306,  92  N.  Y.  Supp.  436,  holding  where  defendant  failed 
to  complete  two  gowns  ordered  by  plaintiff  for  his  betrothed  at  time  specified 
that  damage  because  of  breach  of  promise  of  betrothed  because  of  this  could  not 
be  recovered. 

Cited  in  reference  notes  in  72  A.  D.  554,  on  damages  for  breach  of  contract  being 
natural  and  proximate  consequences;  78  A.  D.  387,  on  recovery  of  damages  not 
natural  and  proximate  consequence  of  act;  84  A.  D.  333,  on  damages  for  breach  of 
•contract,  including  proximate  and  remote  damages;  10  A.  S.  R.  778,  on  necessity 
that  damages  be  such  as  parties  contemplated  when  making  contract. 

Cited  in  notes  in  36  A.  S.  R.  808,  on  proximate  and  remote  cause  in  cases  in- 
volving wrongful  acts ;  53  L.R.A.  37,  38,  on  effect  of  remoteness  on  recoverability 
of  profits  lost  by  breach  of  contract. 
liost  profits  as  damages. 

Cited  in  Jones  v.  National  Printing  Co.  13  Daly,  92;  Bryant  v.  American  Teleg. 
Co.  1  Daly,  575;  Choctaw,  O.  &  G.  R.  Co.  v.  Jacobs,  15  Okla.  493,  82  Pac.  502; 
Hutchinsbn  v.  Snider,  137  Pa.  1,  20  Atl.  510,  26  W.  N.  C.  531,  47  Phila.  Leg. 
Int.  494,  21  Pittsb.  L.  J.  N.  S.  187;  Wilson  v.  Wernwag,  217  Pa.  82,  66  Atl.  242, 
10  A.  &  E.  Ann.  Cas.  649;  Alamo  Mills  Co.  v.  Hercules  Iron  Works,  1  Tex.  Civ. 
App.  683,  22  S.  W.  1097;  Fraser  v.  Echo  Min.  &  Smelting  Co.  9  Tex.  Civ.  App. 
210,  28  S.  W.  714;  Chisholm  &  M.  Mfg.  Co.  v.  United  States  Canopy  Co.  Ill 
Tenn.  202,  77  S.  W.  1062, — holding  that  profits  are  recoverable  when  proximate, 
natural  and  certain  and  such  as  could  reasonably  have  been  contemplated  by 
parties;  Schile  v.  Brokhahus,  80  N.  Y.  014;  Lowenstein  v.  Cliappell,  30  Barb. 
"241, — holding  that  gains  prevented  may  be  recovered  provided  they  are  certain 
and  such  as  might  naturally  bo  expected  to  follow  the  breach;  White  v.  Miller, 
71  N.  Y.  118,  27  A.  R.  13;  Allen  v.  McConihe,  124  N.  Y.  342,  26  N.  E.  812; 
Landsberger  v.  Magnetic  Teleg.  Co.  32  Barb.  630;  Starbird  v.  Barrons,  38  N.  Y. 
230;  Albert  v.  Bleecker  Street,  etc.  R.  Co.  2  Daly,  389,— holding  that  as  a  broad, 
general  rule,  a  party  is  entitled  to  recover  all  his  damages  including  gains  pre- 
vented as  well  as  losses  sustained;  New  York  Academy  of  Music  v.  Hackett, 
•2  Hilt.  217,  holding  that  to  recover  loss  of  profits  for  breach  of  contract  it 
must  be  reasonably  certain  that  they  would  have  been  realized  by  performance  and 
must  have  been  such  as  would  have  been  contemplated  by  the  parties ;  PoUitt  v. 
Long,  58  Barb.  20;  Heineman  v.  Heard,  50  N.  Y.  27  (affirming  2  Hun,  324,  4 
Thomp.  &  Co.  666)  ;  Van  Ness  v.  Fisher,  2  Lans.  236;  Taylor  v.  Bradley,  4  Abb. 
App.  Dec.  363;  Scott  v.  Rogers,  4  Abb.  App.  Dec.  157;  Burruss  v.  Hines,  94 
Va.  413,  26  S.  E.  875;  Duke  v.  Norfolk  &  W.  R.  Co.  106  Va.  152,  55  S.  E. 
548;  Benjamin  v.  Puget  Sound  Commercial  Co.  12  Wash.  476,  41  Pac.  166; 
Winston  Cigarette  Mach.  Co.  v.  Wells  Whitehead  Tobacco  Co.  141  N.  C.  284,  8 
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L.R.A.(N.S.)  255,  53  S.  £.  885, — holding  one  who  violates  contract,  is  liable  for 
gains  profited  or  losses  sustained,  which  may  fairly  have  been  supposed  to 
have  entered  into  the  contemplation  of  the  parties  at  the  time  of  making  of 
the  contract;  Cushing  v.  Seymour  &  S.  Co.  30  Minn.  301,  15  N.  W.  249,  holding 
that  to  enable  loss  of  profits  to  be  shown  as  damages  they  should  be  reasonably 
certain;  James  v.  Adams,  8  W.  Va.  568,  holding  that  gains  prevented  by  breach 
of  contract  to  be  recoverable  must  be  certain  and  such  as  might  naturally  be 
expected  to  follow  the  breach;  Gove  v.  Island  City  Mercantile  &  Mill.  Co.  36 
Or.  93,  17  Pac.  740,  on  loss  of  earnings  as  a  measure  of  damages;  Western 
U.  Teleg.  Co.  v.  Bertram,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  652,  to  point 
that  profits  are  element  of  damages;  Collins  v.  Lavelle,  19  R.  I.  45,  31 
Atl.  434,  holding  evidence  of  profits  admissible  in  an  action  for  breach  of  con- 
tract to  sell  a  store  where  plaintiff  was  ejected;  Langan  v.  Potter,  8  Misc. 
541,  28  N.  Y.  Supp.  752,  holding  in  an  action  for  wrongfully  seizing  under  exe- 
cution the  stock  of  goods  in  plaintiff's  store,  plaintiff  may  recover  loss  of  profits 
resulting  from  the  seizure;  Brown  v.  Hadley,  43  Kan.  267,  23  Pac.  492,  holding 
that  in  an  action  for  breach  of  the  special  provisions  of  real  ec^tate  contract 
measure  of  damages  is  the  fair  and  reasonably  certain  profit  prevented  thereby; 
Carolina  Portland  Cement  Co.  v.  Columbia  Improv.  Co.  3  Ga.  App.  483,  60  S.  E. 
279,  holding  that  the  measure  of  damages  for  breach  of  contract  of  sale  is  the 
loss  of  expected  profit  if  the  same  can  be  ascertained  to  a  reasonable  certainty ; 
Wilson  V.  Russler,  91  Mo.  App.  275,  holding  loss  of  profits  not  measure  of 
damage  for  failure  to  deliver  saw  logs;  Fairfield  v.  Jeffreys,  68  Ind.  578,  holding 
that  measure  of  damages  for  breach  of  executory  contract  to  permit  building  of  a 
house  is  the  difference  between  amount  agreed  to  be  paid,  and  the  cost  of  perform- 
ing the  contract;  Curran  v.  Smith,  81  C.  C.  A.  537,  149  Fed.  945  (affirming  138 
Fed.  150),  holding  that  measure  of  damages  for  breach  of  contract,  to  construct  a 
pipe  line  by  contracting  engineers,  was  the  money  actually  expended  by  promot- 
ers and  not  anticipated  profits  prevented;  Krom  v.  Levy,  48  N.  Y.  679,  holding 
loss  of  profit  from  use  not  recoverable  for  failure  to  deliver  appliance  ac- 
cording to  contract;  Rhodes  v.  Baird,  16  Ohio  St.  573,  holding  probable  future 
profits  not  measure  of  damage  in  an  action  by  an  evicted  lessee;  Wolff  v.  Hoass, 
11  Misc.  561,  32  N.  Y.  Supp.  798,  holding  loss  of  profits  of  business  not  recoverable 
in  action  by  lessee  for  breach  of  covenant  of  quiet  enjoyment;  Kelly  v.  Miles,  26 
Jones  &  S.  495,  12  N.  Y.  Supp.  915,  holding  that  loss  of  profits  cannot  be  recovered 
by  tenant  out  of  possession;  United  States  v.  Behan,  110  U.  S.  338,  28  L.  ed.  168, 
4  Sup.  Ct.  Rep.  81,  holding  one  electing  to  rescind  contract  on  breach,  cannot 
recover  loss  of  profits  but  is  limited  to  quantum  meruit;  Clements  v.  Beatty, 
87  Ala.  238,  6  So.  151,  holding  that  measure  of  damages  for  breach  of  contract  to 
sell  standing  timber,  is  the  value  of  the  trees  cut  and  removed,  minus  the  selling 
price  also  citing  annotation  on  this  point;  French  v.  Ramge,  2  Neb.  254,  holding 
that  estimated  profits  on  goods  to  be  sold  cannot  be  made  the  measure  of  damages 
for  failure  to  ship  goods  according  to  contract;  Western  U.  Teleg.  Co.  v.  Hall, 
124  U.  S.  444,  31  L.  ed.  479,  8  Sup.  Ct.  Rep.  577,  holding  a  telegraph  company, 
liable  only  in  nominal  damages  for  failure  to  deliver  a  message  directing  a 
purchase  of  property  in  absence  of  evidence  that  a  profit  could  have  been  made  or 
was  intended;  Price  v.  Keyes.  1  Hun,  177,  3  Thomp.  &  C.  720,  }\olding  that  loss 
of  profits  if  not  speculative  or  contingent,  where  owner  is  wrongfully  deprived 
of  use  of  property  may  be  considered  in  estimating  damages  in  tort  as  well  as 
Am.  Dec.  Vol.  IX.— 82. 
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for  breach  of  contract;  Wehle  v.  Haviland,  69  N.  Y.  448,  holding  that  speca- 
lative  profits  are  not  part  of  damages  in  an  action  for  conversion  of  goods; 
Simmer  v.  St.  Paul,  23  Minn.  408,  denying  recovery  of  profits  which  might 
have  been  made  in  a  grocery  business  had  sewer  been  properly  constructed; 
Central  Coal  &  Coke  Co.  v.  Hartman,  49  C.  C.  A.  244,  111  Fed.  96,  holding  that 
in  an  action  to  recover  losses  for  violation  of  anti  trust  law,  uncertain  future 
profits  prevented  are  not  recoverable. 

Cited  in  reference  notes  in  73  A.  D.  73;  78  A.  D.  387;  16  A.  S.  R.  781;  81 
A.  D.  96, — on  loss  of  profits  as  damages;  72  A.  D.  562,  on  recovery  for  loss  of 
profits  in  action  for  breach  of  contract;  96  A.  D.  378,  as  to  when  future  profits 
are  recoverable  as  damages;  30  A.  S.  R.  471,  on  profits  as  element  of  damages  for 
breach  of  contract;  35  A.  S.  R.  330,  on  loss  of  profits  as  damages  for  breach  of 
contract;  41  A.  S.  R.  163,  on  loss  of  prospective  profits  from  breach  of  contract 
as  element  of  damages;  45  A.  S.  R.  894,  on  loss  of  profits  as  element  of  damages; 
53  A.  S.  R.  143,  on  loss  of  prospective  profits  as  an  element  of  damages;  53  A.  S. 
R.  916,  on  prospective  profits  as  damages. 

Cited  in  notes  in  42  A.  D.  49,  on  damages  for  breach  of  executory  contract,  loss 
of  profits,  etc.;  60  A.  R.  494,  on  loss  of  profits  as  damages;  12  A.  S.  R.  303,  on 
loss  of  profits  as  element  of  damages;  42  A.  R.  463-464,  on  prospective  profits 
as  damages;  53  L.R.A.  35,  on  loss  of  profits  as  element  of  damages  for  breach 
of  contract;  53  L.R.A.  54,  on  loss  of  profits  as  element  of  damages  for  breach  of 
contract  for  general  service  or  labor ;  53  L.R»A.  82,  on  loss  of  profits  as  element  of 
damages  for  breach  of  partnership  contracts. 

Distinguished  in  Nash  v.  Thousand  Island  S.  B.  Co.  123  App.  Div.  148,  108 
N*.  Y.  Supp.  336,  holding  profits  lost  because  of  defendant's  breach  of  contract 
to  let  plaintiff  have  exclusive  checking,  news,  confectionery  and  view  privileges 
could  be  recovered. 

—  Profits  lost  by  enforced  Idleness. 

Cited  in  Jolly  v.  Single,  16  Wis.  281;  Hinckley  v.  Beckwith,  13  Wis.  31, — 
where  a  lessee  of  a  mill  is  deprived  of  its  use  by  a  breach  of  the  lessor's  contract 
to  repair  oY  by  direct  act  of  lessor  the  loss  of  profits  while  the  mill  is  idle  are 
recoverable;  State  ex  rel.  Mundy  v.  Andrews,  39  W.  Va.  35,  45  A.  S.  R.  884,  19  S. 
E.  385,  holding  that  one  excavating  under  contVact,  whose  team  and  implements 
are  wrongfully  seized  may  recover  profits  he  is  prevented  from  making  under  con- 
tract; Brock  V.  Gale,  14  Fla.  523,  14  A.  R.  356,  holding  that  in  an  action  against 
a  carrier  for  loss  of  baggage  containing  dentists'  tools  no  recovery  can  be  had  for 
loss  of  profits  deprived;  Watson  v.  Kirby,  112  Ala.  436,  20  So.  624,  holding 
measure  of  damages  for  failure  to  deliver  logs  causing  a  mill  to  be  idle  is  not  the 
estimated  profits  prevented,  but  interest  on  money  invested  therein;  Reed 
Liunber  Co.  v.  Lewis,  94  Ala.  626,  10  So.  333,  holding  measure  of  damages  for 
failure  to  deliver  machinery  to  a  saw  mill  can  not  be  made  on  loss  of  profits 
estimated;  Ripley  v.  Mosely,  57  Me.  76,  holding  an  obligor  on  a  bond  against 
loss  by  infringement  suits  on  a  patent,  liable  for  all  expenses  incident  to  de- 
fending such  a  suit  but  not  for  loss  of  anticipated  profits  during  pendency: 
Manhattan  Stamping  Works  v.  Koehler,  45  Hun,  150,  holding  profits  of  a  busi- 
ness not  recoverable  as  damage  because  of  breach  of  contract  to  furnish  power* 
for  business;  Callahan  v.  Chickasha  Cotton  Oil  Co.  17  Okla.  544,  87  Pac  3S1^ 
holding  profits  not  measure  of  damages  for  failure  to  deliver  a  machine. 

—  Resales  prevented  and  subcontracts  broken. 

Cited  in  Thome  v.  McVeagh,  75  HI.  8,  holding  profit  on  resale  of  goods  r»> 
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«overab]e  both  knowing  of  resale;  Messmore  v.  New  York  Shot  &  Lead 
Co.  40  N.  Y.  422,  holding  where  vendor  knows  of  a  contract  for  a  resale  at 
time,  he  is  liable  for  such  profits  prevented  on  breach  of  his  contract ;  Lapp 
V.  Illinois  Watch  Co.  194  111.  App.  255,  holding  that  when  vendor  is  informed 
that  vendee  has  already  disposed  of  the  goods  at  a  profit,  the  former's  breach 
of  contract  to  deliver,  renders  him  liable  for  such  profits;  Lynch  v.  Wright, 
94  Fed.  703,  holding  that  the  measure  of  damages  for  breach  of  contract  to  con- 
vey realty,  is  the  loss  of  profit  to  vendee  by  prevention  of  resale,  when  vendor  had 
knowledge  of  special  circumstances;  Ye  Seng  Co.  v.  Corbitt,  7  Sawy.  368,  9  Fed. 
423,  holding  that  the  measure  of  damages  for  failure  to  furnish  a  vessel  to 
charters  is  the  profits  which  would  have  been  made  on  passengers  already  en- 
gaged at  certain  rates;  Booth  v.  Spuyten  Duyvil  Rolling  Mill  Co.  3  Thomp.  &  C. 
368,  holding  profits  recoverable  which  plaintiff  would  have  made  had  defendant 
performed  his  contract  to  deliver  articles  where  articles  to  be  furnished  had  no 
market  value;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Thomas,  70  Kan.  409,  78  Pac. 
861,  holding  a  railroad  company  not  liable  for  loss  of  anticipated  profits  arising 
from  future  sale  of  watches  to  its  employes  caused  by  company's  revocation  of 
arrangement  to  secure  payment  from  its  employes;  Connersville  Wagon  Co. 
V.  McFarlan  Carriage  Co.  166  Ind.  123,  3  L.R.A.(N.S.)  709,  76  N.  E.  294,  holding 
loss  of  profits  on  sales  of  completed  product  not  recoverable  for  breach  of  a  con- 
tract to  deliver  wheels  for  the  manufacture  of  wagons;  Booth  v.  Spuyten  Duyvil 
Rolling  Mill  Co.  60  N.  Y.  487,  holding  where  a  party  was  prevented  by  a  breach 
of  contract  of  sale  from  performing  a  subcontract  with  another  in  contemplation 
of  parties  at  time  that  measure  of  damage  is  difference  between  contract  price  and 
subcontract  price. 
Value  of  use  of  Idle  property  as  damag^es. 

Cited  with  special  approval  in  Livermore  Foundry  &  Mach,  Co.  v.  Union 
Compress  &  Storage  Co.  105  Tenn.  187,  53  L.R.A.  482,  68  S.  W.  270,  holding 
value  of  use  of  cotton  compress  recoverable  for  supplying  an  imperfect  appliance 
which  failed  and  disabled  the  entire  plant. 

Cited  in  The  Margaret  J.  8anford,  37  Fed.  148,  holding  that  the  measure 
of  damages  for  injury  to  a  vessel  by  collision  was  market  value  for  its  use 
during  detention  for  repairs;  Wagner  v.  Corkhill,  40  Barb.  175,  holding  in 
case  of  breach  of  contract  for  erection  of  a  building  within  a  certain  time 
where  there  is  a  delay  in  its  completion,  the  value  of  the  use  while  the 
owner  is  deprived  of  the  use  of  the  building  is  the  measure  of  damages; 
Rogers  v.  Beard,  36  Barb.  31,  20  How.  Pr.  98,  holding  rent  of  vessel  under 
charter  for  time  of  idleness  measure  of  damage  for  failure  to  repair  chartered 
vessel;  Alexander  v.  Bishop,  59  Iowa,  572,  13  N.  W.  714  (dissenting  opinion)^ 
on  right  of  tenant,  for  breach  of  contract  by  landlord  to  furnish  a  new  building, 
to  recover  damages  measured  by  value  of  use  of  new  building  for  business; 
Benton  v.  Fay,  64  111.  417,  holding  that  measure  of  damages  for  failure  to 
deliver  a  certain  machine  is  the  rental  value  of  the  shop  made  idle  thereby; 
Sanitary  Dist.  v.  McMahon  &  M.  Co.  110  ly.  App.  510,  holding  that  measure  of 
damages,  for  failure  to  furnish  a  canal  right  of  way  to  one  under  contract, 
to  excavate  it,  is  the  rental  value  of  the  dredges  and  scows  during  the  delay; 
Martin  v.  Seaboard  Air  Line  R.  Co.  70  S.  C.  8,  48  S.  E.  616,  holding  rental  value 
measure  of  damages  where  plaintiff  was  warranted  in  abandoning  mill  because 
of  breach  of  contract;  Paola  Gas  Co.  v.  Paola  Glass  Co.  56  Kan.  614,  54  A.  S.  R. 
598,  44  Pac.  621,  holding  measure  of  damages  for  breach  of  contract  to  supply 
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gas  for  factory  causing  it  to  be  idle  is  rental  value  of  same  plus  interest  on  other 
idle  capital  invested;  Ansonia  Brass  &  C.  Co.  v.  Gerlacli,  8  Misc.  256,  28  N. 
Y.  Supp.  546,  holding  thai  loss  of  rents  by  failure  to  complete  a  building  at  time 
specified  in  a  contract  may  be  recovered  from  contractor:  Delafield  v.  J.  K. 
Ormsby  Co.  62  App.  Div.  262,  71  N.  Y.  Supp.  14,  32  N.  Y.  Civ.  Proc.  Rep.  132, 
holding  measure  of  damage  for  failure  to  deliver  an  article  is  rental  value  of 
article;  Witherbee  v.  Meyer,  155  N.  Y.  446,  50  N.  E.  58,  holding  that  damage 
for  failure  to  supply  power  for  a  mill  is  reduced  rental  value. 
Damages  on  breach  of  sale  or  warranty  of  chattel. 

Referred  to  as  leading  case  in  Howe  Mach.  Co.  v.  Bryson,  44  Iowa,  159,  24 
A.  R.  735,  holding  that  the  damages  for  breach  of  contract  giving  right  to  sell 
sewing  machines  is  measured  by  loss  of  time  and  expenses  and  not  speculative 
profits  deprived. 

Cited  in  Goodkind  v.  Rogan,  8  111.  App.  413,  holding  that  the  vendor  of 
goods  having  no  knowledge  of  special  use  to  which  the  same  are  intended  to 
be  put,  is  not  liable  for  such  special  damage  for  breach  of  warranty;  Thomas 
V.  Dingley,  70  Me.  100,  holding  the  vendor  of  warranted  carriage  springs  liable 
for  consequential  damages  naturally  incident  to,  and  reasonably  anticipated  by 
failure  of  warranty;  Union  Bank  v.  Blanchard,  65  N.  H.  21,  18  Atl.  90,  on  measure 
of  damages  of  breach  of  warranty  of  goods  sold;  Stewart  v.  Power,  12  Kan.  596, 
holding  when  sale  of  chattels  for  special  purpose  is  made,  of  which  vendor  has 
knowledge,  he  io  liable  for  the  special  consequential  loss  resulting  from  breach; 
Sternfels  v.  Clark,  2  Hun,  122,  4  Thomp.  &  C.  396,  holding  in  an  action  for  breach 
of  contract  to  deliver  an  article  the  use  of  which  is  known  to  deliverer  that 
hazards  and  chances  of  business  are  to  be  considered  in  estimating  damages;  Shad- 
bolt  &  B.  Iron  Co.  v.  Topliff,  85  Wis.  513,  55  N.  W.  854,  holding  that  a  manufac- 
turer who  refuses  to  fill  an  order  under  contract  is  liable  only  for  failure  to  fill 
orders  rightfully  made  under  contract;  Coal  Run  Coal  Co.  v.  Jones,  12  III.  App. 
305,  holding  that  for  failure  to  deliver  trees  at  a  certain  time  the  vendor  is  not 
liable  for  special  damages  not  necessarily  resulting  from  it;  Shouse  v.  Neiswaager, 
18  Mo.  App.  236,  holding  failure  to  deliver  building  materials  of  the  special  use 
of  which  vendor  had  knowledge,  renders  him  liable  for  the  consequential  damages; 
South  Gardiner  Lumber  Co.  v.  Bradstreet,  97  Me.  165,  53  Atl.  1110,  holding  that 
special  damages  for  failure  to  deliver  an  order  of  lumber  are  not  allowable 
where  vendor  was  ignorant  of  the  special  circumstances;  Crocker- Wheeler  Co.  v. 
Bullock,  134  Fed.  241,  holding  that  measure  of  damages  for  breach  of  contract 
to  sell  stock  is  not  anticipated  profits  prevented  which  are  not  susceptible  of 
proof  to  reasonable  certainty;  Norfolk  &  W.  R.  Co.  v.  Wilkinson,  106  Va.  775,  56 
S.  E.  808,  holding  that  damage  for  failure  to  deliver  lumber  is  difference  between 
contract  price  and  market  price  at  which  it  sold  after  delay,  together  with  ex- 
pense incident  to  keeping  lumber  during  delay;  Hurd  v.  Dunsmore,  63  N.  H.  171, 
holding  that  for  breach  of  contract  to  buy  land,  the  measure  of  damages  is  the 
difference  between  value  of  land  and  its  agreed  price  plus  other  losses  reasonably 
to  be  anticipated  by  parties;  Goodman  v.  Wolf,  95  App.  Div.  522,  88  X.  Y.  Supp. 
934,  holding  that  vendee'fv  damages  for  the  vendor's  breach  of  a  contract  to  con- 
vey real  property  is  the  difference,  between  the  contract  price  and  value  at 
time  of  breach;  Pumpelly  v.  Phelps,  40  N.  Y.  58,  100  A.  D.  463,  holding  where 
vendor  refuses  to  convey  that  vendee  is  entitled  to  recover  the  difference  between 
contract  price  and  value  at  time  of  breach;  Southern  Cotton  Oil  Co.  v.  Heflin, 
39  C.  C.  A.  546,  99  Fed.  339,  holding  that  measure  of  damages  for  breach  of 
contract  to  buy  products  of  a  cotton  seed  mill  is  difference  between  contract 
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price  and  market  price;  Barker  v.  Mann,  5  Bush,  672,  96  A.  D.  373,  holding 
that  measure  of  damages  for  breach  of  contract  to  sell  goods  is  the  difference 
between  market  price  and  contract  price  plus  expenses,  incident  to  procuring 
in  the  market;  Kemp  v.  Knickerbocker  Ice  Co.  61  How.  Pr.  31,  holding  in  an 
action  by  a  retail  merchant  for  breach  of  contract  by  a  wholesale  merchant  to 
deliver  ice  that  measure  of  damage  difference  between  wholesale  market  price 
and  contract  price;  Rice  v.  Manley,  66  N.  Y.  82,  23  A.  R.  30,  holding  in  an  action 
for  a  breach  of  a  contract  to  sell  and  deliver  goods  to  be  resold  in  another  market 
evidence  of  market  value  at  place  of  resale  and  of  cost  of  transportation  is  com- 
petent: Reynolds  v.  Bell,  84  Ala.  496,  4  So.  703  (affirming  on  rehearing  78  Ala. 
51!l,  56  A.  R.  52),  holding  that  measure  of  damages  for  failure  to  deliver  all 
of  a  quantity  of  guano,  when  vendor  knew  the  special  circumstances,  is  the  loss 
in  value  of  the  crop  for  which  it  was  to  be  used ;  Wolcott  v.  Mount,  38  N.  J.  L.  496, 
20  A.  R.  426;  Passinger  v.  Thorburn,  34  N.  Y.  634,  90  A.  D.  763  (affirming  36 
Barb.  17), — holding  damage  for  selling  spurious  seed  was  difference  in  value  of 
resultant  crop  from  that  of  crop  intended;  Schutt  v.  Baker,  9  Hun,  656,  holding 
same  where  hop  roots  were  sold  for  cultivation  and  turned  out  to  be  largely  of  an 
unproductive  variety;  Delafield  v.  J.  K.  Armsby  Co.  58  App.  Div.  432,  68  N.  Y. 
Supp.  998  (dissenting  opinion),  on  measure  of  damages  where  vendor  refuses 
to  deliver. 

Cited  in  reference  notes  in  89  A.  D.  693,  on  measure  of  damages  for  breach  of 
contract  to  deliver  goods;  93  A.  D.  162,  oh  damages  for  breach  of  contract; 
7  A.  S.  R.  659,  on  damages  for  failure  to  execute  or  for  delay  in  executing  eon- 
tract  at  time  stipulated. 

Cited  in  notes  in  12  A.  S.  R.  303,  on  measure  of  damages  for  breach  of  con- 
tract; 69  L.R.A.  127,  on  measure  of  damages  on  termination  of  running  contract 
because  of  its  insolvency  or  dissolution;  2  L.R.A.  766;  3  L.R.A.  688;  6  E.  R.  C. 
624,— on  measure  of  damages  recoverable  on  breach  of  a  contract;  19  L.R.A.(N.S.) 
167,  on  measure  of  damages  for  breach  of  contract  preventing  operation  of  in- 
dustrial business  in  contemplation,  but  not  established  or  in  actual  operation. 

—  On  breach  of  sale  of  machinery. 

Cited  in  E.  W.  Bliss  Co.  v.  Buffalo  Tin  Can  Co.  65  C.  C.  A.  289,  131  Fed.  51, 
holding  measure  of  damages  for  breach  of  contract  to  sell  machinery  is  the 
difference  between  contract  price  and  market  price,  not  anticipated  profits 
prevented;  Shouse  v.  Neiswaanger,  18  Mo.  App.  236,  holding  that  measure  of 
damages  for  failure  to  deliver  an  engine  for  grinding  corn  is  all  the  incidental 
losses  necessarily  contemplated  by  the  parties;  Booher  v.  Goldsborough,  44  Ind. 
490,  holding  that  damaged  for  breach  of  warranty  of  machinery  sold,  is  measured 
by  the  difference  in  value  between  the  article  sold  and  the  one  as  warranted; 
Sinker,  D.  &  Co.  v.  Kidder,  123  Ind.  528,  24  N.  E.  341,  holding  that  the  meaiure 
of  damages  for  breach  of  warranty  of  a  boiler  by  its  explosion  is  the  renval 
value  of  the  idle  plant  operated  by  same;  Brownell  v.  Chapman,  84  Iowa,  504, 
35  A.  S.  R.  326,  51  N.  W.  249,  holding  that  for  breach  of  contract  to  furnish 
boilers  for  a  boat,  the  measure  of  damage  is  the  rental  value  of  the  boat  for  that 
time,  plus  owner's  time  and  cost  of  keeping  men  ready  to  work;  United  States 
Electric  Lighting  Co.  v.  Metropolitan  Club,  5  App.  D.  C.  636,  holding  the  measure 
of  damage  for  failure  to  manufacture  and  deliver  street  cars  at  time  fixed  by  a 
contract  is  rental  value  of  cars  less  interest  on  contract  price;  Acme  Cycle  Co. 
V.  Clarke,  157  Ind.  271,  61  N.  E.  561,  holding  speculative  and  uncertain  profits 
can  not  be  made  the  basis  for  damages  for  failure  to  deliver  a  machine. 
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—  On  breach  of  agreement  for  transportation  and  the  like. 

Cited  in  Deming  v.  Grand  Trunk  R.  Co.  48  N.  H.  455,  2  A.  R.  267,  holding  a 
railroad  company  liable  for  delaying  shipment,  for  difference  between  contract 
price  and  value  of  goods  when  actually  delivered ;  Ward  v.  New  York  C.  R.  Co.  47 
N.  Y.  29,  7  A.  R.  405,  holding  in  an  action  against  a  carrier  for  non-delivery  of 
goods  within  a  reasonable  time  is  difference  between  value  at  the  time  and  place 
of  delivery  and  value  at  time  and  place  where  they  should  have  been  delivered; 
The  Georg  Dumois,  62  C.  C.  A.  659,  115  Fed.  65  (reversing  88  Fed.  537), 
holding  that  the  measure  of  damages  for  furnishing  an  unseaworthy  ship  to  a 
charterer  for  carrying  perishable  fruit  which  were  ruined  by  the  delay,  is  the 
value  of  cargo  plus  other  incidental  losses;  Boutin  v.  Rudd,  27  C.  C.  A.  526, 
53  U.  S.  App.  525,  82  Fed.  685,  holding  that  a  tug  owner  was  liable,  for  breach 
of  contract  to  tow  a  leaky  schooner,  by  reason  of  which  it  was  destroyed  in  a 
storm,  for  the  value  of  the  vessel,  when  he  knew  of  its  dangerous  condition; 
Badgley  v.  Wabash,  62  Wis.  642,  holding  a  carrier  who  has  damaged  a  machine 
so  that  it  could  not  be  used  is  <not  liable  for  loss  of  use  of  machine  while  another 
is  being  procured  where  it  was  not  informed  of  such  use  by  consignee;  Western 
U.  Teleg.  Co.  v.  Reynolds  Bros.  77  Va.  173,  46  A.  R.  716,  holding  a  telegraph  com- 
pany liable  for  such  damages  as  befell  party  injured  by  reason  of  wrongful  act 
of  company;  Texas  &  W.  Teleg.  &  Teleph.  Co.  v.  Mackenzie,  36  Tex.  Civ.  App. 
178,  81  S.  W.  581,  holding  a  telegraph  company  liable  for  direct  damage  by 
reason  of  its  negligence  where  it  has  notice  of  purpose  of  message;  Hays  v. 
Western  U.  Teleg.  Co.  70  S.  C.  16,  106  A.  S.  R.  731,  67  L.R.A.  481,  48  S.  K  608, 
3  A.  &  E.  Ann.  Cas.  424,  holding  where  because  of  an  error  in  a  message  a  vendor 
paid  more  than  given  price  the  measure  of  damages  is  difference  between  price  sent 
and  price  paid;  Western  U.  Tel^.  Co.  v.  Longwill,  6  N.  M.  308,  21  Pac.  339,  hold- 
ing a  telegraph  company  liable  to  a  physician  for  delaying  a  message,  relative  to  a 
professional  call  for  difference  between  value  of  call  and  what  he  earned  during 
*,hat  tim^;  Fleischner  v.  Pacific  Postal  Teleg.  Cable  Co.  55  Fed.  738,  holding 
company  liable  for  debt  lost  by  failure  to  transmit  message  to  levy  attachment; 
Raynolds  v.  Hanna,  55  Fed.  783,  holding  a  telegraph  company  liable  to  amount 
of  sender's  debt,  for  delaying  a  message  directing  an  attachment  whereby  debtor's 
goods  were  exhausted  by  priority  of  other  attachments;  Western  U.  Teleg.  Co. 
v.  Cornwell,  2  Colo.  App.  491,  31  Pac.  393,  holding  a  telegraph  company  not 
liable  for  loss  of  stolen  goods,  because  of  delaying  a  message  relative  to  the  cap- 
ture of  the  thief,  the  company's  agent  having  no  knowledge  of  the  situation; 
Postal  Teleg.  Cable  Co.  v.  Barwise,  11  Colo.  App.  328,  53  Pac.  252,  holding  that 
a  telegraph  company,  not  liable  to  a  broker  for  loss  of  commission  on  sale  of 
fruit,  not  consummated  owing  to  failure  to  deliver  a  message ;  Reynolds  v.  Western 
U.  Teleg.  Co.  81  Mo.  App.  223,  holding  conjectural  profits  not  allowable  for  failure 
to  deliver  message  not  to  sell;  Western  U.  Teleg.  Co.  v.  Graham,  1  Colo.  230, 
9  A.  R.  136,  holding  that  for  failure  of  telegraph  company  to  deliver  a  message 
directing  purchase  of  oil  only  nominal  damages  are  recoverable;  Western  U. 
Teleg.  Co.  v.  Martin,  9  III.  App.  587,  holding  that  telegraph  company  is  liable 
only  in  nominal  damages  for  failure  to  deliver  a  cipher  message  of  whose  pur- 
port they  were  ignorant;  True  v.  International  Teleg.  Co.  60  Me.  9,  11  A.  R.  166, 
holding  a  telegraph  company  liable  to  sender  for  delaying  a  message  causing 
a  loss  by  advance  in  price  of  goods  and  freight,  notwithstanding  exemption  in 
printed  blank;  United  States  Teleg.  Co.  v.  Gildersleeve,  29  Md.  232,  96  A.  D. 
^519,  holding  that  a  telegraph  company  not  liable  for  a  loss  by  decline  in  gold 
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caused  by  failure  to  deliver  message  directing  a  sale  of  gold  so  worded  as  not 
to  apprise  them  of  the  special  circumstances;  Chalice  v.  Witte,  81  Mo.  App. 
84y  holding  that  in  an  action  against  a  telegraph  company  for  failure  to  deliver 
a  message  regarding  a  sale  of  cattle  estimated  losses  based  on  market  fluctuations 
can  not  be  made  measure  of  damages;  Western  U.  Teleg.  Co.  v.  Wilhelm,  48  Neb. 
910,  67  N.  W.  870,  holding  a  telegraph  company  liable  for  the  profits  that 
would  have  been  made  on  a  sale  where  consiunmation  was  prevented  by  failure 
to  deliver  a  message;  Cahn  v.  Western  U.  Tel^.  Co.  46  Fed.  40,  holding  a  tele- 
graph company  liable  only  for  value  of  message  delayed  directing  a  sale  of  stock 
which  declined  during  the  delay,  there  being  no  actual  evidence  of  intention  to 
repurchase  for  profit;  Leonard  v.  New  York,  A.  d.  B.  Electric  Magnetic  Teleg.  Co. 
41  N.  Y.  644,  1  A.  R.  446,  holding  where  through  a  mistake  of  a  telegraph  com- 
pany a  quantity  of  salt  in  New  York  was  sent  to  Chicago  and  sold  at  a  loss,  that 
measure  of  damages  was  difference  between  the  market  value  in  New  York 
«nd  price  at  which  sold  together  with  cost  of  transportation ;  Connell  v.  Western 
U.  Teleg.  Co.  116  Mo.  34,  38  A.  S.  R.  575,  20  L.R.A.  172,  22  S.  W.  345,  denying 
recovery  for  mental  distress  because  of  failure  to  deliver  telegram. 

Cited  in  reference  notes  in  72  A.  D.  562,  on  measure  of  damages  against  car- 
rier for  nondelivery  of  goods;  91  A.  D.  450,  on  measure  of  damages  for  carrier's 
delay  in  delivery  of  freight;  41  A.  S.  R.  784,  on  damages  for  error  in  transmitting 
telegram. 

Cited  in  note  in  53  L.R.A.  85,  on  measure  of  damages  for  breach  of  contract  by 
•carrier. 

Distinguished  in  Bowas  v.  Pioneer  Tow  Line,  2  Sawy.  21,  Fed.  Cas.  No.  1,713, 
holding  that  rule  for  measure  of  damages  for  contemplated  losses  by  breach 
of  contract  does  not  apply  to  torts,  all  the  results  of  which  are  presimied  to  have 
4)een  contemplated. 
Losses  coanterclalnnable  in  action  for  contract  price. 

Referred  to  as  leading  case  in  Punteney-Mitchell  Mfg.  Co.  v.  T.  G.  Northwall 
Co.  70  Neb.  688,  97  N.  W..1040,  holding  that  a  recovery  may  be  had  for  profits 
on  resales  actually  completed  on  coimterclaim  for  breach  of  warranty  in  an 
action  for  purchase  price. 

Cited  in  Western  Gravel  Road  Co.  v.  Cox,  39  Ind.  260,  holding  that  in  suit 
for  labor  on  toll  road,  defendant  can  not  counterclaim  for  "loss  of  tolls  which 
might  have  been  received"  had  the  work  been  completed  as  per  contract ;  Halstead 
Lumber  Co.  v.  Sutton,  46  Kan.  192,  26  Pac.  444,  holding  that  defendant  in  suit 
for  purchase  price  of  lumber  may  counterclaim  consequential  damages,  arising 
out  of  special  conditions,  of  which  plaintiff  had  knowledge,  and  latter's  breach 
of  contract;  Mihills  Mfg.  Co.  v.  Day  Bros.  50  Iowa,  250,  holding  that  in  an 
action  to  recover  purchase  price  of  lumber  the  vendee  can  not  counterclaim  for 
apecial  consequential  damages  not  in  contemplation  of  parties  when  contract 
was  made;  Howard  v.  Stilwell  &  B.  Mfg.  Co.  139  U.  S.  399,  35  L.  ed.  147,  11 
Sup.  Ct.  Rep.  500,  holding  that  in  an  action  for  contract  price  of  machinery, 
probable  profits  from  mill  can  not  be  recouped  by  defendant  as  damages  for 
delay  in  installing  such  machinery;  John  Hutchinson  Mfg.  Co.  v.  Pinch,  91  Mich. 
166,  30  A.  S.  R.  463,  51  N.  W.  930,  holding  that  in  an  action  for  machinery  sold, 
the  defendant  can  not  show  by  way  of  recoupment  speculative  damages  from  loss 
of  sales  caused  by  failure  to  deliver  such  machinery  as  per  contract  but  can- 
only  show  rental  value  of  mill  during  the  delay;  Culver  v.  Hill,  68  Ala.  66, 
44  A.  R.  134,  holding  in  action  by  landlord  against  tenant  for  rent,  the  latter 
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may  recoup  for  damages  by  landlord's  failure  to  build  fences  as  agreed;  Hunt 
v.  Oregon  P.  R.  Co.  36  Fed.  481,  holding  failure  to  complete  railroad  not 
recoupable  with  loss  of  contracted  freight  or  cost  of  completion  over  contract 
price. 

Cited  in  reference  note  in  5  A.  S.  R.  194,  on  recoupment  for  failure  to  execute 
or  delay  in  executing  contract  in  action  for  contract  price. 

Distinguished  in  Bridges  v.  Lanham,  14  Neb.  369,  46  A.  R.  121,  16  N.  W.  704, 
holding  that  in  an  action  to  recover  the  contract  price  of  flume,  the  defendant 
can  not  recoup  the  speculative  damages  for  loss  of  the  mill,  never  built,  by 
reason  of  delay  in  making  flume. 
Mode  of  estimating  damages. 

Cited  in  Reisert  v.  New  York,  69  App.  Div.  302,  74  N.  Y.  Supp.  673,  holding 
where  damages  may  be  estimated  in  more  than  one  way  that  mode  should  be 
adopted  which  is  most  definite  and  certain. 

—  In  absence  of  market  or  ruling  values. 

Cited  in  Trigg  v.  Clay,  88  Va.  330,  29  A.  S.  R.  723,  13  S.  E.  434,  holding 
where  there  is  no  market  at  the  place  of  delivery  the  price  of  the  goods  in  the 
nearest  market  with  the  cost  of  transportation  added  determines  their  value. 

—  Proof  of  amount  of  lost  profits. 

.  Cited  in  Ramsay  v.  Meade,  37  Colo.  465,  86  Pac.  1018,  holding  that  evidence 
of  past  profits  are  admissible  to  show  reasonably  certain  future  profits  by  which 
to  measure  damages  for  breach  of  partnership  contract;  Terre  Haute  v.  Hudnut> 
112  Ind.  542,  13  N.  E.  686,  holding  that  where  an  established  mill  is  interrupted  by 
an  overflow  evidence  of  past  profits  are  admissible  to  show  reasonably  certain 
profits  in  future,  as  during  interruption,  as  basis  for  damages;  Hitchcock  v.  An- 
thony, 28  C.  C.  A.  80,  54  U.  S.  App.  439,  83  Fed.  779,  holding  that  in  an  action 
on  breach  of  contract,  not  to  use  certain  premises  to  compete  with  plaintiff's  busi- 
ness, evidence  of  profits  before  and  after  such  breach  are  admissible  to  measure 
the  damages;  Illinois  C.  R.  Co.  v.  Davidson,  22  C.  C.  A.  306,  46  U.  S.  App.  300, 
76  Fed.  517,  holding  that  in  personal  injury  action  evidence  of  past  earnings  is 
admissible  to  show  damages;  Taylor  Mfg.  Co.  v.  Hatcher  Mfg.  Co.  3  L.R.A.  687,  39 
Fed.  440,  holding  where  there  is  no  method  of  ascertaining  damages,  that  injured 
party  is  entitled  to  submit  to  the  jury  all  facts  which  are  the  foundation  of  the 
expected  profit,  in  so  far  as  they  tend  to  support  claim;  Hichhom  v.  Bradley, 
117  Iowa,  130,  90  N.  W.  592,  holding  that  in  an  action  for  revoking  exclusive 
right  to  sell  certain  brand  of  cigars,  evidence  of  past  sales  is  admissible  to 
show  loss  of  reasonably  certain  future  profits  thereby  deprived. 

—  Expense  and  idleness  consequent  on  breach. 

Cited  in  Frenzel  v.  Miller,  37  Ind.  1,  10  A.  R.  62,  holding  that  evidence  of 
loss  of  time  caused  by  repairing  machinery  in  a  mill  is  admissible  to  show 
damages  for  breach  of  warranty  of  such  machinery. 

—  Rental  value  of  idle  or  unused  property. 

Distinguished  in  Wood  v.  Carlton,  3  Silv.  Sup.  Ct.  609,  6  N.  Y.  Supp.  865,  25 
N.  Y.  S.  R.  172,  holding  it  error  in  estimating  damages  resulting  from  a  breach 
of  warranty  as  to  the  power  of  a  water  wheel  to  consider  the  rental  value  of  the 
mill  with  wheel  as  it  was  and  what  rental  value  would  be  if  wheel  was  aa 
warranted. 
Burden  of  proving  damages. 

Cited  in  Merrill  v.  Western  U.  Teleg.  Co.  78  Me.  97,  2  Atl.  847,  holding  that 
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the  plaintiff  must  prove  his  damages  before  they  can  be  assessed;  Toohey  v. 
Patterson,  62  Misc.  286,  102  N.  Y.  Supp.  1322,  holding  that  amount  of  damage 
must  be  shown  by  plaintiff;   Rohwer  v.  Chadwick,  7  Utah,  384,  26  Pac.  1116,. 
holding  that  jury  can  not  estimate  damages  not  proven. 

09  AM.  DEC.  728,  GAUSE  v.  PERKINS,  56  N.  C.   (8  JONES,  EQ.)    17  7. 
Grounds  for  srantln^  extraordinary  equitable  relief. 

Cited  in  Lancaster  v.  Asheville  Street  R.  Co.  90  Fed.  129,  holding  imminent 
danger  demanding  immediate  relief  essential  to  appointment  of  a  receiver  pendente 
lite;  Nesbitt  v.  Turrentine,  83  N,  C.  635,  holding  allegations  of  title  and  wrong- 
ful withholding  by  tenants  and  their  insolvency  will  sustain  appointment  of 
a  receiver. 

Cited  in  reference  notes  in  86  A.  D.  268,  on  showing  necessary  to  entitle  one 
to  injunction;  91  A.  D.  767,  on  where  insolvency  must  be  alleged  in  action  for 
injunction;  6  A.  S.  R.  601,  on  equity  jurisdiction  of  offenses  against  public. 

Cited  in  notes  in  11  A.  D.  600,  on  irreparable  injury  in  injunctions  for  tres- 
pass;  99  A.  S.  R.  736,  on  irreparable,  destructive,  and  permanent  injuries  as 
ground  for  injunction;  1  L.R.A.  746,  on  inadequacy  of  legal  remedy  as  essential 
to  issuance  of  injunction. 
Injunction  against  trespass. 

Referred  to  as  a  leading  case  in  Sharpe  v.  Loane,  124  N.  C.  1,  32  S.  E.  318, 
holding  irreparable  injury  incapable  of  compensation  in  money  value  essential. 

Cited  in  Davenport  v.  Harvey,  4  Kulp,  499,  holding  averment  of  pecuniary 
irresponsibility  essential;  Smith  v.  Gardner,  12  Or.  221,  63  A.  R.  342,  6  Pac. 
771;  Carney  v.  Hadley,  32  Fla.  344,  37  A.  S.  R.  101,  22  L.R.A.  233,  14  So.  4,— 
holding  irreparable  injury  and  establishment  of  title  by  admission  or  legal 
adjudication  essential;  Wiggins  v.  Williams,  36  Fla.  637,  30  L.R.A.  754,  18 
So.  869,  holding  mere  trespass  susceptible  of  adequate  remuneration  will  not  be 
enjoined;  Frink  v.  Stewart,  94  N.  C.  484,  holding  same  as  to  a  trespass  not 
working  an  irreparable  injury;  Freer  v.  Davis,  52  W.  Va.  1,  94  A.  S.  R.  8^5, 
59  L.R.A.  666,  43  S.  E.  164,  holding  trespass  will  be  enjoined  where  injury  was 
irreparable  and  claim  of  title  was  about  to  be  put  in  suit;  Haines  v.  Hall,  17  Or. 
166,  3  L.R.A.  609,  20  Pac.  831  (dissenting  opinion),  on  inapplicability  of  in- 
junction to  ordinary  trespasses. 

Cited  in  reference  notes  in  73  A  D.  683,  on  injunction  to  prevent  threatened 
trespass  where  defendant  is  insolvent;  78  A.  D.  737,  on  prevention  by  injunc- 
tion of  unlawful  taking  of  property  for  public  use;  83  A.  D.  772,  on  injunction 
against  trespass;  89  A.  D.  639,  as  to  when  trespass  may  be  enjoined. 

Cited  in  notes  in  11  A.  D.  605,  on  injunction  for  trespass  where  defendant  in- 
solvent; 99  A.  S.  R.  732,  on  jurisdiction  to  enjoin  trespass  on  realty;  99  A.  S.  R. 
748,  on  injunction  against  cutting  and  removing  trees  and  timber;  22  L.R.A. 
236,  on  injunction  against  trespass  to  cut  timber  where  remedy  at  law  is  in- 
adequate; 22  L.R.A.  237,  on  injunction  against  trespass  to  cut  timber  in  order 
to  prevent  waste  pending  litigation. 
What  constitutes  an  irreparable  injury. 

Cited  in  Deegan  v.  Neville,  127  Ala.  471,  85  A.  S.  R.  137,  29  So.  173;  Indian 
River  S.  B.  Co.  v.  East  Coast  Transp.  Co.  28  Fla.  387,  29  A.  S.  R.  268,  10  So. 
480;  Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb.  238,  28  L.R.A.  581,  60  N.  W.  717: 
Morganton  Land  &  Improv.  Co.  v.  Webb,  117  N.  C.  478,  23  S.  E.  468;  Lemmon 
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V.  Guthrie  Center,  113  Iowa,  36,  86  A.  S.  R.  361^  84  N.  W.  986,— holding  ques- 
"tion  determined  by  adequacy  of  compensation  actually  recoverable  at  law. 

Cited  in  reference  note  in  4  A.  S.  R.  247,  on  irreparable  injuries  against  which 
injunction  may  issue. 

Cited  in  note  in  1  A.  S.  R.  375,  on  irreparable  injury  within  meaniifg  of  law 
-of  injunctions. 

Criticized  in  Heine  v.  Roth,  2  Alaska,  416,  holding  question  determined  by 
readiness,  adequateness  and  completeness  of  money  compensation  recoverable. 
Cutting  and  removing  timber  as  irreparable  injury. 

Cited  in  Dunkart  v.  Rinehart,  87  N.  C.  224;  Johnson  v.  Grand  Fountain,  U.  O. 
T.  R.  135  N.  C.  385,  47  S.  E.  463;  McCormick  v.  Nixon,  83  N.  C.  113,— holding 
it  is  not  an  irreparable  injury  there  being  no  proof  as  to  insolvency;  Woodford 
v.  Alexander,  35  Fla.  333,  17  So;  658,  holding  it  is  not  an  irreparable  injury 
there  being  no  averment  of  peculiar  value  affecting  use  of  owner;  East  Lake 
Lumber  Co.  v.  East  Coast  Cedar  Co.  142  N.  C.  411,  55  S.  E.  304,  holding  it  is 
irreparable  by  statute  where  injury  was  continuous  though  there  was  no  averment 
•of  insolvency;  Butman  v.  James,  34  Minn.  547,  27  N.  W.  66,  holding  it  is  an 
irreparable  injury  where  timber  constituted  principal  value  of  the  land. 

Cited  in  note  in  11  A.  D.  502-504,  on  trespass  destructive  of  estate. 

Criticized  in  Camp  v.  Dixon,  112  Ga.  872,  52  L.R.A.  755,  38  S.  E.  71,  holding 
it  is  an  irreparable  injury,  the  land  being  covered  with  a  forest. 
Receivership  of  going  industries. 

Cited  in  John  L.  Roper  Lumber  Co.  v.  Wallace,  93  N.  C.  22,  holding  cutting  of 
timber  on  land  in  suit  creates  right  to  receiver  the  parties  being  solvent;  Parker 
-T.  Parker,  82  N.  C.  165,  holding  receiver  should  be  appointed  in  case  party  in 
possession  is  sued  and  proved  to  be  insolvent. 

69  AM.  DEC.  734,  VASS  t.  FREEMAN,  56  N.  €.    (8  JONES  EQ.)    221. 
Construction  as  to  vesting  of  absolute  estate. 

Cited  in  Galloway  v.  Carter,  100  N.  C.  1 1 1,  5  S.  E.  4,  holding  will  construed  to 
make  estate  absolute  as  early  as  possible  unless  contrary  appears  to  be  the 
intention;  Price  v.  Johnson,  90  N.  C.  592,  holding  intermediate  period  between 
death  of  devisor  and  devisee  must  be  adopted  provided  contingency  could  refer 
thereto;  Burton  v.  Conigland,  82  N.  C.  99,  holding  same  though  death  of  testa- 
tor will  be  adopted  unless  there  be  words  to  forbid  it. 

Cited  in  reference  note  in  77  A.  D.  679,  on  construction  of  will  when  death 
^f  legatee  is  spoken  of  as  uncertain  event. 
—  Words  of  survivorship  or  failure  of  issue. 

Cited  in  Sharp  v.  Sharp,  35  Ala.  574,  on  whether  words  "my  surviving  chil- 
dren" in  clause  after  life  estate  to  wife  refer  to  death  of  testator  or  his  wife; 
Buchanan  v.  Buchanan,  99  N.  C.  308,  5  S.  E.  430,  holding  limitation  to  one  son  on 
death  of  other  without  issue  does  not  require  death  to  occur  before  that  of 
testator;  Garrison  v.  Eborn,  56  N.  C.  (3  Jones,  Eq.)  228,  holding  death  of 
daughter  spoken  of  as  a  contingent  event  is  referable  to  death  of  testator,  no 
other  event  being  mentioned. 

Validity  of  devise  to  children  with  survivorship  on  death  of  any  one  be* 
fore  or  after  death  of  testator. 

Cited  in  Galloway  v.  Carter,  100  N.  C.  Ill,  5  S.  E.  4,  upholding  validity. 
Effect  on  cotenancies  of  statute  abolishing  survivorship. 


Digitized  by  VjOOQ IC 


1307  NOTES  ON  AMERICAN  DECISIONS.  [728-744 

Cited  in  Rowland  v.  Rowland,  93  N.  C.  214,  holding  it  only  took  away  right  of 
survivorship  from  joint  tenancies  in  fee. 

«9  AM.  DEC.  740,  McLEAN  t.  HARDIN,  56  N.  O.  (3  JONES,  EQ.)   294. 
Conflict  of  laws  ^  As  to  validity  of  contracts. 

Cited  in  reference  notes  in  76  A.  D.  616,  as  to  what  law  governs  validity  of 
contract;  86  A.  D.  340,  on  enforceability  of  contracts  made  in  another  state; 
97  A.  D.  478,  on  contracts  which  comity  does  not  require  foreign  courts  to  en- 
force; 13  A.  S.  R.  757,  on  validity  in  one  state  of  assignment  for  benefit  of 
creditors  executed  in  another;  55  A.  S.  R.  774,  on  enforcement  of  contract  out- 
side of  jurisdiction  where  made. 

—  As  to  movable  property. 

Cited  in  reference  notes  in  77  A.  D.  181,  as  to  what  law  governs  movable 
property;  73  A.  D.  286,  on  law  of  matrimonial  domicil  governing  right  of  husband 
and  wife  to  movable  property;  77  A.  D.  182,  as  to  what  law  governs  rights  of 
married  persons  to  movable  property;  90  A.  D.  394;  97  A.  D.  478,— on  movable 
property  being  subject  to  law  of  domicil. 

Cited  in  note  in  57  L.R.A.  355,  on  conflict  of  laws  as  to  matrimonial  property 
when  lex  domicilii  is  opposed  to  lex  rei  sitae  or  lex  fori. 
^As  to  succession  and  distribution  of  personalty. 

Cited  in  notes  in  85  A.  S.  R.  563,  on  law  governing  succession  and  distribution 
of  personal  property  to  married  women;  5  E.  R.  C.  782,  on  law  of  domicil  of 
testator  as  governing  testamentary  capacity  and  right  of  succession  to  personalty. 
Territorial  operation  of  laws. 

Cited  in  G.  A.  Holshouser  Co.  v.  (Jold  Hill  Copper  Co.  138  N.  C.  248,  70  L.R.A. 
183,  50  S.  E.  650,  holding  statute  preferring  claim  for  annual  franchise  tax  not 
enforcible  in  insolvency  proceedings  in  another  state. 

Cited  in  reference  notes  in  73  A.  D.  677,  on  extraterritorial  effect  of  statutes ;  92 
A.  D.  598,  on  whether  comity  requires  state  to  enforce  foreign  laws  derogatory  to 
its  own;  1  A.  S.  R.  161,  on  necessity  of  courts  of  one  state  enforcing  law  of 
another  contrary  to  its  public  policy. 

419  AM.  DEC.  744,  MIZEIiL  v.  BURNETT,  49  N.  €.   (4  JONES,  L.)   249. 
Real  estate  contracts  within  statute  of  frauds. 

Cited  in  Hall  v.  Fisher,  126  N.  C.  205,  35  S.  E.  425,  holding  verbal  agreement 
as  to  opening  of  streets  by  one  party  to  land  trade  (inenforcible. 

Cited  in  reference  notes  in  72  A.  D.  157,  on  contract  for  sale  of  growing  crops 
as  within  statute  of  frauds;  77  A.  D.  683,  as  to  what  agreements  are  contracts 
respecting  land  within  meaning  of  statute  of  frauds. 

—  Contracts  to  sell  standing  timber. 

Cited  in  Drake  v.  Howell,  133  N.  C.  162,  45  S.  E.  539,  holding  parol  conveyance 
invalid;  Green  v.  North  Carolina  R.  Co.  73  N.  C.  524,  holding  execution  renders 
parol  contract  valid;  Dunkart  v.  Rineheart,  89  N.  C.  354,  on  whether  foregoing 
conclusion  is  soimd;  Tremaine  v.  Williams,  144  N.  C.  114,  66  S.  E.  694;  Hawkins 
V.  Goldsboro  Lumber  Co.  139  N.  C.  160,  51  S.  E.  852,--holding  deeds  and  con- 
tracts governed  by  laws  applicable  to  realty. 

Cited  in  reference  note  in  83  A.  D.  483,  on  effect  of  statute  of  frauds  on 
contract  for  sale  of  standing  trees. 

Cited  in  notes  in  86  A.  D.  182,  as  to  whether  sale  of  growing  trees  is  sale 
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of  interest  in  land  within  statute  of  frauds;  19  L.R.A.  721,  on  validity  of  oral  sale 
of  standing  timber. 

Distinguished  in  Ives  v.  Atlantic  &  N.  C.  R.  Co.  142  N.  C.  131,  115  A.  S.  R. 
732,  55  S.  E.  74,  9  A.  &  E.  Ann.  Cas.  188,  upholding  parol  contract  to  cut  and 
deliver  cord-wood  from  land  of  both  parties;  Carpenter  v.  Medford,  99  N.  C. 
495,  6  A.  S.  R.  635,  6  S.  E.  785,  holding  description  in  contract  for  sale  with 
view  to  severance  governed  by  laws  applicable  to  chattels;  York  v.  Westall,  143 
N.  C.  276,  55  S.  E.  724,  where  agreement  for  adjustment  of  differences  was  in- 
volved. 

Sufficiency  of  memorandum  to  satisfy  statute  of  frauds. 

Cited  in  reference  notes  in  25  A.  S.  R.  462,  on  suiTiciency  of  memorandum  to 
comply  with  statute  of  frauds;   38  A.  S.  R.  866,  on  sufficiency  of  memorandum 
under  statute  of  frauds;   61  A.  S.  R.  870,  on  letters  as  memorandum   within 
statute  of  frauds. 
As  to  real  estate. 

Cited  in  Neaves  v.  North  State  Min.  Co.  90  N.  C.  412,  47  A.  R.  529,  holding 
writing  need  only  express  the  contract  of  party  against  whom  it  is  sought  to  be 
enforced;  Hall  v.  Misenheimer,  137  N.  C.  183,  107  A.  S.  R.  474,  49  S.  E.  104, 
refusing  to  sustain  memorandum  failing  to  show  price  to  be  paid;  Hargrove  v. 
Adcock,  111  N.  C.  166,  16  S.  E.  16,  holding  existence  of  a  consideration  may  be 
shown  by  extrinsic  evidence;  Magee  v.  Blankenship,  95  N.  C.  563,  holding  subse- 
quent putting  of  contract  in  writing  rempves  statutory  impediment. 
-^Memoranda  of  sale  signed  only  by  party  to  be  charged. 

Cited  in  Love  v.  Welch,  97  N.  C.  200,  2  S.  E.  242;  Dennis  Simmons  Lumber 
Co.  v.  Corey,  140  N.  C.  462,  6  L.R.A.(N.S.)  468,  53  S.  E.  300,— holding  vendor 
liable  on  contract  signed  by  him  though  obligation  of  purchaser  rested  in  parol; 
Green  v.  North  Carolina  R.  Co.  77  N.  C.  95,  holding  contract  for  an  exchange 
need  only  be  signed  by  party  sought  to  be  charged;  Wade  v.  Newbern,  77  N.  C. 
460,  holding  same  as  to  a  contract  of  lease;  Hall  v.  Misenheimer,  137  N.  C.  183, 
107  A.  S.  R.  474,  49  S.  E.  104,  holding  name  of  purchaser  in  receipt  given  by 
vendor  sufficient  signing  to  bind  former;  Love  v.  Atkinson,  131  N.  C.  544,  42  S. 
E.  966,  holding  contract  for  sale  of  land,  signed  by  vendor  alone  unenforceable 
by  vendor  though  vendee  in  possession  and  part  purchase  price  paid;  Edwards 
v.  Kelly,  53  N.  C.  (8  Jones,  L.)  69,  to  point  that  no  part  of  contract  falling 
within  statute  is  binding  upon  party  not  signing  writing  while  others  who  do 
sign  may  be  bound. 
—  Effect  of  placing  purchaser's  contract  in  form  of  writing  obligatory. 

Cited  in  Neaves  v.  North  State  Min.  Co.  90  N.  C.  412,  47  A.  R.  529,  holding 
contract  may  be  placed  in  a  draft. 
Parties  to  whom  defense  under  statute  of  frauds  is  available. 

Cited  in  Davis  v.  Inscoe,  84  N.  C.  396,  holding  oral  agreement  to  rescind  an 
unregistered  deed  not  attackable  by  a  third  person. 
Time  allowed  for  acceptance  of  offer. 

Cited  in  Lapsley  v.  Howard,   119  Mo.  489,  24  S.  W.   1020,  holding  oflTer  to 
permit  redemption,  not  fixing  a  definite  date,  must  be  accepted  within  a  reasonable 
time;   Crook  v.  Cowan,  64  N.  C.  743    (dissenting  opinion),  on  allowance  of  a 
reasonable  time  for  acceptance  of  a  proposition. 
What  constitutes  a  reasonable  time. 

Cited  in  Francis  v.  Love,  56  N.  C.  (3  Jones,  Eq.)  321,  holding  six  years  of 
inaction  after  recognition  of  invalid  contract  unreasonable. 
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Necessity  of  prompt  performance  of  contract  by  purchaser  of  realty. 

Cited  in  Beattie  v.  Carolina  C.  R.  Co.  108  N.  C.  425,  12  S.  E.  913,  holding 
delay  accompanied  by  acts  inconsistent  with  intent  to  perform  bars  specific  per- 
formance. 
Absoluteness  of  conditions  precedent. 

Cited  in  Corinthian  Lodge  v.  Smith,  147  N.  C.  244,  61  S.  E.  49,  holding  con- 
ditions precedent  in  contract  for  lease  must  be  strictly  performed;  Memphis,  K. 
&  C.  R.  Co.  V.  Thompson,  24  Kan.  170,  holding  same  as  to  like  conditions  in 
contract  to  subscribe  for  stock. 

Cited  in  reference  note  in  63  A.  S.  R  202,  on  conditions  precedent  to  recovery  on 
contract. 

Inevitable  accident  as  aflfectinc;  rights  under  contract. 

Cited  in  Buffkin  v.  Baird,  73  N.  C.  283,  on  nonavoidance  of  liability  by  in- 
evitable accident. 

Cited  in  reference  note  in  95  A.  D.  118,  as  to  what  performance  act  of  God 
will  excuse. 

Cited  in  note  in  70  A.  S.  R.  832,  on  impossibility  of  performance  of  condition 
in  contract. 
Time  as  essence  of  contract. 

Cited  in  reference  note  in  84  A.  D.  155,  on  when  time  is  of  essence  of  contract 
to  convey  land. 

69  AM.  DEC.  750,  MANN  t.  TAYLOR^  49  N.  €.   (4  JON£S,  L.)  272. 
Sufficiency  of  description  of  land. 

Cited  in  Hinchey  v.  Nichols,  72  N.  C.  66;  Archibald  v.  Davis,  50  N.  C.  (5  Jones, 
L.)  322, — holding  description  calling  for  unidentified  stake  and  course  and  distance 
thereafter  insufficient;  Goodsell  v.  Rutland  Canadian  R.  Co.  75  Vt.  375,  56  Atl. 
7,  holding  same  as  to  like  description  beginning  at  southwest  part  of  my  farm; 
Southern  Pants  Co.  v.  Smith,  125  N.  C.  588,  34  S.  E.  552,  holding  description 
without  a  single  corner  fixed  by  anything  more  definite  than  a  stake  insufficient; 
Welder  v.  Carroll,  29  Tex.  317,  on  nullity  of  description  rendering  identity  wholly 
uncertain. 

Cited  in  reference  notes  in  69  A.  D.  763,  as  to  when  description  is  too  indefinite 
to  locate  land;  92  A.  D.  375,  on  when  deed  or  grant  is  void  for  uncertainty  of 
description;  74  A.  S.  R.  662,  on  defective  description  in  deed. 

Distinguished  in  Broadwell  v.  Morgan,  142  N.  C.  475,  55  S.  E.  340,  holding 
description  ''beginning  at  a  pine  on  east  side  of  Gun  Swamp,"  etc.,  explainable  by 
parol. 
—  Applicability  of  rule  **Id  certum  est  quod  certum  redd!  potest.*' 

Cited  in  Brown  v.  House,  118  N.  C.  870,  24  S.  E.  786  (dissenting  opinion),  on 
its  availability  as  a  test  of  sufficiency. 

69  AM.  DEC.  751,  STATE  t.  ROSS,  49  N.  €.    (4  JONES,  L.)    815. 
What  constitutes  an  indictable  trespass. 

Cited  in  State  v.  Covington,  70  N.  C.  71 ;  State  v.  Mills,  104  N.  C.  905,  17  A. 
S.  R.  706,  10  S.  E.  676, — holding  actual  violence  or  demonstration  of  force  tend- 
ing to  a  breach  of  peace  essential;  Temple  v.  State,  7  Baxt.  109;  Temple  v.  State, 
6  Baxt.  496, — holding  error  to  charge  that  unlawful  entry  without  consent  of 
owner  was  indictable. 
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Rl^ht  of  owner  of  land  to  enter  thereon. 

Cited  in  reference  notes  in  83  A.  D.  618,  on  right  of  landlord  to  enter  after 
termination  of  lease ;  69  A.  S.  R.  580  d,  on  right  of  landlord  to  re-enter. 

Cited  in  notes  in  77  A.  D.  552,  on  right  of  owner  to  enter  upon  his  land;. 
19  A.  S.  R.  546,  on  xight  of  owner  of  land  to  effect  entry  thereon. 
What  amounts  to  forcible  entry. 

Cited  in  reference  notes  in  44  A.  S.  R.  331;  17  A.  S.  R.  708, — on  what  consti- 
tutes forcible  entry;  74  A.  S.  R.  671,  on  what  constitutes  forcible  trespass. 
Lawfulness  of  forcible  entry  as  dependent  on  riglit  of  entry. 

Cited  in  State  v.  Smith,  100  N.  C.  466,  6  S.  E.  84,  holding  landlord  ousting 
tenant  by  threats  tending  to  breach  of  peace  guilty  of  an  indictable  trespass; 
Caldwell  v.  Bush,  6  Wyo.  342,  46  Pac.  1092,  on  right  to  use  force  not  amounting 
to  breach  of  peace,  provided  there  was  a  right  of  entry,  and  citing  annotation  also 
on  this  point;  State  v.  Shepard,  82  N.  C.  614,  on  whether  entry  with  force  by- 
one  claiming,  though  not  possessing,  right  of  entry,  involves  criminal  culpability. 

Cited  in  reference  note  in  33  A.  S.  R.  907,  on  forcible  ejectment  of  tenant  by- 
landlord  at  expiration  of  term. 

Cited  in  note  in  82  A.  D.  676,  on  force  which  owner  of  property  may  use  to 
regain  possession  of  same. 

69  AM.  DEC.   756,  OIIiES  v.  PAIjMBR,   49  N.  O.    (4  JONES,  L.)    S86. 

Bill  to  restrain  enforcement  of  writ  of  possession   dismissed,    58- 

N.  C.   (5  Jones,  Eq.)    75. 
Rights  acquirable  at  sale  under  execution  against  a  trustee. 

Cited  in  Tally  v.  Reed,  74  N.  C.  463;  Blackmer  v.  Phillips,  67  N.  C.  340,— 
holding  purchase  of  legal  title  held  as  security  for  purchase  money  does  not  include 
right  to  latter;  Moore  v.  Byers,  65  N.  C.  240,  holding  neither  land  held  by  a  de- 
ceased vendor  or  notes  secured  thereby  can  be  sold,  a  part  of  the  money  having 
been  paid;  Ivlmer  v.  Giles,  58  N.  C.  (5  Jones,  Eq.)  75,  on  non-avoidance  of  pur- 
chaser's title  because  defendant  in  execution  was  a  trustee. 
Equities  available  against  purchaser  at  execution  sale. 

Cited  in  Threadgill  v.  Redwine,  97  N.  C.  241,  2  S.  £.  526,  holding  estate  passes 
in  same  condition  as  when  held  by  debtor. 

69  AM.  DEC.  757,  DUPREE  v.  DUPREE,  49  N.  O.   (4  JONES,  Ii.)   S87» 
Presumption  as  to  inclusion  of  all  accountable  differences  in  transaction 
between  parties. 

Cited  in  Kennedy  v.  Williamson,  50  N.  C.   (5  Jones,  L.)   284,  holding  settle- 
ment of  accounts  between  parties  is  presumed  to  take  in  all  matters  of  charge  on 
both  sides. 
Relative  nature  of  action  of  waste  and  of  case  in  nature  of  waste. 

Cited  in  Southerland  v.  Jones,  51  N.  C.   (6  Jones,  L.)   321,  on  superiority  of 
latter  as  regards  convenience  and  adaptability  to  circumstances. 
Liability  of  life  tenant  for  waste. 

Cited  in  reference  note  in  72  A.  D.  723,  on  liability  of  life  tenant  to  remainder* 
man  or  reversioner  for  waste. 

Cited  in  note  in  14  A.  S.  R.  632,  on  mode  of  determining  rights  and  remedies 
of  reversioners  and  remaindermen. 
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69  AM.  DEC.  760,  CHASTEEN  v.  PHILLIPS,  49  N.  O.    (4  JONES,  L.) 

459. 
Presumption  as  to  want  of  personalty  when  land  is  sold  on  execution. 

Cited  in  Barnes  v.  Hyatt,  87  N.  C.  315,  holding  purchaser  not  required  to  prove 
this  fact  on  a  trial  involving  title. 
Parol  proof  of  property  sold  at  Judicial  sale. 

Cited  in  reference  note  in  90  A.  D.  519,  as  to  parol  proof  to  show  what  prop- 
erty was  sold  at  judicial  sale. 

Validity  of  execution  purchaser's  title. 

Cited  in  reference  note  in  84  A.  D.  78,  on  execution  purchaser's  title  as  affect- 
ed by  irregularities  of  officer. 

69  AM.  DEC.  768,  OAITHER  v.  BALLEW,  49  N.  O.  (4  JONES,  L.)   488. 
Attachability  of  money  or  property  in  custody  of  law. 

Cited  in  Williamson  v.  Nealy,  119  N.  C.  339,  25  S.  E.  953,  holding  property 
in  hands  of  sheriff  under  a  mandate  in  claim  and  delivery  not  attachable;  Weaver 
V.  Cressman,  21  Neb.  675,  33  N.  W.  245,  on  general  rule  that  money  in  hands  of 
elerk  of  court  is  not  attachable. 
—  Moneys  ready  for  distribution. 

Cited  in  Dunsmoor  v.  Furstenfeldt,  88  Cal.  622,  22  A.  S.  R.  331,  12  L.R.A. 
508,  26  Pac.  518,  holding  money  in  hands  of  clerk  of  court  gamishable  after 
decree  in  insolvency  proceedings;  Pace  v.  Smith,  57  Tex.  555,  holding  same  as 
to  money  ordered  to  be  paid  to  defendant  on  quashing  of  attachment;  Le 
Roy  v.  Jacobosky,  136  N.  C.  443,  67  L.R.A.  977,  48  S.  E.  796,  holding  same  as 
to  proceeds  of  guardian's  sale  already  confirmed. 

Cited  in  note  in  13  L.R.A.(N.S.)  758,  on  right  to  attach  or  garnish  fund  in 
the  hands  of  officer  of  the  court  after  he  has  been  ordered  to  pay  same  to 
party. 

69  AM.  DEC.  768,  STATE  v.  PERRT,  50  N.  €.   (5  JONES,  L.)   9. 
What  constitutes  an  aflTray. 

Cited  in  State  v.  Davis,  80  N.  C.  351,  30  A.  R.  86,  holding  language  intended 
to  and  actually  causing  a  fight  sufficient;  State  v.  Fanning,  94  N.  C.  940, 
holding  same  though  defendant  did  not  return  the  blow;  Pollack  v.  State,  32 
Tex.  Crim.  Rep.  29,  22  S.  W.  19,  holding  reluctant  return  of  first  blow  from 
other  side  sufficient;  State  v.  King,  86  N.  C.  603,  holding  defendant  cannot 
be  heard  to  say  that  he  did  not  intend  a  breach  of  the  peace. 
Liability  of  one  instigating  an  assault  by  words. 

Cited  in  State  v.  Jones,  118  N.  C.  1237,  24  S.  £.  493,  holding  guilt  is  same 
AS  one  actually  committing  the  assault. 
Similarity  of  aflTray  and  assault  and  battery  by  several  persons. 

Cited  in  State  v.  Griffin,  125  N.  C.  692,  34  S.  £.  513,  holding  same  law  equally 
applicable  to  both  offenses. 

69  AM.  DEC.  770,  BRANCH  v.  MORRISON,  50  N.  C.   (5  JONES,  L.)    16, 
liater  action  between  same  parties  in  51   N.  C.    (6  Jones,  L.)    16. 
Turpentine  in  boxes  cut  into  trees  as  personal  property. 

Cited  in  Richbourg  v.  Rose,  53  Fla.  173,  125  A.  R.  R.  1061,  44  So.  6ft,  12 
A.  &  E.  Ann.  Cas.  274,  holding  it  is  a  proper  subject  for  action  of  replevin. 
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Rights  of  disseized  owner  as  to  articles  severed  from  land. 

Cited  in  Branch  v.  Morrison,  51  N.  C.  (6  Jones,  L.)  16,.  upholding  liabil- 
ity in  trover  to  adverse  possessor  for  conversion  of  turpentine  severed  by  him; 
Lehigh  Zinc  &  Iron  Co.  v.  New  Jersey  Zinc  &  Iron  Co.  65  N.  J.  L.  360,  26  Atl. 
920,  denying  right  to  maintain  trover  for  severed  ores  against  adverse  pos- 
sessor; Cooper  v.  Watson,  73  Ala.  262^  denying  right  to  maintain  detinue  for 
severed  trees  against  adverse  possessor;  Richbourg  v.  Rose,  63  Fla.  173,  125 
A.  S.  R.  1061,  44  So.  69,  12  A.  &  E.  Ann.  Cas.  274,  denying  right  to  maintain 
replevin  for  severed  turpentine  against  adverse  possessor;  Faulcon  v.  John- 
ston, 102  N.  C.  264,  11  A.  S.  R^  737,  9  S.  E.  394,  denying  right  to  maintain 
action  for  severed  crops  or  their  value  as  against  purchaser. 

Criticized  in  Alliance  Trust  Co.  v.  Nettleton  Hardware  Co.  74  Miss.  584,  60 
A.  S.  R.  531,  36  L.R.A.  155,  21  So.  396,  holding  reentry  gives  right  to  maintain 
trover    or   trespass   de   bonis   asportatis    for    severed   trees    as   against   a    pur 
chaser. 
When  mere  possession  will  sustain  recovery  in  trover. 

Cited  in  reference  note  in  100  A.  D.  742,  as  to  trover  founded  on  possession. 

Cited  in  note  in  1  A.  D.  686,  on  right  of  property  necessary  to  maintain 
trover. 

Distinguished  in  Russell  v.  Hill,  125  N.  C.  470,  34  S.  E.  640,  holding  purchaser 
of  growing  timber  from  adverse  possessor  may  maintain  trover  against  wrong- 
doer taking  it  after  cutting. 

Right  of  owner  out  of  possession  to  maintain  trespass  for  injury  to  free- 
hold. 

Cited  in  Johnson  v.  C.  &  N.  W.  Sand  &  Gravel  Co.  30  C.  C.  A.  35,  58  U.  S. 
App.  562,  86  Fed.  269,  denying  right  to  maintain  trespass  or  case  against 
party   in   adverse  possession. 


69  AM.  DEC.  773,  PURVIS  v.  WILSON,  50  N.  C.  (5  JONES,  L.)  22. 
Who  may  maintain  partition. 

Cited  in  reference  note  in  35  A.  S.  R.  620,  on  who  may  maintain  partition. 
Right  to  try  title  on  plea  of  sole  seizin  in  partition  proceeding. 

Cited  in  Parker  v.  Taylor,  133  N.  C.  103.  45  S.  E.  473,  on  effect  of  plea  to 
change  character  of  action  to  ejectment:  Woody  v.  Fountain,  143  N.  C.  66, 
55  S.  E.  425,  holding  by  analogy  that  like  plea  in  proceeding  to  determine 
"boundary  changes  character  to  action   to  quiet  title. 

Distinguished   in   Simpson   v.  Wallace,  83   N.   C  477,   denying  right  to  try 
conflicting  claim   on   bill   for  partition   showing  adverse  claim   in  others  than 
alleged  co-tenants. 
Right  to  try  title  on  plea  denying  seizin  in  proceeding  for  dower. 

Distinguished  in  Lowery  v.  Lowery,  64  N.  C.  110,  where  case  was  totally 
dissimilar. 

Character  of  plea  ''nontenent  in  simul*'  in  proceeding  for  partition. 

Cited  in  Hunnecutt  v.  Brooks,  116  N.  C.  788,  21  S.  K  658,  on  its  effect  as  a 
''general  issua*'  plea. 


Digitized  by  VjOOQ IC 


1313  NOTES  ON  AMERICAN  DECISIONS.  [770-777 

69  AM.  DEC.  775,  BODENHAMM£R  t.  NEWSOM,  50  X.  C.   (5  JONES, 

L.)    107. 
lioss  of  Hen  on  pawn  by  qualified  surrender  of  possession. 

Cited  in  reference  notes  in  74  A.  D.  605,  on  effect  of  redelivery  of  pledge  to 
pledgeor;  57  A.  S.  R.  464,  on  dependence  of  pledgee's  lien  on  possession;  68 
A.  S.  R.  35,  on  necessity  of  retention  of  possession  of  article  pledged. 

Cited  in  note  in  49  A.  D.  733,  on  effect  of  redelivery  to  pledgeor. 

Distinguished  in  Bruley  v.  Rose,  57  Iowa,  651,  11  N.  W.  629,  holding  lien 
subsists  between  parties  where  giving  up  was  procured  by  fraud;  Way  v. 
Davidson,  12  Gray,  465,  74  A.  D.  604,  holding  refusal  to  return  pledge  creates 
liability  in  conversion  though  it  was  obtained  without  fraud. 

69  AM.  DEC.  777,  STATE  v.  JOHN,  50  N.  C.   (5  JONES,  L.)    163. 
Force  or  fear  as  essential  in  robbery. 

Cited  in  note  in  70  A.  D.  183,  on  force  and  violence  as  element  in  crime  of 
robbery. 

Distinguished  in  State  v.  Miller,  83  Iowa,  291,  49  N.  W.  90,  holding  taking 
of  jug  of  whisky  from  bottom  of  hack  while  owner  was  looking  the  other  way 
not  robbery. 
—  Necessity  that  force  precede  or  accompany  the  stealing. 

Cited  in  Colbey  v.  State,  46  Fla.  112,  110  A.  S.  R.  87,  35  So.  189,  holding 
robbery  not  proved  where  only  force  was  used  in  attempt  to  escape  and  not  in 
obtaining  the  property;  Thomas  v.  State,  91  Ala.  34,  9  So.  81,  holding  same 
where  there  was  threat  to  shoot  after  voluntary  giving  over  of  the  property. 

Cited  in  notes  in  70  A.  D.  184,  on  snatching  not  being  robbery;  57  L.R,A 
434,  on  necessity  of  actual  force  in  snatching  to  constitute  robbery  where  there 
is  no  resistance;  57  L.R.A.  444,  on  what  force  employed  as  a  means  of  escape 
or  to  prevent  a  recaption  of  property  taken  without  force  is  sufficient  to  con- 
stitute robbery. 

Am.  Dec.  VoL  IX.— 83. 
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